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Act XI op 18594 ° | Act SKVIE or 1860.—( Continued. ) w , 
In Agt SI of 1859 s. 37, the word v&y differer®wfrom what it “is & 
“settlement” ‘refers, not to the at the conclusion of n really 8 
ə permanent settiement, but to the sumay ee Teehni- 
1. pgettlement which tgok place after cally, there may still be the right 
7 the resumption by Government to bring a regulflr suit; but the ° 
of the lands previously held as regufar suit in such 2 ca% is a re- 
o AKhiraj ees ee ... 476 Peale and the ae bound : 
° . to pay due respect to the judg- 
Act XIV or 1859, 7 ae aad arrited at i j 173 
A suit was bought under — s. 16 (ay Certificates under should be 
for possession of brolmottur * granted only where it shown 
land; bit defendant contesting that the deceased person, at the 
the right of the plaiutif, the tims of? his death, had certaine 
Moons: hnd‘the suit number- debts owing to hit, or tha? there 
ed asa regular suit, taking ade- . were persons who could bg . 
unte stamps from the plaintiff. called debtors of the deceased ... 203 
he disputed land was then de- (4) A peison in whose bands nre the 
creed in favor of pluintiff as surplus sale proceeds ofa property ae 
lekhiraj, and the decrea was up- belonging to the decensag, is a a 
‘ held in appeal. debtor within the menning of e 203 
Hern, that the regnlar proce- (5) A petitioner for n certificate under 
dure for the Moonsiff would have need do nothing more than 
been to require the plaintiff to file rove his title to collect the debts ba 
on entirely fresh plaint upon the if there are any, not even give Š 
a9 proper stump; but as the irregu- prima facie evidence of the exist- 
arity objected to did not affect ence of debts oes seu: BEL 
the devision upon the merits, (6) Except with reference to the 
effect should not, under Act VIII giant of n certificate, no appeal is 
of 1859 s. 360, be given to it in allowed by ses æ.. 362 
special appeal : 167 (7) The provisions of the Code of a 
å Civil Procedure regarding reviefts 
@ Sections 8 & 9. See Settlement of Ac- of judgment are applicable to 
: counts (1) orders passed under —— +è ... 376 
Section 14, See P. C. Rulings (9) Sea Cer tificate (2 a ' 
Act XXVII or 1860. ° : ) 
* (1) A widdw having applied, under Acr XXIL or 1861. 
, for a certificate under her Where n gut js im e . 
deceased husband's will, bis m a Givi Oon toobi bes ote i 
brother comes in not ns a claimant jurisdiction, insteafl of in a Smal? 
of the certificate, nud impus Cause Court whichhas'jurisdictiog, 
the widow's allegation that the s. 27 does not bar the parties 
x decensed husband had made a coming up in special appegt to Lave 
will, The Judge upon this goes the matter get richt ... 478 
into the evidence, finds in favor@ ee ü i 
of the will, and grants the certifi- Section 8. See Surety (1) e 
cate applied for. Aguinst this ẹ Section 23. Ses Privy Council Rul- « 
. order the brother appeals to the ings (8) 
High Court. Section 2%, See Charier Act Mi)e = a 
® Herp, that the appellant hgs no s h 
ocus stundi, as the appeal contem- ®© œv 
plated in s. 6 is limited to persons ace “I Bi nona nel 
m conflict with the original peti- Section 10. See Measurement of Land (1) 
tioner as claimants, o 
Hexp, that the finding of the Acor III (B.C.) or 1862 
Judge ag to the making of the will : Aa i 
e is ulira mres, and of no effect ... 92 See Municipal Commissioners {1) 
(2) When the question of granting a 
` salary i under is denlt Acr Š oF 1865. 
with by the Court with all the : - 
E evidence before it just @ Section 50. See Certificate (2) 
as in a regular suit, and the z “ 
matter of the certificate is decided Aor XT or 1865. 
. upon after full deliberation, th Section 6. See Small Cause Court (13, (8) 
° position of the parties becom Slocion 20. See Jurisdtchon RS n 
e 
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Aér XX or 1865. o | Act VIII (B.C.) or 1869.—( Continued. ) 


(Iya mookhtar Afine presented 


Section 50. 


application for execution under 
Act VIII of 1859 se 207, the 


® Acrt VIII (BAC.) or 1869. 


af Wn 


ere personal service of notice 
B. 14 





upon & co-sharer under 


See Registered Document (1) 


found that plaintiff has beeg the 
sole owner of ‘an estate which 
forms a 12-anna share of thee 


Heto, that — a. 64 does not ap- 
ly, because plaintiff is not a sharer 
ma joint undivided estate; and 
that, = hig purchase, plaintiff has 
become the absolute owner of the 
]12-annas ganti, and has acquired 


s Moonsiff returned it upon’ the under-tenure of a gantidar, who 
° ground that it ought to gave been is liable to pay the rent of the , 
‘presented through a pleader, and other 4-annas to the owner of the 
not through a mookhtar. neighbouring estate, In exegutjon 
Hrup that, upon the proper of g decree for arrears ofrent dfe 
. 4 construction “of Act XX of 1865 on the 12-anna share, plaintiff 
8. Id the decision of the Moonsif causes the ganti tò be sold ard 
is right, and what the mookhtar ia purchases it himself, and the pro- 
desirous of doing comes under ceeds not being sufficient to-pay 
7 the word t; pled” ae ae 233 the amount of the decree, he 
i causes the tenant-right of the 
‘Act XX oF 1866. 4-anna share to be sold and pur- 
See Privy Council Rulings (2) chases that also. è 




















be Se ciate E ee E the right, title and interest of the 
notice may be stuck up at the ad- D. . 
= joining house of another co-sharer 14 ee as a ee i 
oe Ool wee in the position of holdin ‘the i 
PE P S “napy aac 16-anna fantidaree right as a 
e rent fixed by a previous deci- 8 3 
Wion hasbeen subsequently altered, the under-tenants who are bound 
and a new arrangement come to 49 to pay rent to him ag de facto 
` (3In a suit infwhiċh plaintiff claims gantidar =a vee te 318 
š _ rent as zemindar, and defendant, (10) Béfore a Hala aai in possession, @ 
_ admitting his own tenancy, claims as ticcadar or proprietor, for the 
Py it @s mortgagee, there cannot be time being standing in the shoes 
said to be conflicting claims to a e of ethe proprietor, ĉan apply 
° title to, or some juterest in, land under —— 8. 38 to have his estate . ` 
í within the meani of s. 102 114 measured, he must show that he is š 
e ° (4) An appeal ljes to the High Court in need ofthe help which the Sec- 
-° from I taken under . tion proposes should be granted, 
8. 38 Peai av ssa 17] and that he cannot ascertain who 
(5) Quare.—Aftér having commenced eare the persons liable to pay rent 
roceedings under s8. 38, has a Col- to him, or the nature of their hold- 
leatom power to refer some of the Ings ... sit sae s. 381 
. objections taken to one Deputy (41) Proceedings taken without inquiry 
Collector, and some to another ? 171 as to the existence of the state of 
(67 8. 102 does not take away an facts ee under s. 38 are 
. appeal in a case in which a ques- e invalid, whether taken by the Col- 
e .¢ tion of right to vary the rent has lector or by the Civil Court ... 881 
Moeif substantially raised eas (12) In ascertaining the amount of a 
£) Phe word “reversed” in jidament with a view to the ° 
$. 52 z ra mae el applicability or otherwise of 
peot OF tan part OF ane. allata s. 58, the interest which acarues 
u rr contested in the Appellate 185 subsequenly to the date*of, the 
- eon ane z = 2 
(8) Without a speciaP application made decree nukle Deancluded ii 
by the proprietor under 8 38, i i P 
stiles, Colston nor Judge bag | EAD er Neen gy i 
wo gg pagent peor Section 87. See Jurtedicton,6) 
: i rwise late Section 58. See Hxrecutron (2) 
‘ocoupiye o s bine than % 979 Sections 69, 78, 94 and 95. -See Dis- 
a ois see ive traint 11) 
(9) Case.—In a suit for arrears of rent, rare 
where defendants deny the rela- cs, 95 & 98. See - Beis (2): 
tion of landlord and tenant betwee See Kaboo eui (1) : į 
e thegselves and the plaintiff, it is ction 108. See Rent Suit (14) } á 
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Acr XVIII ie 4869 a Act IX or 1871.—( Continued. ) a 
s a am Jud Amta . ellen that unter s. 15, fre 
bil as E E ee Algae plaintiff is entitled to exclude the © 
an “ansinmpes, -demment 4 an time quring which be has heen 
so paymbat ol Sy en and roseouting the suitin the regular 
penny under RE Cat up to thexlate of the Lower è 
A endorses on it a certificate that AppeRate Court's judgment, but 
tbe proper sunp, Dae Been IFICA, not the time during which he = 
Pye andi gul aitery ards: rgt the a to get the plaint back. | 
a cee oe oe ELD, that plamtiff cannot claim 
an intention to evade payment of ` an ae beel (a as tu the 
pnpa . Sonat e time during which the Moonsifl's 
Dero Sat tue Cornu nenee: an Court was closed, because the snit 
such as was contemplated by s. 20, Sie Moe Rte tenes wal 
and does not manke the document Cause Court on theeday that Court 
l admissible; and that the Judge reopened i 2G 
tele SO a ee ae l (5) Under i the period of limita, 
the document and gend it to the m “gion for an eppent begins to run 
ner from the date of the decree ap- 
: ; enled against, and tke days = 
Sections 18 & 28. See Evidence (3) (4) Peh under s. 18 may bè exçlg-. 
Sel theres pee AA) ded, are only the days requi- 
site for obtaining a copy, of the 
Aor IV (B.C.) or 1870. decree, not a copy of the judg- e 
Section 75. See Full Bench Rulings (2) (6) ae Pe eae 105 
39 ' suit, allotted by s. 7 toa minor 
- Act VII or 1871. or his representative in interest 
tion 17 cl. 3. See Registration (1 after his death, cannot be claimed 
eee j i by any other person in whaterer 
; way connected with the minor .. 18} 
Aor IX or 1871. (7) Quære.—Can the trm “ represent- 
e a) Where a person whose right to sue tive "ing. 11 be extended 50 as to 
js limited labors under a “diam bility include a purchaser from theminor 
- such asis specified in ~— 8. 7, and suing in his lifetime ? “a ° 18} > 
the disability continues up to iiss (8) F pa not bean at a ; 
death, hich occurs within the avor of parties, on the streng 
° period of limitation, leaving some of a wrongf€l possession for more cae 
` yenrs to run, his representative in _ than twely years g N7 o 
interest bas only the renfainder of (9) —— Sch. I does not “apply % 
the period of limitation within suits instituted pas the ist 
which to bring his suit. The fot April 1873 u 2965 
of the representative being himself (10) A suit 4 e i clnim toan 
ensemen inu 
. noted ae $9 A ee i user for twenty years, must, with 
ceded E ference to s. 27, be bronght 
his guardian or next friend eae 7 re ht = ng eee Pot 
(2) —— applies to eee of decrees wi ne a years irom the en sie 
as from the 1st July 1871 . 920 suc perio ose 5 
° (8) A sum realized by an execution- ia (11) P ong 8 ane havigg beep © 
sale cannot be considered a part- seized in executio 
g payment ane i a i as t® sive aH circle ti deere api tee å 
a new penio of limitation o » 
eee | eee 
siffes Court on the day on whic 
the Court reopens after the Dus- na 5, Seale vaste eae = Lica . 
serah vacation, during which the or damages Caused by the deten- 
à period of limitation expired as tion of the bullocks : 
= ii the payment of the bond- Her» thatthe case fell under—— 
The Moonsiff decrees the e Sch. II Art. 30, and that the suit 
S guit; but the Subordinate J udge y was barred by limitation 298 
in appeal finds that the Moonsiff R (12) s. 15, which takes the place 
has no jurisdiction, and orders him of Act XIV of 1859 .94,isappli- =. 
to return the plaint, which is filed ae to Da ~ n 
in the Small Cause Court on th of decree, an e e dunng 
; same day. ‘I'he defendants pleagl » Which a eee agar 
limitation. - prosecuting wit ue diligæce 
i Ld 
e bs - 
j ® 
a Pa 
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Aér IX or 1871.—( Continued. ) å ADJOURNMENT. —( Continued. je . 


o application fo Execution o? his 
z decree before a Court which he in 
good fuith believed æo be the 
Court having jurisdiction, should 
@ be excluded “in compytjng - the 
period of limitation  .. . 3803 
(18) The “ Indian Registration Act,” 
mentioned in the new Limitation 
Act (IX of? 1871) Schedule II 
Artigle 168, is the Registration Act 
of 1871, and.that Article cannof 
apply to n decree of which only n 
° memorandum was regiftered under 
Ack XX of 1866 as 872 
See Consent Decree (1) 


Sch. II Art 62. See Limitation (4) 
Sch. IT Art 131. See Recurring 


Rightg (1) 
TS NA 69 & 61. See Limitation 
]0\ 
Sch. H Art.'167 cl. 4. See Limitation 
e (18) 


- Acti or 1872. 
‘See Evidence (1) 


Section 13. See Rent Suit (10) 


Acr IX or 1872. 


© : Ing suit for damages on account of 
failure to deliver goods sold, 
where the contract was to deliver 
Dye weights the weighment taking 
place in the seller’s own premises ; 
Hsxp, that where plaintiffs do 

not apply for degvery, the seller- 
defendants are not, under the Con- 

$ a tract Act $ 93, bnd to deliver 

è thegoods ə.. ane v. 178 


e e 
Acor XVII or 1873. 


ee Decree (10) 
_See Execution Sale (8) 


Act XPI or 1875. 


does not empower a Judge of the 
ad e Jiga Court to grant a Jimited 
probate extending to goods in 
gnofher province, after an nnlimit- 
ed grat Sas nlreadyebeen made 
before the Act passed, extending 
only to goods in the province of 
@ 
Bengal set ‘ie se 206 





ÅDJOURNNENT. 
(1) Where defendant had known for, 
~ some time previonsly that his case 
was coming on, and what evidence 
was necessary, n medical certificat® e 


3 to the effect that he was confined 
: to his bed by lumbago, is HELD 
\ to be no sufficient ground for ad- 
° Jowpment eos ese ase 202, 
e e 
ea m e 
q a e 


(2) 


ADMISSION, 


Ifa party applies for summons to 
witnesses so late that he cannot 
bring the witnesses on the day of 
hearing, it still remains in the 
discretion of the Court to decide , 
whether or no the case should be 
adjourned... ves 


291 


e ete 
~ 9s 
e ) 


Statements recorded in n rent suit 


under Act X of 1859, which do 
not conform to the requirements 
of s. 60, cannot be relied on ‘us 


admissions  ... e.. 114 


See Enhancement (3) 


ADOPTION. 
(1) In a guitin which plaintiffs, claim- 


(2) 


A@vnrs 


Ing as heirs of a deceased Hindoo, 
porght to set aside an adoption 
effected by the widow as without 
authority and otherwise improper, 
the Lower Appellate Court held 
thet the onus lay with the plain- 
tiffs to prove their affirmation in 
respect to the adoption: 

II nup.that as oneof the witnesses 
to the unoumuttee pultro was con- 
victed of perjury,the plaintiffs were 
eytitled to an opinion from the 
Judge as to the genuineness of @ 
tlmt document, and unlegs the 
defendant's cnse in that respect 
coub be established, the plaintiffs 


would be entitled to agleciee >. +107 


Hecp, that although the fact of an 
adoption having taken place, and 
six years having elapsed, may 
render little evidence sufficient, 
e these circumstances will not war- 
rant the acceptance of suspicious 


evidence which is open to ques- 
107 


tion... ove, se 
See Hindoo Widow ,1) 


E Possession. 


e Even if a member of a Mahomedan 


family collects the rents and profits 
of the family property, his posses- 
sion cannot be considered adverae, 
to his mother and sister so long as 
these live and mess jointty with 
him, and receive money's worth in 
the payment of their family ex- 


penses : es w° l 


See Limitation (3) ' 
See Tenancy (1) . 


ADVOCATE, 


~N 





of the High Court may appear 
for the respondent in a special 
appeal, instructed by the repondent š 


in person aes eve : vee "LS 





In exeontion of a money-dearee, 

e fated 29th January 1867, against 

A B and another, P ¥ sells and 
purchases the right, title and in- 

( tereat of A B in certain property. 
P F's representative F then sues 

for possession, but is resisted by 
the defendant J as to a certain 
4-anna share, on the ground that 

it had been transferred to him by 

R on 13th May 1868; P’s case 
being that it had passed from 

to A B to whom it belonged at 
the time of the sale. It appears, 

ag the result of various proceed- 

e ings, that R had obtained & 


Bengriciag, [NTEREST. 
See Service Tenure (1) 


BENGALI EIPRESSION. 


The decision of one Division’ Bench 
as to the meaning of a ——- 
occurring in a particular plaint 
cannot be binding upon another 
Division Bench for the purpose 
of a different suit as 


BETROTHAL. 


~“ 





is not according to Hindoo 
law a a an actual and 


y comp ete marriage, and the Court, 


will not order specific performance 


e 
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APPELLATE Cournr.—( Continued. } š Arfacnment.— ( Continued.) « . 

(2) An —— exceetis its anthorif in decree on the 27th July 1867, 
giving a plaintiff a reliof for declaring that ‘the said share 
which he does not ask. eAlthough belonged to him (R) and not toe 
under Act VIII of 1859 a. 334 A B.: 

e the Court may decide gy appeal Harp that as the attachment made, 
before it upon other grounds by PF from whom P draws his 
than those stated in the memo- title is later than the date of the 
randum of appeal, that Section decree last mentioned, hee has 1% 
does not etftitle the Court to interest in the property and no 
go beyond the subject-matter of right to interfere with it, and 
appeal oe wee «. 179 therefore P cannot succeed in the 

A present suit ... one 456 

BBIERATION. : : See Allowance (1 
© See Aat VIII of 1859 (6) aaa tate 

= See Small Cause Court (2) See Mortgage Decree (1) 

ARBITRATION AWARD. 

(1) Where an arbitrator imports into B R B. 
his @roceedings a previous enquiry Pater ane ST “ation (4 

o Alleged to huve been made by him, ee Lumilation (4) 
and relies upon admissions made Banx-D posit. 
in the former proseedings, his f , 
award is BRED to be bad, and the Where money deposited ina bank 
decision based upon it is set aside 81 is withdrawable at the depositors 

(2) No appeal lies from the decision of pleasure, and the ae agit g? 
a Moonsiff in accordance with an compound interest with it, a debt 
arbitration award . 188 becomes due at the end of each 

(3) The objections which can be raised year without demand, and the 
against an award are such as at depositor's cla‘m is limited to three 

3 the outset gre fatal to it, eg., years from the date of deposit ... 42 
objections which deny ita genuine- BED or A regan. ‘ 
ness or deny that the objector was : 

a consenting party to the arbitra- The bed of a flowing stream may be 
tich ya et ve 188 the proparty of a private peraon 317 
ree Benamt. 
- A husband who puts his wife into ° 
peno per Rar T be bound the position of being the true 
* oY dar Sent ih the.. e Ap ed ni ownePof an estate, and allows ber 
Pee which h : einni, a = to deal with the world as the true 
a B ‘ted ere . np eee *owner, deprives himself of tha 
een IA Ra Cea right to set up, or rely on, his 
folloged between the parties for Sie. z a. 79 
aaa A aca ai me 390 See Consideration-money ()) 
Nein a See Decree (8) 
PEO See intervenor (3) 
g See Contract (1) , 6 See Onus Probandi (4) 
e 

P TTAPINYNTO X Sse Sale (8) 


444 


ct ae 





Barroraan.—( Sontinued ) 


(ghe girl not being a party to the 
suit) or compel the father to carry 
e out a marriage with the person to 
whom the daughter has been be- 
trothed ase one pae 


Brown Tenant. 
a? * See Reni-Suit (10) 


Bona Fires. 


See Constderation-money (1) 
Borp. 


The fact that the money raised on 
a is used to pay a debt due 
by a third party does not make the 
latter liable to the party who exe- ' 





è cuted the —, unless this party 





joined in the at the reqnest 
of the third party or of some one 
acting under hia authority see 


Bonn Sort. 
See Limitation (14) 


Botrroury Bown. 
See Full Bench Rulings (1) 


See Possessory Suit (5) 
Boowpary Disrors. 


In a suit for a declaration of title to 
purchased land lying between 
` plaintiff's and defendant's h®uses, 
the plaintiff las a right to adeci- 
sion as to his title, and it is not for 
the Courts to devide on grgunds of , 
expediency and convenience 


Breaca or CONTRACT. 
See Shares (1) 


See Undertaking (19 


C. a 
Cardo. 
See Carriers (1) 
Crnerens. . 


A Steam Navigation Company was 
employed by plaintiff to carry 
å eargo from Caleutta to Rangoon 
ies to deliver it into the receiving 
E ship, or to land it at the con- 
signee’s expense, their liaBility 
ceasing ns soon as the goods were 
frea from the ship's tackle. 
Whtn the ship arrived at port, 
the consignee not having had his 
own boats alongside, the gcods 
were put into other boats, one of 
æ which, through the negligence of 
P the bortmen, was swamped and 
the contents damaged. Plaintiff 

sued for damnges : 

Herp that, as defendants rre not 
shown to have neglected the duty 
of pelea reasonable and proper 

e © care in the selection of boata, they 
are not liable for the loss incurred 


` 


Fage. o 


207 


99 


14) 


74 


(1) 


(2) 


(4) 


a . 
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AUIE or ACTION. 


H&xp that a platntiff whose righi 
has been invaded is entitled to u 
remed% whether any damage has 
necrued to him or not as 
Where a lessee in one case, after 
resufifng certain rent-fPee lands 
on behalf of his landlord, 1etatns 
them in his own possession, and, 
in another case, Yetains portions 
of land obtained by way of lease, 
HELD that, though the lessor’s title 
ta recover is the same, the causes 
of achoa are entirely distinct 
In a guit for ejectment, stri& proof 
of title must be adduced by £ 
lnintiff, It is not sufficient for 
fi to prove that the deed under 
which be claims, is duly executed ; 
he must prove the titlegof his 
vendor xs m ey» 
Case.—K brought a suit for con- 
tribution against M, A and F, 
and obtained an ex parte decree 
which M and A applied to set 
aside under Act VIIL of 1889 
as, 119. This application baving 
been disallowed, M and À appenled 
against the order. While the 
appeal was pending, M, A and F 
filed deeds of compromise in 
which they and & gave up thefr 
mutual claims; butin K's deed, 
Instead of writing the names of 
the three ladies in detail, he used 
the word “ appellants." As P 
had not appealed, she applied to 
the Moonsif? to have the deed 
correctéd.eller clajm was grantedl, 
ani the decree was upheld 1 
appeal. The defefidant in specia 
appeal, inter alia, Yenied that 
there was any cause of action: 
Herup that even if ther (as ad- 
mitted’ was an intention to take 
proceedings in execution of the 


„ez parte decree, there was ™h 





And it was a metter of 
duty to have the error in the 
document corrected as goof as 


discovered... >e ae 


- ev. 
Set Declaratory Decree (2°(8) 


See Ejectment (3) 
See Promtse (1) 
Wee Restugption (1) 


Caveat Empron. 


See Original Jurisdiction (3) 


CERTIFICATE, 


cf 


No appeal lias, under the Letters 
Patent, s. 15, from an order of 
a Bench of the High Court, grant- 
ing & that a case is a fit one 





— m = 


aye 212 


362 
(5) 


} 


for appeal to the Privy CoeMuil... © 150 


a 
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o Ofhrirygare.—( Continued. J e | ConsIDFRATION-MOBRY. a : 
® ` 
. °’ (2) In an applicntion for a Pisce Hern, thet the apparent passing of 
a under Act XX VII of 1860, where from hand to hand is not 
p % applicant’s title is bastd upon n sufficient to establish the bond fide + 
will to which the signniures of the character of n anle. Lt is neces- 
: witnegses nre found ta hage been sary to see that-it is actually the œ 
. ° afixed previously to that of the oa of the alleged vendee that 
Š : testator, the Court bolds that the is really paid to the vendor ẹ æ. 400 
deed is inoperative asa will; but á À z 
. ° inasmuch as it expresses fully the ConxsTRUCTION. 
testator’s wishes regarding th& ae eee ; 
management of his affairs, and is See Privy Councit Rulings (5) 
very distinct o8 to the, confidence 
= °”  reppseđd iy the applicant (the ConTract. 
e second wite, the Court decides (1) A purchaser of Jand is bound by a 
that she is the proper person to a between his vendor and 
have the oof w 822 a tenant, which is secured by the ® 
a @ (3) A of administration onght rent of the land remnining in 
. = sane ga Ne a aaa the ee of pie eee Pasa 
4 ——— being M e nature of an 
e “that the grantee has the best right nssignment of rent of the proper- 
v to collect them sa ww. 463 ty sold 4 ta: .. 68 
@Cuzss. : (2) Where a is reduced to writ- 
Payments not so much in the nature ing, and the only cause of action 
of we da Ae wane Se ee aud between the parties arises out of |g 
hoar heed Malwa. ahd the document, no oral evidence $ 
bave been paid by the ryot from - of cae to prove the pe 88 j 
tie Pepinmug Serr ding toner (3) Th a ie to have a deed of sale 
, Gatom, are nat eget S as $ given up to plaintiff after being 
f Cuarras Act. R duly registered, where plaintiffs 
: : i . case is that the wos con- ® 
j In keg a horsi a A clyled, though n portion of the 
b i $7 th oh High Court is not com- consideration remained to be paid, 
` $ 


vo 


























e HELP that, as the was not 
registered, it cannot he received - 
as evidence, and no parol evidence 





petent to interfere under the —— 
s. 15, merely for ghe purpose of a 
rehearing upon a point of iaw .. 440 





R $ è of it is ndrniseible as .. 820 
Crrrret. (4) Inasmit against K, H and G (a 
° See Ermancement (6) minor}, to recover possession of 
. san 8-anna shbme of a putnee 
Crosuifs a Drain. alt talook, and to linve a conveyance 
To justi a decree directing the executed in plaintifa favor, on p 
elosuie of a new drain, the plain- the allegation that.one of the 
tiff must show that he has suatam- ® defendants K had agreed that the 
e ed special damage, with a proba- putnee should be bid for at the 
> bility of greater inconvenience e gale advertised by the zemindar, 
= e and damage ... ane we 189 and, if purchased, should be taken ° 
Co P ke Š ° in the name of K, who should 
E saa convey half to the plaintiff, the © 
i mp See Aci Vill of 1859 (1} cause of action being that defend- 
COLLUSION, ants hak frandulently got a 
Sea Kobala (1) putnee lease executed ip their 
t ` names and had taken posses- 
OLLUSIVE T'RANSFNR OF PROPERTY. sion, and refused to make over 
See Onus Probandi (7) the stipulated share or tnke the , 
Caiiaiow Aguas: balance of the consideration- ` 
` See Limitation (12) » money ace vee "eee 34 
| ee See Privy Counctl Rulings (1) 
» A fom payment by instalmen * 
j is gaverned by Act IX of 1871 a. ae ov Manrraar, 
s a. 23, and, on default in the pay- guit to enforce a ——— cannot be 
» ment of one instalment, the wholg \ entertained in the Civil Courtse , 
ar®qnnt becomes due oan een 20 * of this country bpt wae 380 è 
a 
e ba a 
bad r e 
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CoNTRIBUTION, e ' €0-Snarsr.—( Continued. ) m ae 
(1) p Re for rent having been 3) Wi t or 
obtained against a number of (3) See she See “4 ses 
e defendants jointly, the property arrangement (without considera- 
t one oF ihom owai sold a tion) not to sell his share except 
satisfaction, Upon this the heira ' to his co-parceners, and then sells i 
$ of K bring a snit for iad it tow stranger who 18 në party to 
obtain a decree. In execution the thng agreement, the other ae 
e? property of one of the defendanta eee ih not eae ” 
B is attached ; and, to sav@it from a TORAS geta “ih POr a 
sale, he paya the demand, and e H raka al ee hanes 
now sues the other defendants (in- s Hode ane E E A AE 493 
cluding one N) for E a a ae 
Esto that N, after letting the See Possessory Suit(1) —e 
second decree go against him, See Ltight of €ction (2) 
cannot be allowed to go bebind it. 
and say that there never was any Costs. 
è linbility under the originnl decree 66 The fact that n suit eventually decreed 
(2) In aasuit for there cannot be by the Subordinate Judge for less 
a joint decree against all the than 1,000 rupees would have 
defendants; but if the claim is been cognizable by the Moonailf’s 
made out, there must be ar enquiry Court is no ground for dismissing 
; into the respective shares of the it, although it is a ground for 
several defendants, and the decrea providing that plaintifls should not 
must apportion their linbilities .., 260 be allowed any more for than 
s See Onus Probandt (6) they could huve recovered if they 
mie hud sued in the Moonsiff’s Court 137 
eae ata l See Damages (1) (2) 
(1) Four brothers, on making a parti- See Decree 81 
tion of À their joint property, cove- See Joint Decree (3) 
nant with each other that any one See Will (Ve 
of them, or their heirs, selligg his R 
® share, should offer it to one of the 
co-sherers. One of the b#thers VORNE GE SUBSOCR NEES: l 
having died, his widow sells his See Dismissal of Sutt4l) 
share without such an offer, ande p 
7 the surgiving brothers aue her and Count Fen Staur, ; i 
her vendee for possession upon See Morussi Tenure (1) 
payment of what they allege to be . œ ° ` 
the value of the propetty, viz., Count Fres Act, 1870. è 
Rs. 27. The Moonsiff finds the Section 16, See Cross "Appeal (1) 
value to be greater (viz., Rs. 93), s 
: aud sets aside the srle without COYVYRNANT oF PRE-EMPTION. ü 
o `` giving possession The Lower Quere.—Can a perpetual covenant as 
ene olan ses Fae Re oe to the disposition of land be en- 
Court, their appeal willbe decreed, et se ica on Wes 
i The plaintiffs deposit the amount, ® i 
and a decree for possession is CREDIBILITY OF WITNESSES. © 














given them, HeLp that neither of 
the Courts bad the power to hake 
the decrees which they did; and 
the order of the Lower Appellate 
Court to deposit the money is not 
binding on the plaintiffs, who had 
no right under their contraat to an 
election whether or not they will 
purchage at the ascertained value 321 


@ 
(2) A suit to recover possession Ig 


not maintainable against one's 
in respect of property atill 
joint and undivided, nor can rent 
e legally claimed from him ex- f 











e 9 
Ece Special Appeal (}) (2) 


a 
Cross APPRAL. 


The principle that an Appellate 
Court exceeds its suthority in 
giving relief, for which the plan- 
tif does not ask, applies to an 

. objection called a , under 
e 4, 348, which ennbles the respond- 
ent to take any objection to the 
decision of the Lower Court 
which he might have taken, if he 
had preferred a sepntate appeal. 





cept on the ground of some agree- The joint: effect of this Section 
èe mentor undertaking, express o e and of Act VIT of 1870 s, 16. 
implied ane ` , eee 7 393 + 5 stated a opa š Seu e?’ es: 
F o 
e i . 
a 


179 
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p Cross DEKORERE. ‘ ” e | DECLARATORY DECREE, ' ° . 
D A got a decree against B, who subse- ` (1) Where a plaintiff's claim in a suet for 
quently got a larger decree ngainst | rent is disallowed, on the ground 
` A, which he sold to C. “After that that his zemindaree right is de- 
m A executed his decree, and pnt nied, he is justified in going to the 
up Bis decree for sale amdebought Civil Court to have his title de 
- it himself. O then took out exe- clared a ve os ‘ies 
cution against A, who having (2) In a suit for a decree declaria 
; unauceessfully put in a claim certain survey maps to Ve incor- 
under Act VIII of 1859 s. 246, reot on the ground of their having 
brought a suit to have his clime been altered onan incorrect repre- 
estnblished, and the sale of B's sentation by the defendante of 
e decree to O declared collusive. their boundaries, where it is found 
Both = pene Courts found that that plaintiff has always been in 
© the sale was bond fide: ossession, and no infringement of 
Heup, that this daing could not hr right kas taken place, HaLp 
be set aside in special appeal, but that there is no cause of action ... 
a that when C took out execution, A (3) Where, although the plaint men- 
iy might apply for a set-off under tions no overt: act justifying the 
Be eos cae vee 299 plaintiff's request for n declaration 
s of title, it appears on the admitted 
o facts that there is a cause of 
erro: action, and the Court of first in- 
See Marital Rights (1) stnnce adjudicates on the merits, 
HELD that it is too late for the 
Lower Appellate Court to dismiss 
D the claim on the ground of the 
ý i above defect in the plaint s 
AMAGES. (4) In dismissing 2 suit for khas pos- 
n (1} Where a duit for —— is partially session, brought by a tenant 
® decreed ona finding of nominal against his under-tenant, a Conrt 
, and costa on the amount a8 yap to ea a medi 
undecreed are awarded to the ie Be eee or nels 
defendant with interest, HELD that tenure aoe ese ase 
there is no gaod reason for such a (5) Whep a person in possession finds 
. course, and no ground of justice that a document has been set up , 
for saddling th® plaintif with and registered which ° affects his 
í detendania poste è e. 69 T D er sepa 
Where a claim for —— ia d POSEY PO PERRET MIN AEST HOLA 
gy creed by tfe Lower Anvellats disprove, he is justified in coming 
e Court, båt plaintiff made liable for ebefore the Court and asking that 
defendant's costa which far exceed puch a deed may be declared 
the 2—, on the ground thnt inoperative ... ‘ae . 
the suit is vexatious, as plaintiff See Enhancement (4) 
i : ee angel fie defendant to ss Sce Possessory Suit (9) 
° e fined criminally: See Reverstoner (2 
i Herp, that the costs are awarded e Me 
æ e on gp erroneous principle render- Decrus. 
interference in special appeal A) Where n vives possession on 
R eed be wus aa 819 W butwarrah being made, and the 
(3) d SUI taO MA the value of pros decree-holder, after allowing his 
uce carried of withont plaintiff's right to be barred by lapse of time, 
consent from his land, which had applies to the Collectors has a 
: been forcibly er in the onl- butwarrah effected, and obtains 
pase as defendant No. 1, merely formal possession, HELD 
hasisted by defendant No. 2, is a that sach possession gives him 
suit not for rent but for ——= .., 380 no fresh cause of action ue 
See Act IX of 1 (2) A having been satisfied by 
ae fans a a) the decree-holder obtaining an 
Seg Res Judicata (4) à oœ order for the pore to him of 
$ See Shares (1) a certain sum of money deposited 
~ in Court in his judgment-debtor's 
DEBTORS, name, the decree-holder, owing to 
e eubsequent proceedings of the sone , 
oe @eSee Act XXVII of 1860 (4) \ of the judgment-debtor,- has to 
= ° 
bs r s 
$ m e 
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ręfund the money which he had 
received. He'then applies again 
for execution, but, many years 
having elapsed since the last pro- 
ceeding, is met with the objection 
that his is barred by limi- 





et 10n 


that, the old decree, which 
had been satisfied, cannot revive 


(3) The consent of purties cannot give 


(4). When a 


9 


A 


jurisdiction, nor can it alter the 
nature of the An agree- 
ment introducing fresh parties 
cannot be substituted for the 








cution as if it was the original 





is in’ favor of several 
persons, and out of those persons 
some transfer their interest to a 
third party, the Court may allow the 
purchaser to appear as co-decree- 
holder under Act VIII of 1859 
s. 208, or under ss. 207 and 208 





or become capable of ege- ' 


205 


together, to allow him alone to ' 


execute the whole ——, if the 
Court is satisfied that the interests 
of justice require it vai 
ig evidence even though 
nothing has been recovered under 
it 





®) A Court is bound to consides the 


value of even an ex parte deciee 
pending in appeal, whem it is 
tendered as evidence ... 


* (T) In a decreé for possession passed on 


f 


(8) PL brought a suit against H, 


19th December 1874, the enquiry 
into the mesne profits wasreserved 


for the execution stnge. Posses- ` 


sion having been taken, executien 
was taken out for costs; but owing 
to disputes among the judgmént- 
creditors, the amount deposited in 


245 


254 


Court was not paid out till 7th® 


February 1868. After this, on 


` lst June 1870, application for 


further execution was made by 
assessment of mesne profits, upon 
which attachment was effected: 
“Hawn, that as the application of 
Ist June 1870 was not for a conti- 
nuation of the original suit, but for 
execution of the decree, the judg- 
ment-creditor is bound by the 
rules relating to execution; but 
that, even if treated as an appli- 
cation for adjustment of the was- 
silat, it is rightly rejected by .rea- 
son of the- great and needless 
delay 


ene , 


while if was pending, executed a 
bond in favor of R C hypothe- 
cating the property in disputed 


ve 339| 
and : 


r 


e suit was dismissed with costs; 
and another suit was brought by 
one P®*M upon the bond, and 
while it was pending, the property 
in pute was sold in gxecution 
of H’s decree for costs, and pur- 
chased by 8. The day after thia, 
i.e., on 10th Npvember 1868, 
P M obtained a mortgage decree, 
which he transferred to R B, who 
executed it and attached the pro- 


perty in dispute, when 8 inter- 


vened, Objecting t thee mort- 
gage, the mortgage decree, anc 
the transfer of the decree were 
all fictitions and collusive, and 
brought about by P L. Thig 
objection having been rejected, a 
suit was brought on the® same 
ground against R B, P M aft 
the widow of P L to establish 9's 
righta, and to stop the pending 
sale. The property was, however, 
sold and rad by D, who 
was then made a defendant in the 
suit. After this D instituted a 
suit for confirmation of possession. 
Both the Lower Courts found that 
R B was a benamdar for P L, 
and upheld the title of S in pre 
ference to that of D, 

Herp, that if D had not been 
made a defendant, he would, have 
been bound by the doctrine of is 
pendens' by the: decree passed in 
the suit, an@ that although S by 
virtue pf his auction-purchase 
was not enfitled to the property Mn 
dispute, yet he was entitled to # 
declaration that, soefar as the 
amount of his purchase-mone 


_ went to satisfy the decreasof No- 


vember 1898, it should be consi- 
dered a charge on the property .., 


(9) Where a property is described at tif 


Qo, 


, property 


time of an execution-sale as the 
of judgment-debtora, 
who yere sued as mere refrofen- 
tatives of a deceased judgment- 


359 


debtor, prima factg what is fold ° 


is the property of the deceased 
debtor, and even if the decree is 
in terms as if it were a personal 
decree, and does not follow the 
wording of Act VIII of 1859 s. 
208, yet if must be construed asg 
if it was for the debt of the de- 
ceased 


Certain judgment-creditors are held 


to have committed am error of 
judgment in submitting their de- 
cree to Commissioners appointed 
under Act XVII of 1873. Where 
this was done, and the Ceftmis- 


383 


eV. 
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(1) A suit by a landlord for 
tle purchaser. of a jote, on the 
ground that the jote is not trans- 

*  ferable, being dismissed by both 
the Lower Courts on the ground 
that a mere right of occupancy is 
transferable, the case is remanded 

eM the High Court for trial of the 
question whether the defendant is 
entitled to a higher right than a 
mere right of occupancy fas 

(2) Where a lenge is ted by a 

Deputy Collector without autho- 


rity, and his act set aside by the», 
Collector, the tenant turned out of | 


possession without any beneficial 
occupation for the short period of 
his lease is not liable for rent 
(3) Plaintiff having sued to eject 
defendant from his land, on the 
ground that defendant’s lease had 
expired, did not succeed, because 
he failed to prove the kubooleut. 
He now sues to eject defendant 
after notice to quit. 
dp Hetp that, in the former suit, de- 
fendant is treated as a trespasser, 
but in the latter as a tenant-at- 
will; and that the cause of action 
in the one case is different from 
that in the other a A a S 
d+) A landlord „by dixpossessing” his 
tenant in the middle of thegyear 
does not, In all cases, forfeit his 
right to rents which have @ready 
accrued due. Whether he does 
or not must depend on circum- 
stances eee ves wee 
(5) Ina suit for ——, where defendant 
leads a pottah which both the 
ower Courts find to be collusive, 
the contention in special appeal 
that they have not taken into con- 
sideration evidence which defend- 
ant wns prepared to give as to the 
bona fides of a farkhuttee showing 
that he had paid rent to the end 
of 1276, is held to be a fair ground 
of objection ... eae sis 
¢) In a suit to recover possessiors on 
the allegation that plaintiff had 
been dispossessed on a specified 
date, jt is uRLD not to be a suflici- 
ent ground for dismissing the suit 
that the exact date of disposses- 
sion stated in the plaint is not 
proved, and that it is an ordinary 
case of ejectment in which plain- 
° tiff ought to succeed if he proves 
the better title a 
See Execution Sale (5) 
See Possessory Suit (9) 
See Right of Occupancy (2) 
See Holding Over (1) 


of © See Jurisdifhon (3) 


ENHANCEMENT. A 


(1) In a suit for rent at an enhanced 
rate, the landlord is not indispen- 
sably® bound to prove the very 
rate which he claims in his notice 

(2) A suit for arrears of rent at en- 
hanced rates wher® plaintiff fails 

e to adduce sufficient evidence to 

* support his claim for , should 
not be dismissed altogether if 
defendan® admits a certain sum * 
to be duefor the yeats in question; ¢ 
but should be decreed to the 
extent of the admission ‘its 

(8) In a‘suit for arrears of rent at 
enhanced rates, where defendant 
admits a certain sum to bę due, 
and the first Court has decreed 
rent at the rates admitted with 
some ——, and the Lower Appel- 
late Court seeing no grounds 
for dismisses the suit, the 
High Court grants the amount 
admitted with interest from the 
date of the first Court's decree... 

(4)A decree may declare that a 
tenure is not protected from ——, 
but it cannot deglare that the 
decree-holder is entitled to en: 
hance the rent at a reasonable 








TATO soa wee ote eee 
(5) An Appellate Court is not cofipe- 
tent to decide a suit for —— 
of rent otherwise than on its 
merits, on tHe ground of an 
existing fanfne e ... 1 
(6) Ina suit for — of rent, wheres 
defendant pleaded Act YIII (B.C.) 
of 1869 8, 4, plaintiff referred i 
both the Lower Courts to a chittee 
to prove variation of rent; and it 
is found that the terms of the 
chittee bar ——, it is not open 
plaintiff in special a l to object 
that the ohittee eat been 


e roved . 9354 © 


uae oan o . 

(7) In a suit for enhanced rent, after 
notice, where defendant pleas 

8 that he has for more tagn®0 years 
pau at the same rate, HELD that 

e is entitled to the presumption 

under 8, 4 of the Rent Law, un- 

lesg plaintif can prove that 
defendant's tenure commenced at 

some date subsequent to the 

e decennial settlement ... ae 

(8) A landlord who can terminate his 
tenant’s tenancy by reasonable 

® notice to quit, can also,e without 
giving a positive notice to quit, 
raise the tenant’s rent by serving 
n reasonable notice upon him that . 


aes See Tenants-at-will (1); fin the ensuing year he will require 
3 
e 
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. from disputing 


TU RHANGEMENT.— ( Continued. ) 
a higher rent, and ina stit to 
recover such rent*the Court has 
power to find the tehant linble 
to pay a reasonable sum for occu- 
patiqn eee! ° 


Kerity oF REDEMPTION. 


The only paymegts which purchasers of 
the can claim to deduct from 
the mortgage-debt, nre sums aê; 
tually received by the mortgagee 
in reduction thereof, not money 
owed by he mortgngee to the 
e mortgagor on sonte other acconnt 460 


See Origmal Jurisdiction (1) (2) 





ESTOPPEL. 


(1) A guit to set aside n pottah as 
ee fabricated is not barred by the 
fact that the same pottah was 
found to be genuine in a suit for 
rent against the same defendant 
by a ticcadar of the plaintiff, 
such ticcadar not having been the 
plaintiff's representative se 
(2) An act done by a party with the 
view of defeating a claim made 
against him does not estop him 
afterwards the 
® validity of that act Sis 
See Full Bench Rulings (8 
See Possessory Sutt (2) 
© See Rent Suit (17) 


128 


39] 


eH VIDENCE. 
(1) In a suit to recofer possession of a 
e property pledged m A mortgage- 
deed alleged to have been execu- 
ted by defendant, a purdunusheen 
e Jady, through her mookhtar, 
which was remanded to the Lower 
Apffellate Court for enquiry as to 
whether the deed had been exe- 
cuted with due authority from the 
lady, and where mookbtar deposed 
that the mookhtarnamah had been 
e re 
petitioned that it war» still with 
tHe mookhtar, and pleaded that it 


execute such documents as the 

deed in question oe ses 

(2) Under the Code of Civil Proce- 
dure, a defendant who, bond fide 

and for a eubstantial reason, 
requires the of the plaintift 

to ba taken, ought not in ordinasy 
circumstances to have a deeree 
against him until that ——— has 
heenegiven ... eee e.. 

(3) A document is receivable on being 

. dnly stamped, and as bearing the 
stamp required by the law, for the 
Pwrpose of the trial in which fhe 





rned to the defendant, who e 


did motpgive him guthority to ° 


67 


°. 72 


document is tend 
and it is no busine 
to enguire what ` 
was afħxed, or wh 
vision of the stam] 
observed 


(4) Even ifa document i: 


(5) 


plaintiff may recov 
of ¢he case as he ec: 
other notwit 
he has in his pl: 
such document ag | 
guit... ia 

Where an Ameel 
expressly confined 
son of the land with 
taken by hii 
his instructions ca 








abo. oes 
(6) A defendant who < 


to the admission 
at the time 
cannot be allowed 
in special appeal 





(7) Where a plaintiff bs 


(8) 


ful in both the Lo 
the decree obtaine 
versed by the Lig] 
ground that he is 
the particular rel 
without the findin 
Appellate Court ar 
af the parties b 
it is open to the p! 
sequent suit aga 
detendant framed 
way to adduce the 
the former suit a 
theyewere worth 

A memorandum of 
or proposed t 
by a Collector uf 
by his subordinat 
paper taken from | 
settlement record. 
in Court in that 
explanation, canno 
of acguiescence, a 
the Collector ... 


(9 Where the content 


in any way in ques 
sary to prove them 
tion of the docum 
is not the cange, i 
pottah is admissib| 


(10) A decision in a 


plaintiff was not 
admissible as —— 
sively binding upo 


(11) A copy of a \ 


\ 


Kazee 1n a former 
defendants were n 
ndmissible as —— 
is admittedly ali 


“examined pe 


` $ i è N 
` @ 
INDEX (OIVIL RULINGS): A , xix o 
ea e a a a a 
: ° Page. ° Puge. 
Eviıvexca.— f Cogtinued. ) e fixecurion.—( Continued. ) l `. 
See Act VIIL of 1859 (15) rn of The appeal to the Privy 
* See Ameen's Report (2) Council having been dismissed, e 
. See Contract (2) the decree-holder revived —— 
See Decree (5) (6) (11) proceedings, adding costs and : 
; See Ex parte Decree (1) Interest to, her original claim. : 
See Full Bench Rulinge (3) Upos thisa third party intervened, 
See Government Chilla (1) and objected tothe nttachment, æ 
a? ° See Lower Appellate Court (2) on the ground that he had obtain- 
See Map (1) (2) ° ed a mokurruree epottah of the 5 
A properties from B's representative. 
Excess Rent. e Lhe objection having been allowed, 
Where a landlord receives rents which under Act VIII of 1859 s. 246, 
exceed the rents properly payable M brought a suit to have the , 
to himself, the party to whom mokurruree declared to be mavalid 
the excess is payable is entitled and fictitious, = i - 
to recover. it directly from him Her that plaintiff 1g not re- 
by a civil suit, and need not sue quired to cause M’s admitted pro- 
the tenants who made the pay- prietary right to be sold before 2 
ment ons ees . 352 she crn maintain this suit, and thet ü 
the act of the Court in strik®g st 
E EE the proceeding is only fof 
a the convenience of business, and 
(1) An application not made by the leaves intact all the proceedings o 
decree-holder at the time on the tuken up to that stage: nor 
record, is not an application to does the decree-holder abandon 
execute the decree we 10 the attachment, which was there- 
(2) On a decree for rent, date fore subsisting when the mokur- 
18th July 1870, —— process was ruree pottah was granted. Ac- 
taken out on 2tst April 1873. cordingly the alienation of the 
On 24th October an order was property by the pottah is invalid 
y passed for tulubana to be deposited and inoperative ©... . 386 ° 
e within seven days, but befor that (5) The validity of proceedings in 
time expired (i.e on 27th Octo- cannot be questioned by a separate 
ber), the case was struck by suit ... a ca Sa vO ; 
nn order not appealed ggainst, (6) Hecp that the Privy Council Rul- 
‘The next process was taken ing (20 W. R., p. 188) does not e 
i out on tħe 6th December 1873. include such®n case as that in 
Herv that as the last process, which the dglny is caused by the : 
being for n set-off, is nog of the decree-holder’s willingness to giv 
eame nature as the Srst, which was his debtors every dulgence and® 
for attachment of property, it ia net every opportunity of repaying theig 
n carrying out of the former, and debt: nor does it bind the Court 
ng the order of 27th October 1873 to hold (where a second kis®bundee 
is remains uncancelled, the decree is executed by the judgment- 
is barred under the Rent Law, ® debtors before the first pro- 
B. 58 o ae oe l6 ceedings are stiuck off) that, if 
(3) Where an application is made by consequence of the long interval °* 
i ‘a judgment-debtor for of an e in question, the decree-holder can, e 
Appellate Court's decree to be e only punt from the date “of the 
bd atayed, the Court executing ethe second kistbundee and so Ice the 
decree cannot enquire as to whe- 2 benefit of his decree jn faor An ° 
ther'any notice was served upon morteage-bond, whisk pledged to 
the applicant before the appeal third parties the judement-debtors’ 
judgment was passed ... e 83 righta in property attached under 
(4) While an appeal from a decree the decree, and which was exe- 
r was pending before tbe Pri cuted at a time when the property 
Council, the decree-holder (M) was under attachment, and the 
ig npplied for —— and attached e third parties were awere of the 
° the property of the judgment- fact wie ve . OT 
debtor (B), who therenpon obtain- (7) Hesr, that obtaining money from 
ed an order of the High Court for °` @ the Court after proceedings i 
stay of sale until security could are put an end to, is not an ae 
he furnished. The decree-holder I roceeding at all a .. 389 
e having failed to furnish adequate Where a judgment-debtor's pleader 








security, the ——- case was atruckf 


Cai 


(8) 
ri 














has pleaded in the Court bajaw on ° 
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Eatecurion.—( Continued.) Jexgourion oa C Continued, ) ° 
8 ; EE E T = (3) In a suit to recover principal and 
the assdimpuon vains C interest on a bond which mort- 
Nita? Geeta seeds e gaged the obligee’s share in three 
had jurisdiction to oe i a lger K, 8, and P, the defence 
eee a Rea tare was that plaintiff had paid himself 
i a A A by becoming the purchnser ata e 
(9) The “question whether *® decree- me in EEA of anothes decree 
debt is valid cannot be reopened of the obligee’s rights in K ag an 
at the —— stage; but must form inadequate price, It was foubd 
ar subject: of an Independent 334 that, at the sale in question, the 
BUILD sis he a = ids were made on the understand- 
(10) A decree-holder applying for—* See the ropert wae Garden 
' + i not entitled to have a deduction ed with thie plantis bond debt. 
e from the period of fimitation of Hero that: ae plaintifchoss co 
° thé Ome mken up in My Aenea give out that he intended to burden 
al ce lear eam er the village K with the payment of 
in a Court not competent to 405 the whole sum due to him, and took 
execute it ss AE advantage of the lowness of the 
(11) Where certain r eae a bids to buy the property himself, 
shed ial ar having been seize he cannot now be allowed to pro- 
ee and sold in of a decree of ceed against the other properties 83 
i C licati g ag prope 
the High Court: -Spp icanon 2 (4) Where a judgment-debtor objects 
successfully made to the District to the sale of attached property, 
Judge to set aside the Ei pceema it is the duty of the Court execut- 
on the ground that the ing the decree to try the validity 
fraudulent and not warranted by of tho objections So esssS 
the decree : the Judge has ia neht (6) In a suit to recover possession of 
to entertain such an appheation, land acquired by plaintiff's vendor 
or to reopen, at the instance of a by purchase at an auction-sale of 
third party, —— ae the rights and interests of one 8, 
“ which had S a b dete, red where defendant claimed under a 
COCO: Can Oniy 0 GSren 452 @eed of sale from the same S, and 
in a regular suit r er the Lower Appellate Court found ° 
o Seg Contribution (1) tiat plaintiff had been in posses- 
See Decree (2) siop, and had been forcibly ejected 
á See Joint Decree (1) (3) 3 by the defendant: , 
See Jurisdigtion (1) Hep that defendaft’s only title e 
See Limitation (1) is the right to sue to set aside the 
° See Mesne PrBjits (3) sale, in execution under which 
e See Privy Council Rulings (6) plaintiff holds possession, and that 
Seg Waiver (1) ə this title does not avail him to 
x g eject plaintif without a decree 
EXECUTION NALE, l first obtained m a NT 
(1) Where the rights and interests of (6) Where an alleged inadequacyin ® 
a widow in her husband's estate e the price fetched at an ig not 
e are advertised for sale, and the shown to have been brought about | 
š advertisement (t.e., the sale notifi- by an irregularity, the Lower 
cation) expressly refers to a decree Court does right in refusing to e 
* eageinst the husband as that in i set aside the sale ssi dec 227. 
saġisfaction of which fhe sale is (7) When n judgment-debtor's pro-e 
pi o being made, what passes at the perty is sold at the instance of 
sale "is @he entire Atate of the e the judgment-creditor, the sale, 
deceased judgment-debtor 3 whether directed by the decree or 
(2) Where a claim under Act VITI of not, must be a sale firte of the 
1859 s. 246 having been disallow- judgment-creditor’s rights in the 
ed, the claimant sues to have his pr operty, unless these are reserv- 
right declared to the property ed ... w bag ... 263 
attached, and then petitions that (8) Certain immoveable property * 
the sanle may be stayed, and the having been brought to sale in e œ 
petition is not complied with, as execution of decrees against Ameer 
only the rights and interests of the e Saheb at the time that the right, 
debtdér are to be sold: title, and interest thereof were 
Hern that the sale ought to be under enquiry by Commissioners 
i stayed until the decision of the appointed under Act XVII of 
° pegular suit s s Į 70 \ 1873, it was sold with an intima- ° 
° 
e e 
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Exzcurion Yiru,—( Continued. ) e Ex PARTE ‘Ozper. Ws 
tion that the purchaser would ® See Act VIII of 1859 (14) 
Purchase an empty titlé. Subse- 
e quently the Commissioners came 8 
to an actual finding under s. 12, F. 
S the property to be held Farse Pura. ° 
ý by the Government of India, and (1) Herp that the fact of°a part of 
their opinion that it could not be defendant's allegation being 
e° afienated by the Nawab Nazim. proved untrue does not entitle 
In consequence of this, thè Court plaintiff to a decrĝe .., .. 330 
which had sold it, refused to con- ° 
firm the sale Fammen. 
The High Court refuses to in- See Enhancement (5) 


is fn ariceconemity aaa (1) Where a case is remanded for 
law of not .. 311 reconsideration of the whole evi- 
(9) In a suit to set aside an ai dence with the escent gpi 
the nd of fraud, the onus pro- specified point, and the Judge 
O zeat on: thai plaintif to after consideration comes to the 
rove his allegation ; mere irregu- conclusion that his finding on 
prove in the issue of processes will that point was erroneous, HELD 
` not of itself prove fraud, even that he cannot, without a mis- 
$ where the auction bids were so carriage of justice, allow that 
small as to excite suspicion 388 2 A mi pa Fag seas Losa 
(10) Before an of n village can be (2) ‘Appell “O aek. Dyo Me- Lawer 
get aside on the ground of want of PP ne ourt may be set aside 
local jurisdiction in the Court in pen mii if, in coming to 
which sold it, it must be fognd in z that Court fêil into errors ef 
® fact and in law that the village aw, such as considering as evi- 
belongs to another jurisdic 443 dence what is no evidence, and 
(11) A, aher mortgaging his fren rejecting good evidence without 
to B, conveyed it by sae ee unin- è assigning S ET A = 
: cumbergd, to O, who took pro- ü ee ppeal (13) 
ceedings against the mortgagor Erny. 
(A), and obtained a decree for Wh b “i A 
possession. Meantime, B brought ere a bond is executed by . 
x suit upon his mortgage, and managing partnér in a 
obtained a decree under which*he within the ordinary scope of oa 
sold the property to D. B then manager's authority, to mise 
2 sued D for possession. money for the joint purp@se of the 
Hero that the defendant, being, ——, it binds the remaining part- 
a bond fide purchaser for value, pices ee “se e 
n notice, is entitled to hold FORECLOSURE. j 
the property as against the plain- @ milati 
äi tif, aid thes che. mortgage deed, s S AERA EL) ce % 
though unregistered, is valid against ° FORFEITURE oF RENTS. 
. the later conveyance which ® re- ae Ejectment (4) ° ä 
gistered, because the former does ~ © 
not require to be registered ... 468 Form. o a 
A Court is not bound to dismiss a 
“See Act VIII (B.C.) of 1869 (9) suit on a mere point of ——, 
See Attachment (1) whereall the paities are represent- 
4 Ha r A L (2) > and the plaintiff is entitled to 
- See Joint Family Property (1) e a 
. See Mortgage Bond (1) (2) Formal Possession. 
See Privy Council Rulings (8) See Decree (1) 
@ 
Ex parte Deore. Fr aoe s 
An —— is admissible in evidence % See Execution (11) 
e quantum valeat, even against See Execution Sale (9) 
° person who was no party to it 4 431 See Sale (4) e’ ° 


terfere under the High Court's Act 
8. 15, holding that it is so mani- 
festly right to withhold confirma- . 


tion of the sale, that it is unneces- FINDING. 








Free, Facras. 








e 
See Original Jurisdiction (1)@2) (3) - 
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431 


60 


79 
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Fett Benca Rurinas. 


(A suit will notdie on an ordšnary 
bottomry bond given by the 
master of a vessel ngainst the 
owner to recover the amount 


í thereof. 


Suh a suit cannot be Wéught in 
the Court of the Judge of the 
town of Moulfnein, which has no 
admiralty jerisdiction agninst the 
owner personally; and the vessel 


cannot be declared to be primarily® 


liabłe'or be sold to satisfy th 


e amount of the bond a,. wae 
(2\ A fenure iw an estate in charge 
. of the Court of Wards, which 


was in existence before the Collec- 
tor ever had charge of the estate, 
cannot be said to be held “ direct 
fign the Collector ” within the 
eemenning of Act IV (B.C.) of 1870 
s.75, which applies exclusively to 
farms and tenures created during 
the management of the Uourt of 
Wards sis a bits 
Case.— After Act VIII (B.C.) of 
1869 had come into force, plain- 
tiff brought his suit in the Civil 
Court to recover rents at en- 
hanced rates. Defendants plead- 
. ed that a portion of the land for 
which rent Waa claimed was their 
lnkhiraj land. Plaintiff relied on 
the decision in a previons snit 
imMtituted in the Collectors Court, 
under Ast X of 1859, by which 
it was expressly determined thiat 
this land was not ®khiraj, although 
e it was helg that ®o*decree for 
rent at an enhanced rate could be 
given in that suit, as the evi- 
e dence on the question of rates 
was defective. 
ery --Is the decision in the 
former suit in the Collectorate 
Court that the land is not lakhiraj 
conclusive as regards that issue in 
the present ense P 
e a Weep by Macpherson, Officiat- 
ing Chief Justice (Poñtifex, Birch, 
gant Morris, JJ , concurring), that 
d in the cage before theeFull Bench, 
the decision under Act X of 1859 
is not conclusive, but. that it is 
evidence: and 
Court is, óf course, bound to 
give weight to the decision of the 
Collector’s Conrt. 

Gaxp by Jackson, J.,that a dec® 
sion in a previous and similar suit 
upon an issue raised substantial! 
in thæsame manner by parties 
Revenue Courts, is binding upon 

° them as evidence in a subsequent 
suit, which, but for the passing of 
Æ+ VIII (B.C.) of 1869, wou 


(3) 


that the Civil . 


Fut, Benca Rurinas.—( Continued.) 


also have been brought in a 
Revenue Oourt fae a ae 
In Bengal the brother of the, 
whole blood succeeds in the case 
of an undivided estate, in prefer- 
ence to a brother of the half blood 
(5) The age of majority of a Hindoo 
resident and dominic withit fbe 
towh of Calcutta, bat possessing 
lands in the Mofussil paying 
revenue to Gdvernment, is the 


end of fifteen years 


154 
(4) 


~ 


464 


50 
G. 


GANTIDARI RIGATS. 


See Act VIII ( B.C.) of ® 


1869 (9) 


GOVERNMENT CHITTA. 


À is admissible ns evidence in a 


boundary dispute 





149 | Government Kuas MEHAL. 


A purchaser at n salo ofa —— does not 
acquire any peculiar right different 
from that of any other proprietor ; 
nor does the fact of his purchas- 
ing from Government give him 
60 years within which to bring a 
seit for possession, or any further 
time than is allowed to any other ® 

Achas x by the ordinary law of 
imation æ.. 64 


eee 
e 


Government ÑRIGATE. i . z 
See Prescription (1) 
pee Possession (1) ` 


GUARDIAN. 


The Courts have discretion to allow, 
if the circumstances of the case 
require it, execution of a decree e 
èe for costs to be taken out against 
a —— of a minor, or a manager 


of a lunatic’s estate 264 


See Act XL of 1858 (1) (2) e 
e 
° Li., @ 
Heirs. 


See Privy Council Rulings (1) ` 


Hien Court's Crroupar OrnDER 8F 18TH 
Aucust 1878. 


What thes ale notification, referred to in 
Circular Order of the 18th August ? 
1873, should contain wee 240 


Hian Court's Decisions. 


The decision of the High Court ona 
question of law is conclusive, as 
regards that particular question, 
so far as any subordinate Court ig : 
concerned =... is . 


» 


\ 


17% 


o 





° Page. | è e? Page. 
Iicn Cover’s Powers, © Hyxpoo Winow —( Continued. ) n sa Pa 
Wherg a decision is declared by arf joint estate? was left by the > 
l law not to be: subject to appeal, son burdened with the payment ea s 


‘is v Where # tenant, —— after the expira- = 
Hixpoe [awe tion of his lease, is wrongfully 

(1) The right of heran of A dispossessed, he hits a right to be >a 
brother's son’s daughter's son is ka restored to possession; and he 
inferior to thatof a brother's son's > hus the sane right if, having been 
ORAON y aa _ 999 ejected during his lease, his lease ; 

(2) Ancestral property which descends expires þending n suit to recover = 
to a father is not exempted from possession. As aginst every onee _- 
liability to pay his debts because a E A the Pe 
son is born to him, unless the debt 
is illegal or contracted for an a 
immoral purpose, whether the ae RENT l T 
money was raised for the satisfac- l'he lessee of n share of a house@ins a 
tion of a decree or not... . 281 right to raise the rent of su®A 

(3) Sons in possession of family pro- . share, while in the occupation of a 

' perty are liable for the payment sub-tenant without n lense, after Š 
of their father's debt, unless they due notice of the increnaed rate, 
can prove that the debt was and to proveed to eject him if he 
vo incurred for nn immoral purpose refuses to pay the higher rent, z 
or wns otherwise invalid ww. 364 even though he has been in poss- ' 

(4) Where it is plain, ns far as the ession for many yeare ... » 27) 
words of a willgo, that tha testator Moriri 
(a Hindoo) intended to make an : See Benami (1) : 
absolute gift of his property in g e i 

å da his eee Flusnanp AAD Wire. x 
the g1it1is an nbaoiu itt Unjess 1 ’ RE 
can be shown that fae nioo W gn vif p living ee and 6 
Jaw a gift to a female means a E I E N 
limited gift or carries with it the ° which the husband isin possession . 
° effect of*crenting an estate exactly . of and eee ea his eee 
aa tothe piduwie. camilo? must be consitlered to be his wife's, 
SO the ] £ inher; 395 and he ia#no rizhé to part with « 
under tae igw OF maontapce such property without her consente 274 
See Full Bench Rulings (4) . 
See [lindoo Widow (2) @ z e 
See Interest (1) I 
4 See Original Jurisdiction (4) INMOVBABLE PROPERTY. © 
Sea Privy Council Rulings Q See Trees, fc. (1) 
ee Trees, &c. 
Hixpoo Wrpow. 5 Income TAx. . å 
e (1) Where a —— succeeds to the A petition submitting the schedule of © 
estate of her adopted son, on his e his ingome, filed by a petitfonet in 
° death, as his heir, and then glie- the —— office, is admissible 
nates the property, tke subsequent as evidgnce againgt the Èr- 4 
adoption he her of another sou son submitting and = subscribin 
cannot divest the nlienee of his it; but it is not conclusive: fad 
richfs under the alienation pre- a false statement made init does 
viously effected sae „=. 183 not estop the person verifying the = 
(2) Under the Bengal law, the widow petition from proving that he 
- of a son who left no property, made the statement to evade the 
s cannot compel her father-in-law and that the fact was other- : 
° to make her a pecuniary allowance wise than as stated... 173 
in lieu of maintenance if she 
refuses to reside in his house’ InpsangContaact Act, 1872. | A 
as a member of his family. But, Section 61 :— See Limitation (10) 
under the Mitakshara, the ques- ¢ . 
e tion is whether the father and son INEFFICIENCT or Presper. 
e were joint iu estate, and whetherf / See Remand (3) gu ° 
° 4 . 
e 2 


the.High Court cannot interfere 
under 24 & 25 Vic., Cap. 104, 
sg. 15 S24 62 


of suchemnintenance ... we. «=~AT4 
“ See Privy Council Rulings (4) 8) Sa 
š @ 


See Execution Sale (8) Hotprne Over. 








te Pag% 


IVHERITANOS. 
See F. B? Rulings (4) © 
See Hindoo Law (1) 


( INSTALMENT. 
: ° Each — of rent not paid gyhen due 
constitutes a distinct cause of 
action, and ifs recovery is not 
barred by dct VIII of 1859 s. 7, 
merely because it was not included 
in a guit for arrears of rent insti? 
tuted after it became due 


e o 
InsTALMBRT@LOND, 


An by a judgment-debtor 
acknowledging a balance to be 
due under the decree, but exe- 
cuted without consideration, and 
afir the decree is barred by limi- 

eetation, cannot either revive the 
decree or be legally binding on his 
representatives : js 





a 
INTEREST. 


(1) The rule of Hindoo law that more 
tban the principal cannot 
be recovered still obtains in the 
case of Hindoos in the Presidency 
town bere within the civil original 
jurisdiction gf the High Court; 
but it is not applicable to Courts 
in the mofussil, which are gov- 
erned by the provisions of Act VI 
of* 1871 s. 24 si i 
(2) In a suit to recover (with 
money which had, been advanced 

as part of the consideration for 
ethe purche of find under a 
e contract which defendant broke, 

the Cougt, in decreeing the claim, 
awarded from the time 
whemthe demand of payment was 
made, i.e., from the date the suit 
was instituted 


See Act VIII (B. C.) 
1869 (12) 
e ete Decree (12) 
„5ce P. C. Rulings (6 


? ° 2 
INTERVRNOR. 

? (1) Where Act X of 1859 8.77 is no 
longer in force, the effect of add- 
ing a party, under Act VIII of 
1859 s. 73, ina rent suit, is the 
same as in any other kind of suit. 
Whatever be the class of suit, thes 
party added cannot raise an issue 
which would entirely change the 

. natureennd scope of the suit; the 
Court being bound to limit its 
BE to the issues necessary in 
order to try the plaintiff's right to 











oe 


+ d 


the gpecial relief sought 


ad 
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282 


106 


q 101 


e 
In®ervinon —( Continued.) e ° 
(2) An in a suit for rent, has no 
right to be made a defendaft, or 
to introduce into the suit an en-, 
tirely new issue 2 
(8) In ansuit for arrears of rent, in 
which an , alleging that 
plaintiff is merely his benamdar, is 
added as a defendant unde? fhe 








F Cofe of Civil Procedure s. 73, 


HELD that it is wrong to introduce 
him into the case, and that any 
issue as to the alleged benamee is 
foreign to the suit a 
(4) In a suit for rent, an who 
claims to have acquired a share of 
the property for which the rent is 
claimed, may be made a defendant 
at the discretion of the Court ... 
(5) In the case of a suit brought with- 
out, any reasonable or probable 
cause, where a third party comes 
into the suit and carries it on from 
the very first, that is to say, while 
an application to sue in forma 


pauperis is pending, the : 








8 
conduct amounts to causing the 
suit to be instituted as well as to 
carrying it on ase 
See Act VIII of 1869 (1¥) 
See Rent Suit (5) (15) (18) 


© 
IRREGULARITY. 

q See Objection (1) 
Issugs. ® 


(1) An Appellate Court is enot bound ' 


to go out of its way and frame an 
issue which it ig not asked to 
frame involving n way of putting 

the case not sought by the plain- 
tiff sas a He. R 
(2) Where the Lower Court has omit- 
ted to frame proper the 
High Court refuses to send the 





® ense back with a view to this 
being done, if the parties had not 

° been prejudiced at all by the 
į omission die ‘ve 


e See Pre-emption (3) 
See Special Appeal (18) 


J. 


JOINT DECREE, 
(1) Where two out of several decree- 
holders petition the Court to exe- 
cute their share of the decree 
(which is for possession and mesne 
profits), and the other decree- 
holders, though they virtually 
joined in the application by signi- 
fying their consent, subsequently 
retract their consent, and the, 

Ñ original applicants decline to 


% 


261 


349 


437 


268 


275 








nppeala to the Subordinate Jure 
who reverses the Moonsiff’s ~de- 

’ cree with regard to all the defend- 
ants, holding that the defendan 
in the original suit and decree 
ought to be held liable for costs not 
jointly but according to their in- @ 
terest in the property 

Hacp that this decision is wrong 47) 
See Contribution (2) ® 


Joinr Fasmty PROPERTY. 


(1) Where is sold in execution of 
a decree agninst the lead of the 
family, and purchased’ bond fide 

4 and nE valuable consideration, the 
onus lies on members of the famıly 
‘ who impugn the sale to show that 
the decree was an improper one... 
(2) Where it is admitted that in the 
title deed, by which certain pro- 
perty in dispute is held, the names + 
of all the brathers in a Hindoo 
e family were used as pure 
and that in subsequent proceed 





281 














(2) In a suit by a landlord to recover 
possession of a Ongthe alle- 
gation that defendants never lad 

‘jiad any but temporary tenancy, 
and that they had retired from tpe 
fishery, where defendants in an- , 
swer set up a miras right: 
Hero that the suit sheulé bê = 
Jook&l upon as a demand for 
© possession from the defendante or 
ny jf were a notice t& give up ` 
possession, and that the question 
to be tried is whether the defend- 
ants are entitled to retain posses- 
gion... ene, eee 





265 


| 
‘JURISDICTION. 


(@) Of a Moonsiff where certificate of 
non-satisfaction, under Act XI of 

1865 s. 20, havin been obtained 

from the Court of Smalb Causes at ° 
Arrah, the decree is transferred to 

the Moonsif's Court there, when > 
the judgment-creditor objects th 
execution is barred by ee 15} 


? =a, 


d 
è : ee i 
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Joint DecrtE.-( Continued. ) e oint Fany Prorrery.—( Continued. 'e En 
roceed with the execution of the iftgs (mutation &nd partition) Š 
ecree for megne profite : fore the Collector the names of all ° 
į Hep, that there is no application the other members were similarly 
on the part of all the decree-hold- vised as owners, HELD that there a 
R ers to execute the decree for is sufficient ground for presuming . ii 
mesne profits nor any application joitt þroperty until the contrary = 
e bY some of them for execution of is established ... was ow. dol 
e the ewhole decree, and that the 
Court’s order directing reflization Joint Hrxpoo Fasty. e eap 
of the unpaid portion of mesne l g) Where n separation takes place in 
profits was passed without ay a —-, and one member be- 
proper appliention — 1] comes the owner of a khas 
(2) One of the defendants (O) ‘in'a share, being a portion of lane 
suit, dying, his daughter-in-law with a house, whi¢h (after living 
was substituted ns his representa-. in it for some time) he eventually 
tive, A wns then passed abandons, the zemindar ig entitled 
against the defendants, who were. to deal with it in the same way 
members of a joint Hindoo family. j as be is entitled by law to deal <> 
In execution, certain property was with’ the Tidak holdigg of a © 
‘sald as the property of the daugh- cultivating ryot e aa.. 39 
ter-in-law. Hero that, although (2) A mokurureedar, wha has got his, 
- according to Hindoo law, .she lease from the members of a 
could not be the heiress of O, yet > » Who are in actual pos- 
the snle did puss his property, session and managing the joint 
because it was sold for his debt... 108 property, cannot be ejected or in- 
“te In a suit to recover land against . terfered with by another member 
persons claiming an interest in not in possession, unless it can be 
it, plaintiff obtains a for shown that he has acted dishon- 
costs against all’ the defendants, estly ‘ats PN .. 319 
Two of the parties pay up their See Appeal - æ 
share, but the others a nota and See ne @ id 
a the claim against the latter is See P. C. Ruling (7) o 
enforced with interest agaigst one 
of the two former, who thën sues Joint OWNERS. ewes . 
the defaultera to recover thee _ See Jurisdiction (3) 
. amount,paid. The suit is decreed JULKUR. Š z 
i by the Moonsiff. One of the (1) The right to a by no means 
defendants who had not com- involves a right t the soil wifen : 
plained, at the time, *that the the is eithergdried or filled 
original decree was a +~— up by accumulation ef soil 200 
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(2) Where a tenant obtains a decree 
directing the withdrnwal of a 
distraint under Act VIII of 1869 
a. 95, and the landlord, by refusing 
to deljver up the full’ awgunt of 
the distrained property, is guilty 
of refusing to withdraw the dis- 
traint within the meaning of s. 
98 eee eve 

(3) In a suit between joint ¢ owners of, 

talooks, who have been occupying 

and using separate pd distinct 
parts of premises within the estate, 

e where the object is to prevent 
encroachment by defendants upon 
the part occupied by plaintiffs, 
without any division of the Gov- 
ernment revenue or alteration of 
the joint liability to pay that 

*revenie 

(4) Of an Appellate Court upon the 
appeal of only one of the defend- 
ants as to a small portion of the 
decree eee . 

(5) Where a party “who applies to a 
Magistrate for the removal of ar 
obstruction, having been referred 
to the Civil Court, brings a suit 
' there and obtains a decree declar- 

e atory of his might of way 

(6) In a suit to establish a zemindar’s 

right to measure land . ki 


© See Act XX VII of 1860 (1) 

See Act XIII of 1876 (1) 

See Appellate Court (2) 

See Contract of Marriage (1) 
° See Coats (1) 9 

See Degree (8) (10) 

See (1!) 
° See Execution Saule (10) 

i A E. B. Rulings 1) (8) 

ee Maintenance (1) 


222 


243 


389 


413 | 


423 


See Original Jurisdiction (1) (2) 


See P. C. Rulings (2) 
See Remand (5) (6) 


e wee Rent-suit (6) 
„See Remew(4) e 
‘ "See Small Cause Court (1) (3) 
f Se Suit against Govt. (1) 
' See Third Parnes (1) 
See Valuation (1) 


K. 
KABOOLEUT, i 
@ 
No suit for a , or Surkhut, will lie 
in the case of a house situated in 
a town 3 “ne 


See Rent Suit (19) 


Kuis SHARE. 
me o See Joint Hindoo Family O* 





. z A 


See Rent of Land in a Town (1) 


9 1 


See Reni Suit 3) 


Kosa.a. 


A — may be in one sense col- 
lusive and still it may pass the 
property nway from the party exe- 


cuting it seo See o Geos 
e: d 
e 


i 


LANDLORD AND TENANT. 
See Enhancement (8) 


TiRABR, 


(1) A kabooleut, after the usual stipu- 
lations, provided for the cancella- 
tion of the —— on the tenant 
failing to pay any of the instal- 
ments, and left if optional with 
the zemindar to appoint a sezawul 
to collect the rents. ‘The tenant 
having defaulted in payment of 
rent, a sezawul was appointed. 
Hep tbat the —— having been 
cancelled by the default, the ap- 
pointment of a sezawul has refer- 
ence only to the back rents to be 
collected oe 

(2) A anted by a manager ap- 
panied Gy the Court, may extend 
Tidhowers years, and if within 





his powers, stands good ngninst a 
e subsequent pottah granted by the 


ing . 
See Emdence (9) 


LIABILITY. 
= See Ejectment 2) 
See Firm (ì) 


See Mortgagee (1) 


LIFE Å NTERNST. 


e Where by its terms, a sunnud toa 
Hindoo female determines with 
the life of the donee and the 


e 
children born of her womb, the 
gift becomes that of a —— only... 
LIMITATION. 


(1) Where successive applicafions for 
execution are made bond fide, and 
at intervals of which each is less 
than three years 

(2) Where plaintiff's cause > of action 
did not rest on adverse possession, 
but counted from the last act of 
trespass 

(3) In asuit to recover possession of 

` — Jand which defendants claimed to 


hold under n sunnud granted. bye 
\ plaintifi’s ancestor 


maliks, while the aaa subsist- - 


138 


116 


258 


268 


97 


T47 


t ] 6 i $ Q . 
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(4) Where i in consequence of default e o See Bank Reposit (1) ° 
im the payment of rent, an adjust- See Decree (1) (2) c 


ment of accounts is entered into 
° between landlord and tenant, and 
a bnlance found to be due from 


See Easement (2) 
See Execution (2) (10) 
See Govt. Khas Mehal (1) 








(13) Where an application for execu- 
tion having been made within three 
years from, the date of confitmation 
of a decree, and notice served, 
the case was struck oft on account 
of the decree-holder’s defuult to 

- pay the necessary fees anda agcond 
application made within three 
years of the first application was 
also struck off, because the judg- 
mefit-creditor did not send a per- 


AI \ixTENANOE, 





o. the tenant ©... 218 “ee Jurisdiction (1) e 
(5) Where an application for execution ee P. C. Rulings (2) (3) (9) a 
eis not made within three yeurs See Possession (6) (7) i 
* from’the date of issue of, notice See Possessory Suit (6) (7) (8) (10) 
under Civil Procedure Code s. R See EA ton (1) 
216. : 227 " See Promise (1) 
(6) Ina suit for a share of property See Recurring Rights (1) 
which plaintiff claima to hold See Rent Suu (15) 
through another with whom he See Resumption (3) e s 
lived jointly .. 241 See Special Afpeal (10) ° 
(7) In a suit for possession where’ See Tenancy (1) 
was pleaded, and there is See Zur-t-peshgt Mortgage (3) 
} evidence on both sides of the 
weston .- 31g | LOWER APPELLATE COURTS, 
(8) Herp, that the Court cannot “ law- (1) The ought to give it®renson 
fully” issue execution after three . for discrediting oral evidefe 
ears have elapsed, whether the believed by the first Court; but 
judgment-debtor e y ies of its omission to do so is not suffi- 
—— or not, 2e., the Statute cient to warrant reversal of its 
of Limitations is binding on the judgment, especially where the 
Court whether set up us a defence reasons arè evident oie 
or not a 339 (2) It is within the discretion of a —— 
(9) In A gun ic sea rent in cash to allow the parties an opportunity 
and kind, which comprehends a to adduce fresh evidence, if it is 
claim to have a particular share of sutisfied that the interests of justice 
oe the plantit as the propery a require that courees > 
* (10) In a suit to recover a balance Lunacy. 
with reference to =p made See Act XXXV of 1858 (1) 
by plaintiff on account of defendant, i 
where no mutual account or reci-" M 
rocal flemands exist ... see 390 é- 
(11) With reference to a suit for fore- MaHOMEDAN Law. 
closure : 433 A native of Lower Beftgal seeking fis 
a. ad ee 
oun e rule of —— 
ae ae by Act x ot ius if Ane were anon to the 
8. 


contrary es 
See Pre- ~emption ay (4) 
See P. C. diulings (3) 


(1) A Civil Court bas power to fix the 
rateof —— payable by afiusand 
to his wife, where she, for lawful 
cnuse, is residing apart fom @im, 
and to make an order that 
nt that rate shall be paid in future, 
subject to be set aside or modified 





son to point out the judgment- according to circumstances .. 428 
debtor and a third application was (2) Following a previons ruling, it 
t then made within three years of the was HBLD that a suit for —— is 
ig second 459 e not cognizable by the Small 
e »• (14) Inasuiton a bond a a day Cause Courts... 474 
is specified for payment 463 See Orginal Jurisdiction (4) 
(15) In respect of the —— of one e 6 See- P. C. Rulings (1) 
year governing a suit to set aside ` 
an execution sale vee „e 476 | MANAGER. 
i See Act IX of 1871 (1) (8) (4) (5) See Guardian (1) : 
° 11) (12) See Leuse 2)” e 
x ( ' í : \ n° 
? f 
e 
e a 
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pA — E had been registered o Where three suits are brought eit 
the as part and parcel of a bÌ! of four defendants holding threegdis- 
sale, and was part of plaintiff's = | tinct tenures, for enhancement of 
ae title deed, is admissible os evi- the rent of ench’ tenure, they e 
dence, j 188 ought not to be tried together, as 
(2) A sugvey ——, as well, a thnk the evidence in each,case would « 
a ( =, 18 admissible as evidence ... $17 need to be given separately so as 
a See Declaratory Decree (2) to show the rates severally applig- 
re * able ; but the Lower Æppellafe 
a” Manitat Rremrs. ° Court does wrong in para: 
Where a suit to have it declared that, the suit which shoald be remande 
` defendant was plaintiff's wife, and for fresh trial,- aes 217 
was bound to live yith him, is M 
= ° dismissed, „0n the ground that rea 
e  cutom required that in order to See Act XX of 1865 K 
should hs such a right, there Mongry-Decrer. 
Cı should have been a second mar- . 
e riage, HELD thatan issue should aera, A Pai enes om. we 
T have been framed as to whether an e8, aois, in eo~ 
orno ducha cistom uaisied 908 cution of which he attaches and 
oo sells the mortgaged property he 
` transfera to the purchaser the 
MEASUREMENT or Lano. benefit of his ae lien and the 
© Hi is for the Collector to decide as to the right of redemption of his debtor ; 
_ necessity or otherwise of n —— but the transfer does not include 
under Act VI of 1862 s. -10, and ticcadaree rights, if the ticcndar ye 
> when he has proceeded to mensure was not made a party to the suit $ 
i the land and has ascertained on the bond . z wee 210 
tenures and rates of land, the See Erecikon (8) 
‘tenants are bound by such See Morigage- Bond (1) 
ar he measurement.. 42 
C! œ See AcPVIII (B. C.) af 1869 (11, MORTGAGE. l 
a See Equity of Redemption (1) ẹ 
MEMORANDUM, Morta@aak ROND | 
? © See Evidence (8) 3 X 
In a%uit for possession of property 
$1 P which pluintiffs vendop «K.) had - | 
RENE A ROFITA; urchased from one A., R. K., the 
: (1) In claiming paselladforthe period defendan i in possession, claimed 
* of wrongful dispossession, the to beentitled to retain possession 
owners are entitled to recover as purchaser uncer n sale in exe-' 
e either ary profit which the wong- cution of a decree ^` against A. 
doer derived from the land or any which had been obtnined on bonds 
rate @f rent which they were re- which pledged the property 5 
ceiving at the time of disposses- ` although the mortgage was not’ 
BION... 137 ® declared in the decree. 
(2 A decree- holder who stands in'the l Hero that, if R. K., can proyethat 
° shoes of his judgment-debtor, but © by the bonds in question this pro- 
m Å who has been wrongfully kept out perty wns pledged as security for e 
Of Possession of land fog which’ e the debts covered by them, he will 
thee judgment-debtor granted a be entitled to remain in possession *94 
dease, 1 18 , entitled to geceive the (2) Where property, witli legal encum- 
profit which the judgment-debtor brances upon it, is sold in execu- 
made out of them, and which the tion of a decree obtained’ on a 
'  decree-holder would have made ——, it‘is' sold. subject to the 
> had he been in possession 272 encumbrances, and the purchaser 
(3) Execution may issue with Tespect can only recover possession’ on 
to nscertained wasila, pending paying off those encumbrances ... 8 
wari = Ra unascertainedg 444 See Execution-Sale (11) à 
_ See Decree (T) i Morteaou-Decres. . 
j Sle P. C. Rulings (6) Certain property, covered by two 
í mortgage bonda upon which de- 
Mron, ; crees had been obtained, was 
l ° o Nee Act IX of 1871 6) (7) , \ sold’ by the mortgagor (J) to? o 
e ` 
° 
d 
P 


\ 
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B J‘ under an arrangement that 
Rs? 12,000 out -of the considera- 
tion-money should be applied to 
the T N of one of the 
decrees (D.'s) and the residue, Rs. 
8,000 retained fur the purpose of 
oeng applied in satisfaction of 


eL’? decree. The former sum was 


applied as agreed, antl S 8 re- 
ceived possession from L. (who 
had been in possession), retaining 
the Rs. 8,000 to be paid to L. 
Subsequently SJ and 5 present- 
ed separate petitions to the Subor- 
dinate Judge for leave to pay in 
the Rs. 8,000 and certain mesne 
rofits,so that the money might 
be applied in satisfaction of L,’s 
‘decree, and asked for a challan 
for that purpose, The Subordi- 
nate Judge male an order that, on 
the money being brought into 
Court, the challan would be 
issued; bat on the same day D 
and another decree-holder peti- 
tioned, claiming to attach the 
money in qtetsion, upon which 
S J and J did not bring the 
money tuto Court. Subsequently, 
among other petitions, the Subor- 
dinate Judge wns asked for a 
challan in the name of L decree- 


o 
holder ses sae f “ee 
MokTGAGER. 
e (1) Certain mouznhs were granted in 
zur-I-peshgee lease by G to plain- 


tiffs ancestor. After G’g death 
his heir F pledged one of the 
mouzabs, Becharampore,  wit® 
others as collateral security, ina 
bond in favor of plaintiff; and 
some years later executed a zur-i- 
peshgee pottah in favor of defend- 
ant who obtained possession by 
paying to plaintiff the money due 
under the first zur-i-peshgee 
lease. Pluintiff then sued F 
alone on his bond and obtaineg a 


, decree, in execution of which he 


sold a share in Becharampore and 
purchased it himself. He now 
sues for possession and to have 
the superiority of his lien declared 
over defendants zur-i-peshgee. 
Herv that plaintiff is not entitled 
to possession until he pays off the 
whole of the amount advanced by 
the defendant to clear off the 
debt due under the first zur-i- 
peshgee lease, and that the holder 
of a subsequent encumbrance, by 
paying ofta prior encumbrancer, 


acquires all the rights of the latter, l 


J a 
e who are wi 


80 far ns the amovwnt actually pnif 
by him for that purpose is con- 
cerned 


(2) A Sa. eho does nöt take 


possession of the mortgaged pro- 
pertyə st the expiration ®f the 
period of grace, but elects to pive 
the mortgagor time to pav his 
debt, cannot complain if the latter 
sells the Pry to other parties 
ling to pay off the 
mortgage debt ‘à te 
See Brecution-Sale (3) 
See Waiver (1) o y 


MORTGAGOR. 
Persons succeeding to a ——'s in- 


terest nre not entitled to redeem 
a part of the property on payment 


Page. 


4T 


of part of the debt. Nor is &® 


mortgagee, who has purchased a 
part of the ——’s rights and 
interests, entitled to throw the 
whole burden of the mortgage 
debt on the remaining portion of 
the equity of redemption in the 
hands of a purchaser ata sale in 
execution of a decree against the 
——. Kuch buys subject to a 


proportionate sharesof the burden e 24 ` 


Moorosst Tenuge. 
Where a suit for possession of cextain 


lands being decreed on the 
ground of plnintift's right of occu- 
pancy, but tle perpetual (mou- 
russi) charagter of the lens 
under which the claim had been 
made, being clisullowed, an appeal 
is prefer 
that the leases are perpetual 
d 


Musiciepat COMMISSIONERS. 


Municipal Commissioners under Act 
their 


UL (B.C.} of’ 1864 and 
servants incur no personal respon- 
sibility for what they do so lengas 
they aet in the line of their duty. 
But if they do, or order to ie 
done, that which is not wiin the 
scope of their authority, or if they 
are guilty of negligence or mis- 
conduct in doing that which they 
are empowered to do, then they 
render themselves personally liable 
to an action, There is no special 
law extending to members of mu- 
nicipalities which protects them 


so long as they act bord fide ,.. 
6 e 


N. 


New Tean, 
[ See Small Cause Court?) 


to have ie declarede 


454 


287 


a 
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cf) Where a ——edescribes aneinter- *° been taken, as it ought to have 
mediate holder as an ordinary been, earlier in the proceedfhas... 414 
tenant, and is avowedly served See Ei 
yeciment (5) e 
ee Act VOI (B.C.) of 1869 yap See Execution Sale (4) 
8. ere aoe eee 
(2) Thé publication of a -aa of sale Red Species: Ap peat?) ° 
must usually be proved by the 
officer charged with the duty of ONUR P RURARDI: °. © 
publishingeit: it is only under (1) Where a tenant, who has executed 
special circumstances that ge a kubooleut in the name of A, 
should be called upon to suppor pleads non-hability to A for the 
his return by other testimony 227 rent, on the ground that A is 
e (3) A —— is not dulyeserved when benamee for somebody else 44 
it%s merely fixed on the defen- (2) In a suit to recover possession 
j dant’s residence, without any where plaintiff has held over the 
attempt being made to effect: per- term of his lease and raised a crop 
sonal service ... site .. 381 May 18 yal aa by Sagat q 
t 
Ser dct E N sme nancant tenant on 
e See Enhancement (1) his-alluyion i 108 
- See Reg. VIII of 1819 (8) (3) Where a claim is founded upon a 
distinct statement of an account 
NOTIFICATION. | : : ened by the defendant, in which 
See High Court's Circular Order he acknowledges a particular sum 
of 18th August 1873 (1) to be due to the plaintiff „~ 202 


Nuapes and Baoves Rents. 


See Rent Suit (20) 
See Zemindar’s Rights (1) 


O. 


OBJECTION. 
(1) Defendant in a suit for possession 


e 


having objected that plaintiff (H) 
had parted with his interest, the 
Court gave eect to the ; 
and L wag treatel by defendant 
as having been substituted as 
plaintiff, idthough no specific order 
for that purpose was to be found 
in the record. Having been de- 
fested in the Lower Courts, defen- 
dant objected in special appeal 
that there was no evidence of the 
conveyance to L: 

Herv that, after what defendant 
has done, he is bound to accept L 





® as*plaintiff and cannot þe allowed 


new, or in the Lower Appellate 


® Cort, to take an objection which 


(2) 


special appeal 
(3) Wi 


does not go to the merits of the 
suit... ‘se ia rai 
An —-~ on a point of law 
may be taken at any stage of a 
case, even for the first time in 

here an not taken jn 
any particular form until the 


special appeal stage, relating to a 





poing of law upon which sevgral® 


decisions of the High Court had 
been passed, the Court did not 
think it would be justified in 


égnoring it, although it had \ 


95 


(4) Where a plaintiff, professing tase 


have pu chased from the judg-® 
ment-debtor, sues to recover 
possession by setting neide an exe- 
cution sale and ousting the certifi- 
ed purchaser ... eas 


(5) Th a suit to recover possession of 


endants plead that plaintiff had 
sofl his rights b 
execution of whic 


Aen with arrears of rent, where 


a kobnala, the 
is admitted .., 


(6) In a suit for contribution for money 


admittedly paid by plaintiff into 
the*Government Treasury, on ac- 
count of defendants’ share of the 


* revenue, where defendants plead 


previous payment to the plaintiff.. 


(7) Where the authenticity and bona 
fides of a heba are called into 


eu onthe ground that, at 
the time the instrument was exe- 
cuted, the executants were in a 
state of indebtedness, and the 
registration was delayed until the 
making of certain decrees against 
them i 3 


See Act X of 1859 (2) 
See Adoption (1) 

See Cause of Action (3) 
See Execution Sale (9) 
See Julkur (2) 


See Partition (1) : 


See Plaintiff (2) 


See Possession (2 


See Possessory Suit (8) (4) (10) 


See Rent Sutt (12) 

See Resumption (2) 

See Transfer (1) ‘ 
Ses Will (2) : 


209 


292 
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Originar Junfspigrion. 


(1) R died leaving a will, under which 
he gave certain’ legacies and left 
e the remainder of his property to 
two sons, A and P, whom he 
appointed executors. P died 
leaving his brother A and his 
idows executors to his will, 
Ander which his adopted sons M 
and § became entitled t® his 
Popen In consequence of 
some alleged mismanagement on 
the part of A, M and S filed a 
bill in the late Supreme Court 
and obtained a decree, ordering 
the Master of the Court to take 
an account of the rents and profits 
l which had come into the hands of 
P's executors. While these 
accounts were being taken, A 
died, leaving a will by which he 
appointed his widow nand his 
grandsons executors, and after 
certain devises, not comprising a 
property in T'umlook, gave the 
residue of his immovable property 
to the said grandsons, who took it 
subject to parment—(1) of such of 
the legacies as remained unpaid 
under R’s will, and (2) of what 
might be due by A to P's estate. 
After A’s death, the above gsuit 
@ inequity waa revived against his 
executors. 

The said executors borfowed 
money from one Mackintosh 
on the sgcurity of a bond and 
® mortgage a certain preperty 
which he obtained (including the 
Tumlook property) by ®un in- 
denture, which recited that the 
anid executors were still accoun® 
able in respect of the above He 

š cies and debts, and provided that 
in the event of any default, or of 
any snle by Mackmtosh, the said 
debts and legacies were to be pnid 
out of the proceeds in the first 
Instance before either mortgage- 
money, or interest, or costs, or 
expenses. z 
After this a decree in the above 
guit was made against A’s exe- 
cutor, for Rs. 1,32,000, and 
this not being paid, a writ of fieri 
facias was issued, under which the 
sheriff sold to M. (benam:) the 
equity of redemption in the Tum- 
look property subject to Mack- 
intosh’s mortgage. T'he latter then 
obtained n foes of foreclosure 
and commenced another suit 
against M, which was compro- 
mised, and a decree made by 
e ¢ consent in favor of Mackintosh, 


a 


ë who then sold his interest in the f 


© 
Oxi 
© 


GINAL JURISDICTION.—( Continued. ) 


moftgaged propefty toM., Under 
these circumstances, M claims 
the sight of proving the whole 
amount of the sum due to him in 
the equity proceedings without 
taking fnto account the Tumlook 
a ak on the other hand, the 
creditors of A insist that M is 
bound to treat the Tumlook pro- 
è perty asan naset of A’s estute, 
* and contend that the sale under 
the fieri facias was without juris- 
diction, ® ü a 
lirnp, that M Was bound to , 
hold the property on the same 
terns as those on which he acquir- 
ed it, viz, that it was subject to 
atrustin his own favor tor the 
permen, of his own debt ere 
(2) In an ordinary suit commences 
in the High Court, a wiit of 
fieri facias cannot issue except 
within the hmits of the Court's 
orignal jurisdiction; but in a suit 
originally commenced in the Su- 
preme Court, the High Court has 
power, under 24 and 25 Victoria, 
Cap. CIV, s. 12, to issue a feri 
Jacias beyond the limits of its 
original jurisdictiop, and to sell 
under it property situated there... 
(3) Where a sheriff sella property 
under a fiert facias, and, on its 
being found that le had no ntho- 
rity to execute the writ at the 
place where the property was 
situate, the purchaser (after the 
conveyatice® has Ween actually 
executed) is evicted Py the execu- e 
tion-debtor by a title, to which 
the covenants in his purchase do? 
not extend, he cannot recoger the 
purchase-money from the execn- 
tion-creditor either at law orin 
equity es eas h 
(£4 Under Hindoo law mere unkind- 
ness or neglect short of cruelty 
would not be a sufficient gustafi- 
cationfor a wife in leaving her 
husband’s house, nnd unlesie a 
husband erefuses to mainfhin his 
wife in his honse, or has been 
guilty of acts of «cruelty which 
would justify her in leaving his 
protection, she is not entitled to 
maintenance while living apart 
from her husband. „e ig 
e 
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Parfe-Boox. e 


In appeals to the High Court, 

where the matter is more than ° 

Rs. 10,000, the appellant is bound e 
[ to put the whole case (arnt? not 


e 
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® 
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merely his bwn particule case) 
fully before the Court in his 
so far as the documents 
and depositions are concerned. 
And if he fails to do so without 
ver¥ good reason, he oht not to 
be allowed to read at the hearing 
anything which is not in the 








ParoL EvrpExNCB., ° 


e 
PARTITION? " 
© 


g 
PLAINT. 


See Contraci (3) 


Where n claim is founded on an 
alleged — between the mem^ 
bers of n joint Hindoo family, 
the onus is on the claimant to 
prove the alleged — 





Where a contains allera- 
tions of fraud and sets ont circum- 
stances tending to affect nny 
possible question of limitation, 
such circumstances being peculiar- 
ly within the knowledge of the 
plaintif, the —— ought to be 
verified by the plaintiff herself 
and not ba servant ... 


PLAINTIFF. 


(1) 


(2) 





å is bound to rnise every 
title on which he can succeed and 
to obtain a decision upon every 
part of his case@pand if it ia found 
that anygpnrt of the case which 
he made has been neglected by 
the Court which tried the suit, 
he is net at liberty to bring a fresh 
anit in respect of such part 

A ®— is bound to prove his 
claim as he lays it sri hits plaint, 
and is not entitled to succeed 
upon proof of a different title .., 


oe PLRADINGS, 


Ip aswit by an executi8n-creditor 
to establish the title of his jndg- 
meAt-debtor to ceréain property 
which has been released from 
attachment on a claim preferred 
by the defendant, the latter. has 
no right to set up any irregulari- 
ties in the execution im answer, 
to the execution-creditor’s claim 
of title 


Possession. 


` 0) 


A pħintiff who proves uninfr-— 





rupted from the time of 
his father until he was illegally 

. iani is entitled to a 
ecree from the Civil Court 


| \ 


143 


365 


215 


304 


394 


22 


(2) In a 


(3) 


suit’ to recover, —— 
where plaintiff proves previous 
and that’ the property 
his hereditary holding, the 





18 


defendant who pleads that plain- . 


tiff relinquished it is bound to 
prove relingnistiment ... eet 
A plaintiff coming into Court efor 
ce8nfirmation of is bound 
first of all to prove that he is in 





(4) In g snit for confirmation of 


(5) 


of property belonging 
jointly to plaintifis and defendants, 
where plaintiff is found, on his 
own showing, to be out of 
HELD that the suit should be 
treated as one for recovery of 











ope oo 


In a suit to recover of 
a tree and of its produce, where 
defendant is admitted to be plain- 
tiffs tenant as to` the. land: on 
which the trea stood, amrLD that 
the tree is rightly presumed 





it is for the plnintiff to establish 
that he is entitled to remain in 
of the tree notwithstand- 
ing the lease 





(6) Whiere a plaintiff, who has obtain- 


(7) Where the Lower 


(8) 


J.ands 


for 





ed a decree of im- 

veable property, undergoes 
4 mere ceremony of receiving 
formal ——~ on the spot by 
beat of drum and, posting of 
bamboos, and then allows twelve 
yenra to elapse without taking 
any’ steps to acquire and assert 
actual ——, he loses the title 
conferred by the deeree ` are 
Court con- 
sidered “by proclamation 
of sale throngk the Sudder 
Ameen’s Court" to be in 
a manner through the Court, 








' BBLD that such imaginary —— 


is no at all, and can- 
not prevent the operation of 
the Jaw of limitation “aa 
to which a plaintiff is 
unable to make out a title cannot 
be recovered on the ground of 
revious -——~ merely, except 
In a suit under Act XIV of 
1859 s. 16, which must be brough 

within six months from the tmd, 
of dispossession 


See Co-sharer (2) 
See Orus Probandi (5) 





Posssssory NUIT. 


(1) In a suit'to recover’ posses- 


V 


ion of a share ofa talook; on, 
the ground that a co-sharer «had 


Page. 


\ 


301 


“pe 
be included in the lense, and ‘tha 


330 
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dispossessed plaintif by digging 
# tank, building a school-room, 
and manufacturing bricks for his 
own use, the Lower Courts refus- 
ed to compel the defendant to 
restore the land to its former 
state. As plaintiff bad suffered 


e° nb injury by what defendant had 


done, the High Court sefused 
to interfere. 

Quere.— Did the alleged acts 
constitute dispossession ? 


(2) In a suit to recover possession, 


where plaintiff has held over the 


80 


term of his lease and raised a 


crop which is appropriated by 
defendant (a tenant), on the 
ground that the disputed land 
was his alluvion, an admission 
made by one of the (zemindar) 
defendants in the case would be 
no more than a piece of evidence 
to be considered by the Court, 
and would not be an estoppel in 
defendant's favor 


“°e(3) In a suit for Ehas possession, 


where plaintiffs allege a per- 
manent tenure, and defendants 
plead a lease from the zemindar, 
this plea indicates a good title, 
unless plaintiffs can prove a better 
title in themselves. Butif filain- 
tiffs establish that their fenure 
is of a permanent charac and 
that they are not barfed by 
limitation, they must be entitled 
to khas bossession 


(4) In a suit for possession where 


plaintiff (the wife of eone K) 
alleged having purchased, at a 
private sale from M and othewas, 
a distinct share of a certain talook, 
together with other rent-free 
lands, and that she was in separate 
possession by collecting 
when she was dispossessed by 
defendant, who forcibly realized 
the rents, defendant stated that, 
in the same year, she had pur- 
chased at a sale in executions the 
rent-free lands of K and others, 
that she was in possession and 
knew nothing where plaintiffs 
lands lay : 

Hero that it was incumbent on 
plaintiff to prove by documen- 
tary evidence the existence of 
the distinct share said to have 
been purchased from M or to 
bring M into Court to prove 
what he had sold . 


(5)' In a suit for possession ‘where it 


was found not only that all the 
Jand in dispute was comprised 
within boundaries specified ing 


rents® 


108 


123 


126 


dgsuments admitted by both 
a but also that plaintiff 
ad fora long time stored bam- 
boos and wood on one portion and 
grazed his cattle on another: 

Heap that these acts of owner- 
ship, taken in conjunction with 
the specificatiow of boundaries, 
leave no doubt that the lands 
concerned are the property of 


° laintiff ae . 
(6) Th a suit to obtain "possession 
where defendant pleads limitation, , 


plaintiff is boundgnot omly to 


prove his title, but "also to show® 


affirmatively that his cause of 
action accrued within twelve years 
before the commencement of the 
suit; and he must succeed upon 
the strength of his own titl® ngt 
upon the weakness of his oppo- 
nent’s 


(7) The rights and interests of plain- 


tfs co-sharer having been sold 
under a decree, the purchaser 
possessed himself of plaintiff's 
share as well as of his own. FIELD 
that ina suit to recover posses- 
sion, plaintiff was not bound to 
bring his action within one year 
from the date of dispossession œ 
but had aright to the limitation 
of twelve yenrs 


(8) In a suit for possession yhere 


(9) 


(10) 


ae was in possesmon 


defendant denies plaintiff's title 
and sets up a defence involving 
the plea of Ignitation, the ques- 
tion of limigation does not depend 
upon whether defendant was 

possession, but wpon 


Jaintiff with a jote- ottah from 
the superior Inndlord having taken 
possession, defendant brings g Bult 
under Act XIV of 1859 s. 15, 
and obtains a decree declaring 
him entitled to possession. Plain- 


tiff accordingly sues to have his, 


right go Mea declaréd find 


confirm Herp that, aecord- 
ing to the pottah, plajntifie is 
entitled? to possession, unless 
which ever inom a title 


which saves him m vee 
gee, 
n a suit to recover possession, a 


plaintiff is bound not to show 
that he had undisturbed posses- 
sion for twelve years beter he 
sued, but that his cause of action 


@ rose within that period, 


See Execution (6) 
See Limitation (6) 
See Onus Probandt (2) 


See Right of Action (> . 
5 


whether® 
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als 


314 
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XXXIV- ô n 


Perrtanm. \ 


i Where a , purporting tẹ be 
“ a grant only to the particular 
person to whom it was made, 
passes from father to son, and 
possession is taken under it and 
contiaued from betweew @5 and 
80 years, and the does not 
contain any word or expression 
barring inheritance or transfer, 
2 the tenure mny fairly be presumed 
to be hereditary ae 

i‘ ; 


See Estoppel (1) 
See Privy Counci Rulings (5) 
e 
e PRB-EMPTION. i 

(1) The np of arises from a 
‘rule of law by whioh the owner 

“ of the land is bound; and it 
exists no longer if there ceases to 

e Lan owner who ig bound by the 
law either as a Mahomedan or by 
custom s. aes TE 

(2) A party must be deemed to waive 
his right of when he de- 
clines the seller's offer of purchas- 

o ing the property ‘ave aes 
i (3) Ina suit'to establish a right of 
where the plaint is 
framed on a right of Shufeh 
KKhuleet, the plaintif ought not 
@ to be allowdtl to shift his ground 
px and make out a new case as Shu- 

Jeh Jah jsi a 
(4) Tœ establish a right of 
it is necessary to show that the 

° ceremony of Tullubi-isteshad h 


been observed © ... A 
See Cogsharer l): 


PREesckIPTION. $ 


Im a suit® wherein Government 

‘ were made the principal defend- 
ants %o recover land of which 
plaintiffs had been by them dis- 
possessed, and which had been 

e settled with the other defendants, 

e - plaintiffs having failed to estab- 
e lish their title on the ground 
Sleged by them of refermation 

on *original sites belonging to 
theme HELD that they title by 

—— will not avail them against 
Government, as their possession 
for Jess than twelve years has not 

3 been of sufficient duration for 
that purpose ... 


e e 
. ae 
l e Toge. ä Puge. 
9 
® 
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on 





PresuMPrion. m 


Where defendant admits that the 
permanent seitlement was order- 
. ed to Iœ made with the party iff 
possession, and that it was made 
s within twelve yenrs prior tothe suit 
á with the party from whom plain- 

e T i: 


wee 901 


95 


198 


355 


462 


| 


4365 


INDEX (CIVIL RULINGS). ; 


Pragvariòn.-—( Continued. ) Š 


tiff claimed, mæLD that, until the 
contrary is shown, that part) is 
rightly presumed to be in posses- 
sion, and plaintiff's claim is not 
barred by limitation ... 


See Enhancement (7) 

See Joint Family Property £2) 

See Jurisdiction (5) « ° 
* See Special Appeal (12) 

See Waste Lands (1) 


PRIMOGENITURE, 
See Privy Council Rulings (7) 


Parvy Councit DEPARTMENT. 


The Judge in the refused an 
application for a certificate, but 
was stopped from giving his rea- 
sons by tlie petitioner’s Counsel, 
who had hopes of making a com- 
promise. The attempt ot com- 
promise having failed, petitioner 
afterwards appealed under s. 15 

: of the Letters Patent, when the 
Judge in the was referred 
to, and was not able to deliver 
any judgment. 

Herr that, under such circum- 
stances, no appeal Jay to the 
High Court ... TR soi 








e 
Privy Counci Ruinas. 


(1) Wire M executed on behalf of 
N ladawinamah, or deed of 
disclaimer, disclaiming all right 
to an estate to which be was one ` 
of the heirs-at-Jaw, upon con- 
sideration of receiving a monthly 
allowance for maintenance, and 
ccepted a perwannah securing 
that allowance to himself and his 
heirs: 

Hep that the /adawinamah and 
the perwannah amounted to a valid 


o 
contract by which the parties 
were respectively bound; and 
o that ladawinamah being founded 
à on good consideration, was bind- 


on the: heirs, who could not ¢ 
set it aside except by returning 
the money which had been paid 
in advance on account of the 
“maintenance allowance œ aia 
(2) The High Court, North-West 
Provinces, having no ordinary 
original civil jurisdiction, is not ọ 
competent, under Aot XX of e 
1866 s. 88, to direct the registra- 
tion of a deed, the registration 
of which has been refused by the 
Registrar and the Registrar- 
General. 

Where adeed ofsaleis presented 
for registration within the period® e 


ova 315 


28 
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poles by s8. 22, and is accepted s8 as to change*the nature of the a: 
y the registering officer, who, estate, nnd regard it as taken by s 
° without the vendors appearing, C in her character as a Hindoo i 
registers it by a mistnke, and the “widow. In this character, while, S 
` registration is declared by a com; on the one hand, whatever she 
petent Court to be invalid, the purtMased out of th8 profits ae 
e registering officer may, although would be an increment to the me ae 
e the eperiod of four months has husband's estate of which the 
expired, proceed to compel the reversioners wold be entitled ©. 
appearance of the vendors, and, to recover possession, on the other 
on their admission, register the hand she would have certain 
deed. rights as a Hindoo widow, eg., 
Such registration may be effect- that of alienating the, estates g 
ed by the registering officer volun- altogether if insufMeient to defiay, 
tarily, and without an order from. funeral expenses or her main- 
the District Court under s. 84, not- tenance, and tlie reversioner 
withstanding that an application would not be possessed of a vested 
by the parties concerned to have remainder but of a contingent w- 
it registered hns been refused one., She would also completely 9 
by the Registrar, and that the represent the estate, and limita- 
Registrar-General has deemed the tion might run against the heirs. 
first (invalid) registration to be Their Lordships saw no sufficient 
due registration. rerson to import into the docu- ii 
Semble —livery registration of ment words carrying these conse- 
"ee a deed, is not null and void by quences saa a . 168 
8 reason of a non-compliance with (5) In order to determine the ques- 2 
the provisions of ss. 19, 21 or 36 tion whether a pottrh granted 
or other similar provisions; such by n zemindar conveyed an estate 
errors or defects should be class-%~ for life only or an estate of in- 
ed under the general words heritance, HELR, that it was © 
“defect in procedure” ines. 88 necessary to arrive, as well 
el of the Act... eis oo» 75 could be done, at the real .inten- o 
(3) Hexp, reversing the decjfion of tion of the parties, to be collected 
the High Court of Caloaga that chiefly from the terms @f the i 
when n Mahomedan lady applied ° Instrument, but to a certain 
for leawe to sue her husband in extent also from the circum-  ” 
Jorma pauperis for her dower, stances exisfing at the time, and 
and the application was rejected, farther bY the eonduct of whe 
it did not constitute & demand parties since its execution -@ 176 
for prompt dower sufficient to set Their Lordships ° of the Privy 
the period of limitation running... 168 Council accept ns settled law tke 
(4) Where a document, executed by, following construction „ of the 
a Hindoo, construed in its plain Indian Courts put upon Act 
ordinary meaning, appeared tg XXIL of 1861 s. 23, being a 
be in the nature of a family consensus Of opinion established 
settlement, giving to his widow by a long conrse of decision, ‘to 
. (C) an estate for life, with a © wit that where a decree is silent ° 
power to appropriate the profits, touching interest or mesng profita ©» 
x nnd to his adopted son, what ° substquent to the institution of 
would be termed in the phfaseo- the suit, the Court executing the 
logy of English Jaw, a vested ‘decree ecannot, under the clause 
remainder on her death, HELD, in question, assess or give execu- 
thné she would have the power tion for such interest or mesne 
of making whatever useshe chose profits; but the plaintiff is still N 
of the proceeds of her estates; at liberty to assert his right to 
` and that if she bought land or such mesne profits in & separate 


personal property with them, that 
land and that property would 
be hers, and would devolve on 
her representatives. 

In the absence of any under- 
standing, expressed or implied, in 
favor ofa different construction of 
the document, their Lordships did 
not feel justified in interpreting gt 


suit. 

Where, in the course of the con- 
tinued litigation as to such subse- 
ne interest or mesne profits, 
the judgment-debtor executes an 
undertaking, not by a mere 
written agreement between the 

arties, but by an act of th 

ourt, that in considergffon of 


. (9) Where the assign 


d è 
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* his being allowed to remain in 


possession pending appeal, be 
will, if the appeal goes against 
him, account in that suit and 
before that Court, for the mesne 
profs in question, he®* cannot 
escape from the obligation, 
because when he contracted it, 
the course» and practice of the 
Courts proceeded upon a cong 
struction of the Statute which haw 
since been pronounced to be 


erroneous. e 
W here respondent, by reviving 
an appeal, substitutes himself 


for his futher as a defendant in 
the suit, he assumes not merely 
liability as heir in the ordinary 
way, but the position of defendant 
With all the rights and liabilities 
which had previously attached 
to it owe eee eee 
Where ancestral property has 
been held according to the rule 
of primogeniture, and the family 
is governed by the law of the 
Mitakshara, that law, in the event 
of a holder dying without male 
Issue, would, if the family were 
undivided, give the succession 
to the next” collateral male heir 
in preference of the widow or 
daughters of the last possessor. 

elhough a family might be un- 
divided, the separate property of 
any member would go according 
to the law of succession to 
separate g@ptnte. @Vhether the 
general status be joint or undivid- 
ed, property which is joint will 
follow @ne, and property which 
is separate will follow another, 
courte of succession ... bas 
The mother of a decensed Hindoo 
having brought a snit against his 
widow for arrears of maintenance, 
obtained a decree against the 
defendant for the amount with 
“int&rest. Accordingly whe judg- 
mént-debtor’s rights and interests 
®in her husband’s estatg were sold 
in execution, 

Herp that as the widows 
liability was personal, her pro- 
perty only was liable to be sold; 
and that the purchaser did not 
obtain the absolute estate, but 
only the widow’s interest in ie 
wluch continued only so long as 
the widow lived. On her death, 
the eggate would descend to he 
husband’s reversionary heir 
ees of a dur- 
puytnee talook, although the trans- 
fo a was not registered in the 
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putneedar’s books, deposited in 
the Collector’s Gourt, the anfbunt 
due to the zemindar as an arrear 
of rent to stay the sale of the 
utnee and protect their own 
mterest, they were HELD entitled 
to recover the amount from the 
putneedar. t 


Giving a reasonable construction 
to Act XIV of 1859 s. 14, their 
Lordships were of opinion that the 
whole time in which a plaintiff bas. 
been fruitlessly engaged in prose- 
cuting a suit bond fide and with due 
diligence for the same cause of 
action, in which he fails in conse- 
quence of a final determination 
in the suit, whether upon appeal 
or otherwise, that the Court in 
which the suit was brought had 
no jurisdiction, is to be deducted 
from the period of limitation 


PROBATE. 


\ 


407 


is asked for and disputed, the © 


very best testimony available to 
the parties should be produced 
before the Court sai s. 
See Act XII of 1875 (1) 
e See Will (2) 


Procepurg 


Process. 
è When a proper application for 


(1) La 


own the to be observed 
in a judicial enquiry into accounts 





(2) Where a defendant das filed a ` 


writtea statement and has not 
objected to the verification of the 
plaing it is the duty of the Moon- 


eli to dispose of the case on its 


merits Sid rs sce 
See Act VIII of 1859 (18) 
See Rent Suit (18) 
See Will (2) 





has been made, and a proper 
order granted, the officer of 
@ourt cannot be considered to be 
the agent of the person for whose 
benefit the of the Court 
has issued: nor is such, person 
responsible for the mistake or mis- 
conduct of the officer, unless he 
or his servanta have personally 
interfered and directed the action 
of the officer ... wis ssi 





PRonISH. 


In a suit to recover a Government 


promissory note which (plaintiff 
alleged) had been made over to 
defendant for the purpose of draw-e 


\ ing interest, but had been fraudu- 


] 


In all cases where —— of a will p»? 


86 


70 


71 


139 
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ently kept back notwithstanding BATES. ° = © 
romise (whereto plaintiff con- See Rent Suit (1) 9 o 
e sented) to return it within a Race a * 
given time, HELD that if the ve See Registration (1 
e. plaintiff's account were true, the ef seg Heeahon (1) 
i Court would have to consider RECOMMENDATION. o c 
hether from the date of the E mae ie! ona sate. i : 
rotate which Ses Id afford p lamn another to lend mon to a third 
tiff a cause of action, the sui? was aA rty, does not sie i the first o 
‘brought within the prescribed e° party liable to repay the loan 446 
period ove re wee 224 
Pronti Downe. Recurkina RIGHTS.s : ° _ 
See Privy Council Rulings (3) In a guit to recover urial fees, , 
; the right to which occurred when- 
Pustec Roan. ever a corpse was brought for 
. : burial, the period of limitation is 
Any question as to the opening ’ P a 
or closing of a belonga to HELD to be twelve years from the ea 





the Criminal and not to the Civil 


date of the first refusal of he ` " 





Court; and can only be enquired enjoyment of the right n. © 385 
into in a Civil Court as ancillary 
to the question whether or not REDEMPTION or MORTGAGE. æ 
any damage has been done to the No ee lies from an order 
plaintiff we ist ww» «414 refusing an application by a mort- 
© or for the return of excess 
gF URAĝEn, set alleged to have been 
” There is nothing illegal in a made by him in a proceedin 
-——, when it is part of the under Reg. XV of 1793 by hich 
consideration for which an agree- he redeemed his mortgage E o ae 
ment is entered into .. 90 e e i 
P ° Rerormep Lanp. 2 
eee wale E 4a neh Parties settling with Government are 
= s 7 Q 
out the sanction of the Cound and he or ae E ay 
ion ia ordered to rea- ° - ° 
2. A eatery sh ae Bi ite es cluding the 8, unless they 
; take the estateMt a reduced jum- 
made contingent on repayment ma from iha® fixed ent a origi-ẹ 
to the —— of so m ch of nal settlement, in which case they ẹ 
the purchase-money as had been are in the position of*a proprietor 
applied to the benefit of thy who has accepted a remission of e 
minor’ estate eee vo. 46 revenue in consideration of the 
aa See Act VIII of 18659 (10) loss of area of the land,—a %itua- 
See Mortgagor (1) tion which disentitles them to the 
e lands reformed i we, “91 
Purpa-NasHEgn. j 
í ; e@| REGIETERED Document. E 
¿In the case of an unmarried girl of e A “ 
some twelve years of age, without | ° A ——, the registration of which was 
e any distinguished rank or statign, compulfory, cannot be regayded 
but belonging to that class of as having effect against a prior ung 
Hindoo society the female mem- ° registered doonment the refistra- 
bers of which never go out in tion of whioh was optional 121 
ublice HELD that she is entitled 
B the privilege of Act VIII of le . . 
1859 s. 21, even though it was lu a suit for possession where 
4 essential to have her testimony plaintiff'a case was that a 'kut- 
ə ina case recorded by the Judge oaran (usufructuary mortgage- 
e » himself and that her testimony deed) had been granted to 
should be taken out of Court . seagate era nae promised 
: ; n e mone 
under suitable precautions oe 375 ° elas; TREIE e a a id ; 
Porsi. pottah and give back the land, 
See Regulation VIII of 1819 (1) and where plaintiff produced a 
.° (2) receipt in proof that such repay- e 
° See Sale (1) (2) f ment had been effected; œ 
f ° jl : 








See Sale (1) (2) 
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m BragrraToN.—( Continued. ) = P&rixquisement or Tenure, * k 
o Hep that the receipt Wing an (1) The mere use of the words ‘“araycs 
bg instrument acknowledging receipt fafa sa” in’ conversation by 
Pe of the consideration on account the tenant, when called upon by 
of extinction of interest in land the zemindar to pay increased rent, 
comes within the terms of Act do not constitute n relinquishment , & 
-_ 7? Vv of 1871 s. 17°. 3, and where there was no acceptance of 
is not admissible as evidence the same and not even a verbal 
without registration. But oral notice to quit, or to justify ethe 
. °” evidence 1s receivablein proof of zemindar in letting the tenure to 
the receipt of the money @.. 328 another a tee oe 118 
See Contract (3) (2) When aryot, without giving any 
\ See Lixecution Sale (11) notice, goes away from tbe land 
s o see Privy Coufterl Rulings (2) he has occupied, aud neither cul- 
» . Rytusrrarion Act XX or 1866. tivates it nor pays rent, the land- 
j lord is justified in assuming that 
No appeal hes from an order he has relinquished it; and the 
passed in execution upon a decree ryot has no right to ask to be re- \ 
= under the —— ose 229 instated in possession, on the 
KeayLaw sult. ground that he has never formally 
yr See Act XXVII of 1860 (2) relinquished the land ... 344 
e REGULATION VIII or 1798. REMAND. 
Section 51. See Rent Suit (4) (1) Where there is a sufficient reason 
Rzaauiation XIX or 1793. for ater not ns ares 
3 R tion (1 raised in the Lower Courts, thgge 
Ms a a a a case should be remanded with a 
Reeauiation VILL or 1819. view to its being determined = 72 
(1) In a suit to set aside the sale of (2) Where the Lower Appellate 
, a putnee for arrears of rent under Court being of opinion that the 
g o on t#e ground that proper Moonsiff had, on the original trial, 
notices were not sent, served and eomitted to try certain issues, 
j published under s. 8, cl. 2, the and determine certain question® 
° ebjection in order to succeed fact essential to the right 
must be one of substance and not termination of the suit upon 
- merely of form. The requie- the merits, reversed the decision 
ments of the Regulation as to the of the Moonsiff, the High Court , 
earcice the gstahar and the in special appeal treated the order 
signing of the receipt by sub- of the Lower Appellate Court as 
© stantial persons, may be held to onf sending the case back under 
e have been substantially performed Act VIII of 1859, s. 364 for the 
where the persons signing are such trial of issues indicated in its 
as®re usually expected to attest udgment aint = 187, 
such a document, persons who are (3) Where the oral evidence taken è 
treated with consideration, 8g., m falls short of the requirements 
e Ameens, Mooktars, Chowkidars }29 of the Evidence Act s. 63, only 
. (2) Where there is no tender before because the witnesses were not 
a . sale of the amount of rent due, | properly questioned, the High , 
© 2%ale under —— cangot be set " Court in special appenl holds it 
dide merely because some charges to be unjust to let the plaintiff 
© were included which might not suffer on account of the -ineffi- 
strictly be recoverable under the ° ciency of hia legal adviser, and 
Regulation, where the zemindar in so — —s the case for retrial ... 282 
his petition clearly distinguished (4) Where it appeara èn special 
* the nmount due for rent from appeal that the Lower Appellate 
such charges ... ses ian: 2129 Court has not considered the 
(3) In a suit under s. 14 to set weight of certain Abner | 
aside the sale of an under-tenyre, the High Court 8 the cas 
it is no “sufficient plea,” or sub- for a retrial on the merits s.e 293 
stantial cause of complaint, that (5) When a case ig ed to the Lower 
ë the geceipt of the notice refepred Appellate Court for decision of a 
to in s. 8 was obtained, or that question, that Court has no 
. the notification bad been publish- aba a beyond the pa 
e ` be à a an a 453 alreiay adadad nte between 
J " the parties oae oas 360 





(6) Where a case is sent back for 


P 


(8) A mistake made by a 


(7) Where it is found, in 


*e 
p 


` affected the 


trial on its merits, the order of 
—— shuts out objections regard- 
ing limitation or res adjudicaia 
special 
appeal, that the main ground on 
which the Lower Appellate Court 
guspected the evidence for the 
plaintiff and gave credence te the 
evidence for the defendant had no 
existence, the High Court orders 
a reconsideration of the evidence 


Lower 

Court in admitting or rejecting 

documents es evidence is not 

sufficient to warrant a case being 

sent back for a new trial, unless 

the mistake has really or materially 
decision upon the 

merits ie cr si 

See Act VITI of 1859 (3) 

See Finding (1) 

See Misjowunder (1) 

See Rent Suit (5) 

See Special Appeal (4) (8) 


Rent or Larp In A Town. 


N 


In cases not goverued by Act VIII 


(B.C.) of 1869, a landlord, by 
merely giving his tenant notime, 
cannot bind him to pay a parti- 
cular rent; but he can puff an 
end to the tenancy on its f@mer 
terms, and if the tenant continne 
to hold he does so without any 


rent having been fixed. And a 


suit by the landlord to recover 
his dues in such a case would not 


- be a suit for rent but for reason 
able compensation for the use md 


occupation of the land: and the’ 
Court would have no power to 
fix the rent for the future ane 


Rent Sur. 
(1) In a suit for arrears of rent, where 


the account books put in by the 


e plaintiff to establish the rates 


b 


claimed by him are held by the 
Courts below to be unreliable, the 
Lower Appellate Court is justified 
in acceþting (according to its own 


knowledge) rates which were ad- ’ 


mitted and had been awarded in 
other unges a 


(2) Where a suit for an arrear of rent 


at an enhanced rate is not decreed, 


, the Court cannot give a decree for 


rent at the old rate 


(3) In a suit tor rent where the quan- 


tity of land for which rent is 


q claimed is in dispute, and the land- 
° _ lord produces a khasra or appraise- 


. INDEX: (CIVIL RULINGS). 


a bd g 
Remanp.—( Cgtinned. ) ` 


@ Rest Suit.—( Continued.) 


333 


343 


392 


$12 


4 


35 


(5) Where a 


(7) Where a 


(9) Where n 


e 
ment of the land# it is sufficient 


if the defendant (a dannabundi 
tenant) had notice when the khasra 
was about to be made 


(4) In a suit for arrears of rent at an 


enhanee@l rate against tenarfts who 
held a kaimee jote jumma, HELD 
that the fact that’ they did not 
personally cultivate nnd, but held 
ə jumma with ryots under them, 


e can never place them in the posi- 


tion of dependent talookdars ; and 
even if if eould, Regulation VII 
of 1793 8. 51 could mot apply to 
them, unless they could show that 
their tenure existed, and was capa- 
ble of being registered at the date 
of the decennial settlement 

was remanded, by 
the Lower Appellate Court for 
the trial of certain issues, the first 
Court was HRLD to have done 
wrong in admitting certain parties 
to intervene, and thatas the names 
of the intervenors had not been 
a in the zemindar’s sbe- 
rishtah, they had no right to ques- 
tion in this suit the decree passed 
against the registered tenants 





(6) In a suit for rent of land, where 


.the principal subjec€ of the entire 
occupation is bastoo land, the re- 
sidue (if any) of the holding being 
merely: subordinate, the Sneall 
Cause Court has jurisdiction ; but 
when the principal subject is agri- 
cultural land, tl building or build- 


ings being me accessories there-e 


to, the Small Cause Court will not 
have jurisdiction °,, 





the ground that there is no proof 
of the relationship of landlof and 
tenant existing between the parties, 


no appeal lies from the order of 


dismissal wks 


(8) A suit for rent by a co-sharer against 


a lessee holding under a Jeage 
which #inds him to pay a single 
sum to all the proprietors, is n 
maintainakle without the @other 
co-sharers being made parties 
having been dis- 
missed upon defendant denying 
that he was a tenant of the plain- 
tiff, the latter sues the former for 
khas possession: HELD that, after 
ehis former denial, defendant can- 
not now claim a settlement and 
refuse the khas possession sought 





(10) $n a suit for a balance of sent on 


. the allegation that defendant cul- 
tivated a portion of plaintifi’s 
jagheer og Lhowlee tenants, where 
defendants denied that they gftre 


is disnfissed on e 


IXXIX 


152 


"213° 


267 


° Pagg. 


eRent Surr.—( Continued. ) 
such tenant@and pleaded » moku- . 


(11) 


ruree pottah ... ose ee 
In a suit for arrears of rent of land 
adjacent to a river where defend- 
ant claims deduction on account 
of Giluvion, and it isefeund that 
the agreement under which he 
holds requires measurement to be 
made onee in three years, no ac- 
count being taken of accretion or 
decretion occurring within that 
pana if the tenant has waived 

is right of measusement and has 
Held ovar, it is presumed that he 
elects to continue to bold at the 
same jumma as before, and his 
claim to deduction cannot be al- 
lowed ; 


era 


(12) In a suit for arrears of Tent where 


defendant admits that certain sums 
are due, he is bound to prove pay- 
ment 


(13) If a question ‘of title legitimately 


(14) 


and District Judge. 


arises between the parties to a 
the Court is not compel- 
led to dismiss the suit; but is 
bound to determine the question 
for the purposes of the snit =... 
A suit was instituted under Act 
X of 1859, and after Act VIII 
(B. C.) of 1869 came into opera- 
tion, it was remanded by the High 
Court and tried by the Moonsiff 
Herd that 
under Act VIII (B. C.) of 1869 
8. 108, all proceedings should have 
been continue@ under the older 
Act, andghe refand should have 
been to the Collector, and that 
the procéedings before the Moon- 
siff afd Judge were nullities 
Where a suit under Act VIIT 
(IPC.) of 1869 for arrears of rent 
came up in special appeal, the 
High Court with the consent of 
the plaintiff (respondent) made a 
decree for costs only in all the 
urts against the intervenor (ap- 
ellant), directing allethe issues 
tween them a the judgments 
ofehe Lower Courtathereupon to 
be struck out 





(16) In a suit by a moostajir for rent of 


Jand held by him under a pottah 
from the zemindar, when the zem- 
indar’s right was admitted and the 
defence simply was that, for more 
than 25 years, defendant, and these 
under whom he claimed, had occu- 
pied the land without paying rent; 
Hep that the question of ligni-” 
tation cannot properly arise, as no 
adverse possession is alleged 


(17) Where in a suit for a year’s rent, 


“be tenant claims abatement, and 


l A 


284 


326 


34) 


360 


353 


e 
357 


386 





(2) 


e 
Rent Surr.—( Continued.) | 9 


(19) A: suit for rent on th 


ê plaintifs right to a 


a judgment is obtained determin- 
ing the amount to be ab&ted on 
materials applicable to one year as 
well as to another, HELD that tHe 

uestion of abatement of rent is 

etermined between the 
not only for the one year of which 
the rent was in suit, but fy all 
fature years ... 


(18) In a suit for rent in which an inter- 


venor appears and the Moonsiff 
raises the question, who had up to 
that time been in the actual and 
bond fide receipt and enjoyment of 
rent,—the J nd gota wrong in appeal 
in raising the question of title, and 
thus proceeding on a basis other 
than that on which, whether right 
or wrong, the parties had chosen 
to litigate the matter. 

Quere.—Is the Moonsift's pro- 
cedure in this case the right one, 
now that Act X of 1859 s. 77 has 
been repealed, and not re-enacted 
in the new law ? 


decree fora kabooleut cannot suc- 
ceed unless itis proved that de- 
fendants were called on to give a 
kabooleut and refused to do go ... 


(20) Ina suit for arrears of rent where 
*the question is whether the defend- 


ee rents oras bhowlee tenants, 

L» that the decision is a find- 
ing of fact ... sii 

See Act X of T859 (2) 

See Intervenor (1) (2) (3) (4) 
e See Limitahon (9) 

See Onus Probandi (1) 

See Special Appeal (14) (15) 

See Title (2) (8) 


ve are holding on payment o 
gd 


Res JUDICATA. 
(1) Where a suit for a share of ances- 


tral property is decreed, but the 
decree is modified in pl en as 
regards certain immoveabl 

far as to be made declaratory of 
specife 
share without any specifie de- 
claration of value, and plaintiff 
subsequently brings second 
guit for the value of the move- 
ables: HELD that this suit is not 
barred by Act VIII of 1859 s. 2 
Case.—K died, leaving a widow 
M os his heir. M also died,” 


leaving a will in favor of B, who ° 


accordingly applied for letters of 
administration with the will an- 
nexed. This application was 
refused by the District Judge, 
who granted: a certificate under 
Act XXVI of 1860 to one GQ? 


arties ° 


e basis of 8°° 


Page. 


| 


403 


421 


447 


469 


es Bo ° 


23 
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l 


(3) The only possible 


‘Upon this, B'sought his remedy 
ina suit before the Subordinate 
Judge, who held that the pro- 
perty being that of the husband, 
the widow's will passed nothing 
to plaintiff, and that, although 


the evidence in favor of Q was. 


euofibtful, yet the Court could not 
say that he was not her eheir. 
G now sues B for the rents of 
the property accruing since the 
-widow’s death, contending that 


. the decision of the Subprdinnate 


Judge operates as a bar to the 
uestioning of his title. Herp 
that the principle of does 
not apply ... 





ound on 
which a matter which has once 
been litigated ont may be re- 
opened is that the first suit was 
entirely mismanaged and had in 
fact been brought in collusion 


(4) Where notwithstanding that plain- 


tiff has recovered damages on 
account of an obstruction where- 
by water was kept out of his 
fishery, and he precluded from 
receiving profits, defendant thinks 
fit to maintain the obstruction ; 
Herp that there is nothing to 
prevent plaintiff from es 
further damages by a fresh syit ... 
See Remand (6) J 


REsuMPTION, 


(1) In a suit for 


of lakhiraj] land 
in which defendants (inter alia) 
pleaded limitation, allegigg that 
they have been in possession more 
than twelve yenrs without acknow- 
ledging plaintiff as landlord, and 
both the Lower Courts decree the 
claim, holding that plaintiff's cause 
of action arose on the date of a 
decree obtained by him 
against the third party. 

Herp, that the decision is erro- 
neous in law, as the ——~ decree 
does not give plaintiff a cause of 
action against the present defend- 
ants: and itis for him to show 
that his claim is not barred 








(2) In a suit by u zemindar to resume 


land held as lakhirnj, if the lakhi- 
rajdar cluims under a grant of 
dnte prior to the 1st of December 
1790, the onus is on him to prove 
it. If the lakhirajdar claims un- 
der a grant subsequent to that 
date, the zemindur is not entitled 
to a decree until he has shown that 
the land claimed is part of his ze- 
mindaree and at one time was mal 
land. And in the latter case, the 


11} 


217 


471 


389 


‘Jakgirajdar is note put to proof of 
his title until the zemindar has es- 
tablished the fact of the land 
having once, at some time subse- 
quent to Ist December 1790, been 
rent-paying land E. 


REVERSIONER. : 
(1) In a distinct case eof waste and 


(2) A 


Review. 


fraud by a widow, ——s can 
maintain n suit to have the estate 
protected even if they are not the 
nearest —e—s, if the nenrer 
is implicated in the glleged “fraud 
or waste ose “ eee 
cannot, during the widow's 
lifetime, get a declaration that he, 
as next reversionary heir, ia 
entitled to succeed to the pro: 
perty on her death sa siis 
See Ancestral Property (2) 








86. ` 


447 


86 


See Privy Council Rulings (4) (8) 


See Tenure (1) 
See Waste (1) 


(1) A —— cannot be given merely 


for the purpose of allowing the 
parties to reargue the case upon 
the evidence, upon the chance of 


eventually throwing doubt upon æ 


the decision already passed 


(2) Whether certain documents which 


(4) Where a 


(5) T'he production of an authority, to 


have already been admitted as 
evidence were so admissible or 
not, is not a point which can be 


“urged in review Ses 
(3) An order graating 


i. ——, where 
there are no grounds upon whiclf 
a —— can be le 
is open to question ein special, 
appeal Sai avs ses 
is grantedeon an 
application made out of time and 
without any reason being shown 
for the’ delay, the granting of the 
and all the proceedings 
taken subsequently are without 
jurisdigtion . ... io eS 








which the attention of thegJudge 
was not Called at the first trial, is 
not sufficient ground for demand- 
ing asecond trial. If the Judge 
has decided improperly upon a 
point of law, that is a matter for 
appeal, not for sid 





(6) A Judge has no right by law to 


a 





allow a of his predecessor's 
judgment eee because he ar- 
rives at a different conclusion 
upon the state of facts 


(7) One Subordinate Judge is not au- 


l 
e° 


thorized to admit a —— ofa 


y granted, ® 


186 


186 


186 


382 


judgment delivered by anether ° 
6 


. 
oO 
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REVizw.—( Continued. ) Ryutr oy Occuration.—( Contiqued. ) 
sen * SubordinateeJudge, merdy be- ° used for his habitation as for that 
™% cause he thinks that judgment not portion which is cultivated è ... 
zæ pmen the facts of the case 4ll See Ejeciment (1) 
e (8) Where a Judge, who had ordered S 
a certificate of guardianship to be : : 
. gromted under Act Khe of 1868, SALARY DUB. 
» ~ grants a of his order on one A jndgment-debtor’s sala which 
point, he has no power to reopen has become due is a debtewjin 
-° another question already decided tke meaning of Act Vill of 1859 
finally, and on which no appliga- s. 236, which indicates the remedy 
tion for —— was made 427 open to the judement-creditor. 
(9) Where an appeal is rejected, the S. 237 has no bearing ov such n 
b proper persons forethe appellant case, Sd. oe os 
\ tf? consult, as to whether there are ee ` 
i grounds for a ——, are the plead- y 
ers who appeared originally in the ' (1) Where a zemindar puts up a 
appeal 430 -  putnee_ for , under Regula- 
a. See Act XXVIL of 1860 (7) tion VIII of 1819, knowing, 
5 that the rent due to him has 
Rigut ofeAction. been paid into Court by the put- 
(1) Where the de Jacto owner of a needar, the is invalid, even 
Britti Mehal complains that defen- if the notice served on the zemin- 
* dants, os ownera of adjacent dar was illegally served 
estates, have without right dis- (2) As regards t the date fixed for 
essed her of lands. appertain- of a putnee for arrears of rent 
í ing to her mehal and of which and the era to be followed, thae® 
= she was in possession, HELD that intention of Regulation VIIP 
plaintiff has shown sufficient title of 1819 was to lay down 
for the purpose of ao ain a uniform practice in each loca- 
. the suit io 99 lity. Uniformity being the es- 
= «(2) A single €&actional co- abir i8 sential requirement, a practice 
g . not at liberty to sue to displace established for a course of years, 
a tenant who has been put into and in itself reasonable and con-® 
e possession by the joint action of h ape is not liable to objection 
al) the co-sharers ove mere point of form 
° See Excess Reni (1) * (3) Where property is sold nominally 
See Full Agnch Rulings (1) by benamdars, but® in reality by 
See Zur-i-Pesgi Mortgage (1) , the real owner, and the considera- 
F tioņ is the debts due from him to 
Riomt or Ennanqpuerr. the vendee, HELD that the is 
a Ste House Rent (1) perfectly legal as against the real 
owner, and therefore as against 
Riaut or Ogourancr. creditors seeking to execute their 
à (1) Ryots having a for agricul- decree against him after such 
tural purposes may by custom (4) Where a takes place in exe- 
ə have the right to transfer it to cution of a decree obtained in a 
any person to hold for the same rent suit, however fraudulent the 
ae Pe de ose; but that does not neces- p ” conduct of the plaintiff may have 
® satily imply that the fransferree been, the validity of the will 
` many convert the land into a enot be affected by the badness of 
o dwyglling-house and appurtenances 220 the decree if the purchaser is not 
(2) Ine suit by a zemindhr for eject- ° implicated in the fraud 
ment where the ryot pleads conti- See Privy Council Rulings 19) 
nuous occupancy for twelve years, See Regulation VI£I of 1819 (1) 
and it is found that the ryot was (2) 
evicted during that period but got l i 
back into possession; if the evic- SATISFACTION AFTER ATTACHMENT. ' “ 
tion were wrongful, it would npt If n judgment-debtor, after receiv-« 
be such an interruption of posses- ing notice that the right, title and 
, sion as would sateen the ryot interest of the decree- holders in 
Š from acquiring n .© 324 the.decree has been attached, pays 
. (3) The acquired by a cultivitor the decree-holders that money 


, under Act 


of 1869 or Act VITI 

(B. C.) ef 1869, is as applicable to 

éhat portion ofthe land which is 
® : 


4 
*e 


due under the decree, the pay- 


‘ment is not a valid payment, and 
‘the Court whose duty it is 


ae e. 
` INDEX (CIVIL RpLING8S): 6 ` 





P 


e Page. 
SATISFACTION Geran ATTAOHMENT.— ( Contd. 


execute the decree is competent 
to enter into that question, and 
to determine whether the alleged 
satisfaction is binding ‘upon the 
auction-purchaser of the attached 
right, title and interest above- 
guentioned ... T . 


SEPARATE JUDGMENT. r 
Where two suits for rent, brought 


by the same party against different 
defendants, are dismissed on the 
ground that the Judge entirely 
disbelieves the evidence, HELD 
that it is unnecessary to record a 
in each case sid 





Previr- TeNoRR. 
Where a tenant has an hereditary 


Set-oFr. 


*e 
° 


interest in property, aying a 
small quit-rent for it, a holding 
it subject only to the duty to the 
zemindar of furnishing a few men 
in aid of the regular Police, the 
interest is a beneficial one which 
can be attached and sold i the 
tenant's creditors ove 


t 


See Cross Decree (1): 


SETTLEMENT OF Accounts. 
@V here a —— is made between a com- 


Sra res. 
Where a party takes - 


ipal, 
to 


mission agent and his pri 
and a sum found and admigfe 


© be due by one to the other, the 


date on which this is done may be 
regarded as that of a new con- 
tract to pay within the meaning 
of Act xiv of 1859 s.*1 cl, 9 
from which limitation can be 
counted 





in a trading 
company, agreeing to forfeit his 
1f he does not pay calls 
upon them at certain stated Í inter- 
vals, the penalty of forfeiture 
should be enforced against him if- 
the calls are not paid accordin$ to 
agreement. The damages should 
not be measured by the amount of 


the call 





Saixues ‘Tavookpari Ricar. 
(1) Where a shikmee talookdar ac- 


r 
` 


cepted from Government a pottah 


, . which admitted him to be a person 
- having a right to a settlement and , 


gave him, as a separate and dis- 
tinct allowance under the head of 
expenses, the allowance which had, 
under the previous settlement, 
been made to him under the head 


. Of mulikuna: .. oY al 


| f 


245 


376 


309 


440 


358 
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e 'Parooxparr Riaut.—( Continued )e 


‘Rep that, if he had notice, and 
accepted the payment because he 
knéw that his right as malik of 
the shikmee talook was no longer 
recognized, then the came 
to aueend at that time... ° 





Sm acu Caussa Court, 
(1) A claim for money @n a bond as 


(2) Where a 


(3) A suit for money 
; e 


‘really due or not 


specified in Act XI of 1865 s. 6 
does not include a case for a de- 
claration that the bond has been 
satisfied find is inoperative. A 


247 


suit of that description, if nain- A 


tainable, must be brought in the 
lar Court 





Judge, after grant- 
inga new trial, refers the matter 
to arbitration and the pete Nase 
fail to make any awar 

fresh judgment should be aie 
by the Judge ` su 
due on a con- 
tract within meaning of Act 
XI of 1865 s. 6 is none the less 
cognizable by a , because it 
may be necessary to go into the 
accounts of both parties to see 
whether the amount claimed is 





See Maintenance (2) T 
See Rent Suit (6) 
See Res Judicata (2) 


“ ONTAN.” 


The 


term ‘——-§ bears the wider 

and more @enera} meaning of 
issue, and is not confined to malg 
progeny ni OE eee 


SPECIAL APPEAL, 
(1) Where the first Court and the Low- 


er Appellate Court differ as to the 
credibility of witnesses, the High 
Court has no power to interfere 
in the matter in —— 


The Hjgh Court cannot ineerfera 


in with an inference yhich 





- the Lower Appellate Court drags 


from facts against the credibility 
of witnesses, whether the reason 
given is right or wrong 


(3) Where an Appellate Court i ignores 


® tive dicta of law, points 


the great body of evidence on the 
record and places reliance on 
what can be shown either to be 
no evidence at all, or which points 
almost exclusively the other way, 
nnd where it lays down, as posi- 
ich are 


190 


469 


478- 


. © 268 


13 


61 


not law, the High Court is justifi- ` 


edin considering such proceed- 


. ings as errors of ‘law... i: cits 


e119 


© 


aliy i `, ò 


(#) Where, in a rent suit, the Lower 
Appellate Court said that%s cer- 
tain kabooleut had not been filed, 
and from that fact drew an infer- 
ence unfavorable to plaintiff, and 
it wgs found in that the ka- 

` booleut was on the record, the 
High Court remands the case to 
the Lower Appellate Court for re- 
consideration with the document 
in question ... T iTe 

(5) The High Court on —— sets aside 

the judgment of a Lower Appel- 
7 late Court, which is founded on 

e many errérs of fact, and sends 
back the case for a fresh decision 

(6) Tt being found in that the 

Lower Appellate Court has great- 
ly underrated the importance of a 
piece of evidence, to wit, a chitta 
of the revenue survey, the case 
is sent back to that Court that it 
: may reconsider the evidence 
(7) For the Lower Appellate Court 
to discredit witnesses merely 

for general reasons not affect- 

ing the piel credit of any 
individual deponent, is to commit 

nn error of law, which can be the 
subject of a eee ere 

$8) Where the High Court considers 
an imputation based by the Lower 
Court on an assumption not de- 
posed to or suggested by the evi- 
dènce to be unjustifiable, it sends 

the case back to the Lower ‘Ap- 
pellate Court fq full considera- 
tion of all the evidgnce and a pro- 

è per judgmé&nt see oe 
@) Where certgin decrees are used as 
evidence by the first Court with- 
out objection being raised either 
therg or in the Lower Appellate 

Court, objection is not allowed to 

be taken in és iG 

The question of -limitation is 

not allowed to be raised in —— 

where it has not been raised 
*elew nae st 
(11) Itds a ground for > if the 
a. poe mo Court disregards one 
side of a case, and turħs its atten- 

tion exclusively to the ‘evidence 

on the other; but itis no error 

of law merely to pronounce no 
objection upon the evidence on 

the former side aus). lg * als 
(12) A new question of fact cannot bg 
allowed to be raised in the —— 

. Stage, with a view to form a basis 
for a presumption which it is de- 
sired $o plea ; sea 


(13) Where the Lower “Appellate 

i Court finds as a fact that the 

e <Agneen’s reportis untrustworthy 
a 
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(14) Where a rent suit is for nmw 
(15) In a suit for rent where both 


(16) A plaintif cannot be allowed in 


Page. 


and his map wrong, the finding 
cannot be interfered with bg the 


High Court in - 342 





amount under Rs. 100, and no 
question to vary the rate is deter- , 
mined, nor any question of title 
as between parties having, qpn- 
flicting claims thereto, there eis 
no 


469 





the Lower Courts find on the 
question who had been in enjoy- 
ment of rent and on that ques- 
tion alone, and the claim is under 
Rs. 100, it was HELD that no 
lies 








— to raise an entirely new issue 
on the ground that the Court 
below has not tried the real point 
in the case... ses ssa 

See Act VIII af 1859 (12) 
See Act XXLIT of 1861 (1) 
See Damages (2) 

See Finding (2) e’ 
See Jurisdiction (5) i ° 
See Objections (2) 

See Remand (1) (4) (7) 

See Review (3) 


480 


SprorFric PERFORMANCE, - 


‘CSRENI Kehr” 


°The true meaning of the words “ 


STAMP. 


In a running account, 


¢ 


See Betrothal (1) m 
See Contract (4) 


Ww 





in a sunnud, as gathered from” » 
the context, was held to be “in 
succession” in the sense of succes- 
sion frat of the ‘mother, and then 
of the children born of her womb 


a balance 
brought forward from the close of œ 
a previous year is not to be con- 
sidered a new balance requiring a 
fi esh ; Act XVIII of 1869 
Sch. If Art. 5 providing for one 
only to be affixed in such 
case ois sas oe 0 439 
See Act XIV of 1859 (1) 
See Deputy Registrar's Functions 
1) 


sis Evidence (3) œ 








STANDARD Pour oF- MEASUREMENT, 


(1) The 





alluded to in s. 41 must 

mean a standard officially known, , 
i.e., known to the Collector 
Where a question as to the 
in use in a Pergunnah is properly 
raised and determined,.between 
parties by the Revenue Court in 
& proceeding under Act VI (B.C.) 


184 





. of 1862 8. 9, the determination ig, 


final ove ay 424 


z 6 
STRIKING OFFgroR DRFEAULT. 


Page. 


6 
The striking Bf of a suit on the day of 


@ 


hgaring, because neither plaintiff 


nor defendant is pree does not ` 
r 


bar the plaintiff from suing again 


BUIT AGAINST GOVERNMENT. . 


P 


4 


l 


e Where plaintiff alleges that he became 


the highest bidder at an auction 
ted by the Government officer to 
sell certain excise licenseg and 
did all that was necessary to com- 
plete his title; but that on de- 


mand he failed to obtain the li- 


censes, that he also paid duties 
on excisable articles, but could 
not obtain from’ the Government 


officers the necessary papers ‘to’ " 
enable him to obtain the articles, - 


and sues the Government of In- 
diu for compensation for damages 
sustained through the wrongful 
acts and default of excise officials 


Surr BY DAvuGHTER. 


= 


Surety. 
Wh 


daughter without issue is not 
entitled, during the lifetime of the 
widow, to sue for the recovery of 
a debt due to the estate of her 
deceased futher, nor is she entitled 
to a declaratory decree e 
ere a Court during the pen- 
dency of an enquiry under gAct 
XXIII of 1861 s. 8 allows the 
defendant to be at large upon 
security for his appearanc@fwhen 
called upon, if when the Cénrt 
has concluded the enquiry it is 
found. that the defendant has 
appeared, the liability of th 

is at an end GLE y 


I 





een 
t 


TENANCY. 


In 


a suit for possession, where de- 
fendant admits and there 
is no finding to the contrary, 
the Court cannot regard his pos- 
session as adverse, and apply the 
law of limitation, even if plaintiff 
has not had khas possession for 
twelve years ... © sce 





See Rent of Land in a Town (1 


Tenants-atT~ WILL, 
—— who, have been duly served 


with a notice to quit, may be 
successfally sued for ejectment .., 


TENURB. 


l W here a < 


s s 





granted by n widow 
is recognized, after her death, 
by the reversionary heir who 
receives rent from the holder of 
the tenure, such receipt amounts 
to a ratification of the tenure, and 
a suit to set it aside, on the ground 
of the widow’s incompetency to 
grant it, cannot A g 


Y 


114 


309 


226 


292 


@ 
113 


) 


461 


Turd PARTY. 


(1) 


. 9 Puge 
TESTIMONY” 


e ee Probate (1) 


A Civil Court is not competent to 
adjudicate upon the title of a 
who is not before, it, and 
who cannot possibly be prejudiced 
by the decision in, the suit set 





(2) In aà suit to recover possession 


e 
. 


where defendants “allege that a 
portion of the land sued for is 
held by third parties not before 
the Court, HELD that the Court 


has`no fight to insist on these ° 
third parties being “idded as de- e 


fendants against the plaintiff's will 
when she wishes to abandon, as 
against the original defendants, 
her claim to the property in which 
alone the third parties are inter- 
ested eas coe ‘ees 


TiccaDARERB RIGET. 


TITLE. 


(1) 


t 


(2) 


(3) If a plaintiff's 


- 


.., has realized the rents of previouse 


(4) 


TRANSFER, 
' In a snitdy a wife to recovct 


See Money Decree (1) 





Questions of may require to 
be incidentally pronounced upon 
in a rent suit; but the enquiry 
must be restricted to the purposes 
of the suit, and the result cannot 


affect or bar any sybsequent deci- e 


sion as to such —— in a regular 
guit... si tee ae 
A tenant is not prevented from 
questioning the —— of the alleged 
nasignee of his admitted landlord 
to the rent 
claimed is digfroved, his suit must 
fail, even if he is in Possession and 





ears sa a ane avs 
A purchaser's — — to the propert? 
purchased is not nffected by the 
mere fact of his being kept out of 
posséssion in consequence of the 
wrongful act of his vendors ~u 


See Act XX VII of 1860 (5) 


rty alleged to have passed to 
pi from her husband upder®a 
kobalah fhe execution of which is 
undoubted, where the question is 
whether the transfer represented a 
real or simply & paper transaction, 
it is not for the Court to presume 


` but for the plaintiff to prove that 
‘e there was substantial consideration 477 


1 See Rightof Occupancy (1) 


TRANSFERABLE TENURE. 


, Trees, &c. ; 
—— and growing crops are ¢ not 
, moveable property ' 


x 


See Ejeciment (1) 


tee ` 


fo.” 


19 


100 


101 


248 
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TULURANA. 
æ A party who is ĉ“ordered to fut in 
i —— for witnesses, is in time 
- if he puts the money in on the 

day following the day of the order 


4 U. e. 
~ UNDERTAKING. 


W purchased an estate from a 
Hindoo wiĝđow. On her death the 
reversioners brought a suit to se 
aside the sale and recover posses- 

. sion. 
s Wpon this W entêred into an 

e ekrar or —*— in which he agreed, 
on consideration of their desist- 
ing from the suit, that he would 
remain in possession as long as 
he pleased, and when he had 
oecasion to sell the property would 

c * f, give them the. re cal Several 
years after W entered into nego- 
e ' tintions with third parties for the 
sale of the concern to which the 
roperty was annexed, but not 

'. being able to come to terms with + 
” them, he broke off the negotiation ; 
and the property was subsequently 
leased to others. Upon this the 
reversioners sued to have the 

Š pare cogveyed to them: 

ELD, that W's promise not to 
alienate the property, coupled with 

the promise that he would per- ° 

s8nally retain possession, ainonnts 
°° to an undertaking which was 





violated by what, had taken place. ' 


Plaintiffs are thetgfore entitled to 
è the convefance sought for upon 
@ payment of the price ... vee 


Unprt-Tenants. 


eSee Declaratory Decree (4) 
User. 


A suit in which plaintff claimed 

è to have a drain closed, on the 

oround that it passed through his 

ad e „land, having been dismissed be- 

cause, first, the delay ine bringing 

‘ it mounted to consent; secondly, 

® beawuse it was barred by limita- 

tion with reference to Act XIV of 

1859 s. 1 cl. 16; and thirdly, 

because the existence of the drain 

as a covered drain would entail no 
injury to plaintiff: 

Herrn that the Courts of this 

‘-- country have no power to refuge 

~- relief on the ground of mere delay, 

where the plaintiff establishes a 


° rightenot affected by limitation 4. ° 


Sea‘ Act IX of 1871 (10) 


Urseine Brornens. ; 
> .. Oa See Full Bench. Rulings (4) 


e Page. 


122 


214 


97 


VALUATION. 
A Lower Appellate Court was hedd to 


have done wrong in reversing & 
decree of the first Court, on thé 
ground that the suit had not been 
correctly valued, where the error. 
in did not affect the juris- 
diction of the Court which tfied 
the case na a nti 
See Mourusst Tenure (1) 





VRRIFICATION. 


See Plaint (1) 
See Procedure (2) 


W. 


WAIVER., 


| 


. t 


unsecured oreditor (J) obtained a 
decree against N, and attached 
certain property which had been 
pledged to P, who also obtained a 
decree and attached it in execu- 


° Page. 


k 


225 


tion. The property was put up .. 


for sale at the instance of J, whose 
debt was paid ont of the pro- 
ceeds; the balance remaining in 


Court at the credit of nee: ee’ 
put® 


ment-debtor. Upon this 
in an application, stating that she 
did not wish the property to be 
sold in accordance with her pre- 


vious application, and asked that’ 


ler debt might be satisfied out of 
the money in Court: 

yeup, with reference to the 
ruħng in 14 W. R., p. 200, that 
as it was competent to the decree- 
holder to waive her rē&zht as mort-` 
gagee or pledgee, nnd to“ come in 
under Act VIIL of 18659 s. 271 
(which' did not apply in the pre- 


esent case), it, was equally com- 


petent to her to come in under 


_ ‘8. 287, ie., instead of proceeding 


STE. 


against the property pledged to 
proceed against other property of 
the judgment-debtor ... ote 
See Benami (1) 
See Pre-emption (1) 


If raversioners can make out a distincte 


care of —— by the widow and 
of positive fraud by her on her 
husband’s estate and on them- 
selves, they may bring ‘a suit to 
have the estate protected, and to 
have the widow removed from the 
management .., 


Wasty LANDS. 
Lands which have never been occupied 


for cultivation, and which are of 
such a nature and description as 
that no one can be snid to be in 

session, may be presumed 
rightfully to belong to the parties 
with whom the title rests gai 


"419 


WroxoruL Possrssion, 














See Special Appeal (7) 


See Act IX of 1871 (8) 
See Title (4) 


Z. 


ZBEMINDARI RIGETS. 


“Wh 


ere a proposal of a nugdee settle- 
ment is refused by a tenant who 
has heretofore paid the rent in 
kind, but whose tenancy has ex- 

ired, the zemindar is quite at 
liberty to let the land to another 
person 


See Declaratory Decree (1) 
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(3) In a suit to recover money lent 


upon a zur-i-peshgee legge, end 
for the Sale of the property leased, 
of which plaintiff has been for- 
cibly dispossessed : 

Hup that, as by the terms of 
the deed, the only lien which 
plaintiff has acquired over the 

roperty is to retain possession as 
essee until the money lent is paid 
off, he has no right to sue for the 
gale of the property: 

Herp that the suit being for 
money lent, and the lease not 
being a registered document, the 


limitation of three years applies... ° 426 


2 
d 
z INDEX (OIVIL RULINGS). 4 à xlvii 
() g Ld 
. i Ld 
° Page. ° i Page. 
Woow. 9 ° Zon-1-pusfauz Morraacs. ‘° 
See” Tenure (1) e Cie 
, (1) HeS ‘executed g deed of sale in ee bs 
Witt. œ favor of N and R, in respect of - 
61) The heirs of a deceased person several properties, some of which % 
have a right to insist upon an bad been mortgaged to N under 
adverse being proved in a zur-il-peshgee deed. Notwith- 
P solemn form by the attesting wit- standihg this sale, H S tain sold = 
messes, and ought not to be sad- a ee Popara E B. Upon : 
dfd ,with the adverse party's ‘this N an rought a suit to 
costs when occasioned by i have their rights “pheld against o, 
opposition as they were entitled B, which was eventually decided 
to offer e. sas we. 25 e by arbitrators whose award was 
(2) Where a is contested, the that the property should be 
proceedings should take, as nearly equally divided between Rand B. e 
as may be, the form of a regular After this R paid off half the, 
sult as if brought by the party zur-i-peshgee debt due to N; but 
propounding the ; and where x dene 2 moe Upon ati 
a Judge granted probate, it was gu an o recover the 2 
i held to bara HERA defect, that moiety still due with interest. e 
he took down only memoranda of B ae that plaintiff ee not ? 
the evidence, and not their testi- entitled to maintain the swt 
mony in the Janguage in ordinary inasmuch as he had, while in 
use in proceedings before the possession of all the mouzahs m 
Court. mortgaged to him, allowed some 
Where a is Inofficious in of them to be sold for arrears of 
®. character, it is incumbent on the Government revenue, and as he 
s arties propounding it to prove was still in possession of the rest: 
it not only affirmatively, but com- ao that if the eae pie 
letely, and by circumstances sold were in possession of B, an 
showin not ale that the testator were so sold on account of his 
signed the will, but that he knew laches, then N woyld be entitled to 7 ə 
what he was doing 162 maintain the action notwithstand® 
® See Certificate (2) ing his possession of the remainder, c 
See Hindoo Law (4) because it would be clear that by 
See Life Interest (1) é B's act the value of the seeurity a 
° had been diminished e I 
Wrrweas. . (2) In a suit to recover possession of 
(1) A Moonsiff is bound under the land with girplus collections, by 
Procedure Code to issue summons redemption of n m@&rtgage creatéd 
to ——es when asked for® oe 291 by a zur-i-peshges lease, whicle 
(2) When ——es under examination was executed before. the usu 
make statements which are cOn- law of 1856 was passed, where ihe 
E trary to statements previously lessee claimed the surplug collec- 
o made by them, the Court ought tions as his profits. HELD that the 
‘ to draw their attention to the, mortgagee should be charged in 
contradiction; but an omission to the account for actual rents and 
do so does not make the judgment profits, and receive interest at the 
bad inlaw osi . W2 highest rate sanctioned by the law 
See Lower Áppellaie Court (1) then existing we E o e @ 
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CRIMINAL RUÉINGS. 





ABRTMBENT. 
To prove 


l 


under s. 107, 
Indian Penal Code, by «illegal 
omission,” it would” be necessary 
to show: that the accused inten- 
tionally aided the commission of 
the hence by his non-interfer- 


ence eve ose eee 





®e 
.. Act XXI or 1856. 


Sections 44 and 48, See License. 


Acor XLV or 1860. 


Section 441, 


See Trespass (1) e, 


© 
Acr IIT (B.0.) or 1864. 


If upon a notice being served on a 


party under s. 73, he does ° 
not choose to clear away the jun- 
le referred to, itis open to the 
M istrate, as Commissioner of 
the Municipality, either’ to clear 
the jungle at the expense of the 
party in possession, or to proceed 
under s. 67, and inflict a fine s. 





o See Municipal Byes-laws (1) 
ADULTERY, ° 

See Indian Penal Code (2) 
APPEAL, | 


01) No right of —— lies frome the 


order of a Session Court fixing a 
period of detention under Act X 
of 1872 s. 608 for an accused 
es refusing to furnish secu- 


(2) When ‘the Appellate Court aint 


an — under Act X of 1872 
8. 278, it is prohibited by Act XI 


e >œ of 1874 s, 26 from SEEN the 
sentence aes Sss 
ATTACHMENT, 


Where an Assistant Magistrate, acting 


under Act X of 1872 s. 581, finds 
one of the proprietors of an 


26 


79 | 


12! 


29 


w 


Baw. 


ATTACHMENT,— ( Continued. ) 


ijmalee talook in actual possession 
of a 12-anna share which is all 
that he claims, and it is in 
evidence that the rents had till 
the commencement of the dispute 
been collected in distinct and 
separate shares; he is held to 
have committed an error in law in 
attaching the whole estate as in- 
volved in the dispute ... 


73 


See Code of Criminal Proce- 


dure (1) 


. B. 


A Sessions Judge has no power to 





release on persons convicted 
by the Magistrate, pending a re- 
ference to High Court under 
Act X of 1872 8. 296 sue 


BLOW WITH AN UMBRELLA. » 
The pain caused by a — across the 


BonD To KEEP THR PEACH. 


chest, is held to be not of such a 
trivial character as to come 
within the meaning of the Penal 
Code, 8. 95 ... P., 


After uenig a person to show 


Civ Court's Decrees. 


cause why he should not egter 
into a --—, the Magistraf®tahnot 
bind over that person until he 
adjudicates on evidence before 
him that such person is likely to 
commit a breach of the peace ... 


67 


30 


See Code of Criminal Proce- 


dure (18) 


C. 


See Code 
_ yeedare (7) á 
e 


of Criminal Pro- 


>> 
=> & 


s 
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GODE oF CRIMINAL PROCEDURE. a 
(Ñ Act X of 1872s. 390 refer only 


to the period during which n case 
is under enquiry, and when the 
party concerned is still in the 
Osition of an accused. The 
ree Judge has noepower to 
admit him to bail after he is sen- 
tenced and convicted i 


(2) A Court Sf Session is not at 


liberty under Act X of 187@ 
s. 249 to ground its judgment orf 
the depositions taken by the 
Magistrate without® taking the 
examinations of the witnesses 
afresh sae eee 


(3) In two cases, in-one of which the 


(4) 


(5) A Deputy 


° have been 


evidence was taken entirely by 
one Deputy Magistrate, whilst 
the decision was passed by an- 
other, and in the other of which 
although the Deputy Magistrate 
who decided the case heard part 
of the evidence, he decided it on 
the same grounds as the first 


case, the High Court declined to ° 


interfere, because the accused waa 
not said to have been prejudiced 
by the decision in either case 

hen a conviction of an offence 
is contempognneous with an order 


for taking security for good belia-- 


viour, the sentence for the sub- 
stantive offence is to be first car- 
rèd out, and the person to be 
bound then brought up for the 
purpose of being bound. zik 
agistrage was held to 
uthorized by Act X 
of 1872 8s, 532, in inquiring into 
the matger of a dispute between 
two parties concerning the use of 
the water of a certuin Pyne, and 
when he found that the water was 
open under certain restrictions to 
the use of one of the parties, he 
was justified in restraining the 
other from a course of action 
“vbieh had the effect of keeping 
that water exclusively in his own 


ep ggpssion, provided the right of 


use had been exerci§ed within 
three months if capable of being 
exercised throughout the year; 
or dwing the last season, if it 


existed at particular seasons. —..... 
(6) Where an inquiry had already 


been set on foot under Chapte 
XXXV of the Code of Crimi- 
nal Procedure, and the Magistrate 


at the same time came to a deci- e 


sion under s. 530 that a certu 
party was in possession and pass- 
ed an order muintaining bim in 


passession,—Hetp, that although 
° 


ead 


1] 


12 


12 


15 


d 


® 
Cops or Camunat Procapcag.—®@ Continue 


(7) The object of Act 


no particular proceeding was re- 
corded under g. 630, yet thé pre- 
liminaries therein prescribed had 
been substantially complied with. 
of 1872 
s. 530 is to prevent a breach of the 
peace by retaining in possesgion 
the party air idy there, yntů sych 
time ag the Civil Oourt can pro- 
nounce on the two conflicting 
claims. When a Civil Court de- 
cree is once passed, the right as 
between the litigants is decided, 
and there is no more place for a 
summary order which proceeds 
not upon title but on mere posses- 
sion. 


(8) Quere.—Is the formal assent of a 


husband to a charge of adultery, 
added at the end of his deposi- 
tion, & proper compliance with 
Act X of 1872 8. 478? 


(9) When a Magistrate makes an 


order under s. 518, on the ground 


Page. 
d.) 


16 


& 


17, 


18 


that he has received information, ge° 
and is satisfied with it, no inter-® 


ference is possible; but when he 
statea the nature of the informa- 
tion, the High Court can see whe- 
ther such information justifies the 
order made. ... 


(10) Before a prohibitory order under 


8. 518 can be made, there ought 
to*be information or evidence 
before the Magistrate, that the 
act prohibited was likely to cause 
a riot or affray: and that the 
stoppage of that act would pre- 
vent such riot or affray. is 


(11), Certain parties havin complained 


in the Magistrate's Court, of as- 
sault or ill-usage by order of one 
whom they called their zemindar, 
with a view to making them pay 
enhanced rent, both complainants 
and accused were absent when 
the case was called on for hearing. 
Asthe Magistrate was about to 


dismiss the complaint, a thirde 


party appenred, and alleged that 
the complaint had been made with 
the connivance of the accused for 
the purpose of fabricating evi- 
dence of his right or title to the 
mouzah where the complainants 
lived. Thereupon the Magiatrats 


30 


30 


compelled the complainants to ap- *e 


pear, took down the evidence of 
some of them, received a counter- 
complaint from the third party 


_ above-mentioned, and convicted 


the complainants under Indian 
Penal Code s. 193, and sentenced 
them to imprisonment: 


e 
Cope oF Carmfnat, Procepunz.—( Continu 


Hetp, thatthe Magistrate ought 


» not to have entertained the third 


(12), A&t X of 1872 s8 


(13) 
© 


(14) 


party’s petition, or compelled the 
complainants to go on with their 
case; and that, under the circum- 
stances, the evidence given was 
giot judicial evidence. dis 
505 enables the 
Magistrate to require security for 
good behaviour, whenever it ap- 
pears to him, from the evidence 
ns to general character adduced 
before him, that any person ia by 
repute a robber, honse-breaker or 
thief, or a receiver of stolen pro- 
perty, knowing the same to have 

een stolen, or of notoriously bad 
livelihood, or is a dangerous 
character. But when the evi- 
dence is entirely in a person's 
favor, and shows him to be of 
excellent character, and in every 
respect contrary to the sort of 

rson against whom the section 
18 directed, to apply its provisions 
to him on a weak and unsupported 
charge of mischief by fire, is 
foreign to the intentions of the 
Legislature, and not only illegal 
but oppressive as s. 


A Deputy Magistrate, after netice 

issued under the Code of Criminal 
Procedure s. 530, to two parties, 
finding himself unable to deter- 
mine who was in possession, 
attached ehe property in dispute. 
Upon this, a third party represent- 
ed that he, as landlord, had taken 
possession of the land “on the 
death of the person to whom,it 
had been leased. But the Deputy 
Magistrate refused to remove the 
uttachment, holding that the land- 
lord's possession was without 
colour of law. 

Hero, that the duty of the 
Deputy Magistrate, under the 
circumstances, was to withdraw 
his order see “ae = ees 
The words ‘appellate judgment 
of acquittal” in Act of 1872 
8. 272 are meant to include all 
judgurents of an Appellate Court 
by which a conviction is set aside 


(15) When the examination of the 
accused is taken otherwise than ` 


(16) Proceedin 


in the course of a preliminary in- 
quiry, an omission to comply with 
the provisions of 8. 346 cannot be 
remedied by the evidence of the 

istrate who took it toi 
under the Code of 
Criminal Procedure, Ohapter 
XXXVII, having been commenced 


Page. 
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32 


37 


4} 


in è case, it was referred to af 
Assistant Magistrate, who, after 
taking some evidence, discovered 
that he had no jurisdiction, and 
returned the case to the Magistrate 
of the district. The latter, after 
calling upon the parties to show 
cause, bound them over to keep 
the peace without kimself taking 
evidence of likelihood of any 
breach of the peace: 

Herp that the Magistrate's pro- 
ceedings evere wholly, irregular, 
and that he ought tg have? com- 
menced de novo 


(17) The provisions of Act X of 187 


8. 828 ouly apply when a Magis- 
trate, after hearing part of the 


‘ evidence in a case, ceases to exer- 


cise jurisdiction, and is succeeded 
by another who has and exercises 
jurisdiction in such case. So 
s. 329 only applies to “ inquiiies” 
under Ch. XV, and only when 
the Magistrate is ‘“‘nnable” to 
complete the inquiry himself. But: 
when a case under trial ig removed 
under s8. 47, the whole proceedings 
must commence de novo in the 
manner provided fur by s. 46 


(18) Omission to tak very material 


evidence proffered by the accused, 
was held to have prejudiced him, 
and to afford ground for the High 
Court’s interference under the 
Code of Criminal Procedure 
8. 297 R. 


(19) A decision given®on evidence 
which was in some „parts discre- @ 


pant, and about the ergdibility of 
which there might be considerable 
question, would not, evep if the 
High Court thought the evidence 
doubtful, be a material error in a 
judicial proceeding within th 

meaning of Act X of 187 

8. 297 


* (20) Cases.under Act X of 18725. 566 


(21) Where a Magistrate 


are not in the nature of summary 
trials, but require the usual prp- 
cedure Mid down for sutimons 
cases, aud that the evidence be 
recorded in full as required by 
8. 3836 šis ove cos 
omits to 
examine all the complainant's wit- 
nesses before declaring the accused 
not guilty, the omission 1s a mate- 
rial error in a judicial proceeding 
bringing the case within the pur- 


è view of Act X of 1872 $. 297 ... 
(22) Where a dispute exists about 


land, which is likely to inducea 
_breach of the peace without such 


° 8 


* 62. 
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Section 508. 
Section®18. 


See Appeal (1) 
See High Courts powers un- 
der a Patent (1) 
See Ejectment of a Pros- 
tiiiute (1) 
Section 581. See Aitachment (1) 
eSegtion 532. See Indian Penal Code (3) à 
Section 536. See Afatntendnce (2) 
Sectién 689. See Municipal Commr. (1) 
fe æ See Cremation (}) 


Section 521, 
(J 


COMMITMENT BY SEgsIOoNsS COURT. 


A Court of Session has no power under 
the Code of Criminal Procedure 
B. 296 to direct the commitment 
for trial of persons against whom 
no evidence ae been legally m- 
corded, or of persons upon whom 
no notice has hea served i 
e 


70 


COMATAMENT TO Sessrons. 


Where death is undoubtedly caused by 
éhe prisoner's violence, the Magis- 
° 


JURISDICTION. 


é 
D 
; ene = 
e rag f Page. 
€onn oy CRININAL Procepurr.—( G@ontinued.) | Caauormert ro Seastons.— (Congnued. ) 
breach being¢mminent, thesM agis- ° trate is bound to send the case 
trate should proceed under Act X the Sessions Court e *° ee. 24 
of 1872 s. 530, not unders.491 67| : 
(23) ‘The words “institution of pro- COMPLAINT AT POoLIOB STATION. ° 
ceedings” in s. 531 mean the com- A complaint made at n Police-station 
mencement of the action which is not made before any Civil or ° A 
results in the application to the Criminal Court, and if it proves 
Magistrate’s Court; and the pos- false, prosecution for it despot 
session tebe determined is pos- require the sanction of any Court 
session at the time the dispute under s. 468 Code of Crimin 
arose, i. e , at the time the Police Procedure _,., dat oe ål 
reported that a biench of the h 
> pence was likely to ¢ake place ... «73 | CONFESSION. 
o (24) The further proceedings allowed (1) A confession not recorded accord- 
- by the Code of Criminal Pro- ing to the provisions of Aot X of 
cedure s 147 can only be taken 1872 s. 346 is inadmissible as evi- 
in cases where the complainant dence. és zai we 29 
has been nlone heard, and not (2) The reception, as evidence against è 
where he has had the advantage an accused person, of a confession 
of having his witnesses heard. In which ought not to have been 
the latter case a dismissal would proved, and which is not in ac- 
amount to a verdict of acquittal cordance with the law, and the 
against the accused parties, and grounding of a canse against him 
render a second trial on the facts upon such confession, must be 
impossible... ae we 06 HELD to be irregularities which _ eè 
Cuarrzr XVII. See Summary Trial (1) seriously prejudice the’ prisouer®? 42 
Sections 44 & 49. See Procedure \3) (3) The ordinary rule of taking con- pR 
Section 140, cl. c. See Procedure (2) fessions as a whole, and giving the 
Section 209. See Discretion (1) accused (in the absence of other 
Section 215. See Warrant Case (1) evidence ngainst him) the benefit 
“Section 222. Ste Wrongful Confinement (1) gf any circumstance that may ap- 
Sections 278 & 297. See Procedure (4) pear in his favor therefrom, Can- 
Section 297. See High Courts powers of not apply to confessions which 
m interference. are diametrically opposed to each 
Section 846. See Confession (1) ° other; but only where the more 
Section 430. See Recognizance (2) favorable view is nọt absolutely 
Section 468. Se@ complaint at Polce inconsistent with the general 
e o station (1) tenor of the confession. 80 
ections 489 & 491. See Recognizance (1) eSee Evidence Act (2) 
Section 504, “See Security for good behavi- 
p our (1) Conviction on EVIDENOE TAKEN WITHOUT 


A conviction having been set aside as e 


è arrived at without jurisdiction, no 
sanction to the prosecution having 
been obtained from the Court 

e against which the offence was 
committed, formal sanction was 

e obtuined, the accused re-arresteds 
and, without being called upon to 
plead, ordered to undergo the 
sentence previously passed. 

Heup that the whole of these 

proceedings were illegal sie 


CREMATION. 


An application to have it declared. 
that a certain place could not be . 
used for cremation purposes, 
would not come under Act X of 
1872 s. 52] lees oe 


CULPABLE HOMICIDE. 


See Murder (2)  .  °- 


64 


` Pee | 
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6 . D. 


DEBFECTIVE SUMMONS. 


Where a party summoned by the 
e Municipality did not know the 


date upon which he was consicered 

to have committed the offence 

with which he was charged until 

lee yras under trial, HELD that 

®pportanity shonld have been 

eae him to adduce any witnesses 
e might wish to call .. 


DiscHaBap. 


See Warrant Case (1) 


DIscRETION. 
A woman accused a man of seduc- 


tion under promise of marriage 
and asked for maintenance for 
their illegitimate child. The De- 
puty Magistrate summoned the 
man; but, on the day appointed 
for hearing, neither the complain- 
ant nor the woman appeared, nd 
the complaint was dismissed. Suh- 
sequently the woman petitioned, 
representing her inability to attend 
on the day appointed, owing to 
eauses beyond her control. The 
Deputy Magistrate, without in- 

uiring into the allegation, held 
that his dismissal of the compldtnt 
operated like an acquittal : 

Hero thatthe Deputy Magistrate, 
though competent to dismiss the 
complaint, ought to have exercis- 
ed some =—, more particularly 
under the circumstances detniled 
by prosecutrix, and that Act X 
of 1872 s. 205 contemplated such 


an exercise of A 








DISMISSAL oF COMPLAINT. 
® 


See Code 
dure (24) , 


DOUBLE CONVICTION. 


F brought a charge of assault against 
e 'M before a Bench of Magis- 


trates, who, finding no evidence 
to show by whom complainant's 
arm had been broken, treated the 
case a# one of simple hurt, and 
sentenced the accused accordingly. 
Complainant then applied for com- 
pensation to the District Magis- 
trate, who instituted fresh proceed- 
ings, and convicted the accused of 
grievous burt. 

Hero, that ùs the whole matter 
was one transaction and went ns a 
whole before the Bench of Macis- 
trates, and as the facts were 
deposed to by the same witnesses 
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of Criminal Proce- 


| Dousex Con@rerion.—( Continued. ) 


before the Magistrate, the two 


convictions could not stand side 


by side. The proceedings before 

the Bench of Magistrates were 

accordingly quashed ... ove 
E. 


EJEOTMENT OF A PROSTITUTE. ® 
The Code of Criminal Procedure 


(Act X of 1872) 8. 521 does not 
warrant a Nagistrate’s interference 
with a prostitute for ghe pufpose 
of removing her from her dwelling- 
house simply on the ground of 
her profession, so long as she be- 
haves herself orderly and quietly, 
and crentes no open scandal by 
riotous living see see 


ENHANCEMENT OF SENTENCE. 
Where a District Magistrate in ap- 


enl made an order under the 
Code of Criminal Procedure s. 280, 
enhancing the sentence appealed 
from without having served notice 
on the appellant, the order of 
enhancement was quashed asillegal 


EVIDENCE. 


(1) In n cense in which the accused was 


bound down to keep the peace, 
the Assistant Mngistrate admitted 
ag the depositions of wit- 
nesses in certgin cases in which 
the accused was trie 
of being a member of an unliw- 





on charges 
e 


46 


68 


ful assembly and oferioting, and ° 


was acquitted : : 


Hexp that the Assistant Magis- ` 


trate ought not to have adguitted 
this 





(2) The High Court quashed a con- 


viction based not 
—— which the Deputy Ma- 
gistrate recorded, but upon un- 
recordal —— taken stbsd& 
quently on the spot, for itewas 
impossible for the latter evidgnge 
to be seen in appeal 


(3) Where the Sessions Judge did not 


allow a Police Inspector to be 
examined for the defence, and the 
accused was thereby prejudiced, 
and where taken by the 





e Deputy Magistrate was admitted 


without the prisoner having an 
opportunity of examining an ad- 
mittedly important witugss, the 
ich Court quashed the convic- 
tion and ordered a new trial =... 


(4) A statement which a man in the 


custody of the Police volunteers 
è 


upon thee 


13 


18, 


a 7 





‘Evingsca.— (Continued. ) è 
æ to'one in the position of a@Magis- 
= trate, can be used as 


against the man who makes it ... 
(5) An accused person cannot be con- 
victed solely upon the of 
persons who are mdre or less 
f participators in the crime of which 
he is accused see ‘a 
(6) An accus@d person cannot be law- 
fally convicted upon ——- mot 
recorded in his presence 9. 


Evtpgenon Acr (I) or 1872. ° 


-.  *(1) When a fdtt is discovered in con- 
sequence of information received 
from one of several persons charg- 
ed with an offence, and when 
others give like information, the 

_ fact should not be treated ns dis- 
covered from the information of 
them all. It should be deposed 

o that a particular fact has been 

discovered from the information 
of AB, and this will let in sọ 
much of the information as relates 
distinctly to the information there- 
in discovered ose ee 
(2) When more persons than one are 
being tried for the same offence, 
e and a confession made by one 
affecting himself and some of the 
others is proved, the 
s. 30 doés not provide thut 
%uch confession is evidence, but 
one that it may be ‘ taken into con- 
sideration :” the intention of the 

Legislatuge being that, when ag 

against any person implicated by 

a such confession there is evidence 

tending to his conviction, the cir- 

cumstance of such person being 
implicated by the confession of 
one of those who are being jointly 
tried with him shall be taken into 
e consideration as bearing upon the 

truth or sufficiency of such evi- 

o P dence. 

@ eWhenaconfession hag to be used 
for the above purpose, the person 
be affected by it has a right to 
emand that it be strictly proved 
and shown to have been in all 
essential respects taken and re- 
corded as prescribed by law; 
Criminal Procedure Code s. 122, 
ie. in the manner provided by 








gs. 345 and 346 iii e" 
EXAMINATION OF ACCUSED. 
. The examination of am accnsed per 
- gon should be taken down” in 
e the language in which itis deliver- 
ed, and as far as possible in the 
. words used by him ove eee 
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Gainvous Hurt. 


A violent blow inflicted upon the 
body indicates an intention of 
eee eee LEE 24 


ly 


H. 7% 


Uren Court's Powers or INTERFERER OB. 


Act X of 1872 8. 297 allows of inter- 
ference on the part of the High 
Court in any case where there has 
been a material error ina judi- 
cial proceeding, and not merely 
(as did the old code, Act XXV 
of 1861 s. 404) where there has 
been an error ona point of law 
in the decision of a case sie. 20 


Eien Court's POWER UNDER LETTERS Parant® 


The extraordinary powers conferred 
on the High Court by the Letters 
Patent 8. 15 extend to the revis- 
ing of orders passed under the 
the Code of Criminal Procedure 


s. 518 aes rer 30 


vege” 
bd o 
I. S 
ILLEGAL [MeouUNDING OF CATTLE. 


The illegal seizure and inpoundmng of 
eattle is not theft within the 
meaning of the Penal Code, evers 
if effected with the malicious 
intent of subjecting the owners to 
additional expense, inconvenience 
and annoyance e we bee T 


Inpran Prenat Cops. 


(1) Where each of several persons 
e took part in beating a person BO 
as to break eighteen ribs and 
cause his denth, esch of them 
was held to be guilty, as a prin- e 
- cipal, of the murder of the de- 
ceased ase eae si 5 
(2) The fact, that a charge under 
z Indian Pennl Code s. 497 was 
triable with assessors and not by a 
e jury, would not affect the legality 
of a conviction of adultery before 
a jury aos wae sa 8 
(3) An order which declares that, as 
between the parties twa conten- 
tion certain land in dispute doves 
not belong to the public, is not one 
the contravention of which can 
form the subject of an order undef. 
the Indian Penal Code s. 188 ... e 20, 
Section 95. See Blow with an Umbrella. 
Section 107, See Abetment, 
Sections 148 and 149. See Unlawful As- 
sembly. 
Section 224, See Offence. 
Sectiona 302 and 304, See Murder (2) 


(J i ' 
' Ixpran PenaConn.—( Continued. ) 
Section 342, See Wrongful Confinement MPa 


Section 410. Sea Stolen Property (1)’° 


~~. 


(1) (2) 


NSANITY. 


The test to determine whether a person 


evho has committed an act which is 
e charged egainat him as an offence, 
was of sound mind at the time of 
its commission, is whether he 
knew that he was doing wrong ... 


INTERPRETATION OF EVIDENCI. 


The circumstance that the evidence of . 


the Civil Surgeon given in English 
was not interpreted to the accused 
was held to be of small import- 
ance, where it was understood by 
the prisoner’s counsel, and all 
necessary questions were put to 
the witness 


J. 


® 
a.J URIEDICTION. 
See Code of Criminal Procedure 


(5) (17) 
See Magistrate (1) 


See Security for Good Behaviour 


9 
n (1) 
JURY. 
See Indian Penal Code (2) 
l L. 
License. 


e 
The accused, who held a license for 


the sale of imported liquors, Sold 
country spirit, and was charged 
nnd convicted by the Assistant 
Magistrate under s. 44 Act XXI 


of 1856. The Assistant Magis-° 


trate on the sume day found that 
the conviction should have been 
under s. 48 of the Abkaree Law 
and recorded a note to thut effect. 

Herp that as it was clear from 


the evidence recorded and from, 


the answer of the accused, that he 
was pot misled as to thexharge 
against him, and consequently in 
no way prejudiced by the erro- 
neous description of the offence 
contained in the conviction, the 
conviction should be altered so 
as to bring it under s, 48 Act XXI 
of 1856 ... ose 


LIMITATION. 


-+ 


See ou of Criminal Procedure 
(5 O 


a 
© 
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ISTRATB. : o 
The Magistrate of the District has 


authority to call up to his own 
Court any criminal case without 
limitation as to the stage of pro- 
ceeding at which it may be called. 
If the Magistrate, having, in the 
exercise of his ‘authority with- 
drawn any case, finds that it did 
not come within the jurisdiction of 
his Magistracy, he would not 
merely be competent but bound to 
refuse to@roceed further with the. 
case iia. ig ser 


MAINTENANCE. 
(1) Quere—In the case of Mahome- 


(2) In makin 


dans, where a wife, althouch legal- 
ly married, has not attained the 
age of puberty, is there a liability 
on the part of the husband to sup- 
port her as long as she remains 
under the roof of her father ? 

an order for mainte- 
nance under the Code of Criminal 
Procedure s, 536, a Magistrate has 
no power to take security for pos- 
sible default ave 


MISDIRSCTION. š 
Where a Judge in his charge to the® 


jury admitted, as receivable evi- 
dence, à hearsay statement against 
the accused, and also an nagony- 
mous letter which was put in wiih 
out an attempt to show how or by 
whom it sent, it was HELD 
that the jury had been misdirected 
and the nccuged prejudiced. m 

The High Court, on this, not 
being able to say posifively, on a 
perusal of the evidence, that the 
accused was innocent,®did not 
dispose of the cuse, bat ordered a 
new trial... aise 


Monicrpan Byg-Laws. 
A bye-law made by the Howrah Myni» 


cipaltty in the exercise of the 
authority vested in it by Act ILI 
(B. C.).of 1864 s. 63, whea r- 
bids the erection or renewal ofthe 
external roof and walls of build- 
ings with inflammable materials, 
was construed to forbid the renew- 
al even of a portion of the roof 
with such material .., 


MUNICIPAL Commissioner, 
ʻe A Municipal Commissioner, acting as a 


e Magistrate, m 


ay inquire into a 

charge of the Con of a bye- 

law and may punish the accused 

party by inflicting a fine; hut the 
è 





12 


TT 


70 


F d 
Muntcreat Comarissronen.—( Contin@ed. ) 


Ga r 


procedure to be followed i# that 
of the Code of Criminal Proce- 
dure, which does not contemplate 
a proceeding against an absent 
party ex-purte ene 


- Morver. 
(1) Where a purder is not premedi- 


(2) 


tated, transportation for life is g 
sufficient punishment ... Sct 
Where it appeared in the case of a 
person charged with murder, that 
white smarfing from a severe blow 
from a stick in the midst of a 
sudden fight, and possibly appre- 
hensive of further violence, find- 
ing a knife at hand, he took it up, 
and in the mélée inflicted the 
wound which caused the death of 
the deceased, Hayp that, under 
the circumstances, the acoused 
was guilty, under Indian Penal 
Code s. 804, of culpable homicide 
not amounting to murder ; 


N. 


° See. Cemmitment 


Cour t 


by 


e - NOTICE TO APPRLLANT. 
g e 


Orre&cx. ° 


See Enhancement of Sentence. 


Where a’ person, apprehended on a 


charge of a cognizable offence, 
escapes from lawful custody, his 
liability to punishment is not 
affected by the circumstance that 
a competent Court determines his 
offence to be other than that with 
@vhieh he has been charged. But 
if gharged with a non-cognizable 

ffence, the Police officer who 
er sends him without warrant 
does not ,have him in lawful cus- 
tody, and his escape is not punish- 
able under Indian Penal Code, 
8. 224 sa see ova 


Opinion oy ASS&8S80R DERIVED FROM PER- 
SONAL KNOWLEDGE. 


A Sessions Judge should not import 


into hi8 judgment the opinion af 

an Assessor derived from personal 

knowledge, and unsupported by 

evylence on record 
e 


` 
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Sessions 


45 
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Pewauty. — 
If & 


bag 
u instrument called a promissory 
note or other document of that» 
kind, and as such liable to the duty 
imposed by the Act, is not duly 
stamped, the person subject to 
is the person who pakes 
it, and not the personin whese 
fuYor it is made 





aue ose 


PRINCIPALS. 


See Indian Penal Code (1) 


PRocEDURR. 


(1) The Magistrate of the District 


should not himself try a case in 
which he instituted the prosecu- 
tion as Collector 


(2) Where the complainants were 


S Indies, and the 
eputy Magistrate went to their 
residence and took their deposi- 
tions in the presence of the ac- 


cused, who had no opportunity of e° 


cross-examining, inasmuch as the 
deponents were in a shut-up 
room: 

Hexp that the Deputy: Magis- 
trate’s procedure was unusual and 
uncalled for, and the accused was 
prejudiced by the way in which 
the examination was taken, and 
that the complainants should have 
been called upon to make their 
charge through some one who 
knew the facts 


(3) In ald cases in which a Magistrate 


refers a complaint already initiated 

to a Subordinate Magistrate for 
inquiry, the procedure adopted for 
the purpose ought to conform 
either to s. 44 or s. 49 of the Cri- 
minal Procedure Code’ 


„ (4) Where the Appellate Court did 


not fix a reasonable time for the 
appearance of the appellant or his 
counsel as required by Section 





s 


~ 


22 


58 


278, the error was held to invali- ° 


date tts proceedings oe 


Pronipitory ORDER. $ 


of Criminal Proce- 


Code 
dure (10) 


See 


Possession. 
See Code of Criminal Proce- 


dure (23) 


PURDANUSHBBN LADIES. 


See Procedure (2) : 


60 





t‘. R 
RECOGNIZANCH. 


(1) Act X of 1870's. 489 cannot be 
e applied to cases where there is 
only a possible apprehension of 
future breach of the peace. If 
such breach apperrs to the Magis- 

te to be likely, he can apply to 

ethe officer having authority who 
cau proceed under s.491 ° „a 

(2) In the absence of a ny evidence 
rendering a breach of the peace 
probable, a Magistrate is not justi- 
fied in calling upon parties to show 
cause why they should not enter 


into recognizances, and, cn their . 


failure, to make an order under 
Act X of 1872 8. 490... 


“Riau or User. 
See Code of Criminal Proce- 


dure (5) 
Rior. 
If a number of persons assembled for 
®e, jany lawful purpose suddenly 
e quarrel with an intruder without 
° any previous intention or design, 
they do not commit “riot” in the 
legal sense of the word.. jii 
® 
© S. 


' NECURITY ror Goop BEHAVIOUR. 


A Sessions Judge has no power under 
Act X ofs 1872 s. 504 or any of 
the preceding sections, to decide 
as to the necessity for taking secu- 
rity for good behaviour, ôr, with- 
out enquiry to pass orders ag to 
the nature of the security to be 
furnished, or as to the time it is to 

e remain in force. The jurisdiction 
ag to the necessity is 
Magistrate, and, after sending the 
accused to the Magistrate 
under s. 504, the Sessions Judge 
is functus officio 

° See Code of Crim: 


inal Proce- 
dure (4) (12) 


Sraup Acr. 


That whsch the Magistrate has to 
adjudicate upon on a prosecution 
coming before him under s. 24 of 
the Stamp Act, is whether an 

° offence against the Act has been 

committed, and whether the pro- 

secution has been brought before 
him by the proper officer. Any 
person who makes himself liable 
by committing an offence within 
the terms of s. 29 and the follow- 
ing sections, and who is prosecuted 


í b 
` 


in the. 


Page. 


10 


23 


26 


@ not only the technical desi 


Ix 
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~e 
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STAMP Ac#—( Continued. ) 


byethe Collectore or other officer 

duly empowered, may be convicted 

by the Magistrate under s. 44 ... 
See Penalty. 


STOLEN Propuryxry. 


Money obtained upon forged Money 
Orders is not “stolen. operty 

_ ‘within the definitiowthéreof given 

ə in the Penal Code s. 410 sits 


SUNMA ARY CONVICTION. `’ 


Where the imprisonment awarded on g » 
summary convictwn before a, 
Magistrate had already expired, 
the High Court declined to go into 
the case on a reference from the 
Sessions Judge, because it would 
be no advantage to the prisoner 
to do so, and because, if the 
Magistrate’s proceedings were 
quashed, the prisoner would be 
put to the risk of being tried 
again for the offence with which 
he had been charged ... aut 


SUMMARY TRIAL. 


(1) It is not in the power ofthe Magis- 
trate when a person is charged 
before him with a grave offence to 
reduce the accusntion of his own 
mere will to such dimensions as 
will make it triable summarily: 
the trial must be according to the 
nature of the charge ... re 

(2) Where the procedure i is of a sum- 
mary nature the trial is summary, 
aotwitheantine tif length aml 
carefulness of the record ande 
decision 

See Code of Criminal Proce- 


dure (20) Š 


| Summoxs on WARRANT. 


An accused person is entitled to have 
conveyed to him by the process, 
whether summons or warrant, the 


° same amount of informatgon a@e-° 


lative to the accusation . made 
against him which should specify 

spe 
of the offence, but the acts for 
which the accused would have to 
auswer 


T: 
THEFT. 
Afl that is necessary in order to consti- 
tute the offence of in a 
e building, is that the property 
è should be under the protection 
of the building : it is not necessary 


to show unlawful entrance into 
the building ... 
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, PRangree. è 

D o Where the Magistrate of the district 
a had procured the initiation of a 
number of prosecutions against 
the same person, and one of them 
which had resulted in conviction 
came up before him in appeal, 
í the High Court, considering that. 
it winot altogether seemly that 


he should®hear the appeal, ordered ` 


- its to the Sessions Judge a. 





- TRANSPORTATION FOR Lire. 
eo: See Murder (1). 
e 


- _ Trespass. j 


To bring an act of within the 

meaning of the Indian Penal Code 

s s. 441, the entry upon the land 
® must be with the intent to annoy, 
which means with the purpose of 

annoying the person in possession 





e TERIAL BY JURY. 


Where a case to which Government 
_ bad not extended trial by jury, 
was tried by jury, the trial was not 
considered invalid on that ground ; 
but the Judge’s charge was treated 
as his judgment in the case, and the 
° : pe appeal was heard on the 
acts eee tee eee 
i U. 
” Unnawroug AsseNBLY. 
a 
been accomplished, and the oppo-: 
site party drivefgway, one of the 
° members dhtered into an alterca- 
è tion with apother and wounded him 
with a fishspear, it was held that 
- the act was not one done witha 
viey to accomplish the common 
object of the assembly, or one 
which the rest knew would be 
likely to be committed in the pro- 
secution of that object ass 


© e e W. 
WARRANT Case. ; 


In. warrant case, in which, although 
e complainant’s witnesses and 


4 


° \ 
: ‘INDEX (CRIMINAL RULINGS). 
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Where after the object of an —— had ` 


i 


` Page. 


3 d 
Wazzanrt Case.—( Continued) © 


the accused were present, the 

` Deputy Magistrate dischargéd the 
accused on the report of a Policg 
officer, HELD that his decision. was 
illegal, as he was bound to take the | 
evidence of the complainant 

| before discharging the accused ... 

Wirness. ° ; 

(1) A Magistrate is fully justified in' 
believing one witness in preference 
to three others, if he sees reason 
to do so, and it is not legally 
necessary that he should detail his 
rensons ee ee vas 
Where a witness admits that he 

- was cognizant of the crime as to 
which he testifies, and took no 
means to prevent or disclose it, 
his evidence must be considered 
as no better than that of an 


(2) 


accomplice... ‘iu int 
See Code of Criminal Proce- 
dure (21) - 
See Evidence (1) e’ 
G 6 


WRroxaruL CONFINEMENT. 


(1) Where a charge under Indian Penal 
Code s. 342 (wrongful confine- 
pent), was substantiated against 
certain prisoners, the Joint Magis-» 
trate was HELD not to have been 
justified in pea: the case as one 

° of unlawful assembly (s. 143) and_ 
disposing of it summarily under 
the Code of Criminal Procedure 
8, 222 cee we ska 

(2) In a @ase of a Police officer charged 

under Indian Penal Code s. $42, 

where there was no malice, no in- 
tention of doing an act of the 


nature spoken of in s. 339 or 340, p 


and no volun obstruction or 
restraint, though there was pro- 
bably excessive and mistaken 
e exercise of powers not civilly ex- 
cusable in a Police officer, the facts 
e were HELD not to amount to the 
“criminal offence of wrongfal res- 
traint T oe one 
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Court powers, as well as provisions of 
Circular Order No. 40 of 1866 as to 
destruction of records és 

Civil C. O. No. 8.—Extends to stithenti- 
cated copies the Rules prescribed by 
Circular Order No. 178, dated 18th 
May 1861, for the copying and exami- 
nation of unauthenticated copies x 

Civil C. O. No. 9.—Rescinds certain Cir- 
cular Orders m ose 

Civil 0. O. No. 7A _—Applications for the 
Renewal of Vakeel’s and Mookhtear's 
Certificates to be made on Stamped 

_ - Paper... 

Civil and Criminal Memo. No. 9.—Pre- 
scribes a Form of Return for days 
given to crn and Criminal Work 


5 


Omina Ciroular Order No. 6.—Forwards 
aletter of the vernment of India 
forbidding the transpomation to ane 
Andamans of female term-convicts . 

Civil Circular Order No. 18.-%-Circulates 
Financial Resolution relating to the 
Cancellation of Stamp Labels on cer- 
tain Documents before issue ° 

Civil General Letter No. 4.—Directs ibat 
from the 23rd December 1875 to 
January 3rd, 1876 shall be observed a% 
close holidays in all Civil Courts 


@ivil Circular Order No. 14.—Propotipn 


of process peons, how to be regu- 
lated s.. aoe se oon 
Civil Circular Order No. 16.—Neesrt- 

tion ae das sve 

e 
© 

e & 

s 


\ t s 
, No. 
B e ® - 6 a © 
4 6 e 
- RULES AND ORDERS OF THE HIGH COURT. 
| a calla, 
Page Page. 

Civil and Criminal O. O. No. 4.—Pre- Rules for the preparation we Pa ry -books 
scribes dates for the submission df the in Regular Appeals 6 
Administration Reports and Periodical Civil Gircular Memo. No. 10, Casal 
Statements 1 leave to eee Judges and 

Civil C. O. No. 5.—Instrnctions os to the Moonsiffs one oes 9 
drawing up of Plaints in Snits against Civil Circular Memo. “No. 11.—Draws e 
Government or Wards of Court J attention to Circular Order No. 128 of a 

Criminal C. O. No. 2. —Reqnests District . 1858, requiring a report of a new 
Magistrates to submit a Report upon_ Moonsift taking charge of his office ... 
the working of the rules made under Givil Circular Letter No. 1836B.—Trans- 

e ` the Court Fees Act, 1871 9 mits Bengal Mofussil Law List and 

Oivil C. O. No. 6.—Lays down rules for ‘he _ explains the ge a of so doing a 9 
grant of certified copies of documents Criminal Cirenlar No. 8. = Recalls 
appertaining to the record of a Civil Circular Memo. No. 5, dated 22nd 
Suit We 9 September 1874 ... sic 1O 

Criminal C. O. N o. 3. —Lays Agwn ‘nine Criminal Circular Order No. 4.- — Forwards 
tions as to filling up column 1 of Judi- a Resolution of the Home Department 

ial Statement No, 2 3 relative to the papenonineee of term- 

Civil and Criminal O. O. No. 4. —Presoribes convicts ase eee 10 

"  Jatest dates for despatch of periodical Crvil Circular Order “No. 10.—Discre- 
Returns and Statements 3 pancies as to cases transferred in Quar- 

Civil C. O. No. 5.—Drawa, attention to the terly Statements A. and B. 12 
manner in which Plaints should be Civil Circular Order No. ¿l —Tiths for 
drawn up in suits against Govgrn- Moonsiffs s. ° 12 
ment, &c, 4 | Civil Circular Order No. 12—Petitions in 

Civil O. O. No. 7. —-Rctende the use of Nagri to be accepted Party Courts, g 
Summons Book and Register to Courts and Clerks to learn the Nagri charac- 
of Moonsiffs vested with Small Cause ° 12 


13 


13 
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o No. 


REVENUE 


* May 1875. ‘ 


. 6.—Adds a paragraph to the instruc- 
tions regarding the acquisition of land 
under Act X of 1870 


Notification issued by Government 


under 8. 27 of the Court Fees Act ... | 


June 1876. 


1.—Makes alterations in the form of 
Registers D and E, appended to 
Seo, VI, Ch, XIII of the Board's 
‘ Rules ate oea 
2.—Draws attention to the “principles 
laid down by Government for regulat- 
ing the number of liquor shops, &c. 
No*e3.—Authorizes the issue of Adhesive 
‘Stamps for Court Fees in exchange for 
Bi-color Stamps ... ees 
No. 4.—Substitutes fresh clauses for cls, 9, 
10, & 10A of s. 4, Ch. XI, relative to 
permanent advances one 
No. 6.—Prescribes a form for Statem@nt of 
Renewal of Revenue Agent's Certifi- 
cate ee 
No. 6.—Cancels,C. O. No. 5 of 1870 and 
No. 2 of 1876, and substitutes amended 
rule as to eulta connected with estates 
in charge of.the Revenue Authorities 
No. 7.—Report as to inspection ¿of Tren- 
surles a... 
No. 8.—Lateat date for payment of revanue 
of small estates ... 


No. 2 


e July 1875. 


No, 1.—Revision of Register No. 58. Al- 
teration in its title and the pennies 
of columns sso 

No. 2.—Memoranda of office inspections , awè 

No.e3.—Conveyance charges and sub- 
sistence allowance to employés of 
Managers of Wards’ estates a 

No. 4.—Quarterly Stamp Statements. 
Comparisen with Breve year’s 
quarters ... 

No. 5.—Makes additions to Ch. XXV of 
Board's Rules 

No.’ 6.—Cancels Cls. 1 to 6, Bec, VI, Ch. 

e XII of Board’s Rules, and alters Gls, 1 
and2? ... 

No, 7.— Alters heading of Return No. VI-B 


August 1875, 


No. }.—Makes an addition to Board's 
Rules, Ch. XVIII, Sec. VI, Cl.4 ... 


e f 


7.— Issues Rules in pursuance of the 


6 


CIRCULARS. 


Page. 

No. 2.—Postponement of siTe pA ollector, 
res appeal s T 6 

No. 3.— Changes in Hindoo Holidays as 6 

No. 4.—Enjoins an addition to CL 3, S. VI, 

Ch. XVII of, the Board's Rules 7 

No. 5.—The proper way ae for 
revenue receio in one District for an °’ : 
estate transferred to another District 7 

No. 6.—Draws attention to a Notification 
as to duty chargeable on the counter- 
part of an instrument one ove 7 

No. 7.—Indents for stamps _,,. oe T 

September 1875. 

No. 1.—Issnes an amended version of the 
Rules for the supply of copies of, and 
information respecting, papers and 
documents in Collectors’ Offices, cir- 
culated with C, O. No. 2 of January 
1875, to be substituted for Sec. VI, 

Oh. XIII of the Boards Rules cog 8 

No. 2.—Modification of Test Table ... 18 

No. 3.—Oancels C. O. No. 10 of March 
1875 as to Store Book of atampa. ww. 18 

No, 4 —Indents for Forms 0 18 

No. 5.—Revised Rules under Pension 
Act, s. 14 18 

No. 6. — Language imWhich Notification of 
sale is to be published ° ,., 24 

No. 7.—Provision to be mgde in Budget? 
Estimates for the conteibytion from 
Government Estates to the Zemin- 
dari Dak Fund ... sa œ. 24 

No. 8.—Corrigendum ... sil ow 20 

October 1875. E 


No. 1.—Exchange of adhesive SR ere 
stamped papers 


November 1875. -ma 


No. 1.—Cancels Rule 3 of Board’s Rules 

No. 2.— Frauds in connexion with stamps 
to be reported immediately... 

No. 3.—Settlement Reports to be submit- 
ted in April eee 

No. 4—Cancellation of Court-fee labels 

No. 5.—Draws attention toa decision of 
e the High Court, in a suit for partition 

No. 6—Additional precaution if the cus- 
tody of stamp-labels : 

No. 7.—The periodical inspection of docu- 
ments bearing adhesive labels to appl 
to all papers which require such, sh tatele 
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CIVIL RULINGS. ` : 


The 26th April 1875. 





Present : 


The Hon’ble W. F. McDonell, 
Judge. 


. Jegnt Hindoo Family— Adverse Possession. 
Case No. 1890 of 1874. 


Special Appeal from a decision passed by 
the Officiating Third Subordinate Judge 
of. 24-Pergunnahs, dated the 31% March 
1874, affirming a decision of the Moon- 
siff of Satkhira, dated the 30th August 
1878. ° 


Moonshee Sirdar and others (some of the 
Defendants) Appellants, 


VETIUS o 


Molungo Sirdar and others (Plaintiffs) 
° Respondents. 


Baboo Kalee Prosunno Dutt for 
Appellants. ad 


Btiboo Annund Chunder Ghosal for — 
: ‘Respondents, 


Even if a member of a Hindoo family collects the 
rents and profits of the joint family pioperty, his poases- 
sion cannot be considered adverse to his mother and 
sister so long as these live and mess jointly with him 
and receive money’s worth ın the payment of their 
familyeexpenses, 

e e 

Ir is urged in appeal that the plen of 
limitation has been wrongly overruled, and 
next that as the vendor Amendee is shewn 
to be insane she was not capable of making 
a vali sale. - 








The appellant refers to a case in Vol. XII* 
Bengal Law Report, page 219, in which it 
was held that it was not sufficient for the 
plaintiff to show that the property was joint 
family property, but (hat the onus was on 
the plaintiffs to show that within the twelve 
years they had participated in the profits ; 


| now admitting this to be the case still I hold 


under the ruling quoted in Vol. XXII, 
Weekly Reporter, page 184, that the plain- 
tiffs in the present case have proyed enough 
to bring their case withineclnuses 12 and 13 
of Act XIV of 1859. The Moonsiff has 
found as a fact that they (the plaintiffs) 
lived jointly with Etta Gnazee, that they 
never separated fiom him, that the mother 
paid the rents and for some time collected 
the rents from the*under-tenants some of 
whom have been examined in this case. 
He also pointed out thas owing to their 
being women the plaintiff$ eould not wok 
in the fields and thus were unable to prove 
that they nasisted in cultivatiffg the land 
which would have been a fact indicating 
possession. The Subordinate Judge ypheld 
the Moonsiff’s finding, and alludes to this 
very citéumstance and remarks further that 
iere was nothing to show that® Etta held 
adverse possession since his father’s death. 
Now even if Etta Gnzee (the sons=eéilected 
the rents and profits of the land, still as long 
as the mother and sister (the plaintiffs) lived 
aud messed with him they received money’s 
woith in the payment of their fumily 
expenses, and as they are clearly found to 
have thus lived and messed jointly with him 
within the 12 years, their claim is not barred 
by limitation, 
ext, as regards the ins@nity of the 


mother, the Subordinate Judge has distinctly 


+ 19 W. R., p. 192 (Civil). è 
i d 


i, 





found that the evidence does not prove her 
insanity or show in any way tho& she had 
no knowledge of what she was dbout when 
she signed the kobala. With this finding of 
facts the Court in special appeal could 
hardly interfere, aud it appears unnecessary 
to direct a further enquiry. 

The appeal is, therefore, dismissed with 


costs. : 
New 


The 26th April 1875. 
Present: 


- . Thê Hon’ble W. Markby and G, G. Morris, 


Judges. 


Irregularities not affecting Merits— Objections 
in Appeal. 


Case No. 1297 of 1874. 


Special Appeal from a decision pissed by 
the Officiating Commissioner and Judge 
of Julpigoree, dated the 21. February 
1874, affirming a decision of the Deputy 
Commissioner af that district, dated the 
20th March 1878. 


Soe Buksh (one of the Defendants) 
Appellant, 


VET3US 


The Colector of Darjeeling (Defendant) 
and Mr. W. Lloyd (Plaintif) Respondents. 


Baboos Kalee KishefeSen aud Taruck 
° Nath Paleet for Appellant. 


° 
Baboo Unnod& Pershad Banerjee for 
the Collector Respondent. 


Defendant in®a suit for poen having objected 
that plaintaff (H) had parted with his interest, the Court 
gave effect to the objection, and L was tieated by defen- 

nt ag having been substituted as plaintiff, althou x 
no specific order for that purpose was to be found in t 
record. Having been defeated in the Lower Courts, defen. 
dante obigoted, in special eppen that there was n9 
evidence of the conveyance to L: 

HeLDÐ thaé, after what defendant had done, he was 
bound ta t L as plaintiff and could not be allow- 
ed now ae or in the pure Appellate Court, to take arm 
objection which did not go to the merits of the suit. 


Markby, J.—Ws think this appeal ought 
to be dismissed. It appears upon the facts 
as stated in the judgment of the Court below, 
that whilst the defendant was in possession of 
certain lands under a lease, which expired 
about the year 1868 or 1869, the Govern- 
meut, as the proprietor, granted a lene® of 
some of the lands comprised in the *tempo- 
rary lease to the defendant, to one Major 
Fitzgerald. Major Filzgerald sold the 


THE WEBKLY REPORTER. 
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property to one Huro Chunder, end Huro 
Chender, after the expiry of the lease to the 
defendant, broughtna suit agninst the defendant 
(who refused to give up possegsion) for 
possession of the lands comprised iy the 
pottuh granted to Major Fitzgerald. After 
the suit was brought, the defendant on she 
20th July 1871 objected, that it could not 
proceed inasmuch as the plaintif Huro 
Chunder had parted with his ifterest in the 
property,—and the Court thought fit, whether 
rightly or wrongly is not now material, to give 
effect to that objection. It does not appear 
from anything that has been laid before us 
whether on that occasion the defendant stated 
the name of the person to whom he alleged 
that the property had been sold by the 
plaintiff ; but there can be no doubt about it, 


because on the 138th December he asked that® . 


| the case should be dismissed for defunlt on 

|! the ground that Mr. Lloyd, the plaintiff, was 
not present. And itis clear that throughout 
these proceedings, certainly, until the case 
came on for heating before the Lower Ap- 
pellate Court, Mr. Lloyd was trented by* fhe 
defendant as having been substituted’ as » 
plaintiff in the suit in place of Huro Chunder, 
although in fact no specific order for that 
purpose had been made: at lenst uo such 
order cambe found in the record. Before 
the Lower Appellate Court, the defemlant 
raised the objection that the conveyance from 
Hyro Chunder to Lloyd had not been proved, 
but the Deputy Commissioner considers that 
it is proved, that this conveyance had been 
made because it is admitted on the part of 
the Government. 

In appeal it is objected that.this is no 
evidence in proof of the conveyance to Lloyd ; 
aud if that had been one of the issues which 
was rrised in the case, or was a question®of 
fact which it was necessary to determine in 
this case, it mny be that that would not be 
safficient. But we consider that this was not 
in any wsy a fact in issue to be determined 
in“this suit. ‘The suit was brought upan the 
strength of the title of Huro Chunder and 
the change in the parties to the suit was due 
(as the facts which have been. stated to us 
and have vot been denied clearly shew) to nn 
objection on the part of the defendant, that 
Hurro Chunder could no longer maintain 
this suit. And although no doubt, if* a 
matter of regret that a formal order should. 
not have been drawn up and placed upon 
the record making Mr. Lloyd a party, there 
can be no doubt whatever that it was per- 
fectly well understood and even asserted by 


the defendant that Lloyd had become & party, 
e 
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and the defendant himself so treated him. 
And we do not consider that the defen@ant 
can now, or that he could in the Lower 
Appellate Court, take an objection which 
does». not go to the merits of the suit, and 
which only amounts to ‘an objection that 
there has been some irregularity in the pro- 
ceedings. After what he has done, the 
defondahte is, bound to accept Mr Lloyd ns 
plaintiff in the suit in the place of Huro 
Chunder. 

It was also objected that even Haro Chun- 
der’s right to maintain this suit had not been 
made out, because when the pottah was 
granted to Majo: Fitzgerald, the Government 
were not in possession, and Major Fitzgerald 
himself was never in possession ; and therefore 
the Government could not give to him, nor 
could he pass to any one else, the right to 
bring this suit for possession. 

It is sufficient to dispose of this point to 
any that the grant of the pottah by Govern- 
ment of Major Fitzgerald nnd the assign- 
ment of the pottah to Huro Chunder having 
beéQ both proved, and the Government being 
n party to this suit and consenting to the 
title of Huro Chunder, this suit for possession 
by Huro Chunder may be maintained. 

The result, therefore, will be that this 
epeoinl appeal must be dismissed with costs, 


The 26th April 1875. 


e Present: 


The Hon'ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Execution-sale of deceased Debtor's eEstate— 
Widow's Interests, 


r Cnse No. 106 of 1874. 


Regular Appeal from a dectston passed by 
the Subordinate Judge of Patna, dated 
the 12th February 1874. ; 


Mussamut Nozeerun and others (Plaintiffs) 
Appellants, 


bd 
Versus 


Moulvie Ameerooddeen and others (Defen- 
dants) Respondents. 


Mre M1. L. Sandel nnd Moonshee Mahomed 
. Yusoof for Appellants. 


Mr. C. Gregory and Moulvie Abdool Baree 
for Respondents. 
Where the rights and interests of a widow in her 


husbapd’s estate are advertised for sale, and the advertise- 
ment (4.6, the sale notification) expreasly refers to a. 


° d 


decree against the husband as that in satisfaction of 
which the sqle is beiug made, what passes at the sffte 
ie not the me and interest of the widow, but tħe entire 
estate of the’deceased judgrfent-debtor. 


Glover, J.—TueE plnintifts in this suit 
are the heirs of one Meer Hossein Nowab, 
In the other and analogous suit (No. 29 
original suit) which has not been appealed, 
the heirs of Meer Mahomed Nowab were 
plaintiffs. ar 

Hagsein Nowab and Mahomed Nowab 
were brothers and owned, each of them, a 
l anna 8d. 11¢. 8 dunts share in five villages 
Mouzah Kara, &c. In January 1838 their 


whole estate was sold for*arrears of Govern- . 


ment revenne and purchased by Roy 
Bunsidhar, who afterwards resold to Mussn- 
mut Asmutoonnissa, the wife of Hossein 
Nowab, and to Mussamut Bakshan, the wife 
of Mahomed Nownb, the shares which had 
aforetime belonged to their husbands. 

It seems to be admitted on all hands that 
these snles to the wives were mere benamee 
transactions, and that the ownership of the 
shares remained as before in Hossein Nowab 
and Mahomed Nownab. 

The brothers died shortly after. In 1860 
Museamut Wasla and others, who held a 
decree ngninst Hossein Wownb ahd Mahpmed 
Nowab, took out execution and put up for 
sale (after attachment), the rights and 
interests held by the widows Asmut nnd 
Bakshan, 

These Jadies first objected under Section 
246 of the Civil Pyecedure Code, and failing 
there brought regular sfita to contest the 
decree-holder’s right to sell the shnges in 
question as the property oftheir judgment- 
debtors: they claimed them as their own 
under the sale by Roy Bunsidhar. 

These suits were dismissed, and the defen- 
dant purchasers at the sale retained the 
possession which they had acquired *on the 
81st January, 1861. 

The present suit was broughtsby ¢he*heirs 
of Hossein Nownb other than „the widow 
Asmatoonnissa, and excluding P share 
on the 3lst of January 1873 (one day with 
in 12 years of the defendant’s possession) to 
recover their share of the paternal estate, 
on the ground that the execution-snle passed 
only the rights and interests of Mussamut 
Asmutoonnissa which amounted to the share 
of hêr husband’s property and not the entire 
estate of Hossein Nowab. 

The Subordinate Judge ,dismissed the 
plainfiff’s suit on the ground that as Mussa- 
mut Asmutoonnissa had been given out, to 
the world as the owner of.the property by 


ê~ 
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the father, the gons and daughters could not 
Teny her interest, and that the deceee-holdegs 
were justified in electing to proc®æd against 
the only one of Hossein Nowab’s heirs who 
appeared to hold property, and that Mussa- 
mut Bakshan’s right and interest was the 
entire share that stood in her name. 

We think that the appeal must be dismiss- 
ed, and the Subordinate Judge’s decision up- 
held, althoughswast for the reasons given by 
the Subordinate Judge. ° 

The sale certificate is not on the record, 
but the notification of salo has been read 
to us. It sets forth the names of the debtors 
It like- 
Wise mentions that the rights and interests 
of those of the debtors therein named are 
to be sold; but it at the same time refers 
to the decree dated 29th May 1858 for the 
satisfaction of which the sale was to be 
made. This decree was against the brothers 
Hossein Nowab and Mahomed Nowab. 

And when possession was given, we find 
from the proceeding of February 4th 1861, 
that what was made over to the parchaser 
was the entire right and title in the property 
sold which belonged to the original owner 
(asl malik ore the words used). 

It, has Been- hel] in the case of Ishan 
Chunder Mitter v. Buksh Ali Sowdagur® that 
where an advertisement of sale refers to aud 
specifies the decree in satisfaction of which 
the sale $ being made, the estate sold would 
be the right and interest of the owner of 
the property agaiust wepm the decree was 
made, e In the case*now quoted, the widow’s 
righteand interest only was advertised to be 
gold; but this Court held that as the sale 
advertisement specified the decree which 
wns one agginst the husband, the widow 
was proceeded against in her representative 
character only, and that what passed at the 
sale was the husband’s interest, in other 
words, the entire property. And the Jadi- 
cial Commitee of the Privy Council in 
March 1872 (the manager of the Daor- 
bangah Jatte v. Moharnjah Koouwar Rama- 
put Singh, X Ben., 294,f expressly approved 
of and upheld the principle expressed by 
Chief Justice Sir Barnes Peacock in Ishan 
Chunder Mitter v. Buksh Ali. 

There is no doubt a contrary ruling in 
Sheikh Abdool Kureem v. Syad Jan Ali, 
XVII Weekly Reporter, 55, but thig ense 
was decided before the judgment of the 
Privy Council was known. ° 

ee, ee 


x * I Marsh. Rep., p. 614. 
j 17 W. R, Civ. Rul., p. 459, 
r 


necessary 


We think that we must followethe prece- 
de laid down in Ishan @hunder Mitter’s 
ease, and declare that as the sale notifiertion 
expressly referred to’ the decree against 
Hossein Nowab as the decree in satisfaction 
of which the snle was being made, what 
passed at the snle was not the right and 
interest of the widow and joint heiress 
Asmutoonnissa, but the entire ests of the 
debtor Hossein Nowab. 

And this being our opinion, it is un- 
to go into the question as to 
whether all the heirs were represented in the 
suits brought to contest the sale, or to con- 
sider the cross appenl of the defendants on 
the issue of limitation. 

The Subordinate Judge, however, bas 
made a mistake of detail which must be 
corrected. He tried the two suits together 
and made one judgment do for both, the 
consequence is that the plaintiffs in this case 
have been made to pay a double set of costs, 
whereas there was only one set of defen- 
dants. It was in the other suit that the 
defence was separate, and in which a dditble 
set of costs was properly levied. The Subor- - 
dinate Judge’s decree will be altered accord- 
ingly. With this modification the appeals 
are dismissed with costs. 

@ 





The 27th April 1875. 


° Present: 
The Hon’ble C. Pontifex and E. G. Birch, 
Judges. 
Rent Suits—Admitted Rates—Cesses— Rent in 
kind. 


Case No. 2109 of 1874. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota ` 
Nagpore, dated the 27th May 1874, 
reversing a decision of the Assistant 
Commissioner of Lohardugga, dated the 
24th December 1873. 


Budhna Orawan Mahtoon (Defendant) 
Appellant, 


versus à 


Jemadar Baboo Juggessur Doyal Singh 
(Plaintif) Respondent. 


Baboo Turuck Nath Sen for Appellaft. 


Baboos Unnoda Pershad Banerjee ahd 
Aubinash Chunder Banerjee for Re- 
spondent, 


In a suit for arrears of rent, where the account books put 
in by the plaintiff to establish the rates claimed by him 
wee held by the Courts below to be unreliable, the 


1876.1 


Civth 


Lower Appellate Court was considered to have been 
justifled Ja accepting „(according to its own knowlege 
of them) rates which were admitted and had been 
awarded in ofher cases. 

Certain payments which-were not so much in the 
natae of cesses as of rent in kind, and which were 
fixed and uniform and had been paid by the ryot from 
the beginning according to local custom, were held not to 
be illegal cesses, 


Pontifex, J.—Tuis isn suit to recover three 
yeais’ arredra pf rent. The pluintiff alleged 
that the defendant occupied certaiuw plots of 
land at certain rates named in the plaint. 

The defendant denied that he held the 
whole of those plots, but admitted that he 
cultivated 14 pao of dun chhatisa land at a 
rent of Rs. 6, and one pno of balkati 
land at a rent of one rupee. 

The Assistant Commissioner gave the 
op laintiff a decree for Rs, 21 only, disbeliev- 

ing the plaintiff’s statement as to the quantity 
and description of the land occupied by the 
defendant, and also disbelieving the rates 
stated in the plaint. 

In appenl the Judicial Commissioner has 
held that the witnesses of the plaintiff clearly 
prov@l that the defendant had regularly held 
“and cultivated the several plots of rent- 
paying land mentioned in detail in the 
plaint, and he has further found that the 
defendant had paid Rs. 26-2 for them per 
year, as the rents and cesses pafable in 
respétt thereof, aud he gave the plaintiff a 
decree at that rate for three years. 

In special appeal it is objected that the 
rates allowed by the Lower Appellate Court 
are not supported by any evidence, and that 
the cesses are illegal and should not bave 
been awarded. j 

The plaintiff adduced evidence te show 
that the rates claimed by him were correct, 
and he put in certain books of account to 
est®blish this. Both the Courts below have 
held that these books are not to be relied 
upon; but, as to the rates which he allows, the 
Judicial Commissioner says that he “ough? 
to accept the rates which are admitted, and 
have been awarded in other cases,” and he 
has given those rates in detail at the foot of 
his judgment, relying upon his own know- 
ledge of them., We think under the circum- 
stances that the Judicial Commissioner was 
justified in fixing the rates os he did, and 
those rates it seems to us are fair and proper. 

With respect to what are called the cesses 
dn*this case, we think they are not so much in 
the nature of cesses as of rent in kind, and it is 
not describing them correctly to say of them 
that they are uncertain and indefinite. They 
are fixed and uniform, and are paid from year 
to year in the same quantity and amount ; 

a 
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d evidence was adduced to show that thg 
defendant, Sever since he occupied the.land, 
has paid tise cesses ; nd the Judge has 
moreover found that in Chota Nagpore it is 
the custom for ryota to pay these cesses. 

In support of the appellant’s coutention 
ag to the illegality of these cesses, a case has 
been referred tə which is to be found in 
Volume X, Weekly Reporter, page 257, 
which was also an appeal “fom this same 
distric® But the cesses there referred to 
were “by no means of such a definite and 
certain kind, as they are in the present case, 
as appears by the remark at the conclusion of 
the reported judgment,—* it does not folfow . ° 
“ that because a defendant had been adjudged 
“to pay a particular cess, or other demand, 
“ina particular year, he shoald therefore be 
“ compelled to pay it for ever.” The reasons 
which the Judge below has given for decree- 
ing the cesses in the present case show that 
these certain and definite cesses were paid 
regularly every year for the land occupied. 

Upon these grounds, the decision of the 
Lower Appellate Court must be upheld, and 
this appeal dismissed with costs, Pleader’s 
fee one gold mohur. 





@ 
The 28th April 1876. 


Present: 
The Hon’ble F. A. Glover and R8mesh 


Chunder Migier, Judges. 
Attachment of AlBwances, 
° 
Cases Nos. 408 and 409 of 1874. 


Miscellaneous Appeals from an order passed 
by the Judge of Sarun, dat&l the 19th 
June 1874, reversing an order of the 
Moonsiff of that district, dated the 31st 
December 1873. 


, Chukowree Misser and another 
holders) Appellants, 


DETEUS 


(Deqrece 


ae @ 
* Mussamut Numoodab Kooer and others 
(Judgment-debtors) Respondents, 


Baboo Bama Churn Banerjee for 
Appellants, 
Baboo Hureehur Nath for Respondents. 


No alléwance can be attached until it is actually due 
and paid to the judgment-debtor; but when an instal- 
ment of maintenance 1s about to become due, the Court 
may nake an order for non-payment by the party 
chargeabl@ and ita non-receipt by the debtor. 


Glover, J.—Tue Judge’s decision in this 
case appears to be right. No futuro allow- 
8 
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ance can be attached as it does not become 


the judgment-debtor’s property Zuntil it eis 
actually due and paid? There is n case similar 
to this reported in Volume XV, Weekly 
Reporter, p. 188, Monessur Doss against 
Beer Pertap Sahee, where the Judges say 
that when an instalment of maintenance such 
ns this, is nbout to become due, the Court 
may make an ordet for the non-payment of 
such instalment By the party chargenble and 
its non-receipt by the judgment-debtor? And 
this seems to be the utmost limit whith the 
law will allow our going to in this case. 

[t remafns now for the judgment-creditor 


"+ to make an application to the Court imme- 


diately before the money becomes due to the 
debtor, and ask the Court to grant an injunc- 
tion that the debtor may not receive the 
money, but that it may be paid over as if 
accrues, to the jadgment-creditor. 

These appeals must be dismissed with 
cosis. Pleade’s fees Rs, 10 in each case, 

Mitter, J.—I concur. 


The 28th April 1875. 


Š : Present: 
The Hon’ble C. Pontifex and E. G. Birch, 
Judges. 
° 


Ejectmeni—Rights of Occupancy—Transferable 
k a 
e e 


e Case No. 1042 of 1874. 


Special Appeal from a decision passed by 
the Judge of Purneah, dated the lith 
January 1874, affirming a decision of 
the Moonsiff of Sahibgunge, dated the 
28th October 1873. 


Mr? MSR. yes (Plaintif) Appellant, ° 


oe versus : 


Moonshee Moneerooddeen Ahung 
(Defendant) Respondent. 


Moonshee Mahomed Yusoof for Appellant. 


Baboo Oomesh Chunder Banerjee 


for 
. Respondent. ° 
° 


« A suit by a landlord for ejéctment of the purchaser 
of a jote, gn the ground that the jote was not tranafer- 
(d 
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able, having been dismissed by both theeLower Courts 
on @he ground that a mere right ef occupanoy is trans- 
ferable, the case was remanded by the High Court; in 
special appeal, with referente to the Fault Bench decision 
in XXII Weekly Reporter, page 22 (which had not been 
published when the case was decided) for trial of the 
question whether the defendant was entitled to a higher 
right than a mere right of occupancy. R 
P ® 
@ 

Pontifex, J.—Ixs this case the zemindar 
sues to eject the defendant on the ground 
that the jote which he occupies is not trans- 
ferable. : 


The defendant, in his written statement, 
asserted that the jote was n transferable jote ; 
that he had purchased if at an auction-sale 
in execution of a decree against one Dhuni- 
ram to whom it had belonged ; and that the 
tenure so acquired by him was mowrosee. 

The first Court, among other issues on the 
morits, raised one as to “ whether the defend- 
“ant was an auction-purchaser of the jote 
“of Dhuniram Sunha; whether Dhuniypm 
‘had been the jotedar of the disputed Wnds ; 
“and whether his jote was of the nature of 
“a gozashta tenure existing from a long 
“time past, or whether his lease was only 
“a temporary one; and if his lenge is a 
“ vozusifta lease, is the plaintiff entitled to 
“ eject him.” sf 

The third issue was, whether jote lands 
enn be transferred without the consent of the 
zemindar, į 

At the trial of the case the defendant pro- 
duced witnesses to prove that the jote was a 
gozashta tefure formerly belonging to Dhuni- 
ran, avd the first Court, although it found 
that the Jand had constituted a jotedaree 
tenure of Dhuniram, and had been purchased 
by defendant in execution of a deeree, Was 
doubtful as to whether the jote was transfer- 


| able or not. 


© The Moonsiff in his judgment says :—“ It 
‘ig, however, somewhat doubtful whether 
“the joteof Dhuniram Sanha was a gozashta 
“tenure, and whether he bad acquired a 
“ight of occupancy thereto, for no conclu- 
“sive evidence has been adduced by the 
“defendant upon this point, but only some 
“witnesses who appear to be trustworthy, 
“and cognizant of the facts, have been exa- 
“mined by him.” Then he goes ðu to 
say that hustobood, receipts, and other pepers 
are to be relied on ns evidence on this point, 
but that those filed by the zemindar, plaintiff, 
in this case, do not appear to him to be trust- 
worthy. He adds that “the plaintiff sues 
“upon two grounds: first, that the lands 
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“in guit dogiot constitute the jote of Dhuni- 
“ram ; and secondly, that the jote tighteof 
“the said lands cnnuot be trausferred with- 
“out the donsent of the zemindar ;? and he 
siys, as to the second point, that the plaintiff 
has not produced any evidence regarding 
this.fact as it was incumbent on her to do 
so; and he finds that, by the custom of the 
district, Pote lands are transferable. 

On appeal fo the Judge of Purnenh, he 
flnds that certain witnesses on the part cf 
the defendant “depose consistently to the 
occupation of the jote by Dhuniram as a 
tenant with at least a right of occupancy, 
and they allege that such jotes are regularly 
sold by the custom of the place,” and he 
held that the witnesses were to be believed, 
and that'the jote in question was transfer- 


Mable. 


{no special appeal the objection taken is 
that by a late Full Bench decision, 1eported 
in XXII Weekly Reporter, page 22, it has 
been held (subsequently to the decision of the 
case now under appeal), that a mere right of 
occutmanecy under Act X of 1859 is not 
transferable, nnd that, as in the present canse, 
neither of the Courts bave fonnd that the 
right of Dhunuiram which the defendant 
purchased was more than a mere right of 
occupancy, such right cannot be traesferable. 
But &n fact each of the Courts below seem 
to have assumed that a mere right of occu- 
pancy was transferable, the case in XXII 
Weekly Reporter not having then been pub- 


‘lished, and neither of the Courts considered 


it necessary to try the question whether the 
defendant was entitled, as he ass@rted, to any 
higher right than a mere right of oequpancy. 

Under these circumstances, the onge must 
be remanded to the originul Court to try 
whether the tenure of the defendant is a 
mere right of occupancy under Act VIII 
(B.C.) of 1869 or not. Ifit is, it must be 
governed by the decision above referred te, 
and there must be a decree in plaintiffs favor. 
But if it is found that there is a higher right 
than a mere right of occupancy under Act 
VIII, the Courts below must try whether 
or not such right is transferable, aud decide 
accordingly. 

The costs of this appeal which are hereby 
assessed at two gold mohurs will abide the 
even? 
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e The 28th April 1875. 


° : Present: 
The Houn’ble E. G. Birch and G. G. Morris, 


J udges. 


Act IX of 1871 8. T— Limitation— Minor 's 
Right of Suit. 


Case No. 182-o0f 1874. 


Regulgr Appeal from a decision passed by 
‘the, Subordinate Judge of Dinagepore, 
dated the 13th March 1874. 


Sookh Moyea Chowdhgain (Plaintiff), 
Appellant, 


versus 


Raghubendro Narain Chowdhry nnd others 
(Defendants) Respondents. 


Baboos Sreenath Doss, Kalee Mohun Doss, 
aud Kishen Dyal Roy for Appellant. 


Mr. J. T. Woodroffe, and Baboos Ashoo- 
tosh Dhur, Mohinee Mohun Roy, and 
Tarinee Kant Bhuttacharjee for Respoud- 
ents. 

Where a person whose right to sue ia jimited (say) 
to 12 years, labors under a disa} lity such as is spegfied 
in Act IX of 1871 6.7, aud the disability continues up 
to his death, which occurs within those 12 years leaving 
gome er, 8) yeais to run, his representative in interest 
has only the remainder of the period of limitation (f.¢., 
8 yems in the case supposed) within which te bring lus 
suit. The fact of the representative being himself a 
mino, does not give him any more tıme, ag he can suc 
through his guaidian or t fiiend. 

Birch; J.—TuHe plaintiff, as widow of 
Radha Rumon and adoptiye mother of@one 
Nurendro Narain Chowdhry, deceased, sues to 
obtnin possession of certain property specified 
in the schedule to the plaint byeright of iu- 
heritance, by setting aside a decree based on a 
deed of solehnamah, and nlso a decree based 
on a razinamah and safinamah, all ex&cuted 
by defendant No. 3 Brohmo Moyee in her 
tapacity as guardian of Radha Runton,’ by 
virtue of which ‘deed and decreesen share of 
certain prope: ties was alienated. Hergillega- 
tion is, that Brohmo Moyee had no nathority 
to approve or make such alienations ; that 
they were collusively brought about, and 
were injurious to Radba Rumon and his 
representatives iu estate. 

The defendant Brohmo Moyee pleads that 
the compromise she entered into with defend- 
ants 1 and 2 were for the benefit of the 
minér, her ward, and not in any, way prejudi- 
cial to her interests, The other defendants 
laud 2 raise various objections as to the 
rigut of the plaintiff to institute,this suit, 


C 





but support Brohmo Moyee’s defence that th 
Transactions were for the bengft of tpe 
minor. $ 

The main issues 
Judge were : 

1. Whether the suit was barred by limit- 
ation ? 

2. Whether the validity of the adoption 
of Radha Rumon could be questioned in this 
Buit ? - 

3. Whether Brohmo Moyee as guardian 
had power to alienate any portion of her 
ward’s estate ? 

£. Whether such alienation was for the 


before the Subordinate 


- , bentfit of the minor or not ; and 


§. Also whether the -plaintiff had been 
authorized by her husband to adopt a son ? 

Upon the question of limitation the find- 
ing of the Subordinate Judge is that Radha 
Rumon died after ho had attained majority, 
and having found this he pionounces the 
suit to be barred by Section 9 Act IX of 
1871; and he also says that even if he could, 
upon the evidence, find that Radha Rumon 
died a minor, he should still hold that the 
suit of the plaintiff was barred, inasmuch as 
there is nothing in the wording of Section 7 
to justify the argument urged before him 
thag the legal disabiity of the plaintiff at the 
time of her husband’s death extends the 
period within which a suit must be brought. 

The Subordinate Judge finds tlat the 
deed of adoption purporting to be executed 
by Ram Nath, the husband of Brohmo 
Moyes, is spurious ; tha@gsrohmo Moyee fear- 
ing thht the spurifusness of the deed would 
be @etected in the regular suit brought by 
defendant 1 against her, got the validity of 
the adoption declared by Raghubendro and 
Shib Nath ty means of the rafanamah and 
solehnamah, And he is further of opinion 
that the present suit is got up by Brohmo 
Moye, who puts her daughter-in-law for- 
ward as the ostensible plaintiff, but who is 
herself prowiding the coat of this litigation.’ 
He finds ébat the solehnamalh was for the 
benefits of Radha Rumon, and that it could 
not be set aside. 

He considers it unnecessary to try the issue 
as to the plaintiffs having obtained from 
Radha Rumon permission to adopt.. He 
dismisses the suit holding that it is baired 
by limitation, and upon the fucts he expresses 
on opinion that the solehnamah cannot be 
set aside. 

The first point-we have to conside? is 
whether the suit is barred or not uner the 
provisions of Section 9 and Section 7 Act 
IX of 1871. 
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It is admitted that if Ragha Rumou 
atmined his -majority befere his death in 
1270, the suit is barred, whether it is treated 
ns a suit governed by the 92nd or 96th 
Article of Schedule II, Act IX of 1871, or 
as a suit for the recovery of immoveable 
property. ° 

The whole of the evidence has been dis- 
cussed, and I find no reason fow déssenting 
from the. conclusion arrived at by the 
Subordinate Judge, that Radha Rumon died 
after attaining majority, and that the suit is 
therefore barred by Section 9. 

If the pleaders’ contention that Radah 
Rumon died a minor were supported by the 
evidence, I should still hold that the suit 
was barred under the provisions of Section 7. 
It has been urged before us that {that 


Section provides for succeeding disabilities, S% 


aud that, under its provisions, each succeeding 
representative under disability gets an ex- 
tension of time within which he can bring 
a suit. The concluding portion of the Sec- 
tion runs thos :—“ Nothing io this Section 
‘shall be deemed to extend for more effan 
‘three years from the cessation of the dfsabi- 
“lities on the death of the person affected 
“thereby the period within which the suit 
“ must be brought.” 

The alænation, which is the cause of action, 
took place so far back as 1266 or 18609 and 
even giving the plaintiff the benefit of the 
pe,iod of limitation for the recovery of 
immoveable property, her suit would still be 
barred, it being institute 
Bysack 1280, or 3rd May 1878. 

The period of limitation for the recovery of 
poasessign of immoveable property is twelve 
years from the date of dispossession or dis- 
continuance of possession, and the expiration 
of twelve years from the date of dispossessson 
ig an absolute bar to the right of recovery, 
unless the plaintiff can show that her right 
te sue is saved by some other Section of the 
Act. She says that she was o minor at the 
time her right to sue accraed, and it isecon- 
tended on her belialf that the second Clause 
of Section 7 enables her to compute the 
period of limitation provided in Article 148 
from the date of Radha Rumon’s death. But 
the Inst portion of the Section restricts the 
extension to three years from the date of the 
death of the person dying under disalnlry. 


There was nothing to prevent the plaintiff . 


suing through a guardian any time prior to 
the 4th Magh 1278. It seems that she came 
of age in that year and in that month, but 
the date of her birth is not given, When 
Radha Rumon died in 1270, eight years of 

e 


$ @ 


on the 22nd ` 


Pad 
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the periodeof limitation remained within 
which a suit might have been brouglhteby 
him or his representatives (assuming that 
Article 143 of Schedule II governs the 
case). The representative had eight years 
from the date of his death within which to 
` bring a suit under the ordinary law, and 
Section 7 does not extend that time. 

Under my view of the law, it seems to 
me indubitable that the suit is barred. 


Concurrence in the opinion of the Subor- 
dinate Judge that the suit is barred hy 
limitation is sufficient to dispose of the 
appeal ; bat as the whole evidence las been 
gone into and discussed, I may say that had 
“the. plaintiff been in time, I should not have 
considered that the evidence adduced by her 
proved the case she set up. It was for her, 
coming into Court to set aside a compromise 
confirmed by a decree of Court, to prove 
her allegation that the suit was fictitious, 
and the compromise collusive and injuri- 
ous to the minor through whom she claims. 
She pdduces no evidence which would justify 
even ean inference of fraud. The compro- 
mise by Brohmo Moyee of the litigation 
which had been commenced by two claimants 
to Nrisinga Nath’s estate, was decidedly 
ndvantngeous to the minor. But for this 
he would undoubtedly have been forted into 
litigation always expensive, and fiequently 
uncertain in this country. By giving up a 
small shme of the estate, Brolimo Moyee 
stayed further letigation, and obtained a 
declaration of the validity of the adoption 
of the minor from those who were inclined 
to contest his right to the estate on the 
ground that his adoption was invalid. 


Upon a consideration of the whole case, 
I ap of opinion that the Subordinate Judge 
has come to a right conolusion both upou 
the question of limitation and upon the 
merits of the conse, and I would dismiss thp 
appeal with costs. 


Morris, J.—I think that this suit must 
be treated ng a suit to recover immovenble 
property by right of inheritance, and that it 
must be governed by the twelve years rule of 
Jimitation. No doubt, the plaintiff asks in 
her plaint that a certain deed of compromise 
should be set aside, but this was a superfluous 
requést. If the Court finds that Radha 
Rumon, husband of plaintiff, was the lawful 
heir of Ram Nath, and that during his 
minority Brolimo Moyee as his guardian 
made an alienation of his property which she 
wns not lawfully empowered to make, it is 
clear that any deed executed by her under 
e 
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which sugh alienation was effected becomes 
of necessity void aud of no effect. ag 

“The real€question at issue here is, whether 
the suit can be entertained at all? Whether 
its institution is not barred by the law of 
limitation. It is not material to the deter- 
mination of this issue whether Radha Rumon 
was n major, ora minor at the time of his 
death in 1270; and I. do not thivk it 
necessary to express an pinion on this 
point. If at that time Radha Rumon was a 
majore then clearly, under Section 9 Act IX 
of 1871, the suit is barred, as the cause of 
action accrued during his lifetime in 1266, 


and this suit was not bfought till 1260. . 


This result is not disputed, but it is argued 
that as the present plaintiff was a minor at 
the time of her husband’s death in 1270, and 
did not come of age till 1278, she is eutitled 
under Section 7 of the Act to bring thia 
suit within a period of three years from 
the date of the cessation of her disability. 
Section 7 of Act IX of 1871 runs iu these 
words :—“If n person entitled to sue be, 
“nat the time the right to sue accrued, a 
“minor, or insane, or an idiot, he may iesti- 
“tute the suit within the same period after 
* the disability has ceased, or (when he is 
“nat the time of the accrugl affected by fwo 
“ disabilities) after both disabilities have 
“ censed, ong would otherwise have been 
“allowed from the time prescribed therefor 
“in the third column of the second%schedule 
“hereto annexed. 

“When his disabifay continues up to his 
“death, his representativ® in interes? may 
“institute the suit within the same périod 
“after the death as would gtherwise havo 
“been nllowed fiom the time prescribed 
“therefor in the third column @f the same 
“ schedule. 

“ Nothing in this Section shall be deemed 
“to extend, for moie than three years® fiom 
“the cessation of the disability or the death 
“of the person affected thereby, athe pefiod 
“ within which the suit must be brpught.” 

The lat Clause of the Section meets tke case 
Of a person who is entitled to sue, but who 
was under a disability at the time the right 
to sue arcrued, The 2ud Clause deals with 
the representative in interest of such person 
whose disability hnas continued up to the 
{ime of his death, and prescribes the period 
within which the representative may sue 
upon the same cause of action. While the 
8rd Clause is a qualifying oue, and expressly 
limits fhe right to sue to the ordinary period 
prescribed in the 8rd column of the 2nd 
schedule save in the event of the, disability 


~ 
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of the person affected thereby cgasing, oW] title as adopted son of Ram Neth and the 
ein the event of his denth, whilst so affected, | uylisturbed possession of dis estate, also an 
after such period hag expired, ingwhich cfise undisputed tight to 11 nnnas out of the 16 
a period of three years is allowed from the | aunas share of the property left b$ Nrisingn- 
cessation of the disability or of the death of | nath. True, a 5-unna share of the property 
such person, Applying the rule to this case, | was abandoned ; but as an equivalent she 
we find that the right to sue acerned to |received a sum of Rs. 7,000 in gash 
Radha Rumon in 1266, Under Article 143! under the head of porportionate share of 
of the 2nd schedule he could have brought | monies to meet possible debts of Nrisinga- 
the suit within a period of twelve years |nath. I pbserve that this cfmpromise was 
from that date,—i.e., up to Magh 1278. He subsequently confirmed by a decree of Court, 
died in 1270, and therefore his represen- | and it would require much stronger evidence 
tative in interest,—that is, the present! than has been presented in this case to justi- 
plaintiff,—could not bring the suit after the fy a Court, 15 years afterwards, setting it 
limgt of Magh 4278. It has been argued ' aside as fraudulent and collusive. I think, 








`+ that the representative in interest who is therefore, the appeal must be dismissed with, 


allowed by the 2nd Clause of Section 7. to | costs. 
institute the suit must necessarily be n 
major as no minor cnn institute a suit ; and , w 
that therefore n representative in interest, The 28th April 1875. 

if a minor, is entitled to sue at any time 
within a period of three years from the 
cessation of his disability. But I consider The a o ace and Romesh 
this contention to be unsound. The terms HMDS ON eet Oo GeSe 

of the Section do not bear this construction. Execution— Application by other than Debree- 
Nor is it true that a representative in in- holder, : 
terest, if n minor, cannot institute a suit. - 
He can always do so by means of his Case No. 516 of 1874. 


guardian of next friend. ‘The Section must Miscellaneons Appeal fiom an order passed 
be “construed strictly, and where we find by the Judge of Patna, dated the llth 
express provision of time given to the person September 1874, reversing an order 8f the 
suifering under a disability to whom the Sudder Moonsiff of that district, dated 
right to gue accrued, and no such provision to the 14th Alarch 1874. 

his representative in interest, the conclusion 

follows that the omissign in respect of the| Durino Roy (Decree-holder) Appellant, 
Intter, was iutentgonal én the part of the 
Legislature. In this view the suit of the 
plaintiff must be *dismissed as being barred | Doolla Roy (Judginent-debtor) Respondent. 
by the Statute ‘of Limitation. This disposes 

of the appenl and renders it unnecessary to Moonshee Abdool Baree for Appellant. 
express an opinion upon the merits of the ° 
case generally. But as the entire evidence Mr. C. Gregory and Baboo Boodh Sin 

has been read out, I think it right to say Singh for Respondent. 

that I concur in the view that plaintiff hag °, ea AA PRT E AE dienei 
fuiled tg show that the compromise entered ar a ha record ganna be eoacar be ad applis 
into by Brolmo Moyee in 1266 to put an | cation to exeonte the dene : 

end to the two suita which had been insti- 

tuted “ngninst the minor Radha Rumone| Mitter, J.—'T'a18 appenl must be dismissed 
which not only impeached the title of Radha | with costs. The decree which is sought to 
Rumon, but threatened to deprive him of | be executed is dated the 14th December 1866. 
certain properties which he claimed ns next | An application was made on the 9th of Di cem- 
heir to one Nrisinganath, was a fraudulent | ber 1869 to execute tbat decree, which was 
and collusive transaction and injurious to the subsequently struck off. The present appli- 
interests of the minor. On the contrary, | cation to execute the decree las been made 
it seems to me that Brohmo Moyee acted | on the 7th of August 1873. The judgment- 
wisely in warding off the threatened liigan- | debtor pleads limitation. Uuder the new 
"tion. The terms of compromise she effected | Limitation Act it must be shown that this is . 
were on the whole advantageous to the | within three years either of the last appli- 
minor, She ognition of his j cation made for executing the decree or the 
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date of ang notice that might have been 
issued on the jadgment-debtor upon suweh 
application. The pleader for the decree- 
holder reliés upon an application which was 
made on the 8lst of August 1872. This 
application was not made by the decree- 
holder then on the record. It was therefore 
not a petition to execute the decrée, and 
cousequefitly the decree-hclder is not entitled 
` to count three Years from that date, and-as 
he is not within time from the 9th of 
December 1869 when a substantial applica- 
tion was made, the execution of the decree 
must be held to be barred by the law of 
limitation. i 

The appeal is, therefore, dismissed with 
custs, Pleaders fees 1 gold mohur. 


P 





The 29th April 1875. 


Present : 


The Hon’ble F. A. Glover and Romesh 
° *e Chunder Mitter, Judges. 

Joint Decree— Application by Sharers for Execu- 
tion— Addition of Purchasers—Aot VIII of 
1859 8. 208. 


bd Case No. 418 of 1874, 


Miscellaneous Appeal from an order passed 
by the Judge of Patna, dated the 11th 
September 1874, affirming an order of 
the Subordinate Judge of thgt district, 
dated the 6th May 1874. 


Ld 
Seetaput Roy and another (Decree-holders) 
Appellants, 


versus 


Syad Ali Hossein and others, Respondents, 
Baboo Rajendro Nath Bose for Appellants. 


Baboo Debendro Narain Bose and Aloonshee 
Mahomed Yusoof for Respondents. 







Wher’ two out of several decree-holders 
- Court, to execute their share of thegh 
for possession and mesne profits) g 
holders, though they virtually% D) 
by signifying their consent, sisa 
consent, and the original apfdica TO 
with the execution of the de¢zee Tori meene profits : 
HELD, that there was no d&plication on 













or any application by some of them for execution of 
the whole decree, and that the Court’s order directin ® 
reagization ofthe unpaid portion of mesne profits was 
passed withouany proper apptication. 
'e—Can the purchasers of a share in a decree ba 
added upon the record, under Act VILI of 1859 s. 203 
as co-decree-holders ? 


Miter, J.—TuReB persons, — namely, 
BegumJan, Begoo Jan, and Ali Hossein, — 
brought a suit to recover possession of 19 
sehams of certain properties against several 
persons, A decree was given in their favour 
on the 20th August 1867, and it is alleged that 
that decree had been subsequently modified in 
favor of the two defendants, Zuhoor-ul-Huq 


and Mussamut Suleemun. “For the purpose . 


of deciding this miscellaneous appeal it is 
not necessary for us to enquire whether this 
was 80 or not. On the 24th of September 
1867, the appellants now before us applied 
to the Court, alleging that they had pui- 
chased a share in the decree. The decree- 
holders, by a petition of that date, signified 
their consent to the appellants being ndded 
as co-decree-holdera, Upon that the Court 
ordered that the names of the appellants 
should be added as co-d-ciee-holdersa. On 
the 29th of July 1878, Begoo Jan and Ali 
Hossein made an application, asking the 
Court to permit them to egecute their shere 
of the decree which they alleged to amount 
to one-half, and their prayer was that an 
Ameen be deputed to make over possession 
of the property in respect of their sare, and 
after ascertaining the wassilat to allow them 
to execate their decgewe for one-half of the 
amount that might be foun@due. Upof this 
a notice was issued upon, the other vo 
decree-holders,—namely, Begum Jan and the 
appellants,—and on the 3rd of September 
1878, they, by petition, consented t the decree 
being executed in the shares mentioned in 
the petition of Begoo Jan and Ali Hossein 
of the 29th of July 1878. Accordihgly, 
an Ameen was deputed on the 9th of March 
1874, with instructions to make ovér fhe 
decreed property to the several decrae-holders 
in proportion to their respective shares, and 
ałso to ascertain the respective shares of 
mesue profits due to the several decree- 
holders. On the 28rd April 1874, two of 
the judgment-debtors, Zuhoor-ul-Huq and 
Mussamut Suleemun, made an application to 


na | the Court executing the decree, alleging that 


ey had compromised with Ali Hossein and 
Begoo Jan, two of the decree-holders, whose 


‘shares amounted to 12 annas, in respect of + 
their cl#im for mesne profits, and praying 


that they should be released from it. Al 
o Jan- nleo, by petition, 
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gave their consent to tho prayer of Zuhoor- 
ùl-Huq and Mussamut Suleemyn. Upon 
this, on the next gay, the 288 of Aptil 
1874, the appellants appeared and made 
au application retracting their former consent, 
and asking the Court to ptt them in posses- 
sion of one-half, being their share of the 
property, awarding to them one-half of the 
mesne profits that might be found due from 
the judgment-debtors. On this state of 
things the Court of first instance made the 
following order: ‘' That the decree-holders 
‘and the purchasers be jointly put in posses- 
“ston. As Ali Hossein and Begoo Jan have 
“obready realize@ from Chowdhry Zuhoor- 


` © yl-Hug and Musanmut Suleemun 12 annas 


“of the mesne profits, and put in a petition 
‘(in order to inform the Court of it, Mussa- 
“mut Suleemun and Chowdhry Zuhoor-ul- 
“ Huq cannot be held liable for the aforesaid 
“12 annas mesne profits. If Ali Hossein 
“ and Begoo Jan, decree-holders, have realized 
“ more than their own shares, the purchasers 
‘are at liberty to take steps for realization 
‘of the same, ns it may seem to them meet 
“and proper ; but no execution can be taken 
“against the judgment-debtors for the 12 
“annas wassilat already realized. The 
“ decree-h8lders shguld realize the remaining 
“A annas mesne profits only by taking out 
“execution. The Ameen should be informed 
“of the above facts with directions to act in 
“ accord@nce therewith.” Against this order 
there was an appeal by the present specinl 
appellants to the Piet Judge, who con- 
firmed the order of the first Court. 

Fa this special appeal it has been contended 
that the order pf the first Court with refer- 
ence to mesne profits is wrong, because the 
compromis@gupon which that order is based 
wns not certified to the Court as required by 
law (Section 206, Act VIII of 1859) by all 
the flecree-holders. It was certified only by 
two of the decree-holders, Ali Hossein and 
Befrooe Jay. It is not necessary to decide 
the question raised in this objection in this 
specig] appeal, because it seems to me that 
upon another ground, which I shall presently 
state, the order of the first Court with 
reference to mesne profits cannot stand. As 
to that part of the order which directs that 
the decreed property be made over to all the 
joint decree-holdera, there has been no objec- 
tion raised against it, and we have nothing 
further to do with if; but with reference to 
the order for mesne profits it appears 60 me 
that there has been no proper application for 
execution of that part of the decree. 

The decree was originally in favor of 


three persons, and the presgnt special 
appellants, by application, asked the Court 
to be added as co-decree-holders, and that 
wns allowed. Itis doubtful whether, under 
Section 208 Act VIII of 1859, they could 
be so added upon the record as co-decree- 
holders. Section 208 refers to the assign- 
ment of a whole decree, not of a portion 
of a decree. Therefore, as I hgve already 
observed, jt is doubtful whether the Court 
had power to place the present special appel- 
lants as co-dectee-holders on the record. But 
be that as it may, we think that there has 
been no proper application for executing the 
decree as far ns the mesne profits are con- 
cerned. The action which has been taken 
to ascertain the mesne profits was upon a 
petition which was filed by Begoo Jan and 


Ali Hossein on the 29th of July 1878. Thate, 


was a petition by two out of several decree- 
holders to execute their share of the decree. 
This could not be done under the law. It 
was a desree in favor of all, and therefore 
either all the decree-holders should have 
joined in the application, or if they duld 
not agree amongst themselves, under Section a 
207 they should have asked the Courts 
permission to execute the whole decree by 
passing such order as might protect the 
interests of the other decree-holders. It 
may be said that the other two dgcree- 
holdera,—namely, Begoo Jan and the appel- 
lants, (treating the appellants as decree- 
holders,) virtually joined in this application 
as they signified their cofsent to it by an 
application dated the 28rd December 1873; 
but as theyssubsequently retracted their con- 
sent, nyd as the persons who originally made 
the plication toexecute the decree,—namely, 
Begoo Jan and Ali Hossein,—declined to 
proceed with the execution of the degree 
for wassilnt against Zuhoor-ul-Huq and 
Mussamut Suleemun, it must be held that 
here has been no application on the part 
of all the decree-holdera to execute the 
decree for mesne profits, and as I bave shown. 
above, neither there has been any application 
for execution of the whole decree by some 
of the decree-holders ng provided in Section 
207. This being so we must bold that the 
order regarding mesne profits has been 
passed without any proper application having 
been made by the decree-holders for execut- 
ing the decree for mesne profits, and on „that 
ground that part of the order of the first 
Court must be cancelled, and the parties 
must be left to proceed according to law. 
Each party to bear their own costs. 
Glover, J.—I concur. 
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The 29th April 1875. 5 


* Present: . 
The Hon'ble W.. Markby, Judge. 


Zemindaree Rights — Declaratory Decree. 
Case No. 1581 of 1874. 


Special Appeal from a decision passed by 
the Seobnd Subordinate Judge of Raj- 
shahye, dated the lst June 1874, revers- 
ing a decision of the Moonsiff of Pubna, 
dated the 31st March 18738. 


Bipin Beharee Roy (one of the Defendants) 
Appellant, 


cereus 


Issur Chunder Sen and others (Plaintiffs) 
Respondents. 


Baboo Bhoobun Mohun Doss for 
Appellant. 


Baboos Mohinee Mohun Roy, Umbika Churn 
e Bose and Bhyrub Chunder Banerjee for 
` Respondents. 


Where a plaintiff’s claim in a suit for rent is disallow- 
ed, on the ground that his zemindaree right is denied, 
he is justified in going to the Civil Court to have his 
title deolared. 


@ 

Ig seems to me that thig special appeal 
ought to be dismissed. I think the oase is 
brought within what is called the onse of 
Fyz Ali Khan, decided by the Privy Council 
on the 22nd of January 1873 and re-affirmed 
in a very recent decision of the Pri 
Council delivered on the 10th February 
1875. 

The case of Fyz Ali Khan is described in 
this last judgment as being one in which the 
plaintiff sought as zemindar to enhance the 
rent of a tenant. He was met by the objec- 
tion tbat the zemindaree right was not in 
him, And therefore he went to the Zillgh 
Court to establish his zemindaree right. 

I think that on the facts found by the 
Subordinate Judge in this case which are no 
doubt correct, this case stands in the same 
position, The plaintif went into the 
Revenue Court to get rent from a person 
whom he sued as his tenant, As fur as I 
can see, that person raised no substantial 
question ag to the pluintiff’s right to get the 
rent. But another person, the present defen- 
dant stepped in and was made a party to 
the suit. And I have no doubt (notwith- 
standing some expression in the judgment 
ultimately given that the kabooleut was not 
proved), that the real ground why the 


plaintiff's claim in that suit was disallowed 
wns that his zemindaree right or right 
Mnlogoushereto was denied by the present 
defendant. I think, therefore, that the cense 
fnlls within the decision of the Privy 
Council in Fyz Ali Kban’s case, and that the 
plaintiff was justified in coming to the Civil 
Court to get his title declared. That was 
in reality the only way in which he could 
prevent a similar objection being agnin made, 
and possibly being again successful if he 
sued for rent, I think, therefore, the judg- 
ment of the Subordinate Judge is borne out 
by the decision of the Privy Council. «But 
ns the evidence in this cass has been taken, 
the Subordinate Judge was wrong in 
remanding the case to the first Court under 
Section 353 Act VIII of 1859; he should 
have tried the case himself. The case will 
be, therefore, remanded to the Subordinate 
Judge to be heard by him, but as the special 
appellant has failed on the objection taken, 
he will pay the costs of this appeal. 





Á 


The 29th April 1875. 


Present: 
The Hon’ble W. Markby, Judge. 


e e: 
Enhancement of Rent—Notice— Credibility of 
Witnesses—Special Appeal. 


Case No. 1305 of 1874, 


Special Appeal from a decision passed by 
the 2nd Subordyate Judge of Alymen- 
singh, dated the Tih April 1874, tevers- 
ing a decision of the Jloonsiff of Ping- 
nah, dated the 5th January 1874. 


Sreekant Ghose (Defendant) Appellant, 
versus 


Bhugwan Chunder Sen (Plaintiff) 
Respondent. 


e 
Baboo Tarinee Kant Bhutthoharjec 
for Appellaut. ° 


e 
Baboo Nullit Chunder Sen for Respondent. 


In a suit for rent at an enhanced rate, the landlord 
is not indispensably bound to prove the very rate which 
he claims in his notice. 

Where the first Court and the Lower saa Court 
differ as to the credibility of witnesses, the High Court 
has no power to interfere in the matter in special 


appeal. 


PrHInkK the special appeal ought to be. 
dismisfed. The first ground is that the 
landlord suing for rent at an enhanced rate 
must prove the very rate which he claims 
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in his notice. Sach a notion as that bas not 
Wen shown to have been sanctionad by an 
provision of the lawor by any Gecision àr 
this Court. 

The second objection is that the notice is 
indistinct. The notice has been translated, 
and it seems to me to be a clear notice, and 
that any ryot could perfecily understand it. 

The third objection is also bad. It is 
objected that the witnesses relied on by the 
Subordinate Judge are not witnesses who 
speak of the rates of rent being paid by 
ryois of the same class in respect of lands 
withf similar advantages. Upon reading the 
. judgment even of Che first Court, it is quite 
clear that they were so treated by the first 
Court. And there is no doubt that they 
were 80. 

The only question in this case is one of 
credibility. The first Court, for the reasons 
given by it, chose to disbelieve those wit- 
nesses. The Court of Appeal thought that 
two of those witnesses were credible. That 
isa matter with which I have no power to in- 
terfere in special appeal. The judgment of 
the Lower Appellate Court must prevail 
upon that point. The special appeal will be 
dismissed with costs. 

‘e o 


The 29th April 1875. 
; : 


Present: 
The Hon'ble W. Mitkby, Judge. 


& 
Act VILI (B.C,) Êf 1869 8. 14—Service of 
, Notice. 


Case No 1215 of 1874. 


Special Appeal from an order passed by 
the Officiating Additional Subordinate 
Jûdg? of ipperah, dated the 24th March 
1874, reuersing a decision of the Addi- 
tiona, Moonsiff af Ameergaon, dated 
the 80th August 1873. 


Mahomed Elahee Buksh Chowdhry and 
others (Defendants) Appellanis, 


versus 
_ Brojo Kishore- Sen (Plaintiff) Respondeng, 
® 


Baboo Rajendro Nath Bose 
for Appellants. 


k Baboo Bhyrub Chunder Dgss for 


o Respondent? 


Where pergonal service of notice upon a co-sharer, 
under Act VIII (B.C.) of 1869 a., 14, is found to be 
impracticable, the notice may be stuck up at the adjein- 


ing house of another co-sharer. å 


I TINK the special appeal ought to be 
dismissed. Section 14 Act VIII (B.C.) of 
1869 does not lay down exactly the mode in 
which service of notice is to be effected, but 
if possible it is uot to be otherwise than 
personnl. To effect personal service in this 
case was impracticable. And having fniled 
to effect personal service, notice was stuck 
up at the house of one of the co-sharers 
who lives in a house adjoining the house of 
the other co-sharer. The Lower Appellate 
Court seems to have thought that that was 
n service of notice at the usual place of 
residence within the menning of the Sectiop. 
And I am not prepared to say as a mattfr of 
law that that finding is wrong. 


It has also bees contended that each party 
was entitled to have a separate copy of the 
notice. Phe Act does not say in so many 
words that the parties are to have a copy of 
the notice at all, though probably it was 
intended that they should have the means of 
ascertaining exactly what the notice contained, 
In this case they had that means because 


‘there is no reason to suppose that the notice 


which was: stuck up at the house of one of 
the co-sharers was not accessible to the 
other at any time he pleased if he wished to 
ascertain its contents. The parties also im 
this case do not in any way deny that thay 
had full notice of the intention to enhance, 
and of all the particulara which the Act 
infgnds that they should have. 


Under these circumstances, I do not think 
I am called upon to sny that the decision of 
the Lower Appellate Court is wrong and that 


the service of notice was insuffcient, 
The special appeal will, therefore, be 


dismissed with costs. 
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eThe 30th April 1875. 


z Present: 


The Hon'ble W. Markby and H. B. 
- Lawford, Judges. 


Baariaters and Vakeels— Appearance of 
Advocate without Pleader., 


Case No. 1952 of 1874. 


Special Appeal from a decision passed by 
the Judge of Twenty-four Pergunnahs, 
dated the 19th May 1874, affirming a 
decision of the 4th Moonstff of Alipore, 
dated the 19th September 1873, 


Gobind Chunder Dutt (Plaintiff) Appellant, 


versus 
* GPN 
O,°B. Andrews nnd another (Defendants) 
Respondents. 


Mr, Palit and Baboos Issur .Chunder 
Chuckerbutiy and Kishen Komut Bhutta- 
charjee for Appellant. 


Mr. J. T. Allen for Respondents, 


An Advocate of the High Court may appear for 
the respondent in a special appeal, instructed by the 
respondent in person. 


Markby, J.—In this case an objection was 
taken that Mr. Allen, who is an Advocate of 
this Court, could not appear for the re- 
spondent in this special appeal, he beir 
instructed by the defendant in person, aud 
uot by a pleader. 

We did not decide upon the abjection at 
the time, because if was represented that a 
decision had been given on thig point, We 
are unable to flud any decision of this Court 
in any way bearing on it. In one case, the 
Jate Chief Justice and myself held that an 
Adygecate could not appear upon the instruc- 
tions of a pleader of the Smull Cause Court ; 
but that doeg not affect the preseut question. 

On the other hand, it has been held in 
England that a party who has appeared to 
a suit in person, may himself instruct a 
bariister to appear for him at the trial—Doe 
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v. Hale? 15 Q. B., 171, and that the barris- 
ter may agpear accordingly. 

In thie canse the réspondent himself in- 
structs Mr. Allen, and he hns not employed 
any pleadir in this Court We think we 
should be bound to hear Mr. Allen argue 
this appeal as Advocate for the respondent. 

As regards the third ground taken in 
this case, that the Lower Appellate Court 
ought to have found whether or not the 
other servants (that is, the servants other 
than*Ram Taruck Bose) of the defendants 
had wrongfully enticed the coolies a ay -— 
we think that that grouyd cannot be main- 


tained. We do not consider that the District’ ` 


Judge in any way intended to exclude thie 
evidence of what was done by the other 
servants. We have no doubt that he con- 
sidered that evidence. The view which he 
appears to have taken—and we have no reason 
to suppose that it is not quite a reasonable 
one—was that Ram Taruck was the prin- 
cipal representative of the defendants, and 
whatever acts were done by this person or 
the other servants were looked upon as all 
substantially acts done by Rum Turuck him- 
self. Therefore we do not think that there 
ig any ground for sgu posing ¢hat if thie 
issue had been drawn in fy other way,’ tho 
District Judge would have come to any 
other conclusion. 

As regards the first and secong grounds 
which constitute the main point for our con- 
sideration, namely, whether the evidence 
objected to was profferly geceived, it seems 
that the evidence received was the judggient 
aud the finding of the Magis:rato in the 
proceedings which arose out of this transac- 
tion. The complainant in those proceedings 
was a servant of the present plaintiff, and the 
defeudant in those proceedings was a servant 
of the present defendants. Substantially 
the same complaint was then made as is 
made in this case, that Ram Tarugk diad 
enticed the coolies awny. The *Macistrate 
found that that was not so. Ard the Dis- 
¿ict Judge in this case has taken itfo his 
consideration that judgment of the Magis- 
trate, in considering whether or no he should 
uffirm the decision of the Moonsiff. Having 
regard to the very general provisions of 
Section 11 and Section 13 of the Evidence 
Act, we are not prepared to say that the Dis- 
trict Judge was wrong in taking this evi- 
dence into his consideration. That being 
80, and, that ground having failed, it is un- 
necessary for us to express any opinion upon 
the operation of Section 28 Act IT (B. C.) of 
1870, which is the only other ground in 


cl? 
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special appeal. Inasmuch as thdre is a 
finding by the District Judge thaf there wes 
no inducement offered to the coolies, the 
whole suit must fail, and this special appeal 
must be dismissed with costs. 





The 30th April 1875. 


Present: 


‘hé Hon'ble Fə A. Glover and Romesh 
Chunder Mitter, Judges. 


Ex ecution—Limitation—Act VIII ( B.C.) 
of 1869 «. 58. 


Case No. 412 of 1874. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Paina, 
dated the lOth July 1874, reversing an 
wder of the Meonsiff of Behar, dated 
the 11th December 1873. 


Syud Akram Shere and another (Judgment- 
debtors) Appellants, 
3) AR 


: © versus 


Baboo Lalljee Singh (Decree-holder) 
Respondent. 


* © Meonshee Mahomed Yusoof ° 
e for Appellants. 


e 


Baboo Anund Chunder Ghosal 
for Respondent. 


On a decree for rent dated 18th July 1870, execution 
rocess was taken out on ?2lst April 1878, On 24th 
October following, an order was passed for tsłubana to be 
e deposited within 7 days, bat, before that time espired 
(ie. on 27th October), the case was struck œf by an 
order which was not appealed against. The next exe- 
cution process was taken out on the 6th December 1878: 
Hrup that as the last process, being for a sat off, was 
hot of the’same nature as the first, whioh was for 
s 


attachment of property, it could not begconsidered to 
be agcarrying out of the former, and as the order of 27th 
October 1878 remained uncancelled, the decree was 
barred under the Reut Law, 8. 58. a 


Glover, J.—A PRELIMINARY objection has 
been taken to the hearing of this appeal, 
under Section 102 of Act VIII (B.C.) of 
1869, on the ground that the original suit 
was for a sum less than Rs. 100, and that 
no question of title or of right to vary the 
rent was involved in it- We find, however, 
on turning to the record, that the suit was 
for more than Rs, 100, and that the exe- 
cution itself was taken out for Rs. 138. 
The objection therefore fails. 

On the appeal of the judgment-debtor, we 
find that the decree is dated July 18th, 1870. 
On the 21st of April 1878, execution process 
was taken out, and on the 24th of October 
following, an order was passed for tulubana 
to be deposited within 7 days. On the 28th 
the case was struck off. Prima facie this 
last order was wrong, the 7 days not having 
expired ; but there may have been re sons 
for thus shortening the time originally ® 
allowed. At all events this order was never 
nppealed against, and must therefore, until it 
is set aside, stand good. l 

The n&xt execution process was taken out 
on the 6th of December 1878, but, unle&s it 
can be shown that this was a carrying on of 
the original process of the 21st of Apuil, the 
decree-holder cannot have the benefit of the 
Full Bench decision in Heera Lull Seal v. 
Purran Matteah, VI Weekly Reporter, 84. 
Now the first execution process wns for 
attachnfent of the debtors property; the 
second was for n set off of the decree against 
another decree which had been obtained by 
the debtor ngainst the deciee-holder, so that 
the two processes were not of the same 
nature and the last cannot be said to have 

en a carrying on of the first. Moreover 
the debtor’s decree was for the larger umount, 
and under Section 209 of the Civil Proce- 
dure Code no set off could have been had by 
the decree-holder. 

As the case stands now before ua, we are 
bound to say that the last process taken out 
by the decree-holder was not a carrying out 
of n process tuken out before the expiry of 
the three years allowed by the Act} and 
tliat (the order of October 28th remairfing 
unenneelled) the decree of the respondent 
has been barred by lapse of time under the 
provisions of Section 58 of the Rent Law. 

The appeal must be allowed, and the 
Judge’s order reversed with costs, Rs. 10. 


' | | 
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e The 3rd May 1875. 


° e 
; Present: 
The Hon’ble C. Pontifex and E. G. Birch, 
Judges. 


Redemption of Mortgage—Refund of Excess 
Payment— Appeal. 


Miscellaneous Appeal from an order passed 
by the Judge of East Burdwan, dated 
the 25th March 1875. 


Sreeram Chunder Banerjee and another, 
Appellants, 


VErsus 


Mudhoo Soodun Roy and another, 
Respondents. 


Baboo Ashootosh Dhur for Appellants, 
No one for Respondents, 


NePeppeal lies from an order refusing an application 
by a*moitgagor for the return of excess payment 
afieged to have been made by him in a proceeding 
under Reg. XV of 1798 by which he redeemed hia 
mortgage, 


| Note by the Deputy Registrar.—Tur 
ovigigal matter before the Lower Court, to 
which this petition relates, was n proceeding 
uuder Regulation KV of 1798, on the 
npplication of the petitioner (the mortgagor) 
to redeem a moitgage on payment of the 
mortgage loan. a 

The petitioner deposited in*Court the 
money due under the mortgage with interest, 
&c., which the mortgagee drew out. 

Subsequently, the petitioner seems to have 
found out that the sum he had deposited, 
and which had been paid out, was in excess 
of his liability ; and he accordingly applied 
for a return of the excess, seeking, ns the 
Lower Court states, to have ‘the whole 
account re-opened. 

The Lower Conrt refused the application ; 
and from that order the petitioner seeks to 
appeal to this Court. 
` As no appeal from such an order Appears 
to be provided by law, and 


xix” y P VoL the petitioner seems to 
- Seo Mmepherson’s have his remedy by regular 
ont ene _ suit, I beg to refer this 


petition for the ordera of 
the Court as to whether it should be admitted 
or otherwise. i 

Pontifex, J—We think that no appeal 
lies in this case, - 


a 
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e The 8rd May 1875, . © 
: $ Present : 


The Hon'ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Zur-i-peshgee Morigage—Sale for Government 
lievenuse— Morigages's Right of Action. 


Case No. 121 of 1874. 


Regular Appeal from a decision passed by 
the, Subordinate Judge of Shahabad, 
dated the 2nd March 1874. 


Bishen Dyal Singh (Defeydant) Appellant, 


VErTSus 


Huruck Narain Singh (Plaintiff) 
Respondent, 


Mr. H. E. Mendes and Baboos Chunder 
Madhub Ghose and Judoo Nath Sahoy 
for Appellant. 


Baboos Mohesh Chunder Chowdhry and 
Hureehur Nath for Respondent. 


H 8 executed a deed of sale in favor of N and R, 
in respect of several properties, some of which had been 
mortgaged to N under a zur-i-peshgee deed. Notwith- 
standing this sale H $ in sold the sahe prope: ties 
to B. Upon this N and R brought a suit to have Pheir 
rights upheld against B, which was eventually decıded 
by arbitrators whose awaid was that the property should 
be equally divided between R and B. After this R 
paid off half the gur-i-peshgee debt due N; but B 
refused to do so. Upon which N sued H Sand B to 
recover the moiety still due with interest. B pleaded 
that plaintiff was not entitled to maintain the suit in- 
asmuch as he had, wifMe in possession of all the 
mouzahs mortgaged to him, alloWed some of thein to 
be sold for arrears of Government revenue, and @ he 
was still in possession of the rest 9 

Hevp that if the mouzahs when sokl were in posses- 
sion of B, and were so sold on account of his laches, 
ther N would be entitled to maintain the action not- 
withstandıng his possession of the rem der, because 
it would be clear that by B’s act the value of the secinity 
had been diminished, 


Mitter, J.—Ivt appears that in this case, 
one Lallah Hureehur Surun Singh, ¢he 
defendant No. 1, was the pr&prietor of 
Mouzah Puraini Khalav, &o. He’ executed 
a zur-i-peshgee deed in favor of the Dilain- 
fiff in this case on the 19th Chyet 1272, 
corresponding with the 30th March 1866, 
having borrowed from him Rs, 6,850, and 
one of the conditions of this zur-1-peshgee 
deed was that should the person executing 
the deed contravene any of the terms of it, 
the zut-i-peshgeedar would be entitled to 
recover the amount advanced with interest 
from” the person executiug the deed or by 
the sale of the properties mortgaged in the 
deed. It is alleged in the plaint that Lallah 
Hurcehur Surun Singh, subsequen® to this, 

` l ? 
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an the 2nd of Pous 1279, exeoutéd a deed 
of sale in favor of the plaingff, and en 
person of the namé of Lallah Ramessur 
Dyal Singh in respect of several properties 
including those mentioned in the aforesaid 
gur-i-peshgee deed; that notwithstanding 
this deed of sale, Lallah Hureehur Surun 
Singh again sold the same properties to 
Lallah Bishen Dyal Singh, the defendant 
No. 2, on the llth February 1872. Upon 
this document having been executed, a quarrel 
arose between the two sets of purchasers 
as to the proprietary rights over the mouzahe 
sold, whereupon fle plaintiff and allah 


"+ Ramessur Dyal Singh brought a suit to have 


their rights upheld against Lallah Bishen 
Dyal Singh. Lallah Bishen Dyal Singh, 
the defendant No. 2, who is the appel- 
lant before us, in that suit, contended 
against the genuineness and validity of the 
` document set up by his antagonists, namely, 
the plaintiff in this case and Lallah Rames- 
sur Dyal Singh. It appears that the plain- 
tiff then relinquished his claim based upon 
the right of purchase, and allowed the suit 
which he, slong with his co-vendee, had 
brought, to be conducted at the instance of 
that co-veadee alone, That suit eventually 
wif decided nccofding to the award of 
certain arbitrators appointed in this way, 
that the properties were to be divided in 
equal shares between the parties, that is, 
between Lallah Ramessur Dyal on the one 
hand, and Lallah Bishen Dyal Singh, the 
defengant No. 2, on th® other. The plaint 
thea goes on to allege that Ramessur Dyal 
and Bishen Dya having acquired the pro- 
prietary right8 of the mouzahs leased out 
by the zur-i-peshgee deed, were liable to 
pay the zur-i-peshgee money out of the 
properties in their possession and mentioned 
in the wzur-i-peshgee lease; that Lallah 
Ramessur Dyal Singh, purchaser of a moiety 
of ethgse properties, paid off amicably hig 
share of tie debt to the plaintiff, and that 
the defendant not having done so, bat on 
the cfhtrary having dispossessed the plaintiff, 
this suit is brought to recover one-half of 
the principal sum advanced, namely, Rs. 3,425 
with interest against the person executing 
the zur-i-peshgee deed, and also agninst 
the defendant No. 2, Lallah Bishen Dyal 
Singh, who is in possession of a moiety of 
the properties mortgaged in favor of the 
plaintiff. The defendant No. 1, the person 
who executed this zur-i-peshgee deed, did 
not enter appearance in the Lower Court. 
The appellant before us, the defendant No. 2, 
Bishen Dyal Singh, appeared and put in a 
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written statement. The matesial portion 
of his allegation in the written statement is 
to the following effect, that the plaintiff, 
while in possession of all the mouzahs mort- 
gaged under the terms of the zur-i-peshgee 
deed, did not pay the Government revenue 
of some of the mouzals and thus allowed 
them to be sold by the Collector for atrenis of 
revenue, and they having been thus sdld have 
passed into the possession of the purchaser 
at the revenue sale. It isalso further alleged 
that the plaintiff is still in possession of the 
remaining mouzahs that have not yet been 
sold. Upon these allegations, it was contend- 
ed that the plaintiff was uot entitled to 
maintain the suit which he has brought ; 
aud it was further stated in the written 
statement that, according to the terms of the 


zur-i-peshgee deed, the plaintiff was bound ™s 


to pay yearly Rs. 14 as * Huq H ijaree,”’ . 


and he not having paid this amount from 
the beginning of the lease, whatever might 
be found due on that account onght to be 
deducted from the claim of the plaintiff. . 

Upon these allegations of the partieB, it 
does not appear on what date the Lower 
Court settled the following issues :— 

lst—What is the state of the zur-i- 
peshgee deed dated 19th Chyet 1272 F.S., 
eorrespofiding with 30th March 1865, exe- 
cuted by Hureehur Surun Singh, défend- 
ant No. 1. 

2nd.—Is the plaintiff entitled to recover 
Rs. 3,425 half of Rs. 6,850 peshgee money. 
How and from what party defendant, with 
interest, or what and from what time ; and 
either by sale of the mortgaged property 
or in ay other way. 

3rd.— What is the state of the first kobalah 
dated 2nd Pous 1279 F.S. in favor. of 
plaintiff nnd Ramessur Dyal; of the dnd 
kobalah dated llth February 1872, in 
favor of Bishen Dyal Singh defendant, 
nud of the mortgage bond dated 21st Bysack- 
sanee 1276 F., and what effect would all 


-those documents have in this case. 


It is quite clear from the allegations of 
the parties to be gathered from the plaint 
and in the written statement, that the issues 
framed in this case do not at all raise the 
questions upon which the parties are at 
difference. It appears to me that the eques- 
tions which required determination in „thig 
case were :— 

1sé._—-Whether the plaintiff was still in 
possession of the Mouzahs Muneepore and 
Sukoona, as alleged by the defendant, or 
ins he been dispossessed from ‘them after 
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the purchage by the defendant No. 2, Lallah 
Bishen Dyd Singh, 

2nd.— Whether the remaining mouzabe 
were sol® on account of arrears of revenue 
for the laches of the plaintiff or ‘of the 
defendant And 

8rd.— Whether the amount of Huq 
Hajaree due from the plaintiff ought to be 
dedactee from his claim. 

None of these questions appear to have 
been taised in any one of the issues referred 
to above, ‘and it is very doubtful whether 
the.parties could, in the face of the issues 
which have been recorded in this cage, 
adduce evidence bearing upon the real ques- 
tions to be determined in this case. Still it 
appears that, on the 8th of January 1874, 
the defendant, appellant before us, applied 


g to the Court to issue subpæœnns upon cel tnin 


witnesses mentioned in his application, to 
prove the fact ‘that the two mouzahs men- 
tioned nbove were still in the possession of 
the plaintiff, and that it was on account of 
the laches of the plaintiff that the :emain- 
inf*gnouzalis lad been sold for nrrems of 
reveftue. This application was rejected by 
the Subordinate Judge on the ground that 
it wns too Inte, although we find that the 
plaintiff examined one of his witnesses on 
the 14th of January 1874, and, that the 
d eision in this case was not given by the 
Subordinate Judge till the 2od of March 
1874. We do not think that in this case 
the parties had sufficient opportunity ° to 
ndduce their evidence, partly, because the 
Subordinate Judge disposed of the case too 
hastily, and partly because the issues that 
were settled by him were so vague that the 
parties could not understand on what poiute 
evidence was to be adduced. 

We, therefore, think that the judgment 
aud decree of the Subordmate Judge cannot 
stand and must be set aside, and the case 
geut back for a retrial, allowing the partigs 
to ndduce evidence upon the issues indicated 
nbove. But with reference to the third 
issue, we think it right to observe that the 
d: fendant, appellant before us, would not be 
“entitled to claim the deduction .on account 
of Huq Hajaree for the period antecedent to 
his purchase, because that money under the 
contract was due to his vendor, and his vendor 
had mot parted with his ‘interest with refer- 
ençe thereto. Iu respect of the 2ud issue, 
‘we think ‘it dlso right to add that if it be 
found that the mouzahs when they -were 
sold for arrears of Government revenue were 
in the possession of the appellant. before us, 
Lalluh Bighen Dyal Singh, aud it was on 
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account of his laches that they were so sold ; 
and if it be further found that the plaintiff 
Baboo Hfruck Narain Singh, is still in 
possession of the two “mouzahs referred to 
above, uamely, Mouzah Muneepore and 
Mouzah Sukoona, .then the latter would be 
entitled tomnintain thisaction notwithstanding 
his possession, because in that ease it would 
be quite clear that by the act of the defendant, 
nam-ly,, the withholding by him of the 
Government revenue, the value of the secu- 
rity upon which the zur-i-peshgee money 
wis advanced had been diminished. 

With these observations, we remand eho 


case to the Lowe: Court. èe As regards cests, 


they are to follow the result. 
Glover, J.—I concur. 


The 3rd May 1875. 


Present: 
The Hon'ble W. E. McDonell, Judge. 


Third Parties—Jurisdiction. 
Case No. 1372 of 1874, 


Special Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 


<c> 


© 


the 30th March 1874, reversing i igi o 
of 


sion of the <Addittonal Moons: 
Moonsheegunge, dated the 16th December 
1873. 


Krishna Chunder Sen (Plaintiff) Appellant, 
wersus | n 
Shaikh Tazdee (Defendant) Respondagat. 

Raboo Bhoobun Mohun Doss for Appellant. 


Baboos Mohinee Mohun Roy, Nullit 
Chunder Sen, and Bykuné Nath Doss 
for Respondent. 


e 
A Civil Court is not competent to adjudicate upon the 
title of a thiid party who is not before 1t ang who 
* cannot possibly be prejudiced by the @ecision in the 
Bult, e 


e Tms was a suit for rent in wht&h the 


first Court, after finding that plaintiff was 
entitled to the whole 16 gunas of the rent, 
gave a decree on the admitted jumma of 
the defendaut. The appeal to the Subor- 
dinate Judge was on the part of the defend- 
ant who contended that one Poorno Shoshee, 
the widow of Chunder-Nath Sen, was owner 
of § annas of the property, and that the | 
plai, therefore, was not entitled to the 
entire reut; and the Subordinate Judge has, 
on the ground that the widow of Chuuder 
a. 


d 


d 
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Nath lived in the joint family of the plaintiff, 


fd that she must have an intgrest in the 
property, decided that she is entifled to the 
8 annas of the rent, and that the defeudant 
was justified in refusing to make the pany- 
ment of the 8 auxas of the rent to plaintiff. 
He therefore decreed the appeal. 

Before this Court, it was urged that the 
Subordinate Judge had committed an error 
in law in adjudicating upon the title of a 
third party who was not before the Court, 
and who could not possibly have beer pre- 
judiced by the decision in this suit. 

The ground of appeal is valid. The case 
must be remand8d to the Lower Appellate 
Court, who must simply see whether the 
plaintiff has or has not received the whole 
of the rent from the defendants for 1278 to 
1278 ns stated by him, and decide the case 


according to the view which he may take of 


the evidence bearing upon the point. The 
order of the Subordinate Judge is reversed,— 
the case remanded for trial of the issue 
noted above. Costs to follow the result. 


The 8rd May 1875. 


m Present: 
TE8 Hon’ble C. Pofltifex nnd E. G. Birch, 
Judges. 


Consent Deoree—Limitation—Act IX of 1871 
8 ss. 1, 21, and 23. 


Case No. 81 of 1875. 
@ 


Miscellaneous Appeal from an order passed 
bP the Judge of West Burdwan, dated 
the 28th November 1874. í 

Rughoo Nath Doss Cookman ( Decree-holder) 

° Appellant, 


Versus 


Ranee Shiromonee Pat Mobndebee (Judg- 
e o ment-debtor) Respondent. 


Baboos Ashootosh Dhur and Kumla Kant 
Sen for Appellant. 


@ 


Baboo Rash Beharee Ghose for Respondent. 


Aot IX of 1871 applies to execution of decrees as 
from the 1st July 1871. 

A consent decree for payment by instalments is 
governed by s. 28, and, on default in the payment of one 
instalment, the whole amount becomes due, 

A sum realized by an execution-sale cannot be 
considered a pee ener under s. 21 so as to givea 
new period of limitation. 


Pontifex, J. —Tuis was an applicatio® for 
execution of a decree, which haf been 
rejected by the Judge below ; and his order 
is now appealed to us, 
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The Judge rejected the application on the 
greund that a former apphication, dated the 
6th March 1872, was barred by limitation, 
having been made more than three years 
after the date of a prior application made on 
the 80th December 1868; and if the new 
law of limitation applies to execution of 
decrees, that would he so. 

There have been four or five case? decided 
by this Court, in which it has been held that 
the new Jaw of limitation does apply to 
execution of decrees as from the lst day of 
July 1871. We have carefully considered 
the-words of Section 1 of the Act, and are 
of opinion that the date there mentioned, the 
first day of April 1873, applies only to the 
institution of suits. 

The decree was a consent decree for pay- 


ment by instalments, and merely directed the @y 


carrying out of an agreement made by the 
parties themselves, and must be governed by 
the provisions of Section 23 of the Act, and 
consequently, on default being made in the 
payment of one instalment, the whole amount 
became due. e° 

As regards the sale mnde on thé 8th 
March 1869, from which o sum of Rs. 206 
was renlized, we think that cannot be con- 
sidered a part-payment under Section 21 so 
as to give a new period of limitation. 

The appeal is dismissed with eosts. 
Pleader’s fee one gold mohur. 


The 4th May 1876. 





Present: 


The Hon’ble Louis S. Jackson and W. F. 
McDouell, Judges. 


Act VIII of 1859 s. 354—Special Appeals— 
Remands— Additional Evidence. 


In the matter of 
Kali Kristo Tagore, Petitioner, 


versus 


Judoo Lall Mallick, Opposite Party. 


The Officiating Advocate-General and 
Baboo Kalee ‘Mokun Dass for Petitiqner. 


Mr. W. Jackson and Baboos Nil Madhub 
Bose and Jadub Chunder Seal for 
Opposite Party. 


Act VIII of 1859 s. 8541s applicable only to Courts 
hearing regular appeals, 


\ 


Civil 
` 


Where a is remanded to a Lower Appellate Court 
under s. 864, Me Judge may, under a. 855, admit addi- 
tıonal evidence, provtdəd hs records this reasons @for 
doing go on P proceedings of the Court. 


Jackson, J.— In disposing of the rule 
before us, there are several points to he ad- 
verted to. One is the positionin which the 
parties find themselves in this Court. The 
plaintiff tu the suit, out of which this matter 
has arisen, coniplained of an injury or appre- 
hended injury on the part of the defendant ; 
but the principle on which that injury was 
to be considered a cause of action was matter 
of much debate, and was finally based on the 
principle laid down in the oass of Pickett vs. 
Morris. The learned Judges in special 
appeal, of whom my brother McDonell was 
one, taking that view of the case, remanded 


& it under Section 854, ordering an enquiry by 


the Court below as to the extent of the 
encroachment by the defendant. Under this 
order it would seem an issue was framed in 
the Court below and fresh evidence was 
tnken on that issue, and the first point argued 
befdwe us to-day is as to the legality of tliat 
procedure. We have been referred to a 
decision of mine in 7 Weekly Reporter, 
page 327, and upon the subject of that deci- 
sion, I wish to say on this occasion a few 
words. I held in that case that Segtion 354 
wasen Section in strictness only applicable 
to Courts hearing regular appeals which have 
authority to consider findings arrived „at 
uvder such orders, and to determine the 
nppeal on questions both of fact and taw. 
It has been suggested to-day by Mr. W. 
Jackson that Sir Barnes Peacock, in the case 
in 6 Weekly Reporter, Page 262, was of a 
differeut opinion, and that he thought that 
a Court of special appeal had authority to 
make an order under Section 854. I do not 
find Sir Burnes Peacock laying down any 
such thing, and it still appears to me 
that Section 854 is a Section applicable ondy 
to Courts hearing regular appeals. We are 
referred to Section 25 of Act XXIII of 
1861, and it has been contended that the 
words ‘the case shall proceed in all other 
“ respects ns n regular appenl and shall be 
“subject to all the rules hereinbefore pro- 
“vided for such appeals so far ns the snme 
“may be applicable,” muke Section 354 
Re also to special appeals. Now it 
appears to me that the words ‘sgo far as the 


_ aame may be applicable” are very important. 


Among the rules provided for special appeals 
are those contained in Section 374, and that 
Section, while forbidding the applicant being 
heard on avy ground of objection other thau 
d 
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those ta 
declares t 


n in the memorandum of appeal, 
t the determination of the Court 
mfly be a any ground upon which a 
special appeal would lie. That and the 
other Sections, it appears to me, express'y 
limit the decision of the Court of special 
appeal to grounds ou which such special 
uppeals may be brought into Court, and that 
is the limit which has been assigned to the 
power of the Court in special appeal by n 
loug series of decisions. However, I om 
not asjtting here now to consider whether 
the order made by the learned Judges in this 
case who heard it in special appeal last year 
wns legal or not, still less #m I disposed to 
question its propriety. 
that nn order was made under Section 354 ; 
and the only question now to determine is 
whether the order of the District Judge 
passed upon that remand is legal and con- 


sistent with the directions of this Conrt. , 


Now the order having been made under 
Section 354, and the case having under that 
order again gone before the Lower Appellate 
Court, it appears to me that the Judge finds 
himself in the position contemplated by Sec- 
tion 855, which prescribes that the Appellato 
Court may, if it thinks necessary, allow 
additional exhibits to be yeceived” and nggi- 
tionnl witnesses to be examined, provided 
that tlie reasons for the admission of such 
additioval evidence be recorded on the pro- 
ceedings of thut Court. Mr. Cornell has in 
this case recorded reasons ns enjoined by 
Section 855 for thg admission of further 
evidence, Another consideration that earises 
in dealing with this rule is this. It appears 
that the application before, us was made 
under Section 15 of the High Courts Act, 
and the ense being one in whigh I myself 
had not taken part in the former decision, I 
thought it desirable that the parties should 
be fully heard before any order was finally 
made. I may observe, however, that this ıs 


enot purely an application under Section® 15, 


but one which in my opinion any, Appellate 
Court might entertain in order to direct the 


*course and progress of any enquiry to he 


made by its order by the Court of inferior 
jurisdiction. If we were to look upon it as 
n motion under Section 15, we should have 
to consider whether our interference was 
necessary in this case in order to prevent 
irretrievable injury which is apprehended. 
But if the evidence be taken before the 


Cort below, it seems to me that the only - 


possib® harm will be that irrelevant evidence 
may be recorded. If it be regarded merely 
in the light of an appYcation {of special 


% 


We find, therefore, ` 


D 


(e 
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directions, I think the course takea by the | father until he was illegally dispossessed, is entitled to 
udge is not so inconsistent with, the order E S og 


of this Court that we nre called @® ivterfere 
Something has been snid ns to the expenses 
that are to be incurred by the parties if the 
enquiry were allowed to go on. Now the 
lenrned Advocate-General cannot deny, and 
in fact it is quite obvious, that the question 
of expense is one of the Jast considerations 
to which the parties before us are sensible. 
Both parties are plainly determined to go 
any length in the way of cost, and, their 
only object is to obtain an order favorable 
to themselves and unfavorable to the 


- . opposite party. T think there is no ground 


for this application, and the rule must be 
discharged with costs, four gold mohurs, 

McDonell, J—I would ouly wish to add 
that this case was remanded by my brother 
Ainslie and me under Section 354, and il 
seems to me that the only question that we 
have to decide now is whether under the 
orders passed by us the Lower Apprllate 
Court had power to take fresh evidence ; 
nnd the rensons for the admission having 
been duly recorded under the provisions ol 
Section 3656, I hold that the Lower Court 
had that power. 





The 4th May 1875. 


° Present: 
The Hon’ble E. G. Birch, Judge. 


Possession—Illegal Ouster. 
Case No. 1657 of 1874. 


Special Appeal from a dectston passed by 
the Judge of Cuttack, dated the 14th 
April 1874, affirming a decision of the 
Méonsiff of Balasore, dated the 18th 
September 1873. 
° o 


® 
Hureehur, Pershad Doss Pubraj Bidyadhur 


THE specin} appeal in this case i8 preferred 
by the zemindar. The opposing ryot, who 
was made o defendant in the Courts below, 
aud who if the decree of the Lower Caurts 
stands will be dispossessed, has not appealed 
against the order of the Court below. 

The argument in special appeal, as I find 
frequently to be the case in this Court, goes 
beyond the points put in issue in the Lower 
Courts, nnd seeks to make ont, on a very 
simple matter, a complicated ease which 
would involve n question of title. 

The nature of the present casa is very 
plainly set down by the Moonsiff in his 
judgment. He snys :—*“ That which it ia 


“ necessary to decide in this case appeara to @y 


“me to be whether the plaintiff has been all 
“along in possession of the land, no matter 
“what amount of rent he paid to defendant 
‘No. 3, and whether all the defendants 
“ dispossessed him from it. If the plaintiff 
“can prove this, I think he is entitletl to 
“recover possession, and the Court i thus 
“relieved of the necessity of considering 
“what effect the Roobakaree of the Commis- 
“sioner above referred to has upon the 
“ validity of the plaintiff’s holding.” 

He goes on to say :-—‘* Confining them the 
enquiry into the question of possession, the 
evidence of the plaintiff’ s witnesses clearly 
proves it in his favor.” And at the end of 
the judgment he says:—*I am fully per- 
suaded that the plaintiffs father, and thin 
the plaintiff, have-been in uninterrupted 
possessipu.”’ 

This finding is upheld by the District 
Judge, and it is sufficient to dispose of the 
case as regards the question of possession 
and dispossession. 

It is said, however, that the plaintiff has 
ame into the wrong Court. But his cause 
of action is that he was dispossessed by 
Fukira Behara, who had been put in by the 


Bhgpniah Mohapattur (one of the Defend- | zemindar. 


ants) Appellant, ° 
versus 
Bolie Sethee (Plaintiff) Respondent. 
Baboo Obhoy Churn Bose for Appellant. 


Baboo Mohendro Lall Milter for 
Respondent. ° 


In a sujt to be restored to possession, a plaintiff who 
ploves tuingerrupted possession from the time of his 


The plaintiff having proved that he, and 
his father before him, had been in uniuter- 
rupted possession of this land until he was 
dispossessed, is entitled to come into the 
Civil Court, and to ask that possession 
should be restored. 

It does not do to construe plaints coming 
from this part of the country too strictly. 
The real object of the plaintiff in this suit 
undoubtedly is to recover possession of the 
Jand held in his family for a very long time, 
fiom which he has been illegally ousted ; and 

` @ 
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the Lower @ourts have found that possession 
established and the illegal ouster proved. è 

There ig no objection in law to this finding, 
and as to the suggestion that the case should 
be remanded for un enquiry as to the validity 
of the jngeer tenure set up, it is quite 
unnecessary to decide that question upon the 
case Which has been set up. 

The ‘ippeal is dismissed with 


l ’ costs. 
Pleader’s fees one gold mohur, 





Ee 


The 6th May 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


GP” Res Judicata—Act VIII of 1859 s. 2—Decla- 


ratory Decree— Civil Procedure Code s. 97. 
Case No. 58 of 1874. 


Regular Appeal from a decision passed by 
thg Subordinate Judge of Tirhoot, dated 
the 29th December 1878. 


Rajah Sheoraj Nundun Singh (Defendant) 
Appellant, i 


e 
© VETSUS 


Rajcoomar Baboo Deo Nundun Singh 
(Plaintiff) Respondent. 


Mr. Branson and Baboo Jugodanund 
Jookerjee for Appellapt. 


.The Advocate-General and Mersrs. C. 
Gregory aud M. L. Sandel for Respond- 
ents, 


Where a suit for a share of ancestral property was 
decreed, but the decree was modified in appeal as 
regards certain immoveables so far as to be made 
declaratory of plaintiffs right to a specified share wit® 
out any specific declaration of value, and plaintiff sub- 
sequently brought a second suit for the value of the 
moveables, HELD that this suit was not baned by 
Act VIII of 1859 s, 2. 


Permission under s, 97 to bring a fresh suit, cannot je 


be given where final judgment has been pronounced. 


Glover, J —Tue plaintiff in this case 
obtained n decree in 1869 agnnist the Court 
of Wards, which was then in charge of the 
defgifdant’s estute (he being a minor) for a 
6-nona share of the ancestral property, both 
moveable and immoveable. On appeal by 
the defendant to the High Court in 1871, 
the plaintiff retained his decree for a 
G-unua share of the immoveable property, 
the decree for the value of the moveables 
d 


being se aside, because there was no evi- 
dgnce on ghe record as to what the value 
‘was, = ‘The*plaintiff, however, gota declara- 
tory decree affirming his right to the shaie 
of the moveables claimed by him. 

The plaintiff then (that is, in October 
1872,) brought the present action for the 
value of the moveables, nnd obtained a 
decree for a portion of hia claim. The defend- 
aut appeals to this Cours urging (for this 
is the only point that has been argued before 
us) that the suit is barred by Section 2 of 
the Civil Procedure Code. 

The judgment of this Court in the former 


suit was as follows. :—-" "Phe decree ofthe. 


“Lower Court must, no doubt, be amended, 
“ s0 far as it declares the value of tle move- 
“able property without having any evidence 
“before it on the subject. If necessary, 
“there ought to be a further enquiry as to 
“the value (in detail) of the moveable 
“property toa G-anna share of which the 
“plaintiff is entitled, I understood Mr. 
“Cowie however to say that the plaintitf 
“was content to have a mere declararion of 
“his right to a 6-anua share, and did not 
‘insist on any specific decluiation of value 
“or ona partition for the present. Unless 
“ the parties insist upo% It, we shall eaot 
“order any further enquiry.” 

The Subordinate Judge has tnken this 
oider of the High Court as tautamount to n 
permission to the plaintiff to brife a fiesh 
suit under Section 97 of the Proceduie 
Code, but this canne be; no permission can 
be given under that Section, where” final 
judgment has been pronpunced, and “the 
point las been more than owce determined. 
We have consulted the learned Judges 
(L. S. Jackson and Macphersoa, JJ.) who 
passed the decision of 1871, and understand 
the menning of their orders to be that the 
question as to the money-value of the 
moveables was reserved with the assent of 
"both parties, and that the “ furthew enquiry,” 
which the Court was rendy to oder, was 
suspended in the expectation no douit that 
the parties would come to au understanding 
on the matter without further litigation, 
The present suit represents that further 
euquiry which the appeal Court was ready 
to direct iu the first instance, had not the 
patties to the suit agreed to wait. We 
think, therefore, that this is not a fiesh suit 
on a cause of action which has been already 


heafd and determined, and that the plaintiff ° 


is not®barred under Section 2. It might 
also be fairly contended that the refusal on 
the part of the defendant to pay to the 


24 Cwil 


THE WEEKLY REPORTER. Rulings. 


Vol. XXIV. 





piaintiff the value of the moveables as 
claimed by him, although hij right {o 
those moveables had been declared by the 
High Court, constituted n naw cause of 
action which had never been previously 
heard and determined. 

The only remaining question is one of 
costs. Now there was an estimate made by 
the Court of Wards, and afterwards a sworu 
appraiser was entertained, whose evidence 
is on the record. The value of the 6 annas 
share of the movenbles according to that 
evidence is Rs. 24,026-12-10. This is 
not much moie than whatthe Court of 


` . Wards admitted,” and what the defendant 


(since the judgment of 1871) expressed 
himself willing to pay. The plaintiff, how- 
ever, claimed double the amount. The 
Subordinate Judge has given him a deoree 
according to the appraiser’s estimate, aud 
there is no contest before us as to the 
correctness of that estimate. The plaintiff 
has, therefore, continued this litigation un- 
necessarily, and. we think that, under the 
circumstances, he is not entitled to his costs 
in the Court below. 

With this modification we confirm the 
‘order of the Subordinate Judge, and dismiss 
tli8 appeal with costs. 





The 6th May 1876. 


Present: 


The Hon’ble A. G. Magpherson, Officiating 
Chief Justice? aud the Hon’ble H. B. 
Pawford, Judge. 


Morigagor's Rights— Purchaser's Liability. 
@ase No. 846 of 1874. 


Special Appeal from a decision passed by 
thè Officiating Judge of Bhaugulpore, 
dated the 28th November 1873, reversing 
& Gecigon of the First Subordinate 
Judge. of that district, dated the 15th 
Magy 1873. 


Nathoo Sahoo (Defendant) Appellant, 
versus 


Lalla Ameer Chand (Plaintiff) 
Respondent. 


d 


Baboo Kalee Kishen Sen for Appellant. 
Mr. C. Gregory for Respondext. — 


Poisons succeeding to a mortgagor's mterest are not 
entitled to fedeem a part of tho property on payment of 


part of the debt. Nor is a mortgagee, gyho has pur- 
chasd a part of the mortgagor’s sights and interests, 
entitled to throw the whole burden of the mortgage 
debt on the remaining portion of the equity “of redemp- 
tion in the hands of a purchaser at a sale in execution 
of a decreas against the mortgagor. Each buys subject 
to a proportiunate share of the burden. ° 


Macpherson, C.J.—Ws tbink that the 
judgment of the Lower Appellate Court 
ought to be affirmed. The point in issue 
has been expressly decided by -the High 
Court of the North-West Provinces in the 
case of Mnhtab Singh v. Misree Lall 
(reported 2 Agra High Court Reports, 
page 88). In that case two mouzahs were 
mortgaged together, and the equity of re- 
demption in one was subsequently sold in 
execution of a decree held by n stranger and 
was purchased by the mortgagee ; and the 
equity of redemption in the other was in 
like manner sold under another decree and 
purchased by a third party, and it was held 
that the latter might redeem the property he 


had piirchased on paying a proportionate | 


part of the mortgage debt. We agree in 
the observations made in the judgment of 
the Court, that “ A mortgagee is entitled to 
“say to each of severnl persons who have 
“succeeded to the motgagor’s interest, that 
“he shall not be entitled to redeem a part of 
“the property on payment of part of the 
“ debt, because the whole and every part of 
“the land mortgaged is liable for the whole 
“debt. But it does not follow from this 
“that a mortgngee who has acquired, by 
“ purchase, a part of the mortgagor’s rights 
‘ond Interests, is entitled to throw the 
“ whole burden of the mortgage debt on the 
“remnining portion of the equity of re- 
‘“‘demption in the hands of one who has 
“purchased it ata sale in execation of n 
“decree against the morigagor. Each has 
“bought subject to a proportionate share of 
“the burden, nnd must discharge it.” 

We see no reason why the equitable rule 
applied in that case should not be enforced 
ns between the parties now before us,—the 
more especinlly as the person who purchased 
at the Inst sale and who complaing of the 
decree which has been made is the mortgagee 
himself, 


We, therefore, affirm the decree appealed 
against and dismiss this appeal with costs, 
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e The 6th May 1875. the will, evould have inherited, were presen 
° @ |dyring Tara Chaud’s illness ; and (2) that 
Present: Tara Chand was separate iu estate from hia 
The Hor ble C. Pontifex and E, G. Bireb, | brother Sitta Nath. 
Judges. Both of these statements might, if untrue, 


"a 


Will— Objections of Heirs—Cosis. 
Case No. 133 of 1874. 


Regular Apptal from a decision passed by 
the Judge of East Burdwan, dated the 
5th March 1874. 


Matunginee Dossee and others (Opposite 
Party) Appellants, 


eersus 


Huree Pershad Mundul (Petitioner), 
Respondent. 


Baboos Sreenath Doss and Mohinee Mohun 
Roy for Appellant. 


Baboos Unnoda Pershad Banerjee, Kalee 
Moahun Doss, aud Taruck Nath Sen for 
Respondent. 


The heirs of a deceased person have aright to insist 
upon an adverse will being peo ver in solemn form ty 
the attesting witnesses, and ought not to þe saddled 
with the adverse party’s costs when occasioned by such 
opposfion as they were entitled to offer. 


Pontifex, J.—In our opinion the circum- 
stances under which the alleged will of 
Tara Chand was propounded, were, to say 
the least, calculated to excite very grave 
suspicion. j 

The manner in which the draft is esaid to 
have been prepared in a distant villave, 
upon general instructions given by Tara 
Chand only four days before his death—the 
non-production of the draft-—the hostile 
references in the will to Tara Chand’s mar- 
ried duughters—the absence of any evidenc® 
that the will was published or known in the 
neighbourhood until a month after Tara 
Chand’s death and until his daughters were 
taking steps to establish their right to the 
inheritance,—all these circumstances excite 
suspicion. 

But, on the other hand, if Tara Chand 
intended to exercise his testamentary power 
adversely to his three daughters who had 
masried into other families and who lived in 
other villages, the disposition of his pro- 
perty to the persons mentioned in the alleged 
will was such as might be expected. 

The alleged will prominently recites 
(1) that noue of the daughters who, but for 
> : 


j 


have been easily disproved by overwhelming 
evidence, and such disproof would have goue 
far towards discrediting the will. 

The three daughters -who oppose the will 
now raise three principal grounds of objec- 
tion:— 

(1)e That they were all present in the 
house during Tara Chand’s illness, and that 
it was impossible that any will could have 


been proposed, discussed or executed without . - 


their knowledge; 

(2) That Tara Chand and Sitta Nath 
were joint in estate ; and 

(3) That Tarn Chand was quite inca- 
pable of executing or underatunding a will 
for more than four days before his death. 

These are the objections they insist upon 
now. But it is important to consider what 
their case was when they first commenced 
their opposition to the proof of the will. 
In their petition of objection, dated the 
20th of January 1874, it is evident that they 
had then seen what they call thg spurious 
will. But at that time tley neither alleged 
incapacity in Tara Chand, nor that they were 
present at his illness and death. 

With respect to Tara Chand being joint 
with Sitta Nath, two of the dauglMers and 
five other witnesses depose that Tara Chand 
and Sitta Nath wef joint in estate. But 
no corroborative proof whatever has been 
adduced. No tenants or epeople, who ‘had 
business-dealings with the brothers, were 
examined, no books were called for, and 
the evidence rests merely on bate assertion. 
When evidence that the brothers were joint 
would have cast such great discredit on the 
will as reciting a fact which the testator 
must have known to be false, it is inconcgiv- 
hble that it would not be prodeced if the 
brothers were in fact joint. One the other 
haud, Sitta Nath and the witnesses fer the 
Will all depose that the brothers were 
separate, and it is an admitted fact that the 
family, which originally consisted of three 
brothers, had come to a separation long before 
with respect at least to the eldest brother’s 
share, 

With respect to the presence of the 
daughters during Tara Chand’s illness, two 
of the daughters depose that they were ° 
there dt the time. Matunginee goes so far 
as to allege that her husband died in the 
came house five or six days before Ber father, 
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gud accounts for her statement thate she was 
always with her father during pis illnegs, 
ond particularly on*the day when it was 
alleged that instructions for the will were 
talked over, viz., the day, as she alleges, of 
her husband’s death, as follows :—“ Although 
“my husband was laid up in bed on the 
“8rd Aughran, yet I did not remain with 
“him but was constantly with my father. 
& The reason is that persons used to come 
‘often to see my husband” (a stranger in 
the village), “and I could not therefore, 
for, the sake of modesty, remain there.” 
Other witnesses depose to the fact thnt 


" + Matunginee’s husband died in Tara Chand’s 


house, but they nre not so definite ns to the 
date. We believe that the husband did die 
in the house but after Tara Chaund’s death, 
and that the daughters Matunginee, Kudum- 
Dinee, nnd Mon Mohinee were not in Tara 
Chand’s house during his illness. Neither 
Kadumbinee nor Mon Mohinee have been 
examined, and in our opinion, Matunginee’s 
evidence is quite unreliable. 

With respect to the capacity of Tara 
Chand, the evidence is still more vague and 
unsatisfactory. We have already noticed 
that incapacity was not set up originally by 
H8 objectors. ° 

In support of the will, five attesting wit- 
nesses, one of them the writer of the 
executed will, swear to its execution and to 
their own attestation and to the testator’s 
capacity. 

Sista Nath, thg broer, and Huree Per- 
shgd, the nephew, who takes under the will, 
depose to the same effect, and, although they 
fuil to account satisfactorily for the prepara- 
tion or existence of the draft from which the 
executed wll was copied, the attesting wit- 
nesses declare that Tara Chand himself 
carefully read over the will and compared 
it with the draft which was read out to 
him. e 

Upon ‘tf is evidence the Judge in the Court 
below ha$ admitted the will to probate, and 
it iw impossible for us to interfere with his 
decision. 

With respect to costs, it is, however, to be 
observed that the heirs have generally, and 
especially in such a case as this, the right 
to insist upon the will being proved in 
solemn form by the attesting witnesses, and 
we think, therefore, that the appellants 
should not have been saddled with the 
respondent's costs in the Court below because 
such costs were uot to any appreciable 
extent occasioned by the appellants opposing 
the wil? further than they were-rightfully 
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entitled to do. We think, tharefore, that 
eneh party should bear their own costs in 
the Court below, and so far we would modify 
the decree of the lesrued Judge. * 

Under the circumstances of the case, we 
think there should be uo costs of this appeal. 





The 6th May 1875. 


Present: 


The Hou’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Limitation —Deduction—Act IX of 1871 83. 5 
and 15, 


Reference to the High Court by the Offictat- 
tng Judge of the Small Cause Court at 
Moonsheegunge in Dacca, dated the 5th 
February 1875. 


Abhoya Churn Chuckerbutty, Plaintiff, 


wersus 


Gour Mohun Dutt and another, Defendants. 


A bond-suit was filed in a Moonsiff’s Court on the da 
on which the Court reopened after the Dueserah 
vacation, during which the period of limitation expired 
as aie the payment of the bond-debt. The Moon- 
siff decieed the suit; but the Subordinate Judge in 
appeal found that the Moonsiff had no jurisdiction, and 
ordered him to return the plaint, This was do®e, and 
the plaint was filed in the Small Cause Court on the 
game day. ‘lhe defendants pleaded limitation: 

Hep that, under Act IX of 1871, s. 15, the plaintiff 
was entitled to exclude the time during which he had 
been prosecuting the sut in the? regular Courts up to 
the date of the Lower Appellate Court’s judgment, but 
ae time during which he waited to get the plaint 
back. i 

HELD that plaintiff could not claim the benefit 
of s. 5, ¢l. (a), as to the time during which the Moon- 
gift’s Court was closed, because the suit was not insti- 
tuted in the Small Cause Court on the day that Court 
reopened, 


Case.—Tue suit is based on a bond, dated 
8:d Assar 1277. It was made payable on 
Oth Assin 1277, corresponding with 15th 
October 1870. ‘The plaint had been origin- 
ally filed in the Moounsiff’s Court of Moon- 
sheegunge on 24th October 1878, the day 
the Court reopened after the Dussernh 
vacation of that year, the period of limita- 
tion having expired within the vacation. 
The Moonsiff gave a decree in favor of the 
plaintiff on 9th February 1874. On appeal, 
the Subordinate Judge of Dacca réversed 
the Moonsiff’s judgment on 380th September 
following. He found that the Moonsiff had 
no jurisdiction, and directed him to return 
the plaint, in order to its being presented in 
the proper Court. The Moonsiff, -accord- 
ingly, returned the plant on 11th December 
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1874, and it@vas ultimately filed in this Court 
on that very day. ° : 

On the cpse coming on before me for trial, 
the defenddnts raised two pleas,viz., limitation 
and payment and satisfaction. With refer- 
ence to the first of these plens, they contended 
that, when the plaint was filed in this Court, 
a period of four years one mouth and twenty- 
six days had pxpired from the time the 
plaintiff’s cause of action arose; and that, 
though the plaintiff is entitled to exelude 
the period that the case had been pending in 
the wrong-Court, he was still behind time ; 
Inasmuch as the duration of such period was 
only eleven months and eight days, caloulat- 
ing from the day that the plaint was filed in 
the Moonsiff’s Court to the day that the case 
was disposed of in appeal by the Subordinate 
Pudge. They would not allow tbe plaintiff 
to exclude either the interval between the 
date when the bond fell due and when the 
Courts re-opened after the Dueserah holidays 
and the plaint was filed in the Moonsiff’s 
Court, or the interval that elapsed between 
the defision of the Subordinate Judge and 
fhe return of the plaint by the Moonsiff 
under the orders of the Subordinate Judge. 
This contention seemed to me fatal to the 
plaintiff’s claim. 


I ws indeed satisfied that the plaintiff 
had instituted the other suit in good faith in 
the Court of the Moonsiff, and that he prose- 
cuted it with due diligence in that and the 
Appellate Court. But I could by no means 
hold that he had been prosecuting it in the 
same diligent manner during the two inter- 
vals just mentioned, 


With reference to the first interval I 
observed that the plaintiff could not be said 
to have been prosecuting his suit during that 
interval at all. It could not be prosecuted 
before it was instituted. i 


Here the plaintiff claimed the benefit of 
Clause A Section 5 Act IX of 1871. It 
was urged in his behalf that he could not 
file his plaint in any Court right or wrong 
so long as the Duaserah vacation lasted, and 
that as he filed it in the Moonsiff’s Court 
immediately after the vacation, he did all 
that the law required him to do; he was 
then not aware that he was filing his plaint 
in a wrong Court, nnd now that, uuder the 
orders*of the Subordinate Judge, he has filed 
the very same plaint in this Court, it should 
be held as if it had been filed in this Court 
immediately after the expiration of the 
Dusserah vacation of 1878. But I feel 
myself unable to ndmit the validity of this 
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argument,” though at first sight it is not ° 


enttrely witout force. 

I observe there ia no great virtue in the 
piece of paper itself on which the plaint was 
originally engrossed. If the principle the 
plaintiff contended for were the correct one, 
he could have equally succeeded on a plaint 
written on an entirely new piece of paper, 
if in the exercise of his discretion the 
Subordinate Judge had not thought it proper 
to return the original plaint. 

But the fact is that the Court of the 
Moonsiff and this Court are two distindt 
Courts, perfectly independert of each other, 
and, notwithstanding that the same plaint 
has been used, the suit in the Moonsiff’s 
Court was a quite distinct suit from the one 
institated in this Court. This may be 
inferred from the very language of Section 
16 Act IX of 1871. Hence it follows that 
the date of the institution of the suit in this 
Court must be taken to be that on which the 
plaint was actually filed in this Court, and 
not that ou which it had by mistake or design 
been filed in the other Court. Suppose, for 
instance, there had been a change of the 
law of limitation before the plaint in the 
present case was filed in this Conrf. It ip 
evident that the new law-of limitation should 
have governed the suit in this Court, and 
not the old and repaaled one that had been 
in operation when the plaint was filed in 
the Moonsiffs Court. In the same way I 
could only allow the plaintiff to claim ‘the 
benefit of Section 5 Act I® of 1871, ifhe 
had filed his plaint in this Court immediately 
after the Doorga Poojah holidays of 1878. 
As, however, he filed it then in another Court, 
he could not now seek the progection of 
that Section of the law. 

With reference to the second interval it 
was urged on behalf of the plaintiff that, untler 
the Subordinate Judge’s order, he had no 
altarnative but to wait till his plaiut Awab 
returned by the Moonsiff, and that he filed 
itin this Court on the very day that the 
Mopnsiff returned it to him, and that thos 
he was guilty of no laches. To this I ob- 
served that the Subordinate Judge’s order 
was neither meant to limit, nor could it limit, 
the operation of the statute of limitation ; 
and that it was not alsolutely necessary for 
the plaintiff to wait till the plaint was re- 
turned under that order. If there was time 
still, there was nothing to prevent him from 
filing a fwesh plaint. I found, therefore, 
that he was not prosecuting his suit with 
due diligence in another Court durigg the 
time that he waited to get the plaint back, 
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nnd that Section 15 Aot IX of 1871 was not 
meant to authorizg the exciubion of such 
time. 

I could not allow any great stress to be 
Inid on the fact that the plaint was filed in 
this Court on the same day that it was re- 
turned by the Moonsiff. For that was a 
mere accident, having no bearing upon the 
general question now in issue, For, circum- 
stances may be imagined which might have 
prevented the plaint from being presented 
on the same day. Suppose that the Subordi- 
nhte Judge had not ordered the plaint to 
bS returned, ti plaintiff would then neces- 
sarily have reqniied time to draw up a 
new plaint, verify it, and comply with other 
formalities before he could file it in this 
Court. Or suppose that the plaint was re- 
turned at a place more than a day’s journey 
from this Court. The plaintiff in this case 
also would have required more than a day’s 
time to travel all the way to Moonsheegunge 
for the purpose of presenting his plaint in 
this Court. In neither of these cases possi- 
bly could the plaintiff present his plaint here 
on the same day that the order of the 
Subordinate Judge was passed, or on the 
asme day that the plaint was returned to 
him, And if his pleader’s contention were 
correct, he should be entitled to exclude 
this extra time also from the computation 
of the period of limitation. But I do not 
think such laxity could be introduced into 
the hard-and-fast rejes of the statute of 
linfitation. e 
® As, however, I feel diffident, I beg to 
solicit the opinion of the Howble Court whie- 
ther my interpretation of the law is correct. 


The judgment of the High Court was 
delivered as follows by— 

‘Jackson, J.—We think the judgment of 
the Small Cause Court is right on both 
poims. What the Judge had to consjde 


was the date on which the suit was com-- 


manced in his Court, and if that date was 
beyond the prescribed period of limitatjon, 
then to allow any deduction which, under the 
circumstances, the law directs to be made. 
In the present instance, the plaintiff was 
entitled to exclude the time during which he 
had been prosecuting with due, &c. (Section 
16 Act IX of 1871), and by Explanation I 
such time extends to the day on which the 
proceedings therein ended. í 

Hero the proceedings ended, with the 
judgment of the Subordinate Judge in 
appenl, ‘The plaintiff might have then and 
there asked to have his plaint returned to 
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him, or he might and apparé@nily ought to 
lave bad a fresh plaint engrossed. 

As to the time during which the Moonsifi’s 
Court was closed, the present suit has no 
concern with that, as if was not instituted in 
the Small Cause Court on the day that 
Court re-opened. ° 





[Privy Counon. Jopamenr.] 
The 7th May 1875. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, and Sir Robert 
P. Collier, 


Disclaimer ( Ladawinamah ) — Maintenance — 
Contract— Heirs. ™~ 


On Appeal from the High Court of Judica- 
ture at Fort William in Bengal.* 


Oomrao Begum and another 


versus ° 
@ 


The Nawab Nazim of Bengal. . 


Whore M executed on behalt of N a ladawinamah, 
or deed of disclaimer, disclauming all tight to an estate 
to which he was one of the he:rs-at-law, upon cor- 
sideration of receiving a monthly ellowance for main- 
tenance, and accepted a perwannah securing that allow- 
ance to himself aud his heirs: 

Hrup that the Zadawinamah and the perwannah 
amounted to a valid contract by which the ties were 
respectively bound; and that ladawinamah bemg found- 
ed on good consideration, was binding on the heirs, who 
could not set it aside except by returning the money 
which had been paid in advanee on account of the 
maintenance allowance. 


Tars is nn appeal from a decision of the 
High Court of Bengal in a suit in which the 
respondent, His Highness the Nawab Nazim 
of Bengal, was the plaintiff, and the appel- 
lants and others were the defendants, The 
suit was brought to recover possession of the 


$| zemindaree, Pergunnah Gopeenathpore, in 


the district of Moorshedabad, and to eet 
aside an award made by the Deputy Magis- 
trate of Jomoon Kandee, on the 2nd March 
1865, under Section 318 of the Code of Cri- 
minal Procedure (Act XXV of 1861). The 
suit was against the widows, mother, and 
daughters of Sayud Mehdi Ally Khan, de- 
ceased. The defendants Nos. 1 and 2, 
Baooh Russolee and Dowlut-oon-nissg Kha- 
nam, ore deseribed in the plaint as alleging 
themselves to be widows of the late Sayud 
Mehdi Ally Khan: the defendant No. 3, 
Fuzelut-oon-nissa Khanam, as his mother : 


eo Se 
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the defendant No. 4, Azeez-oon-nissa, as 
another widow: and the defendants Nose 5 
and 6, Omrao Begum and Zuhoora Begum, 
as daughtérs of the said Sayud Mehdi Ally 
Khan. The last two defendants, Nos. 5 and 

_ 6, are the only appellants to Her Majesty in 
Council, and the defendants Nos. 8 and 4 
are made co-respondonts with the Nawab 
Nazim ; ‘but the Nawab alone has appeared 
on this appeaf. The principal defendants, 
Nos. 1 nud 2, are no parties to the appeal 
either as appellants or respondents. 

The zemiudaree to which the Nawab Nazim 
laid claim was purchased by Ameer-oon-nissa, 
alias Doolhin Begum, the widow of Nawab 
Ally Jah, deceased, a grand-uncle of the 
plaintiff, and who preceded him as Nawab 
Nozim. The estate was purchased by Ameer- 


g” oon-nissa benamee, in the name of the said 


Mehdi Ally, at a sale for arrears of revenue, 
nud it must now be taken that it was her 
property at the time of her death, although 
one of tle issues raised by the defendants 
Nos. 1 and 2 was, whether she bad a tight 
to ites against Mehdi Ally, the ostensible 
epurchaser. The said Mehdi Ally was one of 
her half-brothers and heirs according to the 
Mahomedan law. Ameer-oon-vissa died on 
the 21st January 1858, and Mehdi Ally 
Khan on the 4th January 1865. The suit 
was cOmmenced on the 29th of April 1867. 
The Nawab put in a written statement in 
which he alleged, amongst other things, that 
the said Ameer-oop-nissa— 

“ Was, after her husband’s death, in the 
receipt of astipend cf Rs, 8,000 per mensem 
out of the funds allotted by the State to the 
support of the members of the plaintiffs 
fumily; that, out of the savings of this and 
other suléanué property which she had 
inherited, she purchased various properties in 
the names of various relations, and amongst 
the rest purchased at a sale for arrears of 
Government revenue on the 7th day of Apriè 
1842, the snid zemindaree of Pergunnah 
Gopeenathpore in the name of her half- 
brother aud dependent, the said Mehdi Ally 
Khan; that, after her purchase and down to 
the time of her death, which took place 
on the 2lst day of January 1858, she con- 
tinued in undisputed possession and enjoy- 
ment of the said property; that, upon her 
death, the olnintiff according to the long- 
established custom of his family, recognized 
by the Government of India on various 
pievious occasions of the domise of Begums 
of his house, succeeded as her heir to the 
snid zemiudnree, together with the other 
estate of the said Ameer-oonu-nissa Bogum, 
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and enteged upon possession thereof, and 
continued hold the same until he was? 
wrongfully “dispossessed. thereof ; that tlie 
said Mehdi Ally Khan had never, at any tima 
during the lifetime of the said Ameer-oon- 
nissa Begum, put forward any claim on the 
ground of his holding any title or interest 
in the gnid estate; but, onthe contrary, in 
the letter which he wrote .under his seal and 
signature to the snid Ameer-oon-nissa Begum, 
he disclaimed all interest in Gopeenathpore, 
and admitted her full right thereto ; that, 
upon the death of the said Ameer-oon-nissa 
Begum, the said Mehdi Ally Khan did rfot 
make any claim either as heir fo the said A me8r- 
oon-nissa Begum, or otherwise, to the said 
estate orany part thereof; but, on the contrary, 
agreed to receive au allowance of Rs. 600 per 
mensem from the plaintiff, in pursuance of 
which an order was passed by the plaintiff, 
on the 12th day of February 1858, for the 
payment of that sum to the said Mehdi Ally 
Khan, and payment was accordingly made ; 
aud on the 24th day of February 1858, the 
said Mehdi Ally Khan, together with his 
wife, the defendant Azeez-oon-nissa, exe- 
cuted and delivered to the plaintif in the 
presence of several persons a docyment by 
which he disclaimed all gight to the estese 
of the said Ameer-oon-nissa Begum.” 

The defendants Nos. 1 and 2 and the 
defendant No. 3 put in written statements, 
but no written statement was put in on 
behalf of the defendants Nos. 6 and6. Both 
the Lower Courts desreed in favor of the 
plaintiff, but upon different*prounds. They 
both held that the ladawingmah, or deeľof 
disclaimer, was a genuine doeument. The 
firat Court held that in consequence of it the 
defendants, as heirs of Mehdi Ally, could 
not claim a right to succeed to the property, 
and consequently that it was unnecessary to 
come to any finding as to the custom sdt up 
by the Nawab, under which he claimed the 
vteht to succeed to the property of the 
Begum (Record, p. 832) ; on the other hand, 
the High Court, having found for the Ngwab 
won the question of the custom, treating 
the ladawinamah os strong evidence in 
support of it, considered it unnecessary to 
come to any decision as to the effect of the 
ladawinamah. They, however, expressed 
an opinion that the ladawinamah was not 
executed without a valuable consideration. 
(Record, p. 845.) 

Me Justice Dwarkanath Mitter, in deliver- 
ing judgment, said :— 

“ We are of opinion that the ladavee in 
question was not executed without nvaluable 


_cousideration. The urzee of the Oth Fob- 
“ruary 1858, submitted by Mehdi Ally Khan 
to the plaintiff, praying for snk ptoviston 
for his maintenance, together with the order 
passed thereupon by the plaintiff on the 12th 
February following, fixing a monthly stipend 
of Rs. 600, clearly point to the consider- 
ation for which the ladavee in question was 
executed a few days afterwards ; and this 
consideration is made still more manifest 
when we come to the receipt granted by 
Mehdi Ally Khan on the 25th February 
1858,—that is to say, on the day following 
thé execution of the dadavee, whereby 


- , Méhdi Ally Khin acknowledged the receipt 


of a sum of Rs. 2,000 on account of the 
stipend hereinbefore referred to. But be 
this ns it may, itis perfectly clear that Mehdi 
Ally Khan executed the ladavee in question 
of his own free will and accord, and without 
giving any decisive opinion as to whether 
that document can be treated as an estoppel 
or not, it is sufficient for us to say that the 
appellants cnn have no reasonable ground to 
complain, if we use it as a strong piece of 
evidence in the cause.” 

With reference to the 8th objection, which 
wns that the evidence produced by the plain- 
ti to prove the alleged custom was alto- 
gether very unsatisfactory, he said :— 

“ We observe that the direct evidence pro- 
duced by the plaintiff to prove the family 
custom 7 questiou consists of the depositions 
of two witnesses, namely, Sayyad Mahamed 
Medhi and Dorab Alle. We have also got 
the evidence of Shyynad Hossein Ally, one of 
thfPhalf-brothers of the Inte Ameer-oon-nissa 
Begum, who says that he had heard it from 
bis father that such a custom did really exist, 
and it is to be borne in mind that such n state- 
ment coming from this witness is entitled to 
very great consideration, inasmuch ashe is 
one Òf the parties who would be entitled to 
succeed to the estate of the deceased Bogum, 
if the® family custom set up by the plaintiff 
is disproved. We ato fully prepared to 
admif that the testimony of these witnesses, 
if there were nothing else to support if 
would lave hardly sufficed to enable us to 
declare in favor of a custom, the effect of 
which would be to disturb the natural course 
of the ordinary law of inheritance ; but not 
only is this testimony wholly uncontradicted 
by any counter-evidence produced by the 
nppellants, but it acquires an irresistible 
force when we couple it with the ladavee 
so often referred to. If that ladavée is to 
be treated asa contract between the plaintiff 


and Mehdi Ally Khan, based upon good and 
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valuable consideration on bothesides, it is 
pasfectly clear that the defendants, as the legal 
representatives of Mehdi Ally Khan, and 
therefore deriving their title thugh bim, 
are precluded from disputing the claim of the 
plaintiff founded upon that instrument. If, 
on the other hand, we are to hold that Mehdi 
Ally Khan executed that instrument without 
intending to give to it the operion of n 
positive contract, but merely for the purpose 
of declaring what was the true state of facts 
to the best of his knowledge and belief, too 
much value cannot be attached to it as a 
piece of evidence in the cause. No counter- 
evidence of any kind has been given by the 
appellants to show that the facts recited in 
this instrument are not true, or that their 
ancestor Mehdi Ally Khan was in any way 


misled or imposed upon when he acknow-“e 


ledged them as true, in a solemn instrument 
under his own seal and signatute. Taking 
all these circumstances into consideration, we ` 
find if impossible to decide this polot: in 
favor of the appellants.” 

There are many cases in which; aidr 
Mahomedan law, acknowledgments are- not 
treated as merely matters of evidence, but 
have certain legal consequences attached to 
them, and are binding on third parties, as 
(See 
Baillie’s Dig. of Mahomedan Law, 1s®part, 
pages 403—406, and 2nd part, page 290.) It 
ig not necessary, however, to determine what 
legal effect would be given by the Mahomedan 
law to the ladavee of the 24th February 
1858, if it were held to be merely a volun- 
tary acknowledgment and disclaimer of title, 
for their Lordships concur with the 
High Court in thinking that it was founded 
upon a valuable consideration, and are of 
opinion that the ladawinamah nnd the 
perwannnh taken together amounted to n 
contract by which both the Nawab and 
ehdi Ally and his heirs were bound. 

It appears from the evidence of Rajah 
Prosonno Narain Deb, who, from October 1853 
to June 1861, was tlhe Dewan Niznamut, and 
also bad the general superintendence over 
the private affairs of the Nawab, that shortly 
after the death of Ameer-oon-nissn, Mehdi 
Ally enme to him nearly every day in n 
state of great alarm, and begged that he 
would intercede on his behalf in placing dim 
under the protection of His Highness as he 
was under that of Ameer-oon-nisen, nud 
that the nrzee was presented under his rd- 
vice. By that document, which is set out 
at page 33 of the Record, Mehdi Ally 
acknowledged that ueither he noi his heits, 
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except foreliis support and maintenance and 
that of his children and dependents, had &ny 
sort of claim to, the property, goods, estate, 
or zemindarees of the said Ameer-oon-nissa, 
and prayed that proper orders might be 
passed for the support of himself and of his 
chikiren and dependents. Upon that urzee 
an order was passed by the Nawab Nazim on 
the same day to the effect that. out of the 
properties, mehals, and zemindarees of the 
late Begum, a monthly allowance of Rs. 600 
should be fixed for the said Mehdi Ally, and 
that help in every way and at all times 
should be afforded to him. 

' The order was merely indorsed on the 


- urzee, and was not drawn up as a separate 


formal instrument. The Rajah Prosonno 


Narain Deb, who was called as a witness for 


Highness ‘the Nawab Nazim. 


the defendant, as well ns for the plaintiff, 
stated in his evidence that ten or twelve 
days after the presentation of the uzee, 
Mehdi Ally, in his presence and at his house, 
executed a ladavee ikrar in‘ favor of His 
He said :— 
“THs was at my suggestion, and with the 
permission of the Nawab. The intention 
wans- to have what had been recited in the 
urzee-executed in a proper legal manner, and 
to avoid any: future misunderstanding or 
difficulty on account of the benamee nature 
of tho transactions.” He then described the 
mode in which the document was prepared, 
copied on stamped paper, and attested in shig 
presence (Recoil, pp. 785, 786.) He went 
on to say :—“ The ikrar was brought to me by 
Sarib Ally Khan, Meer Bussunt, and Meer 
Yukoob. Shortly afterwards Mehdi Ally 
came to my house. He took the deed in his 
hand, and-we went tog: ther to His Highness’s 
deoree, and presented it to His Highness. 
Then His Highness ordered a perwannah to 
be delivered to Mehdi Ally, of the same 
nature as the order passed on the urzee. 
The perwaunah had been prepared befort- 
hand, and was brought by the Moonshees 
who were sent for, It was delivered to 
Mehdi Ally.: The perwannah declaréd that 
His Highness should grant to Mehdi Ally and 
his heits, from generation to generation, 
Rs. 600 per month, upon condition that he 
thould always remain submissive to the 
Nazim, and never depart from his arrange- 
ment (guheh na burzau). On the day that 
thé ladavee was executed, either Rs. 1,000 
or 1,500 were pnid in my presence, there 
and then, and Rs. 500 were paid on the 
following day, ond a receipt taken fiom 
Mehdi Ally for Rs. 2,000.” - Further on he 
anys :—“ Tho receipt mentions (he payment as 


an advange of Rs. 2,000 on account of the 
monthly allowance of the Rs. 600 granted. On 
account of the immefliate emergency the 
advance was made from the Bekla Treasury, 
but was deposited in the Mehalot account, 
in accordance with the order that the allow- 
ance of Rs. 600 should be given from the 
profits of Doolhin Begum’s zemindaree,.”— 
A copy of the receipt was produced, and is 
set out at p. 41 of the Record. The per- 
wannnh is set out at p. 781 of the Record, 
and in their Lordships’ opinion amounts to 
a grant by the Nawab by which he vas 
bound, 


Their Lordships see no reason to doubt: 


that both Mehdi Ally and the Nawab, at 
the time of the execution of the ladawi- 
namah, and of the perwannah bond fide, 
believed that the Nawab had a right to 
succeed to the property of Ameer-oon-nissa. 
They are of opinion that the object of the 
ladawinamah and of the perwannah was to 
carry out in a formal legal manner the 
arrangement contained in the urzee aud order 
of the 12th February 1858, so as legally to 
bind both parties to it. By the perwannah, 
however, an additional grant was made by 
the Nawab to provide for Mehdi Ally’s 
expenses of the Mohufrum. It is to™be 
observed that the order indorsed upon the 
urzee was not acted upon until afier the 
ladawinamah was executed. That document 
baving been executed on the 24th February 
1858, the rights of Mehdi Ally were not 
left to depend upon fhe orger indotsed pn the 
urzee, but on the following day, viz., ong the 
25th February 1858, the perwanuah was 
executed (p. 731), and ou*the same day 
Mehdi Ally received Rs. 2,000 as an advance 
on account of the allowance grafted to him. 
Their Lordships are of opinion that the 
ladawinamah and the perwannah amgunted 
to a valid contract by which the Nawab and 


„Mehdi Ally were 1espectively bound, It is 


not necessary to decide whethdér upon the 
death of the Begum her property ‘went over 
to the Nizamut according to usage, as ®tated 
in the ladawinamah ; for even assuming it did 
not, and that Mehdi Ally executed the ladavi- 
namah in ignorance of his strict rights, 
still if the Nawab acted bon& fide under the 
belief that he had succeeded to the property 
of the Begum (and the evideuce appears to 
their Lordships nt least to establish this), 


and executed the perwannal upon the faith , 


of the, ladavee disclaimer, the defendants 
would be bound by them. Even if the 
ladawinamah did not amount to a grant, it 
contained an agreement not to sêt up any 
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glaim to the property, and being «founded 
upon a sufficient consideration, wgs binding 
upon the heira of Me&di Ally, and precluded 
them fiom setting up n claim to the property 
(Goodtitle v. Barley, Cowper’s Reports, 597). 
Iu any view of the case, Mehdi Ally or his 
heirs could uot assert any tiile to the pro- 
perty without setting aside the /adawinamah, 
and this they could-not do, except upon the 
terms of returning the Rs. 2,000 which were 
paid upon the faith of the arrangement, and 
as n payment in advance on account of the 
allozjoance granted to him by the Nawab. 
Ag to the plaintiff's not having acted upon 


the ladawinamah since the payment of the 


Rs. 2,000, it appears that Mehdi Ally and his 
represeutatives subsequently repudiated the 
arrangement, and the fact of the plaintiff's 
not having during that period continued to 
make the monthly allowance according to the 


“terms of the perwannah, did not release 


Mehdi Ally and his heirs from the ladawi- 
namah. 

- It was contended in-the High Court on 
behalf of the appellants that the ladawi- 
namah was extorted from the said Mehdi 
Ally by force and other unfair means; but 
that objectéon was so completely answered 
by “Mr. Justice Dfvarkanath Mitter in his 
judgment in the High Court (Record, pp. 844 
and 85) that it is unnecessary for their 


° Lordships to sny more than that they entirely 


concur with the High Court with reference 
to that contention. 

It was further gurge® before their Lord- 
shipg on behalf of the appellants, that the 
only object of Rajah Prosonno, Narain Deb 
in getting the “ladawinamah executed was, 
according to his own evidence, to obtain an 
admission thft the property, though in the 
name of Mehdi Ally, was held by him 
benamge for Ameer-oon-nissa, Probably 
that was the principal object, for at that time 
Meladi Ally does not appear to have claimed 
as heir of Ameer-oon-nissa. The whole 
arrangement seems to have proceeded upon 
the asfumption by all parties that the estates 
of Ameer-oon-nissa, upon her death, went 
over to the Nizam, or more properly speaking, 
to the Nizamut. That fact waa admitted 
both in the urzee and in the ladawinamah, 
and it ia clear that the Nawab could not 
have derived any benefit from the admission 
that the property was held benamee for 

. Ameer-oon-nissa, unless he was entitled to 
succeed to her property. The urzee, as well 
ns the ladawinamah, which was intended to 
give formal legal effect to it, both contained 
an admisdion of the Nawab’s title. Upon 
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the whole their Lordships are eof opinion 
thay Mehdi Ally and his heirs were bound 
by, the ladawinamaA, and that the decree of 
the first Court was correct, except so far aos 
it decreed mesne profits to the plaintiff as 
against defendants Nos. 5 and 6. 

The decree was general, and awarded 
mesne profits against all the defendants 
(Record, p. 814), whereas there ‘vas no 
evidence to prove that the present appellante, 
defendants Nos. 5 and 6, dispossessed the 
plaintiff or ever bad possession of any part 
of the zemindarees in question. 

Indeed, the defendants Nos. 5 and 6 were 
not parties to the proceedings before the 
Deputy Magistrate, whose award the plain- 
tiff sought to set aside, nor did the Deputy 
Magistrate find that they were in possession. 
On the contrary, he considered that the 
second party in the proceedings before him, 
viz., the lst aud 2nd defendants, who are not 
now appellants, were alone in possession, 
and his order was that their possession 
should not be interfered with. Further- 
more, the plaintiff did not in bis plaint even 
allege that the appellants dispossessed him 
or show any grounds for making them 
parties to the suit, except for the purpose of 
binding them as to the title. He merely 
stated that he had been dispossessed by 
defendants Nos. 1 and 2 under the awaré of 
the Deputy Magistrate. 

It appears to their Lordships to be ex- 
tremely questionable whgther even the 
Magistrate’s finding as to the fact of the 
possession of defendauts Nos, 1 and 2 was 
correct, and whether, on the contrary, the 
Nawab was not in possession at the date of 
the order. It is further to be observed that 
the defendants Nos. 1 aud 2, by the 14th 
paragraph of their written statement, set up 
a title adverse to the appellants, aud insisted 
that they were entitled to the property by 
v@tue of a deed of gift from Mehdi Ally. 
This shows that defendants Nos. 1 and 2 
were not holding for the benefit of Mehdi 
Ally’s ‘heirs, of whom Nos. 5 and 6 
were two. 

Upon the whole their Lordships are of 
opinion that the decree of the High Court 
ought to be reversed so far as it affitmed 
that part of the judgment of the Lower 
Court which awarded mesne profits agfipst 
the appellants, defendants Nos. 5 and °6, 
and that it be affirmed as to the residue, and 
that it be ordered that that part of the 
judgment of the firat Court which awarded 
mesne profits against the appellants, the 
defendants Nos. 5 and 6, be reversed. 
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Their Iidships will advise Her Majesty- 
accordingly. œ a 

Under the circumstances they consider that 
ench-parly ought to bear his own costs of 
-this appeal. 





The 7th May 1875. 


`a Present: 


The Hon’ble F. A. Glover ond Romesh 
Chunder Mitt: r, Judges. 


Execution-proceedings. 
Case No. 11 of 1875. 


Miscellaneous Appeal from an order passed 
by the Judge of Patna, dated the 18th 
September 1874, affirming an order of 
the Subordinate Judge of that district, 
dated the 12th June 1874. 


Massamut Mukhdoomun and another (Judg- 
“ment-debtors) Appellants, 


g versus 
Bhugwau Doss (Decree-holder) Respondent. 
Baloo Roop Nath Banerjee for Appellants. 


Baboo Aubinash Chunder Banerjee for 
—" " Respondent. 


Where an application is made by a judgment-debtor 
for execution of an Appellate Cuurt’s decree to be stayed, 
the Court executing the decree cannot enqnire ifito the 
question whether amy notice was served upon the appli- 
cant before the appeal judgment was passed. 


Milter, J.—We do not see any ground to 
interfere in this case. The Lower, Court re- 
jected the prayer of the applicant to stay 
execution of the decree on the 4th of June 
1874, and from that time thie applicant has 
had sufficient opportunity to apply for review 
of the judgment- passed against her on the 
26th July 1871. She has not done, so. 
The District Judge in appeal in this case 
says that there is no ground to suppose that 
the female applicant had any different 
defence to the defence given by the son whe 
appeared, and upon that ground he has 
dismissed the appenl. We do not think that 
this is correct. The District Judge in this 
nppeal had no business to enquire into the 
question whether the female applicant had 
any different defence or not, but the proper 
ground, upon which this appeal ought to be 
dismissed, appears to me that the Court execut- 
ing the decree could not enquire into the 
question whether any notice was served upon 
the applicant before the . appeal judgment 


was passed ngninst her. If the applicant is 
go advised, she may still apply for review of 
that judgment ou the ground that she had 
no notice of the appeal; but this special 
appeal must be rejected with costs. Plender’s 
fees, 10 rupees. 

Glover, J.—I concur. 


The 7th May 1875. 
Presené: 


The Hon’ble A. G. Macpherson, Officiating 
Chief’ Justice, and the Hon'ble HM. B. 
Lawford, Judge. ° > 


Decree—Limitation—Formal Possession. 


Case No. 1143 of 1874. 


Special Appeal from a decision passed by 


the Officiating Deputy- Commissionem 
of Cachar, dated the 18th April 1874, 
reversing a decision of the Assistant 
Commissioner of that district, dated the 
16th December 1873. 


Kishore Singh (one of the Defendants) 


Appellant, 
e ad 
versus 
Gobind Singh, and another (Plaintiffs ) 
Respondents. 


Baboo Joy Gobind Shome for Appellant. 
Baboo Boiddo Nath Dutt for Respondents. 


e 
Where a decree declared that, plaintiff was to get 
session of a certain A of land on a butwarrak 
ing made, and the deciee-holder, after allowing his 
right to be barred by lapse of time, applied to the 
Collector, had a butwarrah effected, and obtained merely 
formal possession, HELD that such possession gave him 


no fresh cause of action. N 


Macpherson, C.J.—In this case the father . 
of the plaintiffs got a decree gor Possession 
of the land in dispute on the Gth of October 
1860,—that is to say, the decreegdeclared 
that he was to get possession of a certain 
quantity of land on s butwarrah being 
made. From the time of that decree nothing 
whatever was done under it down to the 
25th of June 1872, when the issuiug of execu- 
tion on the decree being long barred by the 
provisions of the Limitation Act, the plain- 
ijfis appeared before the Collector, filed the 
decree, and applied to have a butwarrch 
made. The Collector caused a butwarrah to 
be made, which was finally confirmed on the 

e 
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27th of June 1878. The plaint states that 
æ Ameen delivered possession to the plain- 
tiffs “on the 5th of rabun last by posting 
““bamboos. ‘Thereupon, we proceeded to 
“cultivate the said lands with ploughs, but 
“the defendants by force threw away our 
“plougha and disposseasing us from the 
“lands themselves entered upon unjust 
“ possession thereof.” i 
The first -Comt held that the plaintiffs’ 
suit was barred by tbe law of limitation, 
inasmuch as, although the plaintifs might 
have had a right originally under-the decree 
of 1860, they had allowed that decree to 
become barred by the lapse of time. 
` * The Deputy Commissioner, on appenl, 
reversed the decision of the first Court upon 
the ground that as the defendants had notico 
of the proceedings before the Collector, and 
ag.they then omitted to raise this plea of 
limitation, they are not entitled now to raise 
ft The Deputy Commissioner, in fact, con- 
sidera that the defendants waived the plea 
then ; that the plaintiffs have since got into 
possession; and that the plaintiffs’ cause of ac- 
tion dates, not from 1860, the date of the decree, 
but from the 5th of Srabun,-on which date 
they were put into possession by nn Ameen 
sticking up @ bamboo on the land. 
think, in thé firat place, that the 
plaintiffs’ rights under the decree being bar- 
red before the proceedings before the Collec- 
tor, the omission of the defendants to raise 
the question does not debar them fiom rais- 
ing it in this suit. In the butwarrah pro- 
ceedings, there was wo delermination of any 
‘questign of right between the parties one 
way or the other. [hey were merely pro- 
ceedings of an executive character, for the 
purpose of dividing the land into the shares 
which the parties were supposed to have. 
We think that the rights of the plaintiffs being 
thus absplutely barred under the decree of 
1860, no fresh cause of action was given to 
o them by tke formal possession which the Ameen 
under the b&Awarrah gave to them. It is 
not even as if there had been any real posses- 
sion by @he plaintiffs; for their own plaint 
shows that they never had any possession 
beyond that of the most formal description, 
and that the moment they appeared on the 
land and attempted to exercise any rights of 
possession, they were at once resisted by the 
defendants. We think that the plaintiffs’ 
suit was barred; and therefore that the 
decision of the first Court was right amd 
ought to be affirmed. We reverse the deci- 
sion of the Deputy Commissioner and re- 
store that of fhe first Court with costa, 
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The 7th May 1875. . 


” Present : ° 


The Hou’ble A. G. Macpherson, Officiating 
Chief Justice, and the Ho’nble H. B. 
Lawford, Judge. ` 


Agency — Liability of Principal. 
Case No. 1844 of 1874. ° 


Special Appeal from a decision passed by 
the Officiating Judge of Dinagepore, 
dated the 31st March 1874, reversing a 


deciston of the Subordinate Judge of 


that district, dated the 17th July 1873, 


Mrs, E. R. Masseyk and another (two of 
the Defeudants) Appellants, 


VETSUS 


Grish Chunder Chuckerbutty (Plaintiff) 
Respondent. 


Baboos Mohinee Mohun Roy and Rash 
Behari Ghose for Appellants, 


Baboos Gopal Lall Mitter and Gooroo 
Dass Banerjee for Respondent, 


The partners of a concern are bound by the acknow- 


ledgments of their manager, as their avowed agent, 


Macpherson, C.J.—As regards the defegd- 
nut Masseyk, we think that the Judge 
rightly found that he was personally liable 
for these fees. Mr. Grey, who undertook 
on the part of the Kalia Chttck Concern to 
pay the fees, was, at the time he gave the 
undertaking, a partner with Masseyk in the 
concern, and also was the manager of it. 
There cat be uo doubt, he had authority to 
bind his partuer personally in this matter, 
being his avowed ngent. However that 
may be, the Judge fiuds that after Grey had 
left the concern, Masseyk continued to pay 
from the conceru all the expenses of Kalea 
Soonduree’s case, thus showing that he acqui- 
esced in the proceedings of his late mana- 
ger and partner Grey. With such a finding 
ef the facts, it is impossible for us to Bay 
that the Judge has not rightly held Masseyk 
liable, aud we affirm his decree. 

There is more doubt as regards Koomar 
Hurendro Narain’s liability, because he was 
nota partner in the concern at the time 
Grey gave the undertaking, and there is no 
finding by the Lower Court that he person- 
ally has, since Grey left, paid any of these 
expenses. We do not agree with the Judge 
ou the ground on which he puts the liability 
of this defendant, because we do nof think 
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that the mêre fact of his having purchased 
a two-anna sharin the concern would® of 
itself make him liable, upon the evidence 
ae us, for this debt. But we think that, 
under the circumstances which are sdmitied 
by this defendant himself, he is rightly held 
to be liable. In his written statement it is 
admitted that Grey sold his share and re- 
signed the mmnagership at the time at which 
Koomar Hurendro Narain became a partner 
in the concern, and that Mr. Rice then 
became manager; and it is also admitted that 
this gentleman wrote ceitnain letters, to 
which the Judge refers specially, as to the 
matter of the plaintiffs fees. We think 
that Rice being the agent of Hurendro 
Narain, his letters are binding upon him ; and 
these is no doubt that the letters substantially 
amount to a recognition of the liability of 
the concern,—that is to say, of Masseyk and 
Hurendro Narain personally to meet these 
claims. ‘Therefore, although not agreeing 
with the Judge altogether as regards the 
grounds on which Hurendro Narain is held 
liabl8, we are of opinion that the Lower 
* Appellate Court’s decree was substantially 
right, and ought to be affirmed. This 
appeal is dismissed with costs. 


The 7th May 1875. 


7 e Present : 


The Hen’ble A. G. Macpherson, Officiating 
Chief Justice, and the Houwble H. B. 
Lawford, Judge. e 


Rent Suit — Enhanced Rates — Decree at old 
Rate, 


Case No. 1354 of 1874. 


“Special Appeal from a decision passed by 
the Subordinate Judge -of Rungpore, 
dated the 28th March 1874, modifying a 
decision of the Moonsiff of Bhotmaree, 
dated the 25th June 1873. 


Roy Chowdhry (Plaintiff) 


Saroda Mohun 
e Appellant, 


Versus 


Shibopooree Dossee and another (Defendants) 


Respondents. 
e 
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Mr. Bourke for Appellant. ° 


Baboo Sreenath Doss for Respondents, 


Where a suit for an arrear of rent at an enhanced 
rate is not decreed, the Court cannot give a decree for 
rent at the old rate, 


Macpherson, C.J. — We think that this 
special appenl must be dismissed. Of the 
three grounds taken in the memorandum of 
appeal, two relate merely to the evidence, 
with which (the case being before us in 


special appeal) we have ho power to deal.. - 


We express uo opinion as to whether the 
judgment of the Lower Appellate Court is 
or is nota correct one as to the facts. The 
facts being found, and there being somo evi- 
dence on which the finding was based, we 
cannot iu special appeal interfere with it. 

The third ground of appeal is that although 
the Court below did not decree the claim for 
rent for the year 1277 at an enhanced rate, 
it ought to have giveu a decree for the rent of 
that year at the old rate. It appears to us 
that the decision of the Privy Council in the 
case of Baroda Sconduree Debiagv. Golam 
Ali (19 Weekly Repoiter, page 143) wa 
distinct authority that in this suit the Cout 
cannot give a decree at the old rate. : 

We ate then asked to allow an addi- 
tional question to be raised to the effect that, 
even if there was no notice of enhancement 
proved, the Court might and ought to have 
given rent at an enhanced tate, if it” were 
proved as a matter of fagt in this suit that 
it was right and proper that he rent should 
be enhanced. In support of this contention, 
the case of Naffer Clunder Pal Chowdhry v. 
Poulson (19 Weekly Reporter, page 176) 
is relied upon. But we decline now to allow 
that question to be raised. It is not 8ne of 
the points taken in the written memorandum 
‘of appeal, and has nevor been auge€sted in 
‘any of the Courts up to the present time. 
If it was intended to raise so important a 
*point in special appeal, it was the duty of the 
appellant to have done go in proper time, 
so that his opponents might haye known 
what they were called upon to answer, 

The appeal is dismissed with costs. 





The Hon’ble F, A. Glover and Romesh 
Chunder Mitter, Judges. 


Execution of Decree pending Appeal to Privy 
Counctl—Sutt to set aside alienaton during 
Attachment. 


Case No. 65 of 1874. 


Regular Appeal from a decision pasged by 
the Subordinate Judge of Gya, dated 
the 18th December 1873. 


Soondur Singh (one of the Defendants) 
Appellant, 


versus 


Mussamut Buhoorin Alum Bashee Kooer 
(Plaintiff) and another (Defendaut) Res- 
pondents. 


Mr. C. Gregory and Baboos Chunder Ma- 
dhub Ghose and Kulee Prosunno Dutt 
and Mounstee Mahomed Yusoof for 
Appellant. 


Mr. MeL. Sandel and Baboo Unnoda 
_@ Pershad Banerjee for Respondents. 


While an appeal from a decree was pending before 
the Privy Council, the decree-holder ) applied for 
execution, and attached the property of the judgment- 
debtor (B), who thereupon obtained an order of the 
High Court for stay of sale until security could be 
furnished, ‘The decree-holder having failed to furnish 
adequate security, the exe@tion case was struck off. 
The afpeal to the Prify Council having been dismissed, 
the gecree-holder revived execution-proceedinga, adding 
costs and interest tẹ her original claim. Upon this a 
third party interwened, and objected to the sttachment 
on the ground that he had obtained amokurrmee pottah 
of the properties fiom B’s representative. The objection 
having been lowed under Act VIII of 1859 8. 246, 
M brought a suit to have the mokurruree declared to be 
invalid and fictitious, 

Hryp that plaintiff was not required to cause M'’s 
admitted proprietary right to be sold, before she could 
maintain this mut, 

HEL® thatthe act of the Court in striking off the 
execution-pr@ceeding because of the inability of the 
decree-holder to furnish the required security, was only 
for the convenience of business, and ıt left intactall the 
at ta which had been taken up to that stage: nog 
did the decree-holder abandon the attachment, which 
was therefore subsistin 
was granted. Accordin f 
by the pottah was invali 


when the mokurrures pottah 
P the alienation of the property 
and inoperative. 


Mitter, J.—To1s was a suit on the part 
of the plaintiff to establish the right of his 
judgment-debtor in certain properties meun- 
tioned in the plaint. 
the said judgment-debtor, who is defen 
No. 1, and one Soonder Singh, défendant 


No. 2, on the allegation that a mokurruree | 
pottah pwt forward by defendant No. 2 was ' 
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briefly stated, these:—Baboo Bhowanee 
Pershad Singh, father of the defendaut No. 1, 
dispossessed the plaintiff from certain pro- 
perties. The plaintiff, therefore, brought a 
suit for possession with mesne profits, and on 
the 21st September 1859 it was decreed in 
her favor. This decree was -confiimed by 
the Judges of the High Court on 27th 
August 1862, Baboo Bhowanee Pershad 
Singh then preferred au appenl to the 
Judicial Committee of the Privy Council. 
While this appenl was pending, the plaintiff 
attempted to execute her decree and realize 
the costs and the mesne profits decreed to 
her, and on 2nd June 1866 applied for the 
attachment of several properties of the judg- 
ment-debtor including those now in dispute. 
The application was granted, and the proper- 
ties attached. Whereupon, Baboo Bhowanee 
Pershad Singh put io an application, alleging 
that the plaintiff was not entitled to realize 
the mesne profits without furnishing secu- 
rity. He further stated in that petition that 


the High Court had passed an order to stay ° 


the sale of the properties attached until the 
deci ee-holder should have furnished security ; 
aud if the sale had alrendy taken place, not 
to allow the latter to take the sale proceeds 
out of Court, On the 29th September 1869, 
the Court executing the decree struck off 
the execution case, on the ground that the 
decree-holder had failed to furnish an ade- 
quate security, which he was bound to do. 
The original suit remained pending in 
appeal before the Privy Council till-28th July 
1871, off which date their Lordships of the 
Judicial Committee confirmed the decrees of 
the Lower Courts. The plaintiff then revived 
the execution proceedings, and on the 8th 
November 1872 made an application for the 
renlization of the amount mentioned in her 
fSi mer application, together with the costs of 
the appeal to the Privy Council and subse- 
quent interest, by attachment and sale of the 
properties now in dispute. The appellant 
before us, Scondur Singh, intervened, and 
objected to the attachment on the ground 
that he had acquired a mokarruree pottah of 
these properties on the lst of October 1872 
from defendant No. 1, the son of Baboo 
Bhowavee Pershad Singh, the original 


! Judgment-debtor, the latter having died in 
It was brought neginst l 


aut | 


the meantime. The objection has been 
allowed under Section 246 of Act VIII of 
1859, and the properties released. The 
plaintiff has brought this suit to have it 
declured that the alleged mokurruree is 
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invalid ande fictitious, and the properties are 
still the properties of the defendant Noel. 
The suit is based upon two grounds, viz. : 
Ist, that the alleged mokurruree having been 
created (if created at all) after the attach- 
ment of the properties in June 1866, and 
whieh attachment has not been removed, is 
invalid ; and 2ndly, that the alleged mokur- 
ruree pottah js not a genuine and bond fide 
instrument, but is a mere bennamee transac- 
tion. 

The written statement of the defendant 
No. 2, the appellant before us, alleges that 
there wns no attachment subsisting at the 
time when the moknrruree was granted ; and 
that defendant No. 1, to pay off certain debts 
due from him and his father, created the 
mokurruree tenure in good faith. It was 
also contended on his behalf in the Lower 
Court, that as defendant No. 1 had admittedly 
the proprietary right still remaining in him, 
the suit could not go on until that right had 
been sold in execution of the decree. The 
defence further raised a question, that the 
properties in dispute being ancestral, in which 
defendant No. 1 had equal rights with his 
futher according to the Mitakshara law, 
could not be sold in execution of a decree 
passed against the latter for his personal 
debts. 

Ti Lower Court has decided all these 
questions in favor of the plaintiff and awarded 
a decree in her favor. The defendant Na, 2 
alone has appealed, and has raised all these 
questions again before us. 

As regards the objection that the plaintiff 
cannot maintain this action without first 
putting up to sale the proplietaryeright of 
the defendant No. 1, neither has any antho- 
rity been quoted, nor any valid reason shown 
to establish it. I fail to make out upon what 
ground this contention is founded. The 
plaintiff says that the properties are still her 
judgment-debtor’s, and they have not beem 
transferred by mokurruree pottah to defend- 
ant No. 2; she is therefore entitled to sell 
them in execution of her decree. On the 
objection of defendant No. 2, the Court has 
released them from attachment, and has thus 
prevented her from putting them up to sale 
in execution of the decree. She has been 
therefore obliged to bring this suit, the 
object of which is to establish that the 
Corrt’s order releasing them from attach- 
ment is erroneous, and in point of fact that 
there has been no transfer of any.right in 
favor of defendant No. 2. I am aware of no 
rule of law or equity which, under these 
circumstances, would preclude a plaintiff from 
e 


maintaining a suit like this, without causin 
ths admitfed proprietary right to be colt 
first. This objection must, therefore, be over- 
ruled. 

It is not open to the appellant to raise the 
contention that the properties being ances- 
tral are not liable to be sold in execution of 
a decree against the father of the defendant 
No. 1. It is an objection which the defend- 
ant No. 1 could take, and did take before 
the Lower Court which has decided it against 
him, e There has been no appeal against the 
decree of the Lower Court by the defendant 
No. 1. The appeal has been preferred’ by 


defendant No. 2 alone, Whose mokurrfree. - 


pottah has been found to be n fictitious insg- 
trument; and until he shows that this finding 
is wrong, he cannot raise this contention. 
Even if he be allowed to rely upon it, I do 
not think that it is of any weight. It has 
been held in Kantoo Lall v. Muddun 
Molhun Thacoor, Weekly Reporter, Volume 
XXII, page 56, that under the Mitakshaia 
law a son is bound to pay the debts of his 
father, unless they are shown to be of such a 
nature as, by express provisions of the Hindoo 
law, are not binding upon him. This has 
not been established in this case hy either of 
the defendants. ° o 


Then we come to the two really important 
questions in the case, viz., whether by ronson 
of the attachment of these properties in 1866 
the mokurruree potitah is invalid, aud whe- 
ther this instrument represents a genuine 
and bond fide tr&nsactjon. Upon, both 
these questions, the Subordinate Judge has 
come to a decision adverse to the appellant, 
and we think that that judgment is substan- 
tially correct. 


It has been contended on fehalf of the 
appellant, that the effect of the order, dated 
29th September 1869, striking off the execu- 
tion case, has been to terminate finally the 
proceedings and to remove the nttoghneent 
which was effected in June 1866. Numer- 
ous cases have been cited in support of this 
ebjection, aud it seems to me that tlfre is 
considerable difficulty in reconciling them. 
But the question seems to have been settled 
by a Privy Council decision, reported in page 
133, 20 Weekly Reporter. It has been 
held in that case that no inflexible rule can 
be laid down upon the point, but that the 
question must be determined by the facts and 
circemstances of each case. 

Havmg regard to the facts and circum- 
stances in this case which led to the order 
dated 29th September 1869 striking off the 
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execution case, I do not think that dts effect 
was to remove the attachment of June 186$. 
It has been said thet by that order the pro- 
ceedings commenced in June 1866 were 
Jinally concluded. I do not think that this 
was so. ‘The plaintiff, decree-holder, after 
causing the properties to be attached, asked 
the Court to put them up to sale for the 
realization of her dues. But this could not 
be done until she had furnished adequate se- 
curity, as there was at that time the appeal 
of the debtor pending before the Privy Coun- 
cil., The decree-holder was unable to fur- 
nish this security, and consequently the pro- 


* -ceeding could not be carried on further. 


> P 


* contention must also fail. 


Accordingly the execution case was struck 
off the file. This act of the Court, it seams 
to me, ought to be interpreted thus: the 
inability of the decree-holder to furnish the 
required gecurity renders it impossible for 
the Court to proceed further, let therefore 
the execution case be removed from the list 
of business which requires immediate atten- 
tion and action on the part of the Court. 
The effect of the order was to leave intact all 
the proceedings which had been taken up to 
that stage. It was further contended that 
if the effecg of this order was not to remove 
thémattachment, the subsequent conduct of 
the decree-holder was such as to lead to 
the inference that there was a complete aban- 
donment on her part of the previous attach- 
ment. The debtor’s appeal to the Privy 
Council was disposed of on 28ih July 1871, 
and the plaintiff again &pplied for the execu- 
tion, of the decree on 18th July 1872. It 
cannot be therefgre snid that there was any 
delay on her part in reviving the proceedings. 
Therefore, this part of the plaintiff’s conduct 
does not furnish any ground for this con- 
tention. Then it has been said that the 
application of the 8th November 1872 asking 
for a fresh attachment shows that the decree- 
holjer þad abandoned the first attachment. 
I do not think that this inference should be’ 
drawn from the petition in question. The 
decrag-holder by that application sought to 
realize, not only the amount for which she 
had already taken out execution-proceedings, 
but also the costs awarded ia her favor by 
their Lordships of the Judicial Committee. 
So far, therefore, as this new item of her 
demand was concerned, it was absolutely 
necessary to sue out a fresh process of attach- 
ment. I am therefore of opinion that this 
Consequently the 
result is that there was a subsisting *attach- 
ment upon the disputed properties, which 
rendered their alienation by mokuiruree pot- 
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tah invalid and inoperative as engainst the 
plinti, decree-holder. z 

Then there remains the question whether 
the mokurruree pottal is a genuine ‘aud bona 
fide instrument. It is true that the burden 
of proof primarily is upon the plaintiff to show 
that it is a fictitious and collusive document ; 
and I think that the facts proved by her, viz., 
that the parties are closely gonnected with 
one another, that even after the alleged exe- 
cution of the pottah, the defendant No. 1 was 
found to mannge the property, and the alleg- 
ed mokurrureedar was never seen in any of 
the monzahs aud to tako part in their 
manngement, are sufficient to shift the onus 
upon the appellant and to call upon him to 
establish his title by proving the true charac- 
ter of the transaction in question. This I 
think he has entirely failed to establish. It 
is not necessary to recapitulate the reasons 
given by the Lower Court to discredit the 
evidence adduced on this part of the case, 
and in many of them I entirely concur. No 
valid ground has been made out by the ap- 
pellant to satisfy us that the finding 8f the 
Lower Court upon this question of fuct is ° 
erroneous. 

The appeal must, therefore, be dismissed 
with costs, 

Glover, J.—I concur. 








o 
: The 8th May 1875. 
Present » 
The Hon’ble J. B. Phear aud G. G. Morris, 
Judges. 


e Execution~~Limilation. 
Case No. 293 of 1874. 


Miscellaneous Appeal from an order passed 
by the Judge of Sarun, dated the lsi 
o May 1874, reversing an order of the 
® Sudder Moonsiff of Chaprah, dated the 
16th September 1872. 


Hur Sahoy Singh and others (Decree-holders) 
Appellants, 


versus 


Gobind Sahoy and another (Jadgment- 
Debtors) Respondents. 


Baboo Judoo Nath Sahoy for Appellants. 


Baboo Bama Churn Banerjee for 
Respondents. 


Where successive applications for execution are made 
bond fide, and at intervals of which each ıs less han 
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three years, tle last is not barred by limitation, though 
made at a distance of more than three years fromethe 
date of decree, 


Phear, :J.—Ir is not often that we find |- 


80 very open and undisguised n refusal on 


the part of a Lower Court to carry out the | 


instfuctions of this Court as we have before 
us in the present case. Probably if the 
Judge had lIpoked more closely than he 
appears to have looked into the reported judg- 
ment which he refers to, he would haye 
seen that it does not altogether bear out the 
view of the law which he takes, and is not 
consistent with the instructions which were 
given to him by this Court. But even if 
this had been otherwise, it was his duty to 
act on these instructions aud to refrain from 
placing his own view of the law taken from 
the reported judgment above that which this 
Court expressed to him in this case. By 
doing s0, however justly satisfied he might 
be with the correctness of hia own conclu- 
sions, he could only prolong the litigation 
and unnecessarily increase the expenses of 
the Suitors. Fortunately we are able (we 
think) to draw an inference of fact from the 
judgment by the Lower Appellate Court which 
will enable us to dispose of the case finally 
at this hearing without need of another 
remand, Itis beyoud dispute that the succes- 
sive Applications for execution were made 
nt intervals which were ench less than three 
years. And therefore if those applications 
were made dond,jide to the Court with the 
view to obtain execution of the decree or 
to keep the decree alive, the present appli- 
cation, which iB the last of them, is not 
barred. s 

This Court in its remand order directed 
the Judge that he ought not to come to any 
conclusion on these applications other than 
that they were bona fide, if it appears that 
the objection was not made in the firat Court, 
and the judgment-creditor therefore had n& 
been afforded an opportunity for explaining 
them. We infer from the judgment which 
has now come up to as that no objection was 
made to the bona fides of these applications 
in the first Court, because it is plain that 
the direction thus given pressed upon the 
Judge, and was avoided by him through 
the expedient of preferring his own view of 
thedaw to that which was involved in the 
instruction of the High Court. It seems to 
us, therefore, that we must take the fact to 
be that these applications were all made 
bona fide; and they certainly were, each, 
made within time. It consequently follows 
that this final application is not baried, and 
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executio® ought to issue. The decision of 
the Judge, therefore, is reversed, and that of 
the Moonsiff affirmed with costs. 

We assess plender’s fees at one gold mo- 
bur. 


The 10th May 1875. 


Present: 
The Hon’ble F. A. Glover, Judge. , 


Joint Family Property—Khas Shares— 
Homestead Land—Zemindar's Rights. 


Case No. 270 of 1874. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 8th 
December 1878, reversing a deciston of the 
Moonstff of Pursa, dated the 23rd 
September 1872. 


Lalla Nukched Lall (one of the Idefendants) 
Appellant, = 


VETEUS 


Futteh Bahadoor Lal} and another (Plaintiffs) 
Responders. e 


Baboo Bama Churn Banerjee for Appellant, 


Moonshee Mahomed Yusoof for Respondents, 


Where a separation takes place in a joint Hindoo 
gamily, and one member becomes the owner o$ a has 
share, being a portion of land with a hous® which (after 
living in 1t for some time) he eventually abandons, 
the zemindar 1s entitled to deal with it m the same way 

s he is entitled by law to deal with the abd®doned 
folding of a cultivating 1yot, 


Ix this case the plaintiff sued for confit ma- 
tion of his possession and declaration of his 
title in n house which he, with the consent 
of the zemindar, had built upon a piece of 
land which was formerly in the possession of 
one*Sheo Ram Snahoy. This Sheo Ram 
Sshoy had three sons, Joogul Kishore, 
Hunooman, and Sukharee. Sukhaiee died, 
leaving a son Rughoobeer, Tho laintiff’s 
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nae is, that the family separated, and that this 
portion of land with a house fell to the shage 
of the 8rd son Sukhfree, whose son Rughoo- 
beer lived in it in community with his 
mother and guardian Munna Kooer; that 
some time after, on a date not given, Munna 
died, and her son Rughoobeer disappeared, and 
has not since made his appearance. So far 
as if appears upon the evidence in this 
case, the house gradually fell into ruin, aud 
eventually the landlord re-entered upon the 
land and settled it with the plaintiff, who has 
built a house upon it and made it his resi- 
dence. The defendant No. 1 had a decree 


7 against Joogul Kishore and Hunooman, the 


other two sons of Sheo Ram Sahoy, and in 
execution attached some houses belonging to 
them, and likewise the house in dispute occu- 
pied by the plaintiff. The plaintiff, there- 
upon, preferred a claim under Section 246, 
which was, however, rejected, and the house 
was put up for sale in execution of the 
decree and bought by the decree-holder 
himself, 

The plaintiff brings the present suit to 
have it declared that the sale was an impro- 
per one, and that the house belongs to him. 
The defeadants make a general statement, 
déMying that the property ever belonged to 
Rughoobeer or ever was in his separate 
possession; and they deny also that the 
landlord had the power to re-let the land to 


any one, even supposing that Rughoobeer had 


disappeared, as he is snid to have done. 

The Moonsiff „ disnfissed the plaintiff’s 
suit, holding there had been no separation in 
the family, and that the landlord had no right 
to deal with thre land as he had done. The 
Judge, on appeal, has reveraed that decision. 
He considered that the separation had been 
proved ; that the property belonged entirely 
to Rughoobeer; and that, on his disappearance, 
the house having fallen into ruin, the zemin- 
day was justified in re-letting it; that the 
plaintiff bwilt a house on it in consequence of 
the landlord’s permission, and has since 
residgd in it. 

Two points have been urged in specia? 
appeal ; lst, that the tukseemnamah, or deed 
of separation, has not been proved; and 
Qndly, granting that there was a separation, 
that the zemindar had still no right to take 
possession of the land. 

With regard to the first ground, there 
certainly does not seem to be any evidence 
recorded as to the tukseemnamah; the 
Judge has taken the fact for granted, "because 
the original deed has been filed, and he says 
that thif tukseemnnmah, joined to the oral 
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evidence of witnesses, proves that edie house fell 
int the share of Rughoobetr and his mother 
Munna; bat these witnesses do not say any- 
thing about the deed of tukseemnamah, 
although they do say that the house was in 
the possession of the parties aforesaid ; and if 
the matter depended upon this tukseemuamah 
alone, I would have had to remand this case 
in order that the Judge might find whether or 
not there has been any separation ; but it ap- 
penrs to me that the defendant’s own statement 
on the records render it unnecessary for me to 
do so, because he himself describes the land 
in dispute as having been the khas share of 
Rughoobeer. This is almost equivalent to 
an admission that the family had separated, 
inasmuch as a member of a joint family 
could not be styled the owner of a khas 
share, that being a term expressly applicable 
to the members of families who have sepa- 
rated and are in possession of separate 
shares. I think therefore that the Judge’s 
finding that the fumily was separate ought to 
be accepted. Then as to the right of the 
zemindar, it seems tome that no autHority 
having been shown to the contrary, the * 
zemiudar would be entitled to deal with this 
description of laud in the same way as he is 
entitled by law to deal with the abandoned 
holding of a cultivating ryot. IRfaryot, who 
abandons his cultivation, abandons his fight, 
and, if the zemindar is allowed to step in aud 
lease the land so abandoned to other parties, 
I do not see why the zemjndar should not 
have equal privilege in the case now before 
me. Jheland admittedly was abandoned, the 
house as it is called was, I understand, one 
of the ordinary mat huts of the country, and 
nobody objected apparently tothe zemindar’s 
intervention ; neither did~ Joogul Kishore or 
Hunooman prefer any claim as heirs, or say 
that the property relinquished by Rughoobeer 
was of such a nature that they could claim 
R irrespective of the rights of the zemindar. 
When, therefore, we find that the zemindar 
leased this abandoned land to a third party, 
no objection having been made at the time of 
that settlement by the parties interested, 
that that third party has been in possession 
ever since, and that he has built a house upon 
the land, it seems clear that the defendant in 
execution of a decree not against Rughoobeer 
or his father, but against Joogul Kishore.and 
Hunooman, can have no right to claim ‘this 
purticular property as having belonged in 
any way to his judgment-debtor, 

For these reasons I think that the appeal . 
must be dismissed with costs. Pleader’s fees, 
16 rupees. 
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The 0th May 1875. å 
Present : 
The Hon’ble C. Pontifex and E. G. Birch, 
Judges. 


Act VIIK of 1859 88, 312 and 325—Arbitration. 
Case No. 2111 of 1874, 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota 
Nagpore, dated the 8th June 1874, 
reversing a decision of the Assistant 
Commissioner of that district, dated the 
17th November 1873. 


Jogessur Banerjee (Plaintiff) Appellant, 
versus 


Kulygnee Churn Deo and others (Defendants) 
Respondents. 


Baboos Mohinee Mohun Roy and Ashootosh 
Mookerjee for Appellant. 


Baos Kalee Mohun Doss and Rash 
Beharee Ghose for Respondents. 


Ss. 812 and 825 gf the Code of Civil Procedure 


CVIII of 1859) are enabling, and were not intended to be 
restrictive or exclusive, Parties who are su juris are 
` competent, before decree, to make any agreement as to 
the settlement of the suit. 


Pontifex, J.—Tuis is a case of a boundary 
dispute. The plaintiff claimed certain lands 
as belonging to his own Mouzah Woodan, 
alleging that he had been dispossessed there-. 
from by the defendant ; and the defendan 
alleged that they were part of his Mouzah 
Chamda, 

In the first Court an Ameen was sent to 
the spot to prepare a map and to take evi- 
dence upon the question in dispute: while 
sgo employed, the parties who are both sui 
juris came to an agreement that the matters 
in dispute between them should be referred 
to thg arbitration of seven referees or such 
of them as should be willing and consent to 
act,‘and the parties agreed to be bound by 
the opinion of the majority of the acting 
referees. Only four out of the seven per- 
sons named consented to act as referees, and 
-they made a unamimous award in favor of 
the plaintiff, 


The Ameen who was deputed drew up a 
report to the effect that.the evidence he had 
tnken agreed with the conclusion arrived at 
by the referees, and he also reported that the 
reference to arbitration was made at the 
instance of the defendant, The Ameen sent 
up the award of the referees with his report. 

The Assistant Commigsione: did not base 
his deciee on the award of the arbitrators 
but upon the report of the Ameen, aud as 
neither party gave further evidence before 
him, his decree was in favor of the plaintiff, 

Fiom this there was on appeal to the 
Judicial Commiasioner, 
decree of the Assistant Commissioner, be- 
cause he considered that the burden of proof 
had been wrongly placed by the Assistant 
Commissioner on the defendant instead of on 
the plaintiff. The Judicial Commissioner, 
however, took no notice of the award. 

In special appenl, it is urged on behalf of 
the appellant that the Court below should 
not have gone beyond the award. On the 
other hand, the respondent argues that it 
follows from Sections 312 and 825 (Act 
VIII of 1859) that it is not inteuded that 
parties should refer to arbitration any mat- 
ters in dispute pending before’ a Cogrt 
except In exact pursuance of the course 
there laid down, or without the privity of the 
Court. 

We are of opinion that those Sections are 
enabling and were not intended to be restrict- 
ive or exclusive, angi that before decree, 
parties who are sui suris®are competent to 
make nny agreement as to the settlemen? of 
the suit. ae 

It has, however, been brought to our 
notice that certain objections were taken to 
the award in the first Court which were not 
considered or attended to. 

From the manner in which the cage hag 
been tried, we are obliged to send it back to 
the original Court in order that a decfee 
may be passed in accordance with the award, 
unless the defendants or dny of them can 
wake a case for setting aside the award on 
the ground of corruption or misconduct on 
the part of the arbitrators, or fraud in the 
submission to arbitration. 

If the award is set aside, it seems to us 
that the case must be wholly retried, because 
at present the plaintiff appears to have relied 
ou the award supported ag it was by the 
reporé of the Ameen. 

The costs of this appeal, which are hereby 
assessed at two gold mohurs, will abide the 
event, m 


a 





ho reversed the . .- 


» 
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F The 10th May 1875. 
Présent : 
The Honble C. Pontifex and E. G. Birch, 
Judges. 


Bank Depostts—Limitation. 
Case No. 208 of 1873. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Patna, sedated 
the 26th June 1878, 


° Hingun Laland others (Plaintiffs) 
Appellants, 


versus 


Debee Pershad and others (Defendants) 
Respondents. 


Baboos Mohesh Chunder Chowdhry and 
Hem Chunder Banerjee for Appellante. 


Messrs. R. T. Allan, C. Gregory, and M. 
L. Sandel, and Baboo Sree Nath Doss 
for Respondents. 


° 

W hore money deposiged in a bank is withdrawable at 
the depositor’s will and pleasure, and the deposit carries 
compound interest with it, a debt becomes due at the 
end of each year without demand, and the depositor’s 
claim is limited to three years from the date of neporie 


Pontifex, J.—THe circumstances of this 
case, which has been very ably argued, are as 
follows :— . 

®ne Deen Doyal carried on business as a 
banker at Pain&. He had two sons, one 
called Beni, who died in his futher’s lifetime, 
leaving a son, the defendant Debee Pershad. 
Deen Doyal’s other son was named Lutch- 
mun. He survived his father, and died in 
127 leaving a widow, the defendant Mussa- 
mat Phool Kooer. Deen Doyal also had a 
clade fe was married to the platutif 
Hingun Lall; and the plaintiff Gujadhur 
Lall is the son of that marriage. 

After his marringe Hinguu Lall lived with 
his father-in-law Deen Doyal till his death 
in 1267. During that time, he and his son 
were occupied in keeping the books of the 
firm. It appears that they received no fixed 
remuneration, but were found in food, lodg- 
ing, and clothing. 

After Deen Doyal’s death, his son Lutch- 
mun took possession of Deen Doyal’s ebusi- 
ness oud property, and the plaintiffs con- 
tinued to occupy the same position with him 
as they jad done with his father. 

Devee Pershad, the grandson of Deen 


Deyal, instituted a suit ains? Lutchmun 
to obtain his share of Deen Doyal’s property, 
and obtained a decree on the 29th March 
1864, which was affirmed on appeal to the 
High Court on the 14th December 1864, 
and from that decision Lutchmun appealed 
to the Privy Council; avd during the 
pendeucy of such appeal Lutchmun died. 
Ultimately on the 29th August 1870, a 
compromise was come to between Debee 
Pershad and Muassamut Phool Kover, the 
widow and representative of Lutchmun, who 
had revived the appeal in the Privy Council, 
under which compromise Debee Persbad 
was to take 12 annas aud Phool Kooer 4 
annas of the property. — 

Until the year 1869, the plaintiffs con- 
tinued to occupy themselves in the business 
under Lutechmun and Phool Kooer, as they 
had done under Deen Doyal. 

The plaintiffs’ case is, that in the year 

125], Hingun Lall commenced to make 
deposits of money with Deen Doyal, and 
from that time till 1256 he continued from 
time to time tomnke deposits; and they, 
allege that Deen Dyal agreed to hold these 
deposits and to pay interest on them at 1 per 
cent. per mensem. The plaintiffs further 
allege that in respect of the monies 80 
deposited, and interest thereon, there rgmain- 
ed a balance due to them (plaintifis) of 
Rs. 18,568 oddannason the 15th Octoher 1869. 
They further say that subsequently in 1277 
they drew out Rs, 1.233 afd paidin Rs. 100 ; 
and they claim the sum of Ra. 13,079 as the 
ultimate balance due to them with interest 
thereon from the 14th Falgoon 1277. The 
plaintiffs further pleaded that there had been 
an adjustment of accounts between them and 
Phool Kooer on the 15th of October 1869, 
when Rs. 18,563 was admitted to be due to 
them. 
e The case of the defendants is, that the 
plaintiffs’ claim is wholly unfounded and 
fraudulent, and that having had the entire 
management of the books of the concern, 
they have tampered with those books aud have 
entered items in them falsely so as to make 
it appear that the money claimed was due to 
them ; and lastly that there was no adjust- 
ment of accounts in October 1869. 

When the case came before the Sybordi- 
nate Judge, he raised an issue of limitstion, 
and secondly an issue “ whether there was 
any adjustment of accounts between the 
plaintiffs aud the defendant Mussamut Phool 
Kooer on the 15th October 1869, and 
Rs. 13,660 found due as balance to the 
plaintiffs.” 
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The Sulordinate Judge held incorrectly 
tliat the case was one of deposit, goveyned 
by clause 15 Section 1 of Act XIV of 1859, 
nod therefore that thirty years’ limitation 
would apply ; but dismissed the plaintiffs’ 
suit on the ground that they had based it 
entirely on the alleged adjustment of 
necounts -with Mussamut Phool Kooer in 
1869, whd he did.not consider on the evi- 
dence before him that there had been any 
such adjustmont. 

On the appenl before us, it has been urged 
on behalf of the appellants that limitation 
does not apply, because if the money was 
really owing to the plaintiffs it was a debt 
payable on demand, and theiefors time 
would not begin to run until the demand 
was made ; and if this should not be so held, 
then that their claim is on a running account 
between merchants and persons having mu- 
tual dealings, and would be saved under 
Section 8 of Act XIV of 1859, which Act 
applies to this case. And it has been very 
strongly urged on behalf of the plaintiffs 
thatethey really had a valid and honest claim 
for monies actually deposited against Deen 
Doyal, Lutehmun and Phool Kooer, although 
such demand or a portion of it may now be 
barred by limitation. 

We are of opinion that the settlement or 
adjuetment alleged to have been come to 
with Massamut Phool Kooer on the 15th of 
October 1869 has not been proved, It is 
not pretended that the Mussamut signed or 
authorized any distinct acknowledgment of 
the plaintiffs’ claim. The evidence, if it is 
to be believed at all, only proves that a 
certain sum was alleged by plaintiffs to be 
the balance due to them, but that the Mussa- 
mut refused to sign or admit any account 
until a new chittah book was provided, 
There was ia fact no settlement or adjust- 
ment of accounts between the Mussamut and 
the plaintiffs such os would give a new 
period of limitation. Nor do we think that 
the case can be treated as one of money 
payable on demand within the meaning of 
the cases reported in 6* Bengal L. R. 160, 
aud 7t Bengal L. R., 489. The money, if 
deposited at all, might have been recalled at 
any time, and the plaintiffs, according to their 
own showing, were accustomed to withdraw 
moyeéy at their own will and pleasure, More- 
over the allegation that the money which is 
snid to have been deposited carried compound 
interest would tend to show that a debt 





* See 14 W. R, Civ, Ral., p. 224, 
t Bee 16 W, R, Civ, Rul, p. 164, 
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became due at the end of each year without 
demand. We are also unable to trent this ng 
acaso governed by Section 8 of Act XIV 
of 1859, for it is not pretended that the 
plaintiffs were merchauts, or that there were 
reciprocal dealings between the parties. We 
are of opinion therefore that the plaintiffs 
are ouly entitled to recover what they may 
have puid or deposited within the last tliree 
years, but inasmuch ns they admit that 
during that poriod they have drawn out more 
than they have paid in, on their own showing 
there is now nothing recoverable by them. 

If the suit had not been barred by limita- 


tion, we should have felt M&bliged to renfandl, - 


it to the Subordinate Judge to try the ques- 
tion whether or not at any time there had 
been any money owing to the plaintiffs. 
Having held that Clause 15 of Section 1 of 
Act XIV of 1859 applied to the case, in 
which he was clearly wrong, he dismissed 
plaintiffs’ suit solely because the settlement 
alleged by the plaintiffs to have been arrived 
at in 1869 had not been proved, but without 
finding in express terms that plaintiffs had 
never advanced money to the defendants’ 
firm. 

Looking to the defence set up, and speaking 
for myself, I feel boud to say thateshe 
inclination of my opinion is that Lutchmun 
in 1268 did sign a hat-chitta for Rupees 
9,129-4-8, us Hingun Lall swears. Hingun 
Lall’s evidence on this point is corroborated 
by the witness Ramkishen Doss, who had 
been a gomustah of Lutchmun’s, and who 
had left his service to befer himself, ° It is 
further corrobornted by „the evidencd of 
Abhoy Churn Singh. Bat the case does not 
rest only on the depositions of those witnesses, 
The plaintiffs refer to certain evidence filed 
on the 380th December 1868, in the before- 
mentioned suit between Debee Pershad and 
Lutechmun, in which certain Bahidang were 
appointed by the Court to examine the books 
filed iu that suit by Lutchmun, anl t& make 
abstracts of accounts therefrom. In those 
abstracts, which were at the time ete to 
have been correctly made up from the books 
by the parties to that suit, the following sums 
appear as due from the business to the 
plaintiffa, viz., the sum of Rupees 10.006-7] 
in the year 1269, and the sum of Rupees 
9,878-11} in the year 1270. 

Now it is to be observed that these 
accounts were called for by the plnintiff 
Debte Pershad in that suit; that they were 
made uþb from the books of Lutchmun, and 
that the result of these sums being included 
in the accounts would be Be) ale to 
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Lutchmun’s interest. The amounts are so 
arge, and they occupy so prominent a place 
in the accounts, that it is impossible 
suppose that Luchmun did not see or notice 
them, and if they were false, it is difficult to 
believe that he would have left them un- 
challenged. 
I think for my part that these accounts go 
a Jong way to corroborate the statement 
made by the plaintiff Hinguu Lall that a 
chitta was signed by Lutchmun showiug that 
a sum of Ra. 9,129-4-8 was owing from him 
to the plaintiffs at the commencement of the 
year 1268. 


- . The plaintiffs’ suit must, however, be 


dismissed as barred by limitation, and the 
appeal must likewise be dismissed with costs. 


The 10th May 1875. 
Present: 
The Houw’ble F. A. Glover, Judge. 
Onus Probandi— Rent Suit— Questions of Title, 
Lase No. 239 of 1874. 


~ o 

Special Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 19th November 1873, reversing a 
decision of the Moonsiff of Durbhangah, 
dated the 30th May 1873. 


è 
Mußsamut Inderbuttee Kooer (Plaintiff) 
> Appellant, 


VETSUS8 


Shaikh Muhboob Ali Ticcadar (Defendant) 
Respondent. 


` 


Baboo Taruck Nath Sein for Appellant. 


o 
Mr. È. Gregory for Respondent. 


Whese a tenant, who has executed a kubooleut in the 
name of A, pleads non-lability to A for the rent, on thé 
ground that A is benamee for somebody else, the onus is 
on him to prove who that somebody else 1s, and that the 
ostensible owner is not the real owner. 

Questions of title may require to be incidentally pro- 
nounced upon in a rent suit; but the inquiry must be 
restricted to the ee of the suit, and the result 
cannot affect or any subsequent decision as to such 
title in a regular suit. 


Tas was a suit for rent by the plaintif as 
purchaser of a share in an estate frgm one 
Jioomuck Singh. The plaintiff’s allegation 
is tumi the defendant had, before the date 


of his purehase, taken a |pase from 
Jhepmuck Singh for the land in suit, from 
1270 to 1281 ; that he has not paid the rent 
of these years, and therefore the plaintiff, 
succeeding to the rights of Jhoomuck Singh, 
sued torecover the arrears. The defendant’s 
story is that Jhoomuck Singh is simply a 
benamee for the real owner Dirbijoy Roy ; 
that he, the defendant, is Dirbijoy Roy’s 
ryot ; that he has paid rent ‘to him ; had 
decrees given agninst him at the suit of 
Dirbijoy Roy for rent; and that Jhoomuck 
Singh had no power to sell to the plaintiff. 
The firat Court gave a decree for the 
plaintiff. The Judge, on appenl, found that 
the case, as he expresses it, was somewhiut, 
doubtful. He remarks that the original 
kubooleut has not been filed, and he was not 
satisfied with the registered copy put in; 
being of opinion that the kubooleut had 
probably been fabricated, and that the plain- 
tiff, dreading to file the origiual kubooleut 
for fear of detection, had sought the safe 
plan of registering the copy merely in order 
to file it in the present suit ; and it appqared 
to the Judge that the suit was instituted by 
the plaintiff, not with the view to get the 
rent, but to establish his right to the land 
in a summary manner. It appeats to me 
that both these judgments are to a certain 
extent wroug. The plaintiff admitydly 
bought from Jhoomuck, and Jhoomuck is 
admittedly the ostensible owner of the dis- 
puted property. It is not denied by the 
defendant that he executed the kubooleut 
in the name of Jhoomuck, and prima facie 
therefore the owner of this property entitled 
io get rent from the tenant was Jhoomuck. 
Of course it may very well be that Jhoomuck 
was simply benamee for somebody else, but 
in that oase it was for the defendant to prove 
who that somebody else was, and to show 
that the ostensible owner was not the real 
ogner. If there had been no kubooleut 
given, I think it would have been very diff- 
cult in this case for the plaintiff to substan- 
tiate his demand on the defendant for rent, but 
as the defendant admits the execution of 
this kubooleut to the ostensible owner, thie. 
vendor of the plaintiff, the onus in my 
opinion is clearly upon him to show that 
Jhoomuck Sing was not the person to whom 
he really had promised to pay rent, but that 
that person was, as he says, Dirbijoy Roy, 
the real owner of the estate with whom he 
entered into the relationship of landlord and 
tenant. The first Court declined to go into 
this question, considering that it was not one 
to be decided in a suit for rent, and no doubt 
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yuestions of title ought not, ns a general rule, to 
be decided in w suit for rent, but it nust 
sometimes happen that documents of title 
require incidentally to be pronounced upon, 
and it bas been held many times in this 
Conrt that it is often a very necessary part 
of ihe enquiry. It has been likewise held 
that that inquiry is restricted to the purposes 
of the dhse before the Court, nnd is not to 
nffect or bar any decision that might after- 
wards be come to upon these documents in 
a regular suit. In this case the defendant 
offered certnin documents to the Moonsiff to 
prove the faet that Dirbijoy Roy was the 
real owner of the property, namely, a bill 
of sale, a pottah and other documents, aud 
I think that the Moonsiff ought certainly 
to have gone into the question of title so fur 
us to decide whether Jhoomuck Singh was 
n simple benamee-holder for somebody else. 
If it be proved that Jhoomnck was not 
the real owner of the property, the plaintiff 
who bought from him would clearly have 
no right to sue. The case must go back to 
the eCourt of first instance in order that 
this point may be tried. Costs to follow the 
result, 





The 11th May 1875. 
Present: 
The Hon'ble E..G. Birch, Judge. 
Execution Proceedings. 
Case No. 1747 of 1874. , 


Special Appeal from a decision passed by 
the Judge of Cuttack, dated the 29th 
April 1874, reversing a decision of the 
Moonsiff of Jajpore, dated the 22nd 
December 1873. 


o 
Urdhub Churn Debta (Plaintif) Appellant, 


versus 
Sookdeb Debta (Defendant) Respondent. 


- Baboo Juggut Chunder Banerjee for 
Appellant, 


Baboo Amarendro Nath Chatterjee for 
a Respondent. 


The validity of proceedings in execution cannot be 
questioned by a separate suit, ` 


Tar plaintiff in this case sued for pesses- 


sion of. cortain land and for damages, on |, 


the allegation that the defendant, whom he 


alleged to be a trespasser without any titles 
had dispossessed him ard cut down a larga 
number of trees growing on the property in 
dispute. 

The Moonsiff gave the plaintiff a decrea 
for the land claimed, and also for damages 
for the trees cut down, on the ground that 
the property had origivally belonged to the 
plaintiff’s father, and that the defendant had 
obtained possession of the property in execu- 
tion pf a decree, which was barred by 
limitation. He held that the title thus 
acquired by the defendant was invalid,"and 
he therefore decreed the pfuintiff’s claim? 


On appeal the Judge bas held that it was 


not open to the plunintiff to question the 
validity of the proceedings in execution by 
a separate suit. He was of opinion that the 
plaintiff had entirely failed to prove his 
allegation of dispossession, 
Moonsiff’s view of the law was erroneous. 
He, therefore, dismissed the suit. 

Lt is urged here that the Lower Appellate 
Court was wrong in dismissing the plaintiff’s 
suit, inasmuch as the decree in execution of 
which the defendant was put into possession 
ig barred by limitation. 

In a ense reported in Yolume xx, Weekly 
Reporter, page 5, it was held that a separate 
suit could not be brought for the purpose of 
having it declared that execution proceedings 
were barred. 

That ruling was followed by Chief Justice 
Couch and myself én a case (special appeal 


and that thee 


No. 116 of 1874%*), decifled onthe 4th ofs 


February last, and in that case the Chief 
Justice remarked :—“ Thus ethere has not 
“been any decision or order by the Court 
“which had to execute the decree that the 
“proceedings under which the defendants 
“make their title, the sale in execution in 
‘©1868, were invalidated. And thé case 
“comes within the decision quoted from 
“ Volume XX, Weekly Reporter, pag8 5, that 
“ Section 11, Act XXIII of 1861, requires 
“that the decree being barred by the law of 
«í limitation by which the sale in execution 
‘Swag invalidated, should be declared by the 
“Court executing the decree, or the Court 
“ hearing an appeal from its order, and can- 
“ not be declared in a separate suit.” 

The Judge’s ruling is in accordance with 
these two decisions. 

The special appeal must be dismissed 
with costs. Pleader’s fee one gold mohur. 

e 
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The llth May 1875. , 
Present : 


The Hon’ble A. G. Macpherson, Officiating 
Chief Justice, aud the Hon’ble H. B. 
Lawford, Judge. 


Act XL of 1858 s. 18— Sale by Guardian — 
Liability of Purchaser. 


j Caso No. 2029 of 1874. 
] 


Special Appeal from a decision passed by 


a 


the Judge of Hooghly, dated the 30th 
June 1874, affirming a decision of the 
Subordinate Judge of that district, 
dated the 19th May 1878. 


Surut Chunder Chatterjee (Plaintiff) 
Appellant, 


versus 
* 


> Ashootosh Chatterjee (Defendant) 
Respondent. 


Baboo Rash Beharee Ghose for Appellant. 


Baboo MohesheChunder Chowdhry for 
a Respondent, 


e 

A sale made by a guardian without the sanction of 
the Court, required by Act XL of 1858 s. 18, is made 
without power, and is therefore invalid, even if the 
purchaser has acted honestly and paid a fair price. 

In sach a case where possession was ordered to be 
restored with mesne profita, it was made contingent on 
repafmeat to the purchaser of so much of the purchase - 
money as had been applied to the benefit of the minor’s 
estate. 

B 


Macpherson, C.J. — THERE is but one 
point raised in this special appeal. The 
plaintiff seeks to set aside a sale made 
during his minority by his elder brother, 
Ashootosh Chatterjee, who was his guardian, 
appointed by tle Court under Act XL 
of 1858. 

The Court below has found that the pur- 
chaser (the respondent) did not act fraudu- 
lently in the matter; that he gave a fair 
price; ang that the condition of the estate 
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necessitated a sale, ‘The questioy is whether 
sugh n sale is bad, and can new be set aside for 
the one reason that the sanction of the Court, 
which Section 18 of Act XL of 1858 
declares necessary, was never obtained. 

Section 18 enacts that every person to 
whom a certificate shall have been granted 
“may exercise the same powers in the 
“management of the estate as might have 
“been exercised by the proprietor if nota 
“minor, and may collect and pay all just 
“ claims, debts and liabilities due to or by 
“the estate of the minor. But no such 
“person shall have power to sell or mort- 
“gage any immoveable property, or to grant 
“a lease theieof for any period exceeding 
“five years without an order of the Civil 
“ Court previously obtained.’ This is not 
a simple direction that the sanction of the 
Court shall be obtained. It is a positive 
declaration that, in the absence of such sanc- 
tion, the guardian has no power to sell. If 
the guardian, having no power to sell, does 
sell, does he pass a good title to the estate ? 
All persons being presumed to knowe the 
law, it must be presumed that the purchaser 
took with knowledge that, except with the 
sanction of the Court previously obtnined, 
the guardian had no power to sell to him. 

We have been able to find only three 
eases reported, which bear at all upo» the 
question, and in no one of them is it actually 
decided. 

The first is iu 18 Weekly Reporter, 
page 800, where, the matter not arising for 
judicial decision, it is said by Mr. Justice 
Jackson that the guardian, in granting n 
mortgage of the minors property, acted in 
direct violation of Section 18 of Act XL, 
and that the mortgage, so executed without 
the order of the Court, would be invalid. 

In 19 Weekly Reporter at page 164 is 
a case under the Lunatics Act XXXV of 
1958. The words in Section 14 of that 
Act are the same as those in Section 18 of 
Act XL of 1858,—that the manager shall 
not have power to sell or mottgage without 
an order of Court previously obtained. Re- 
ferring to this Section, Phear and Morris, 
JJ., have declaied that, without the sanc- 
tion of the Court, the manager can pass no 
good title. 

A Division Bench, in a case reportél,in 
22 Weekly Reporter, page 77, declined 
to disturb a mortgage made by a guardian 
without sanction, But this was after a suit 
(to which the minor wag a pariy) had been 
brought on the mortgage, and a decree had 
been given in favor of the morigagee. 
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a purchaser who has not acted dishonestly, | , 
and by whom a fair price has been paid, we Presént : 


think it impossible to declare n sale valid 
which is made by a guardian without the 
sanction which Section 18 requires. The 
words are very strong. It is not merely 
that they contain a direction that the sanc- 
tion of the Court shall be obtained: they 
say, without an order of Court previously 
obtained the guardian shall absolutely not 
have the power to sell. It seems to us we 
aie bound to treat the sale as made by one 
having no power iu the matter, and therefore 
as bad. The purchaser, who knowing that 
he is dealing with a guardian chooses to 
ignore the provisions of the Act, has no one 
but himself to blame if he suffers from the 
consequences of his negligence, 

As, however, the Lower Court finds that 
the conduct of the purchaser was not dis- 
honest, aud that he paid a fair price, we 
shall declare that the plaintiff is entitled to 
be restored to possession with mesne profits 
on bis repaying to the purchaser so much 
‘of the money paid by the purchaser nas has 
been applied to the benefit of the minor’s 
estate. The purchaser on being 1epaid so 
much as shall be found to have been applied 
for the benefit of the minor, with interest at 
-G pe® cent. on the money so paid, must give 
up possession to the plaintiff, accounting for 
tle mesne profits for the time he has been in 
possession. : 

The decrees of the Lower Courts are set 
aside, and the suit must go back to the 
Court of first instance, in order that the 
necessary inquiries may be made and 
accounts taken in order to the carrying out 
of the directions we now give, 

We may add that we do not think that 
the position of the purchaser (respondent) 
is-in any way stronger by reason of the 
accident that the guardian, appointed under 
Act XL of 1858, happened also to be the 
elder brother and natural guatdian (if such 
he really was) of the plaintiff, Having been 
appointed under Act XL of 1858, he could 
no longer act for the minor otherwise than 
under his appointment by the Court. If 
one who is the natural guardian is appointed 
by the Court and acts under the appoint- 
ment,“he can have no powers other than that 
given him by Act XL of 1858, 


The Hon'ble F. A. Glover snd Romesh 
Chunder Mitter, Judges. 


Sale of Morigaged Propertg—Mortgagee’s Lien —~ 
Purchaser's Liadikty—Hneumbrances. 


Case No. 210 of 1874. 


Special Appeal from a decision passede by 
the Judge of Gya, gdated the 8th 
October 1873, reversing a decision of the’ 
Subordinate Judge of that district, 
dated the 17th February 18738. 


Bekon Singh (one of the Defendauts) 
Appellant, 


versus 
Bnboo Deen Dyal Lall (Plaintif) Respondent, 


Mr. M. L. Sandel for Appefant. 
Baboo Kalee Mohun Doss for Respondent. 


Certain mouzahs were granted in zur-i-peshgoe lease 
by G to plaintiffs ancestor, After @’s death his heir 
A pledged one of the uzahs, Becharampore, with 
others as collateral security, in®@a bond in fawor of 
plaintiff; and some years later executed a anr-1-peagee 
pottal in favor of defendant, who gbtained possession by 
paying to plaintiff the money due under the first zur-i- 
peshgee lease. Plaintiff then sued F alone on his bond 
and obtained a decree, in execution of which he sold a 
share in Becharampore and purchased it himself, He 
now sues for possession and to have the superiority of 
his len declared over defendant's zur-i-pesh 

Hro that plaintiff js not entitled to ession until 
he pays off the whole of the amount advanced Sy the 
defendant to clear off the debt due under the first zur- 
j-peshgee lease. e °’ 

Hxup that the holder of a subsequent encumbrance, 
by paying off a prior encumbrancer, acquires all the 
rights of the latter, so far as the amount actually paid 
by him for that purpose is concerned. e 


Mitter, J.—BeOHARAMPORE, a share of 
which is in dispute in this case, was one of 
the mouzals which were, on the 8rd January 
1857, granted in zur-i-peshgee ticca by the 
then owner Gyan Singh to one Himmut Ram, 
the ancestor of the plaintiff in this case. 
After Gyan Singh’s death, his heir and 
success6r, Futteh Narain Singh, pledged the 
mouzah in question with others by way of 
collateral security in a bond exé@cuted on 
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d6th Bysack 1269 (1862) in faver of the 
plaintiff. Futteh Narain again, on 7th June 
1869, executed a Zur-i-peshgee pottah in 
favor of the defendant in this cnse, who 
obtained possession of the mouzahs leased by 
paying the money due under the first zgur- 
i-peshgee lease dated 8rd January 1867 to 
the plaintiff, his anceetor Himmut Ram 
having died in the meantime. On the llth 
July 1870, the plaintiff obtained a decree 
upon his bond against Futteh Narain alone, 
nnd he did not make the present defendant a 
party to that suit, although he was fully 
nwere of the trangaction between his debtor 
In 
execution of this decree, a particular share 
in one of the mouzahs mortgaged was sold 
and purcbased by the plaintiff himself, At 
the time of the auction sale, the rights of the 
defendant under the zur-i-peshgee lease were 
notified. The present suit has been brought 
to recover possession of that share with 
mesne profits, and also for a declaration that 
the plaintiff’s lien upon the property is 
entitled to priority over the defendant’s 
zur-i-peshgee lense. The suit was dismissed 
by the Court of first instance. The plaintiff 
appealed and the vakeel for the defendant 
bofre the District Mudge made an admission 
contained in the following passage of the 
judgment of the District Judge :—* There 
“can, in my opinion, be no doubt that the 
“ Lower Court was wrong in dismissing the 
“ plaintiff’s clnim on the grounds set forth 
“in jts judgment, Tlffs is ndmitted by the 
‘‘ vakeel for the defendant, respondent, who 
“also further admits that the plaintiff is 
“entitled to ‘possession of the property 
“ sneeified in the plaint on his refunding that 
“ portion of the amount advanced by thie 
“ defendant which was applied to the liquida- 
“tion of an old incumbrance.” But the 
District Judge was of opinion that the 
plagutif was not bound to pay the whole of 
this amou mentioned in the admission of 
the vakeel for the defendant set forth above, 
because he was purchaser of only a portion 
of the mortgaged premises. On the authority 
of a Privy Council decision, reported in page 
17, Volume XIV of Weekly Reporter, he 
has held that the plaintiff cau redeem the 
share which he has purchased, by paying off 
the proportionate amount of the whole charge. 
We think that in this view of the law he 
is clearly wrong, and he hns fallen into, this 
error by misapprehending the real purport 
of the Privy Council decision quéted by 
him. The ease referred to above was pe- 
culir, b&cause there the mortgagee having 
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purchased a portion of the mortgaged pro- 
perły himself, broke up* the indivisible 
character of the mortgage lien. We think, 
therefore, that accepting the admission of 
the defendant’s vakeel made in the Lower 
Appellate Court, the plaintiff is not entitled 
to possession until he pays off the wholé of 
the amount advanced by the defendant to 
clear off the debt due under the zur-i-peshgee 
lease of 1857. 


The District Judge in one part of his 
judgment says that it would be inequitable 
to allow the defendant to remain in posses- 
sion of the share of the mortgaged property 
other than that purchased by the plaintiff, 
and at the same time to be reimbursed of the 
whole amount advanced by him to pay off 
the first dharge. If the defendant has no 
other utle to that part of the mortgaged 
property, in that case he would remain in 
possession of it at his own risk, and he 
would be liable to account for the profits to 
the party or parties who have become owner 
or owners of it. Ifthe plaintiff had chosen 
to sue to redeem the whole of it, he, as one 
of the mortgagors, might have recovered a 
decree for possession of the whole. He has 
brought this suit only to recover possession 
of his share, and the decree must be 
restricted to that share. 


è 

An objection under Section 348 of 
Act VIII of 1859 has been raised by the 
respondent to the effect that he is not bound 
to pay to the defendant any portion of the 
money advanced to clear off the first incum- 
brance, because the transaction with the 
defendant is subsequent to the date of his 
bond. Ido not think that this contention is 
valid. This is opposed to the rulings con- 
tained in two decisions of this Court reported 
in page 233, 14th Weekly Reporter, and in 
pnge 482, 17th Weekly Reporter. I am 
of opinion that the holder of a subsequent 
incumbrance by paying offa prior incum- 
brancer, acquires all the rights of the latter, 
so farns the amount actually paid by him 
for that purpose is concerned : the authorities 
quoted above fully bear ont this proposition 
of law, i 


The result is that the decree of the Lower 
Appellate Court is reversed, and in lieu thereof 
a decree for possession be passed in favor of 
the plaintiff, on his paying the whole amunt 
due to the defendaut on account of the 
payment made by the latier to redeem the 
zur-i-peshgee lease dated the 3rd of Junuary 
1857. Each party to bear his own costa. 

Glover, J.—I concur, 
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Tho 11th May 1875. 


¢ Present: ° 
The Hon’ble E. G. Birch, Judge. 


Act XL of 1858— De facto Guardian. 
Case No. 1682 of 1874. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
20th Aprib 1874, reversing a decision of 
the Moonsiff of Cutwa, dated the lst 
December 1873. 


Khettur Nath Doss (one of the Plaintiffs) 
Appellant, 


METEUS 


Ram Jadoo Bhuttacharjee (one of the 
Defendants) Respondent. 


Baboo Sham Lall Mitter for Appellant. 


Baboo Anund Chunder Ghosal 
for Respondent. 

A de facto guardian has not in that anigrrd larger 
powers than one appointed under Act XL of 1858, and is 
therefore not competent to grant a lease for ten years 
without an order of Court previously obtamed. 

IN this case the plaintiff sued to recover 
10 beegahs of land, which he stated were 
covered by n lense granted to him by Siboo 
Soondaree for ten years from 1278 to 1288, 
and from which land he had been dispossessed 
by 8e defendant. 

The defendant pleaded that he held the 
land under a pottah obtained from Janokee 
Nath after he had attained his majority, the 
pottah bearing date the 22nd Falgoon 1280. 

The Moonsiff held that the plaintiffs 
lengo should prevail over that set up by the 
defendant, and he directed that plaintiff 
should recover possession of the disputed 
land, 

On appeal, the Judge found that the 
lease, under which the plaintiff claimed, was 
premature, inasmuch as it was granted before 
a subsisting lense had expired. He also 
held that there was no proof of any neces- 
sity for the grant of the lense under which 
the plaintiff claimed, aud on this ground 
he reversed the order of the Moonsitf and 
dismissed the suit with costs. 

I am of opinion that the snit has been 
rightly dismissed. Siboo Soondaree, from 
whom the plaintiff obtained his lease, was 
foung by the Moonsiff to be a guardian 
not? appointed under Act XL of 1858. 
Assuming that finding to be correct, if she 
was the de facto guardian, she would not in 
that capacity have larger powers than if she 
had been duly appointed under the Act ; and 
under Section 18, it is provided that no 


TIE WEEKLY REPORTER. 


Rulings. 49 


— 


person, to whom a certificate shall have been 
grauted®under the provisions of the Act 
“shall have power to sell or mortgage any 
immovenble property, or grant n lease there- 
of for any period exceeding five years with- 
out an order of the Civil Court previously 
obtained ;”’ and that order would only be 
given upon necessity being shown. 

In this case, Siboo Soondaree, according 
to the plaintiff's. own showing, granted a 
lense for ten yenrs, and that term extended 
beyond the minority of the ward ; and there 
is no*evidence on the record of any necessity 
for granting the lense. ° 

This being so, the judgment of the Judge 
must be upheld, and this appeal dismissed’ 
with costs. Pleader’s fee one gold mohur. 


The 11th May 1875. 


Present : 
The Hon’ble Romesh Chunder Mitter, Judge. 
Act VIII ( B.C.) of 1889 s. 102. 
Case No. 926 of 1874. 


Special Appeal from a decision passed hy 
the Judge of Sarun, dated the 28th 
January 1874, affirming a Ylecision of 
the Moonsiff of Sewan, dated the Toth 
July 1873. 


Nurubdessur Pershad Roy and another 
(Plaintiff) Appellants, 


versus 
Shaikh Jungole (Defendant) Respondent. = 


Baboo Huree Hur Nati? for Appellants. 


Jloonshee Mahomed Yusoof for Respondent. 


Act VIII ( B.C.) of 1869 s. 102 does not apply where 
the point decided 18 pe eM erred the rent fixed by a 
previous decision has subsequently altered and a 
new arrangement come to, x 

THERB is no special appeal in this case 
ginder Section 102 of Act VIIE(B.C.) 06 1969. 
No question of right to enhauce $r vary the 
rent of nryot or tenant, vor any question 
elating to a title to land or to some inferest 
in land as between the parties having con- 
flicting claims thereto, has been determined 
by the judgment of the Judge. The pvint 
which has been decided by him is simply 
this,—whether the rent fixed by the decision 
of 1863 was subsequently altered and new 
arrangement come to between the parties. 
That does not come within the purview of . 
the proziso of Section 102, I think, there- 
fore, that that Section bars the special appeal, 
and it is accoidingly rejected with ole. 


50 Civil 


The 11th May 1876. 


Present: Š 


The Hon’hle A. G. Macpherson, Officiating 
Chief Justice, and the Hon’ble Louis 8. 
Jackson and C. Pontifex, Judges. 


Bottomry Bond—Righti of Suit—Jurisdiction— 
Judge of Moulmein. 


Reference to the High Court by the Judges 
of the Special Court of British Burmah, 
dated the 15th January 1875. 


° Gladstone Wyllie & Co. (Plaintiffs), 


° Appellants, 
versus 
J. W. Harrison and J. T. Hill (Defendants), 
Respondents. 
Mr. Lowe ond Messrs. Chauntrell, 


Knowles and Roberts for Appellants. 


No one for Respondents. 


A suit will not He on an ordinary bottomry bond 
given by the master of a vessel against the owner to 
recover the amount thereof. 

Such a suit cannot be brought in the Court of the 
Judge of the*town of Moulmein, which has no admiralty 
jurisdiction against owner personally; and the 
vessel cannot be declared to be primarily liable or be 
sold to satisfy the amount of the bond. 


Case.—Under the provisions of Section 76 
of the Burmah Courts Act, 1872, the follow- 
ing statement is mrde of points upon which 
a difference of @pinion bas arisen between 
the Recorder of Rangoon and the Judicial 
Commissioner of British Burmah, sitting as n 
Special Court under the said Act, in the 
hearing of a civil appeal from the decree of 
the Judge of the town of Moulmein, in case 
No. 207 of 1878. 

1.~—-Will a suit lie on an ordinary bottomry 
bond, given by the master of a vessel, against 
the owner, to recover the amount thereof? . 

2.—Can such n suit be brought in the 
Court of the Judge of the town of Monl- 
meif, which has no admiralty jurisdiction 
against the owner personally, and the vessel 
be declared to be primarily liable and be 
sold to satisfy the amount of the bond ? 

Our opinions are stated in the judgments, 
copies of which are annexed :— 

J. D. Sandford, J.—The first ground of 
appeal in this case is that the Lower Court 
‘erred in finding that the barque “ Calonel 
Fytche.” was not properly hypotecated, 
and that the occasion for a bottomry did not 
a . 
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The chief objection to the bottomry bond 
in the judgment of the learned Jidge of the 
Court below, is the want of any attempt to 
communicate with the owner of the vessel. 


The rule as regards communication wiih- 
the owner may be stnted to be that, if the 
master cenau communicate with the owner 
within a time commensurate with the neces- 
sities of the ship, and neglect to dé so, any 
bottomry bond whieh he may give for rais- 
ing money will be void (see the note in 
Tudors Leading Cases in Mercantile and 
Maritime Law, on the caso of the “ Gratitu- 
dine” citing Wallace v. Fielden, the “ Ori- 
ental,” the ‘ Bonaparte” and other cases), 

The ‘Colonel Fytche” arrived at the 
Mauriiius on the 18th May; on the 29th 
May, the monthly mail left the Mauritius, 
and by this mail, the master (Harrison) had 
an opportunity to, and did communicate with, 
the owner Hill in Moulmein. In this letter, 
he mnkes no mention of any necessity for a 
bottomry having arisen or of any difficulty 
as to funds, but he expresses his expectation 
of being able to get away about the hpgin- 
ning of next week. 

He explnins his omission by stating that 
he had not at that time arranged with or 
apoken to Messrs. Scott & Co. about 
bottomry. . 

By the same mail, Messrs. Scott & Co. 
both wrote and telegraphed to Mitchell, who 
was acting for the owner in Caloutte, and 
they too make no mention of any occasion 
for bottomry having arisen? 

This is explained by the witness Mr. 
Sundepa, ss owing to the fact that Messrs, 
Scott & Co. did not know at that time that 
a large sum was due to the crew, and that 
they wished to be paid. 

This explanation, however, cannot apply 
to the master’s omission, as he was very well 
nware that the crew could claim their dis- 
@iarge at the Mauritius and would probably 
do so. 

It appears, therefore, that this omission on 
the part of the master, to apply for the 
owner’s authority to hypothecate the ship, 
will invalidate the bond, if auy reply could 
have been obtained from the owner within a 
reasonable time, looking at the necessities of 
the ship. 

Now the mail'‘of the 29th May wold be 
at Aden on or about the 14th June, and the 
return mail would leave Aden about the 23rd 
June, ariiving at the Mauritius on the 6th 
July. It is possible, therefore, that if a tele- 
gram had been posted from Aden on the 29th 
May, communication would: have been had 
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with the owner in Moulmein, or his agent in 
Calcutta, in the week between the 14th and 
23rd June, and a reply might possibly have 
been received in the Mauritias on the 6th 
July. 

The important question to be decided, 
thergfore, appears to be whether such a delay 
as this was consistent with the necessities of 
the vessel. The master had been instructed 
to place the vessel entirely and absolutely in 
the hands of Messrs. Scott & Co.; to consult 
them in all matters relating to the vessel ; 
without their sanction to contract no obli- 
gation for which the ship or their owners 
would be responsible; and lastly that they 
(Messrs. Scott & Co.) would give him sailing 
orders. And to Messra. Scott & Co., Mitchell, 
the owner’s agent, had written on the 9th 
April, “I hope to learn that you are able to 
give her quick despatch to ennble me to 
charter her, while the freights are advancing, 
which I confidently look forward to through- 
out June.” 


I think that, under these circumstances, 
the delay to the 6th July on the chance of 
receiving a reply to a telegram, which there 
was barely time to receive, would not have 
been consistent with the requirements of 
the vessel. 


‘After the departure of the mail of the 
29th May, there was no ‘opportunity of com- 
municating with the owners till the 26th 
June, and by the mail of that date he was 
made aware of the advance on bottomry. 

I therefore arrive at the opinion, that the 
omission of an attempt on the part of the 
master to communicate with the owner did 
not in this case void the bond, as the delny 
which would have been occasioned thereby 
was not consistent with the requirements of 
the vessel, more especially if it be borne in 
mind that the crew would have all this time 
been clamouring for their discharge and 
wages, nnd might have proceeded against tife 
ship. 


As to the necessity for the bond, the learn- 
ed Judge of the Court below has arrived at 
a conclusion favorable to the plaintiffs, and 
there can be little doubt, I think, as to the 
correctness of this conclusion in regard to 
the main items in the expenditure, vtz., wages 
to seéimen, port dues, ballast, water ond pro- 
visjons. There can hardly be a stronger 
necessity for the execution of a bottomry 
bond (it is laid down in the case of the Royal 
Arch Sway, 277) than that a veasel might 
otherwise be arrested, and either remain 
under detention or be sold. 

d 


That there was danger of this appears 
from Mr.’ Sandepa’s evidence. It is quite 
cler that, without thg vast bulk of the 
expenditure, the vessel could not have pro- 
ceeded on her voyage. Small items paid in 
cash to the master may, and I think should, 
be struck out of the amount for which the 
ship can be held liable. 

It was further objected by the validity 
of the bottomry, that no attempt was made 
by the master to raise funds on the personal 
credit of the owner, before proceeding to 
hypotMecate the vessel. No doubt, in the 
absence of the express contract of the owrfer, 
the master must in all case» where he cang in 


the first instance, endeavour to obtain funds ` 


on the personal credit of the owner. And 
indeed I flud that Harrison did, in the first 
instance, apply to Messrs. Scott & Co. to 
advance the funds on the personal credit of 
the owner; but they refused to do so. To 
whom else was he to apply? ‘There is no 
evidence to show that Hill was known in the 
Mauritias. On the contrary, there is evidence 
to show that this was the firet trip the ship 
had made to the Mauritius since it had come 
into his own hands. Scott & Co. were 
the people to whom the master bad been 
told by the owner to refer for inStructigns. 
He had been told to contract no liability 
withont their sanction, and, in his evidence, 
he deposes that he believes that, if he had 
attempted to raise the money elsewhere, his 
bills would have been dishonored for taking 
the ship out of the hands of Scott & Co. 
It appears to me, fooking at the instruc- 
tions received by the master, that Seott 
& Co. naturally presentéd | themselves to 
him as the persons most likely to advance 
on the personal security of the owner; and 
that, on their refusal he not unreasonably 
conceived himself without further resource, 
If there was the lenst evidence to show that 
the money wonld bave been obtniued on 
dhe personal credit of the owner, amd that 
Harrison, the master, could have discovered 
this by the use of due diligence, the case 
evould be very different. But this is nof so. 
The defendant Hill has not attempted to 
show that he had any personal credit at the 
Mauritius. As to the possibility of obtain- 
ing more favorable terms by ndvertisements, 
it is in evidence and uncontradicted, that 
bottomry bonds are generally not taken in 
the Mauritius under 16 or 20 per cent., and 


~ 


thatethe terms on which the advances were - 


made by Scott & Co. were more favor- 
able than could have been obtained by public 
advertisement, It was held in,the — 
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of the “Laurel,” 11 Jur, N. S., 46, that, 
ealthough the master ought to adverfise before 
taking the boud, his neglect to do go will mot 
alone invalidate the bond. 

There is nothing, in this case, to show 
that there was any fraud or collusion ; or 
that other credit existed ; or that the transac- 
tion was other than an honorable one, on 
the part of the parties who made the advances, 
and a favorable one to the owner of the 
vessel : and under these circumstances, the 
money having been borrowed under stress 
of necessity to enable the master to prdsecute 


, the voyage, the Courts will go far in uphold- 


ingethe bond. Seq the case of the “ Calypso,” 


` 8 Hagg., 163—165. 


An objection was raised that the plantiff, ns 
the asaignees of the bond, could not sue. ‘This 
was rightly disallowed by the learned Jadge 
of the Court below. It was said in the case 
of the “ Rebecca” (5 c. Rep., 102) that a 
bottomry bond is a negotiable instrument, 
which may be transferred and put in suit 
by the person so acquiring it;and again in the 
case of the ‘‘ Catherine” (3 W. Rep., 2), 
where the bond was endorsed, as in the 
present instance, payable to order, it was 
held to be immaterial whether the endorse- 
ment was to be considered na n bona fide 
assignment of thd bond to the endorsees, 
or as a mere endorsement to them ng agents 
of the bond-holder; and that in either 
character they would, in precisely the same 
position, be entitled to the same advantages, 
and subject to the same liabilities in Jaw and 
equity ns the original b8ud-holder. 

Molding then that the first ground of 
appeal is n good one, and that the Court 
below erred in setting aside the bond, I come 
to consider the second ground of appeal, 
that the Lower Court erred in deciding that 
it had no power to grant the prayer in the 
plaint, viz., that it would declare the barque 
to be primarily liable and cha: geable for the 
ameuné of the decree, 

The Lofer Court departing from prece- 
dent, and the long practice of the Courts, 
doubted its power to declare certain property 
liable for the performance of the decree, 
because the learned Judge could find no 
authority for such a declaration in the Code 
of Civil Procedure, and because he considered 
that this Court, in the case of Mee Phoo 
Asha Bėe and Hadjee Abdool Rilmun, had 
expressed its disapproval of the practice of 
declaring mortgaged property liable to satisfy 
a decree. á 

But all that was laid down in the case just 
eeg way that in certain cases of mortgaged 


immovenble property, a decree for foreclosure 
was a more proper remedy than ù decree for 
safe ; and that a decree for sale should not be 
made without giving the mortgagor an oppor- 
tunity of redeeming the property. The 
power of the Court to enforce the lien on the 
mortgaged property was not denied. 

The Code of Civil Procedure recognizes 
decrees for the delivery of a specigc move- 
able, and for transfers of the ownership in 
immovenble, property. May it not also declare 
that property in the possession of one person 
is linble to be seized and sold in order to 
satisfy the lawful claim of another ? 

It has been the constant practice of the 
Courts to allow liens to be eaforced by action 
against the possessor of the hypothecated 
property, and a Full Bench Decision of the 
Calcutta High Court (Gopaul Nath Singh v. 
Shew Sahy Singh, 1 W. R., 315) points out 
this proceeding as the proper remedy to be 
sought by persons holding liens in property 
which hag passed away from the possession 
of the origiual debtor. I do not think that 
we need seek to abridge this jurisdiction. 

But it is snid that the remedy sought to be i 
obtnined in this suit, viz, that against the 
ship, is the espécial province of the Court 
of Admiralty, and beyond the jurisdiction 
of the ordinary Civil Courts, which cannot 
givo a judgment in rem. The meaning of 
this latter expression is explained by O. J. 
Peacock to be (see 7, W. R., pp. 348, 344) 
that our Courts cannot give a decree declar- 
ing a suitor to be entitled to any specific 
thing alsolutely as against all the world. 
But they constantly do give decrees declar- 
ing a anitor to be entitled toa specific thing 
ngainst a particular person, and all that is 
sought in this action is to declare the plain- 
tiffs entitled to bring a specific thing to sale 
as against the defendants. If the plaintiffs 
are successful, the right title and interest of 
the second defendant in the ship, not the 
ship absolutely, will be brought to sale. 

I do not think that the fact that a Court 
of Admiralty, if it existed here, would be the 
proper tribunal before which to bring, this 
suit, as it would possess a more convenient 
machinery for giving effect to the decree, is 
sufficient to oust the jurisdiction of the 
ordinary Civil Courts. 

Courts of Equity in England possess guris- 
diction over bottomry bonds, and it is egpe- 
cially enacted in the 28rd Section of the Ad- 
miralty Jurisdiction Act, 8 and 4 Vic., c. 65, 
that nothing therein contained shall be deem- 
ed to preclude any of Her Majesty’s Courts 
of Inw or equity now having jurisdiction over 
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the several *subject-mattera and causes of 
nction hereinbefor§ mentioned, from contiim- 
ing to exercise such jurisdiction as fully as 
if this Act had not been passed. 

So long as our Courts are not called upon 
to exercise any machinery which does not 
belore to them or to overstep the limits of 
their loca} jurisdiction, I do not think they 
should refrain, from giving n remedy to 
holders of bottomry bonds because the speci- 
fic thing over which the remedy is to be 
applied is n ship; or because an Admiralty 
Court, if it existed, would be a more con- 
venient tribunal 

The Court in this énse was merely asked 
to declare as against aship, which was within 
its local jurisdiction, what it every day 
declares against all other kinds of property. 

I would, therefore, reverse that part of the 
decree of the Lower Court which dismisses the 
claim against the second defendant, and 
would, instead thereof, pass a decree, declaring 
that the plaintiffs are entitled to bring to sale 
the right title and interest of the second 
defen@ant in the barque “Colonel Fytche” in 

*antisfaction of the amount due under the 
bottomry bond, after deducting thereftom the 
items which are not properly the subjects of 
a bottomry bond, $. e., the items supplied for 
the master’s personal wants consisting of 350 
dollnr® in cash, and 25 dollars for medical 
attendnuce, 


I would also decree that the plaintiffs’ costs, 
throughout the litigation, should be paid by 
the second defendant, who has been resisting 
a claim which is mainly a just one. 


C. J. Wilkinson, J.—In the view I take 


of this case, it is not necessary at present 


that I should give my opinion on any other 
point raised in the pleadings than the oue 
which refers to the jurisdiction of the Lower 
Court to entertaina suit on a bottomry bond ; 
for, if the Court has no jurisdiction, the othes 
questions cannot be entertained. 


The suitia brought in the Court of the Judge 
of the town of Moulmein by the endorsees 
ofaninstrument, which isdescribed in the plaiut 
as a bottomry bill, a deed poll, given by the 
first defendunt, the then master of the barque 
“ Colonel Fytche,” at Port Louis in the Mau- 
ritius, fo the agents of the vessel Messrs. Scott 
& Co., who endorsed the bottomry bill to the 
plaittiffs to recover the amount therein 
expressed, which the master had raised on the 
hypothecation of the ship for alleged neces- 
garies; and itis against the said master and the 


owner of the vessel to recover the amount of 


the bill, and also to have it declared that the 
e 
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vessel is*primarily liable for the amounte 


adganced. 

The learned Jadge of the Court below gave 
a decree agaiust the master, and dismissed the 
guit as against the owner, on the ground tuat 
the bill was invalid, as there was no pressing 
necessity shown for the hypothecation, and 
that the advances were made without com- 
munication with the o vuer ; and he farther 
held that he had no jurisdiction to declare 
the vessel primarily liable. 


My Tearned colleague is of opinion that the 
Lower Court is wrong in holdiug that thére 


is no jurisdiction, and weuld reverse the 


decree on the merits and declare the vessel 
liable. I regret I cannot concur in thig 
opinion, for I am of opinion that the Lower 
Court properly held that it has no jurisdic- 
tion, and that not to have held so would have 
been assuming a jurisdiction which, in cases 
of this kind, is exclusively possessed by the 
Admiralty or Vice-Admiralty Courts. 


It lbas been urged that, under Section 1 of 
Act VIII of 1859, the Civil Courts of this 
country can properly entertain such suits, na 
they are thereby empowered to take cogni- 
zance of all suits of a “civil nature” of 
which their cognizance is got barred by my 
Act of Parliament or otherwise as’ therein 
expressed. But this is not a suit, as it seems 
to me, of a “civil nature,” within the meaning 
of the section; and that the suits therein 
referred to are such suits only as are of a 
personal character, thay is, suita tn personam. 


It could never, I apprehend? have been” the ™ 


intention of the Legislature by the use of fhe 
words “civil nature” to comer on all the 
petty Courts of this country, within the 
monetary limits to which their respective 
jurisdictions extend, such an extended juris- 
diction like this, which they certainly had not 
before the passing of the Civil Proc&dure 
Code, and which requires, where an Admiralty 
jurisdiction has to be given, an Actof Barlia- 
ment and Letters Putent to create it. 


The Courts of Common Law at Home dave 
nd such power ns is here coutended for ; and 
the Court of Chancery does not intarferè in 
suits ou bottomry bonds, except in certain 
cases to give relief, or by injunction to reg- 
train proceedings in the Court of Admiralty 
either in cases of fraud or when the equities 
between the parties or the matter can be 
more, conveniently, directly nnd effectually 
dealt with by it (see notes to the “ Grati- 
tudine’*Tudor’s Cases, Mercantile and Mari- 
time Law, Ist Ed., 63). 

Nor have the High Courts of Indif, exwgpt 
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eby a special section in their charters, juris- 
diction in bottomry or other proceedingsęin 
rem, matters which dre the pecaliar proviuce 
of the Court of Admiralty to enquire into 
and determine. I must be undetstood only 
to deny the power of the Civil Courts in 
cases of bottomry bonds or bills properly so 
called, where the vessel is sought to be 
charged ; that is, where, iu consideration of 
the risk, maritime interest is charged, and 
the bond is to be void in the event of the 
Joss or destruction of the vessel, awd the 
shjp is made liable if the money expressed 
ingthe bond is nog duly paid within the time 
A. document, 
though it may purport to be a bottomry 
bond, may, however, be really in effect ouly 
an instrument binding the personal ciedit of 
‘tthe owner, and in such cases, as in any 
other ordinary money-security, the Civil 
Courts woul have jurisdiction to entertain 
a suit brought to recover the amount of it; 
but even then not to declare the vessel, for 
the necessities of which the money had been 
advanced, primarily liable, because ia that 
case the money is advanced on the personal 
credit of the owner, and not on the security 
of the shep. Now, in the present case, the 
b&ttomry bill, whith is in the usual form, in 
express terms only binds the master, his 
heirs, executors, administrators, goods and 
chattels, and the vessel her tackle, apparel 
and furniture, to pay Messrs. Scott and Co. 
_or their executors, administrators, or assigns 
or their endorseeg (in Which last respect, the 
bil) is different to bonds or bills as they are 
usually drawn),eand neither the owner nor 
his personal liability is anywhere meutioned. 
The money advanced was agreed to be repaid 
with the maritime interest therein mentioned 
within tweuty days next after the vessel’s 
gafe arrival at Moulmein, and in default that 
the vessel wns at all times after the voyage 
toebo dinble and chargeable for the payment 
of the sum expressed in the bill. 

In all the authorities that I have been able 
witlin the limited opportunity at my disposal 
(for this Court, has not an English Law 
Report belonging to it, and the Recorder’s 
Court has none. of the Admiralty, and 
but few of the Equity Reports, nnd therefore’ 
I give my opinion on the point of jurisdiction. 
with’ much diffidence, since my learned 
colleague holds a different opinion), I have 
been unable to find an instance of an action 
at law or ʻa suit in equity which ne been 
brought in a similar case to this to *%recover 
the amount against the owner and to ask at 
theysam8 time for relief against the ship. 


f 


The actions which have beer brought in 
Ceurts of Law have genérally been where 
the question of the owner’s personal liability 
was raised, where the maritime risk had not 
been taken, or such like questions; or to 
recover money paid to the use of the owner 
when the master had borrowed under cir- 
cumstances where his authority was denied. 
In Maude and Pollock’s Law of Merchaut 
Shipping, it is stated that the hypotheca- 
tion of the ship binds the shipowners 
only indirectly, but does not render them 
liable to be personally sued either in a 
Court of Common Law or in the Court of 
Admiralty, and the authorities given for the 
statement are Johnson v. Shippen, 1 Salk., 
85; 5. O., 2 Ld. Raym., 982, aud the judgment 
in Benson v. Duncan, 3 Exch., 656. I have 
only been able to refer to the last of these 
enses. In that, however, I find Mr. Justice 
Pattison, in delivering the Judgment of the 

Court, observed that the master could not, 

by any boltomry bond, pledge the ship- 
owner to the lender of the money beyond 

the value of the ship, and that by @uch a 

bond he gives a remedy tm rem only, and°® 
not a personal remedy agninst the ship- 

owner. The reason of this is apparent 

when the circumstances under which a valid 
bond is given are considered. Necessity is 

the foundation of the right of the maMter to 

hypothecate. If whilst iu a foreign country, 

and even sometimes it has been held if in 

the same country as the owner, when it is 

impossible, having regard to the due neces- 

sities of the ship to communicate with his 

owner, the master finds himself in want of 
money either to repair or victual the ship, 

or for other pressing necessity, in order to 

enable her to complete her voyage, he may 

give a bottomry bond to secure the advauces, 

piovided he cannot obtain them on his own 

or the personal credit of the owner from 

Ais owner’s agent in the first place and fail- 

ing that source from any other person. 

We see, therefore, that it is not until the 
personal credit of the master and owner is 
refused that the ship can be pledged. How 
then can it be said that the owner is person- 
ally liable when the person who insists on 
the security of the vessel has refused to 
accept that personal security ? I thipk the 
question answers itself. The lender might, 
if he chose, advance money on the personal 
credit of the owner by taking bills of ex- 
change for the amount, and by way of colla- 
teral security take a bottomry boud an the 
ship. Iu this way he would be able to sue 
the owner in the Civil Courts if the bills 
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were dishowored, and recover the amount 
with ordinary infterest; and if the vesel 
was within the Court’s jurisdiction, would 
be able to attach her in execution of his 
decree like any other kind of moveable pro- 
perty which is liable to be attached ; and 
ther the bottomry would be discharged 
whether the ship arrives or not, but mari- 
time inferest Js not payable. But if the 
bills are dishonored, and the ship has arrived 
safely, the amount is recoverable by means 
of the remedy against the ship with mari- 
time interest ; but the law will not permit 
the creditor to have a direct remedy on the 
bond itself against the owner, ng well as the 
ship, see Stainbank v. Sheppard, 18 C. B., 
444, decided by the Exch. Chamber. It 
has also been decided that the master has no 
power atthe same time and by the same 
instrument to pledge the personal credit of 
the owners for advances made on the security 
of the ship. See Willis v. Palmer, 7 C. B., 
N. S, 355, and Stainbank v. Fenning, 11 
C. B., 51. 


If*the present, suit were permitted, the 
* plaintiffa would have this double remedy first 
against the owner, and then by what I con- 
sider to be an erroneous application of the 
power conferred on the Civil Courts by Sec- 
tion 15 of Act VIII of 1859, ngainst the 
vesseP by declaring her primarily liable upon 
the bond. 


I concur with the learned Judge of the 
Lower Court in hig remarks on the applicabi- 
lity of this Section ; and I fail to discover as 
my learned colleague says that the Judge has 
departed from precedent and the long practice 
of the Courts when he refused to make the 
declaratory decree asked for. Iam unable to 
see from a perusal of the cases which are 
collated in the 4th Edition of Broughton’s 
Civil Procedure under this Section of the Act, 
and the principles on which the Courts arg 
there shown to act, that the Section contem- 
plates a declaratory decree under the circum- 
stances of this case. 


In the foregoing observations I have 
assumed the validity of the bill ; but upon that 
point or on the facts of the case I express no 
opinion at present ; itis only necessary, as I 
have snid before, to do go on the one point of 
jurigdfetion ; and as to the power of the Court 
to declare the ship liable, which arises out 
of it, should the opinion I have expressed be 
considered erroneous by the Judges of the 
High Court, to whom I propose the question 
should be submitted for their opinion thereon, 
I will then give my judgment on the merits 
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of the case and the other points of law which, 
hayo been raised. 


The judgment of the High Court was 
delivered, as follows, by 


Macpherson, C.J .—The Judicial Commis- 
sioner of British Burmah and the Recorder of 
Rangoon having differed in opinion, while 
sitting as a Special Court in the hearing of an 
appeal from a decree of the Judge of the 
town of Moulmein, have, under Section 75 
of the, Burmah Courts Act, 1872, made the 
following statement of points which gre 
referred for our decision. 


1.—Will a suit lie on fin ordinary bot- - 


tomry bond, given by the master of a vessel, 
against the owner, to recover the amount 
thereof ? 

2,.—Can such a suit be brought in tho 
Court of the Judge of the town of Moul- 
mein, which has no admiralty jurisdiction, 
ngainst the owner personally, and the vessel 
be declared to be primarily liable and be 
sold to satisfy the amount of the bond ? 

In addition to the judgments of the learned 
Judges originally sent for, we called for and 
have referred to the plaint and written state- 
ments and also to the instrument ofsbottomry 
which is the foundation ofthe suit. o 


We are of opinion that on both the points 
referred our nnswer must be in the negative. 


The document on which the suit is brought 
is stated in the plaint to be, and isin fact a 
bottomry bill (although for the purposes of 
this reference, it matters néthing whethtr it 
be called a “bond” ora“ bill”) It Ra 
deed executed by the mastef, .by which he 
biuds himself personally, and also hypothe- 
cates the ship ‘General Fytche,” for the 
repayment of a certain sum with maritime 
interest, if and after the vessel shall arrive 
at Moulmein, Itis clear fiom this instru- 
ment that the money advanced in the Mauri- 
tius was advanced, not on the personal ¢reftit 
of the owner, but on the credit of the master, 
and the security afforded by the hypotheca- 
tion of the ship. a 


That the master of a ship has no guthority 
to pledge the owner's personal credit by the 
instrument hypothecating tbe ship by way 
of bottomry, is settled law. As to this we 


‘need do no more than refer to the cases of 


Stainbank v. Fleming, 11 C. B. 31, and 

Stainbank v. Sheppard, 18 C. B., 418. In 

the Idtter of these cases (see page 441), the 

law is very clearly Inid down by Mr. Baron 

Parke, who, after stating that the mnater in a 

foreign country has for necessary répairaca 
i 9 
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power to pledge the ship itself by wn instru- 
ment of hypothecation, contindes :—“ Bat 
“this power does nof extend to more than 
“ hypothecation—well kown to the civil law, 
“and distinguished from a mortgage as well 
“asa pledge or power at Common Law ; the 
‘‘former of which transfers the property ; the 
“latter, alien on the chattel, aud is void with- 
“out actual possession ; but hypothecation 
‘“ gives ouly aright to be enforced against the 
“ subject of it through the medium of process. 
“No authority las been cited, nor are we 
“ aware of any, authorizing the actual transfer 
“of the property by the master by way of 
The instroment 
“ therefore, in this case could not be effectual 
‘to transfer any property to the assurer. The 
« master having the power of hypothecation, 
“only to be enforced against the ship by 
“admiralty process, the first question is 
“ whether the hypothecation in this form is 
* valid.” 

Of course the ordinary Civil Court would 
have jurisdiction over the owner residing in 
the town of Moulmein, if the owner were 
bound to answer personally. But it is 
otherwise when from the nature of the trans- 
action the proceedings, so far as the owner 
is foncerned, must%e coufined to the thing 
in specie, over which the Court of Admiralty 
has the sole jurisdiction. In such a case as 
the present against the owner, the party 
can have no remedy in an ordinary Civil 
Court : for the contract is merely in rem, and 
there is no personal coMract by the owner 
fore the payment of the money. (See the 
observations of Buller, J., in Menetone v., 
Gibbons, 3 Tefm Rep. 267.) 

Mr. Lowe, who appeared before us for the 
plaintiffs, suggested in the course of his 
argument, that as there is no Admiralty Court 
at Moulmein, the owner who resided there 
should be deemed personally liable, even if 
heswese not so originally. But if there was 
nt the tim® the vessel sailed from the Mauri? 
tius, no contract by which the owner was 
boued personally, there was no such contract 
when the vessel reached Moulmein. Thé 
fact that no Court in Moulmein has jurisdic- 
tion to enforce the security on which this 
money was lent, i.e, the hypothecation of 
the ship, cannot of itself impose any liability 
on the owner to which he would not have 
been equally subject if the Court had had 
the necessary jurisdiction. Messrs. Scots and 
Co, advanced their money on certain securi- 
ties, of which the personal oredi of the 
owner was not one. Their being unable to 


, coreo those securities at Moulmein, is no 


reason why the Courts should declare con- 
tray to the fact that the mohey was advanced 
ou the personal credit of the owner. 

It is then said that the hypothecation by 
the master ought to be treated as a mortgage 
or lien on the ship created by the owner. 
We hnvealrendy shown that we cannot do 80, 
because the master had no authority to mort- 
gnge the ship or create a lien over ft other- 
wise than by hypothecating itas he did. But 
supposing the master could have mortgaged 
the ship, the mortgage would not have been 
valid, unless made in such special form as 
the Inw requires, We need not however go 
into this further question, 

On the whole, we have no doubt that the 
learned Recorder was right iu the view which 
he took of this matter, aud that the Court 
had no power to declare the owner personally 
liable or to deal with the ship in the manner 
proposed. 


The 12th Mry 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Privy Council Rulmg — Execution Proceedgngs— 
Striking off Attachment. 


Case No. 199 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 27th November 1878, modifying a 
decision of the Sudder Moonstff of that 
district, dated the 17th March 1878. 


Moharanee Indmjeet Kover (Plaintiff) 
Appellant, 


CETSUS 


Luclmun Singh and othera (Defendante) 
Respondents. 


Mr. R. T. Allan nnd Moonshee Mahomed 
Yusoaf for Appellant. 


Baboo Mohinee Mohun Roy for RespofMents. 


HRED (by Glover, J.) that the Piivy Council ruling 
(20 W. R., p. 188),—that when a very long time elapses 
between the onene execution and the date on which 
it was struck off, it should be presumed that the execu- 
tion was abandonod ond ceased to be aperative,—does 
not include such a case as that in which the delay was 
caused by the decico-holde’s willingness to give his 
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debtors every indulgence and every Drang of 
repaying their @ebt: nor does it bind the Comt to hold 
(where a second kistbundee was oxecuted by the jugg- 
ment-debtors before the first execution-proceedings were 
struck off) that, in consequence of the long interval 
in question the dec:ee-holder can only count fiom the 
date of the second kistbundee and so lose the benefit of 
his decree in favor of a merase which pledged 
to third parties the judgment-debtors’ rights in prope ty 
attacted under the deciee, and which was executed at a 
time when the pioperty was under attachment, and the 
third parties were aware of the fact. 


Mitter, J.—Two persons, named Deen 
Dyal Singh and Kadum Kooer, on 20ih 
January 1855, executed a kistbundee for Rs. 
850, in favor of the plaintiff, pledging the 
entire shares belonging to them in Mouzahs 
Dehiri, Darudh, and Nenna. They having 
defaulted, n suit was brought against them, 
and, on 16th April 1862, according to a peti- 
tion of the debtors confessing the claim and 
renewing the pledge, a decree was passed in 
favor of the plaintiff. In execution of this 
decree, these properties were attached in 
Bysnck 1271 (April 1864). While this 
nttachment was pending, one of the debtors, 
Deen, Dyal, along with two other persons, 
executed a bond, dated 15th August 1864, 
in favor of the principal defendant in this case, 
pledging their rights in these mouzahs. 
While the properties were about to be sold in 
execution of the plaintiff's decree, the debtors 
rie an arrangement with her, and on 
16th December 1867, kistbundee for Rs. 
591-4 was executed by them in her favor, 
pledging again their shares in these mouzahs 
ns described in the*schedule appended thereto, 
and stipulating that, in case they should fail 
to pny two successive kists, the decree-holder 
would be competent to realize the whole 
amount due by executing the decree (of 1862), 
It is admitted that the share, mentioned in 
the aforesaid schedule, was less than the 
shares owned by them since 1856. This 
arrangement being certified to the Court; on 
27th January 1868, the execution-proceed: 
ings were struck off the file. 

The debtors having again defaulted to pay, 
the decree of 1862 wns aggin put into 
execution by nn application dated 25th Sep- 
tember 1869, and the entire shares of the 
judgment-debtors put up to sale, and purchased 
by the plaintiff on 4th July 1871. 

In the meantime, on the 8rd February 
1871,@the defendant in this case obtained a 
decyee on the bond dated 15th August 1864. 
In execution of this decree the properties 
having again been attached, the plaintiff 
intervened. But the Court rejecting her 
claim, again sold them in execution of the 
decree of the defendant, who himself purchased 
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them on 2nd October 1871. Upon this, 


the plaint?if instituted this suit to have here 


possession confirmed and rights established 
under the provisions of Section 246 of Act 
VIII of 1859. 

The Moonsiff held that the bond in favor 
of the defendant was invalid, in consequence 
of it having been executed while the pro- 
perties were under attachment. He also was 
of opinion that plaintiffs lien being of prior 
date must prevail over that of the defendant, 
even if it be deemed valid. Upon these 
grounds, and finding the plaintiff’s possession 
established over the whole of the dispuéed 
shares, he awarded n decreqin her favor. e 


On appeal by the defendant, the Sabordi- ` 


uate Judge has taken the same view as the 
first Court in respect of the defendant’s bond, 
but having regard to the kistbundee of 16th 
December 1867 has held that the plaintiff 
has acquired by her purchase only the shares 
mentioned in the schedule of that instrument. 
Then upon the question of possession, having 
found that the plaintiff was not in possession 
of any shares in these mouzahs over and 
above those stated in the aforessid schedule, 
has modified the decree accordingly. 

It is very difficult to understand the 
reasoning upon which this judgment is 
based ; because, if the d&fendant’s bond *be 
held invalid, it becomes quite immaterial to 
enquire whether the effect of the kistbundeo 
of 1867 was to destroy the old lien and to 
crente n new contract between the parties. 
In that case the plaintiff would be entitled to 


retain the decree paSsed iw her favor by the 4 


Moonsiff, on the ground that she, havgng 
purchased the entire shares in execution of 
her decree, was entitled to them as against 
the defendant whiose title was bad, and it 
mattered little whether she had a subsisting 
lien on them at the time of the auction-sale 
or not. The respondent has, under Section 
348 of Act VIII of 1859, questioned the 
gorrectness of the decision of the dower 
Appellate Court regarding the vallity of his 
bond, and I think this qaestion should bo 
disposed of first, for, if it be.decided ngwinst 
bim, he would have, as I have shown nbove, 
no defence to make against the special nppel- 
lant. 

It has been contended before us, that the 
execution-proceedings having been finally 
struck off in January 1868, the attachment 
cnme to an end, and the bond, though exe- 
cuted at the time when there was an attach- 
ment spbsisting upon the properties, became 
valid by the effect of the order dated January 
1868, The decree-holder is not entitled to 
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rely upon the fist attachment, because it 
tame to nothing, and was not followed up by 
the sale of the attaghed properties. Ths 
contention is clearly against the decision re- 
ported in page 25, Volume XIV, Weekly 
Reporter, and I should have been very much 
inclined to follow this case, if the law as laid 
down in if had not been overruled by a higher 
authority. In Puddo Monee Dossee and 
another v. Roy Muthoora Nath Chowdhry and 
others, reported in page 183 of Volume XX, 
Weekly Reporter, their Lordships of the 
Judicial Committee, with reference t the 
question raised before us, observe ns fol- 
lows :—“Jt seems to their Lordships that 


“generally where the party prosecuting the 


“decree is compelled to take out another 
“execution, his title should be presumed to 
“date from the second attachment.” From 
this observation, which is a binding authority 
upon us, it follows that in this case the plain- 
tiff caunot rely upon her first attachment to 
invalidate the defeudant’s bond; and, conse- 
quently, we must decide the case holding 
that that tustrument is valid, its genuineness 
having been established in the Courts below. 

But notwithstanding this conclusion, I am 
still of opinion that the plaintiff is entitled to 
the decree*passed iy her favor by the Moon- 
siff with a slight modification. 

The contention raised by the respondent, 
that the kistbundee of 1867 was substituted 
by the parties for the decree of 1862, and 
the old lien, secured thereby, appears to me 
to be quite Leelee | Referring to that 

it expressly stipulates 
th in case two successive instalments be 
not paid, the plaiftif would be competent to 
execute the decree. This is certainly not 
nullifying the decree of 1862. The effect of 
this instrament was simply to give somo 
time to the debtors for the payment of the 
money acknowledged to be due under the 
decree. 

This being so, the question is, whether the 
plaintiffs purchase ought not to have priority. 
According to a late Full Bench decision, 
repofted in page 125, 23rd Volume, Weekly 
Reporter, what the plaintiff purchased in 
execution of her decree dated 14th April 
1862 was her own lien and the debtor's 
equity of redemption, and the defendant 
similarly purchased his own lien and the 
debtor’s equity of redemption, if any existed 
then. The plaintifi’s purchase being of 
prior date, the defendant only bought iw his 
own lien. Therefore the respective ppsitions 
of the parties after the two auction-sales 
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created in 1855, and the owner of, the debtor’s 
right of redemption as it existed in July 1871; 
aud the defendant was simply a holder of a 
lien created over the same property in August 
1864. Under these circumstances, the order 
passed on the intervention of the plaintiff in 
the course of the execution of the defendant’s 
decree seems to be not correct, because, at the 
time it was passed, the debtor had fo rights 
left in the properties which culd be taken 
in execution. Therefore, so far as the ques- 
tion of right is concerned, the plaintiff has 
a superior title to the properties in dispute. 
Therefore the decree given by the Moonsiff 
declaring her right should be confirmed with 
this modification only, that the defendant, as 
second mortgagee, is entitled to redeem the first 
mortgage of the plaintiff by paying the amount 
of her decree for which execution was taken 
out in 1867, and thus to become the holder of 
his security unencumbered by nny prior lien. 
Butthe Lower Appellate Court having found 
that plaintiffs possession over the whole of 
the shares in the mouzahs claimed by her not 
established, we cannot interfere with thatefind- 
ing in special appeal. Therefore her posses- 
sion should be confirmed only over the shares 
mentioned inthe dect ee of the Lower Appellate 
Court. Under the circumstances of this case, 
each party ia to hear his or her own costs, 

Glover, J.—The defendants Kadum Qooer 
and Deen Dyal Sing, between whom and the 
plaintiff there had beeu various monetary tran- 
sactions, executed a kistbundee for Rs. 
850-1-8 in favor of the plhintiff on the 2nd 
of July 1855. The money not being paid, a 
suit was brought to recover it by the sale of 
certnin landed properties belonging to the 
defendants and mortgaged in the kistbundee, 
and a decree obtained in April 1862. Exe- 
cution was taken out, aud the defendants’ 
property, i.e., the land mortgaged, was placed 
under attachment, iu which state it remained 
tal January 1868. Eventually the deci ee- 
holder consented to a further delay, and a 
fresh kistbundee was executed iu her favor 
by the judgment-debtors in December 1867, 
by which certnin specified shares of land 
were mortgaged. The debtors made default 
in this kistbundee also, whereupon the decree- 
holder took ont fresh execution of her 
original decree, and caused her debtors’ rights 
in the property now in suit to be*sold. 
She bought them herself. . 

In the meanwhile these same debtors Lad 
given a kistbuudee mortgaging the same 
property to defendauts 1 and 2 (of this suit) 
dated August 15th, 1864. They did not pay 


mers Mice: The plaintiff was holder ofa lien ! the money due under if, and a suit wns 


-_e = - = 


1875.] 


Civil 
e 





brought agaist them. A decree was obtained 
(3rd February 1841) and execution taken out. 
The rights and interests of the debtors in the 
properties mortgaged by the kistbundee were 
sold at auction, ‘The defendants 1 and 2, in 
their turn, being the purchasers. 

Before the sule was concluded, however, 
disputes arose between the rival decree- 
holders, “which were dispused of by the 
Subordinate Judge adversely to the plaintiff, 
Her claim under Section 246 of Civil Pro- 
cedure Code was rejected, and the sale allowed 
to proceed. She has now brought this suit 
to cancel that order, and to have her right 
declared to all the property mortgaged by the 
kistbandee of 1856. 

Both the Moonsiff aud the Subordinate 
Judge agreed in thinking that the plaintiff’s 
right was superior to the defendants’, her lien 
being prior in date, and the defendants’ having 
been made whilst the property was under a 
subsisting attachment, The Moonsiff, how- 
ever, held that the plaintiff was entitled to 
the entire share of the debtor-defendants ; 
the Sabordinate Judge, that she should be 
erestricted to the shares mentioued in the 
kistbundee of 1867. 

It having been found as a fact by both 
the Lower Courts that the defendants’ 
kistbuudee was executed whilst the property 
was uder the plaintiff’s attachmeut, the 
point for our decision would have been 
confined to this,—namely, what was the 
effect of the kistbundee of 1867, and did 
it operate as a new contract between the 
parties, had not the defendants’ pleader after 
the argument was well nigh over preferred 
n cioss-nppeal, or rather an objection ander 
Section 348 of Civil Procedure Code, 

Aud this necessitates a consideration of 
the question whether the defendants’ bond 
is valid. The coutention is based upon the 
judgment of the Privy Council in Puddo 
Monee Dussee v. Roy Mauthoora Nate 
Chowdhry (20 Weekly Reporter, 183), and 
it is argued that their Lordships have then 
ruled that, when n very long time elapses 
between the originnl execution and the date 
on which it was struck off, it should be 
presumed that the execution was abandoned 
aud ceased to be operative, unless the circum- 
stances are otherwise explained. That the 
originfll execution was taken out shortly 
after 1862, and was not struck off till 1868, 
ergo thut execution must be taken to have 
been abandoned, and the decree-holder must 
date her title from the time of the second 
attachment, m which case the bond given 
to the defendants | and 2 in 1864 would be 

e 
° 


TIIE WEEKLY REPORTER. 


Rulings. 59 


— ee oe 


a valid decument, and bind the property ine 


thoir frvor, the 


plaintiffs original lien 
notwithstanding, : 


This of course depends on the amount of 
force to be given to the explanatory circum- 
stances. And in this case it seems to me 
that the delay, on the part of the plaintiff, has 
been satisfactorily explained. She waited 
long and patiently for the money due to 
her, and it was only after the debtors’ cou- 
tinued failure to carry out the terms of the 
secou® kistbundee that the plaintiff was 
forced to take out a fresh process of exe@u- 
tion. The delay was from the fitst caused 


by her willingness (as shown by the record) ` 


to give her debtors every indulgence and 
every opportunity of repayiug their debt. 
I do not think that the Privy Council judg- 
ment meant to include such cases, or that 


it binds us to hold that in consequence of e 


the long interval that elapsed between tho 
original execution and the date of its being 
struck off, the plaintiff can only count from 
the date of the second kistbundee of 1867 and 
so lose the benefit of her decree in favor of 
& mortgage-bond executed in 1864, at a time 
when the property was undoubtedly under 
attachment, and when the defendafts 1 qd 
2 must have known that it was so. 


Then as to the effect of the kistbundec 
of 1867. The bond has been rend to us. 
It sets forth the circumstances under which 
it was given, and refers to the decree of 1862 
as being then in progess of execution. It 


does not profess to replace that decree’; ou ™ 


the contrary it covenants that should flio 
consecutive instalments remain unpaid, tho 
decree-holder was to be able to fall back upon 
his original decree and execute against nuy 
property of the debtors whether mortgaged 
by the kistbundee or not. The debtors failed 
to carry out this agreement, and congequ®ntly 
the creditor reverted to Ler decree of 1862, 
executed it, and sold not the limised Shares 
specified in the schedule of the kistbundee 
of 1867, but the entire interest of her jydg- 
ment-debtors. It appears to me that she 
bad a right todo this, and that the second 
kistbundee, by reason of the default of the 
debtors, had become inoperative. 


I do not think it necessary to go into the 
question as to the effect of striking off an 
execution-proceeding on an nattnclinent of 
debtor’s property, because, as I said before, 
we must take it as a fact in this case that tho 
olienatidh in favor of the defendants 3 and 
4 by the kistbundee of 1864 was made whilst 
the entire share of the debtors was uer 
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Attachment, and was therefore au illegal aliona- 

tion as aguinst the plaintiff, dec. ee-holdgr, 
unless under specia? circumstances, which 
do not seem to have arisen. 

If, as the Subordinate Judge states in his 
decision, the plaintiff had brought her suit 
solely for confirmation of possession over the 
debtors’ whole share, I do not see how we 
could have helped her in special appeal. For 
the Subordinate Judge has disbelieved the 
evidence as to plaintiff’s possession over the 
whole property, and has held that she jg only 
in possession of the portion mentioned in the 
kisjbundee of 1867. And, as according to a 


- long series of decisions of this Court, it was 


necessary for the plaintiff to prove actual 
possession of the whole of her debtors’ pro- 
perty in order to get a decree for confirma- 


tion of that possession, the Subordinate | 


Judge’s finding on this point would have 
been one of fact on evidence with which we 
could not have interfered in special appeal. 

But, as a matter of fact, the plaintiff's suit 
was twofold, for declaration of right as well 
as for confirmation of possession. It was 
brought under the provisions of thelast Clauses 
of Section 246 of Civil Procedure Code, 
and was egsentially a suit for the trial of the 
“r@pht” as between the rival decree-holders. 
And the Subordinate Judge did in effect sgo 
try it, nlthough he styles it a suit for confirm- 
ation of yossession only. He considered 
the plaintiff’s failure to prove possession of 
all the share, a proof that she hnd agreed to 
abidg by the arrangements of the second 
kigtbundee. It appears to me that in this 
the Subordinate Judge was wrong, and that 
the plaintiff ie entitled to a declaration that 
her right to posseesion of all the property 
belonging to the judgment-debtor originally 
hypothecated to her, by virtue of purchase 
at auction under n decree made cn kist- 
bundee of 1862, which bound that property, is 
superjor to that of the defendants, whose 
lien was ¢mposed at a time when no ext 
cumbrance could be legally made as against 
an attaching decree-holder. 

And as this is the order made by tlfe 
Moonsiff, I think that we ought to restore 
that order, and reverse that of the Subor- 
dinate Judge with costs in all Courts. 

The further objection of the special re- 
apondent that the original decree, having been 
superseded by the kistbundee of 1867, could 
not be executed, and that, therefore, by the 
sale in that execution the plaintiff bought 
nothing, has already been disposed of by the 
remarks made in the earlier part of this 
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The 12:h May 1875. 
t 


Present: 


The How’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Firm— Managing Partner— Liability of other 
Partners. ” 


Case No. 288 of 1874. 


Special Appeal from a decision passed by 
the Judge of Patna, dated the 20th 
September 1878, affirming a decision of 
the Subordinate Judge of that district, 
dated the 7th January 1878. i 


Hakim Syud Ahmed Hossein and another 
(Defendants) Appellants, 


4 


versus 
Baboo Karneedan (Plaintiff) Respondent. 
Mr. M. L. Sandel for Appellants. 


Mr. C. Gregory and Baboo Bhowanee 
Churn Duté for Respondent. 


Whore a bond is executed by the managing partner 
in a firm, within the ordinary scope of a nner oie 
authority, to raise money for the joint purpose of the 
firm, it binds the remaining partaers, 


Glover, J.—Tuis was a suit on a bond 
for Rs. 4,973, executed by the defendants 
Syud Ahmed Hossein and Syud Abdoollah. 
These patties were mahajuns of Patua. It 
appears that two hoondees wete drawn on 
the corresponding Calcutta firm in favor of 
the plaintiff for movey advanced, these 
poondees were sent to Calcutta by the plain- 
tiff, were accepted and partially paid. For 
the balance, the defendant Abdoollah, on 
behalf of the firm being unuble to make a full 
payment in cash, executed the bond on which 
this suit is brought. The case was first 
decided ex parte, but afterwards revived at the 
instance of Syud Ahmed Hossein under the 
provisions of Section 119 on proof that he 
was in Calcutta and had no notice ®f the 
suit being brought. ` 

Both Courts have found that, although the 
bond was not personally executed by Ahmed 
Hossein, still Abdoollah did execute it act- 
ing as the manoger of the partnership, and 
that he had authority so to bind his partner. 
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In specialappeal it is contended that the 
Judge was not right in allowing the plaingiff 
to amend his case, which was originally that 
both partiés, namely, Syud Ahmed Hossein 
and Syud Abdoollah, had executed this bond, 
and not that one of them had executed it on 
behalf of the other in the course of the 
partnership business ; and 2ndly, it is con- 
tended Mint this transaction was no part of 
the partnership business. But the Judge 
did not allow any new case to be made, for 
there was nlrendy on issue fixed upon the 
point. This ground of special appenl, there- 
fore, does not arise. With regard to the 
second ground, the Judge was, we consider, 
right in holding that by signing the bond 
the defendant Syud Abdoollah bound his 
partner Alimed- Hossein. The money was 
ndmittedly raised for the joint purpose of 
the firm, and it was within the ordinary scope 
of a manager’s authority that he should 
raise money for the business of the firm and 
execute bonds for such money. The special 
appenl is dismissed with costs, 

® 
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-The 12th May 1875. 


Present: 


Th? Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Special Appeal -+ Credibility of Witnesses. 
Case No. 268 of 1874. 
Special Appeal from a decision passed by the 


Subordinate Judge of Shahabad, dated 
the 18th November 1878, reversing a 
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Glover, J. — Tue plaintiff in this canse 
sued one Sheo Pershad Ram Oopadhya for’ 
klinas possession of one beegah three cottahs 
three dhoors of land. The -plaintif stated 
that he had given a temporary lease to Sheo 
Pershad, and notwithstanding its expiry, the 
leasee held over and would not give up 
the land: he therefore sues for khas posses- 
sion. He likewise stated that in 1269, he 
had given a temporary lease of the land to 
one Bundhoo, who died in 1276 without heirs, 
and that the Jands had then heen lensed to 
the defendant Sheo Pershad. Sheo Pershad 
denied having anything to do with the land 
in suit, upon which the Co@rt ordered Tuħul . 
Koery, the heir and nephew of Bundhoo 
Koery, to be made a party to the suit. He 
was accordingly made a party, appeared and 
alleged that the land in question belonged 
to his uncle Bundhoo Koery as his ancestral 
goozashta holding, and that his uncle and, 
after his death, he, the defendant himself, 
have all along been in possession, and that 
the plaintiff had no right whatever to khas 
possession, 

The firat Court gave the plaintiff a decree. 
On appeal, this order was reversed by the 
Subordinate Judge, who considered that the 
plaintiff had been altogether unable to preve 
that he had any right to khas possession of 
the Jand, and that Bundhoo Koery was not 
likely to have held the land under the tem- 
porary lease and nt the rate alleged by the 
plaintiff, inasmuch as it appeared that in 1853 
the rate fixed by the Ratwarnh Ameen for this 
holding was Rs. 6-10-1, an@it was extremely ~% 
impiobable that so short n time afterwdtds 
Bundhoo Koery should be Willing to pny the 
largely ‘enhanced rent of Rs. 9-8 per beegah. 
It has been contended in special nppeal that 
this reason of the Judge for disbelieving 


decision of the Moonsiff of Arrah, dated ‘the plaintiff’s wituesses mercly because their 


the 6th June 1878. 
® 
Mussamut Patsahee Kooer (Plaintiff) 
Appellant, 


Versus 


Sheo Pershad Ram Oopadhya and another 
(Defendants) Jtespondents. 


Babo8 Romesh Chunder Bose-for Appellant. 
Baboo Hureehur Nath for Respondents. 


The High Court cannot interfere in special appeal 
with an inference which the Lower Appellate Court 
draws from facts inst the credibility of witnesses, 
whether the reason given ia right or wrong. 


evidence does not seem probable in comnec- 
tion with the enhanced rate of rent just 
mentioned, is not a good and valid fengon. 
But after all this is not au objection which 
can be considered in special appeal, for, whe- 
ther the reasou given by the Judge is a fight 
or a wrong reason, he is no doubt entitled 
to draw the inference which he did from 
these facts against the credibility of plain- 
tiff’s witnesses, and we cannot interfere in 
special appeal. 


The appeal must therefore be dismissed 
with costs. 


“by 
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The 12th May 1875. 


Present: e 


The Hon’ble F. A. Glover and Romesh 
Chunder Miter, Judges. 


Possession—Flea of Relinquishment— Onus Pro- 
bandi. 


Case No. 250 of 1874. 


Special Appeal from a decision passed by 
the Judge of Patna, dated the llth 
November 1873, reversing a decison of 
the Additional Moonsiff of that district, 
dated the 13th, March 1873. 


Sobran Koojra and another (Defeudants) 
Appellants, 


versus 


Nathoo Mahto (Plaintiff) Respondent. 
Baboo Hureehur Nath for Appellants. 


Baboo Anund Chunder Ghosal for 
Respondent. 


In a suit to recover possession where plaintiff proves 
previous possession, ard that the property is his here- 
ditary holdmg, the defendant who pleads that plamtuff 
reliftquished it 1s bound¢o prove relinquishment, 


Mitter, J.—TueEns is no ground of special 
appeal in this case. This is a suit for pos- 
session on the allegation that the land in 
dispule Was the hereditary jote of the 
plaintiff, of which he Jad been dispossessed 
fhe defendanf, One set of defendants 
domied this allegation, and alleged that it was 
never the hereditary jote of the plaintif, 
that the land originally belonged to a a 

t ho having relinquished it, it was le 
a e on: Ro sot of defendants 
ndmitted that it was the hereditary jote of 
the pinintiff, but that the plaintiff having 
relinquished it, it haa been leased out to the 
other set of defendants. ° 

The first Court dismissed the plaintiffs 
claig. On appeal, the District Judge, having 
found that the plaintiffs possession was 
made out, and that his hereditary holding 
waa established, held that it was for the 
defendants to make out that the land in 
dispute had been actually relinquished as 
atated by them; and he found that their 
plea was not made out, and that plaintiff’s 
nilegation of dispossession was established. 
Against this judgment, a special appest has 
been preferred, and it has been contended 
that the onus of proof has been laid on the 
wropg party, and that it was for the plaintiff 


to make out his case. We think this con- 
tegtion is not valid. After the Judge found 
that the plaintiff's previous possession had 
been made out, and his hereditary holding 
established, the District Judge was quite 
right in requiring the defendants to prove 
their allegation of relinquishmeut. Tue the 
next place it has been urged that, as the 
Judge has not found the exact dat® of dis- 
possession, his judgment is defective. We 
think, after reading the whole of the judgment, 
that what he bas found amounts to this that 
the plaintiff has been dispossessed on the 
date alleged by him. 

We think on the whole that there is no 
ground of special appeal in this case, and the 
appeal must, therefore, be dismissed with 
costs. 

Glover, J.—I concur. 








The 12th May 1875. 


Present: 


The Hon'ble A. G. Macpherson, Officiating 
Chief Justice, aud ihe Hou’ble É. G., 
Birch, Judge. 


High Court's Powers of Supervision—24 f 25 
Vie., cap. 104, s. 15. 


In the matter of 
Shaikh Babur Ali, Petitioner, © 


versus 
Gokhal Lall, Opposite Party. 


The Petitioner present in person. 


Baboo Abinash Chunder Banerjee 
for Opposite Party. 


Where a decision (¢.g., the rejection of an application 
under Act VIIL of 1859 s. 804) 38 declared by law not 
to be subject to appeal, the High Cowt cannot interfere 
under 24 & 25 Vic., cap. 104, s. 15. 


* Macpherson, C.J.—In this matter it ap- 
pears that what really occurred was, that the 
petitioner having applied to the Moonsiff for 
leave to institute a regular suit in formå 
pauperis, the Moonsiff dealing with the 
application under Section 804, and consider- 
ing that the claim was barred by limitation, 
refused the application without going into 
the question whether the petitioner Yeally 
was a pauper. The decision passed by .the 
Court under Section 304 is, by Section 311, 
expressly declared not to be subject to 
appeal. Therefore, the Judge was right in 
saying that no appeal lay to him; and no 
appeal will lie to us either. As there is 
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no appeal to the District Judge or to this 
Court, it is impossible for us, in the exereise 
of avy powers under Section XV of the 
Stat. 24 & 25 Vic., cap. 104, or otherwise, 
to interfere in the motter. 

The only question which has been decided 
by he Moousiff is that the petitioner is not 
allowed to sue tn forma pauperis. If he 
chooses fo bring n regular suit not in forma 
pauperis, he can still do so. 

We should not have granted this rule had 
the materials before us shown us that the 
order complained of by the petitioner was 
made on his application to be permitted to 
sue as à pauper. 

The rule must be discharged. 


The 12th May 1875. 


Present: 


The Hon’ble A. G. Macpherson, Officiating 
Chief Justice, aud the Hon'ble H. B. 
Lawford, Judge. 


Sale of Putnee—Reg. VIII of 1819—Notice to 


‘ Case No. 1195 of 1874, 


Special Appeal from a decision passed by 
the Subordinate Judge of Rajshahye, 
dated the 12ih February 1874, reversing 


a decision of the Moonsiff of Nattore, 
‘dated the 9th December 1872. 


Mussamut Tara Soonduree Debia (Plaintiff) 


Appellant, 
Versus. 


Radha Soondur Roy and others (Defendantg) 
Respondents. 


Baboo Sreenath Doss for Appellant, 


Baboo Anund Chunder Ghosal 
for Respondents.’ 


Where a zeminder puts up a putnee for sale, under 
Reg. VIII of 1819, knowing that the rent due to 
himehas been paid into Court by the putneedar, the sale 
is invalid, even if the notice served on the sxemindar 
was illegally served, 


Macpherson, C.J.—It seems to us that 
there is one question (and only one) which 


@ = 
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it is stil necessary to decide distinctly in, 
oder to ascertain whether the sule, which is 
impeached by the plaintiff, ought to be act 
aside. That question is whether the zemin- 
dar at the time he caused the putnee to ba 
actually put up for sale under Regulation 
VIII of 1819 did or did not know that the 
putueedar had paid the money into Court on 
his account. If he did know it, then it was 
improper in him to proceed with the sale, 
and the sale ought to be set aside. 

We think there is nothing in the objections 
taken for the appellant as to the service, in 
the mofussil of the notice of the intended 
sale, but there is a great déhl to be said as 
to the insufficiency of the trial and decision 
of the question, whether the zemindar when 
he sold knew of the money having been 
deposited. 

Lhe decision of both the Courts as to tha 


notice to the zemindar is singularly unsatis- ® 


factory. The first Court finds that in fact 
the notice was served at the house of the 
zemindar, and that it would have boen a 
good notice, but that the peon served it 
without first obtaining the permission of the 
Moonsiff. But we think it clear that, 
whether the notice was served, with or 
without the permission of the Moonsiff, # it 
really was served on the zemindar, the sule 
after he had that notice was bad. The 
Moonsiff holds that, although the notice was 
actually served, the plaintiff could derive no 
benefit from it, inasmuch as it was, for the 
reason just referred tg, illegally served. 

The Subordinate Judge 
with the matter of the service of the notice, 
and winds up by saying that certain of the 
plaintiff’s witnesses not having appeared, 
the “ Court cannot be satisfactorily convinced 
of the fact that the said notice was really 
served upon” the zemindar. But he does 
not state distinctly that he does not btlicve 
the notice was served; and readin the 
ewhole judgment, we should (but a his 
express statement that he was not satisfied 
as to the service) have said that the Sybor- 
dinate Judge’s opinion was that the peon did 
go to the house of the zemindar and did in 
fact post the notice on the door. The 
Subordinate Judge considered that supposing 
the notice was posted on the door, the service 
was insufficient, by reason of Sections 4G 
and 47 of Act VIII (B.C.) of 1869. But 
the question here simply is, did the zemindar 


realfy know that the rent which was due to ° 


him had been paid into Court many days 
before he put the putnee up for sale on the 
allegation that the rent was still in errear. 

10 S 


eals very vaguely ` 
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The Subordinate Judge says he doubts 


“whether he ought to believe the peoy’s 


statement that he served the notice, because 
the two subscribing witnesses to the peon’s 
kyfeut did not appear. But he goes on to 
state that the plaintiff tried to get those 
witnesses to attend and went the length of 
attaching their property in order to make 
them do so. It seems to us that if the 
ubsence of these witnesses made the Subor- 
dinate Judge doubt the evidence of the peon, 
whom the Moonsiff had believed, he pught 
to have compelled these witnesses to attend 
and to have examined them himself. 

There has bedħ no proper trial by the 
Subordinate Judge of the issue as to the 
service of this notice ; and we think the case 
must be remanded aa to that one point only. 
The Subordinate Judge must decide distinct- 
Jy and expressly, whether notice was or was 
not served upon the zemindar by posting it 
on the door, or otherwise: and if the plain- 
tiff desires it, he must summon and insist 
so far as is possible upon the attendance of 
the witnesses whom the plaintiff summoned 
nud whose property she caused to be 
attached, and he must examine them care- 
fully. Ife finds that the notice was served, 
an@ that the zemingar had knowledge of the 
money having been deposited in Court, then 
the sale ought to be set aside; but if he 
should find that the zemindar had no notice, 
and that the sale went on in ignorance of 
the money having been so deposited, then the 
plaintiff’s suit ought tẹ be dismissed. ‘The 


“costs will follow the result of the trial on 


rerkand. 

_ The Court of first instance finds that the 
purchaser at the sale under Regulation VIII 
of 1819 was the zemindar’s mookhtar, in 
faet that the zemindar purchased himself in 
his name. The Subordinate Judge seems 
not tedoubt this : but he apparently considers 
that since the purchase there hnas been a 
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The 12th May 1875. 


Present: 
The Hon’ble E. G. Birch, Judge. 


Government Khas Mehal—Purchasey from 
Government— Limitation. 


Case No. 828 of 1874. 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 
2nd February 1874, reversing a decision 
of the Moonsiff of Begoosurai, dated 
the 30th May 1878. 


Boondi Roy aud others (lat Party Dofend- 
ants) Appellants, 


versus 


Pundit Bunsee Thakoor and another 
(Plaintiffs) Respondents. 


Baboo Nil Madhub Sen for Appellants. 


Baboos Kalee Kishen Sen and Doorga 
Doss Duté for Respondents. 


e^ purchaser at a sale of a Government khas mehal 


re misunderstanding ” between the mookhtare| does not acquire any peculiar right different from that 


and his master, the former now claiming the 
purchase as made by himself for bis own 
benefit. It would have been well if we had 
had a more distinct decision of the Subordinate 
Judge on this point, For if the purchase 
was in truth made on behalf of the zemindar, 
and the zemindar at the time of the sale 
knew of the arrears having been deposited, 
there could never have been the smallest 
doubt as to the plaintiff’s right to have the 
sale cancelled. z 
e 


of any other proprietor; nor does the fact of his pur- 
chasing from Government give him 60 years within 
which to bring a suit for possession, or any further time 
than is allowed to any other purchaser by the ordinary 
law of limitation. 


‘Tum plaintiff who purchased at an atction 
Bole the Government khas mehal Ajoodhia, 
on the 7th of June 1871, sues for posses- 
sion of 2 beegahs 5 cottahs and 10 dhoors 
of land held by the defendant, on the allega- 
tion that this land is comprised within the 
Collector’s measurement papers of 1848, . `; 

e 
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The defendant denied that the land in 
question had evér formed a portion ofethe 
Government estate, or paid rent to the holder 
of Ajoodhia, and he contended that the area 
claimed- belonged to Muttrapore. He also 
pleaded that the claim was barred by limit- 
ation, 

On the point of limitation, the Moonsiff 
found that the plointiff’s cause of action 
accraed on the 5th Assar 1278, the day on 
which the defendants denied the plaintiffs 
right to possession, 

Upon the facts he held that the plaintiff’s 
allegation that the lands were included in 
Dags 181 and 10 of the Collector’s papers 
was false. He went on to show thut the 
plaintiff had not proved by his witnesses the 
boundaries of the disputed lands as specified 
in the plaint, and, as to the proceedings held 
by the Collector in 1861, the Moonsiff held 
that they afforded no assistance to the plain- 
tiff, and apparently, alfhough the judgment 
may not be very clear’on this point, he doubts 
whether those proceedings have reference to 
the nds in dispute. He then points out 
that the assamiar jummabundee of mouzah 
Ajoodhia for the years 1867-68 did not include 
the disputed lands, Copies of these jumma- 
bundees obtained from the Collector were 
produced by the defendants, and the Moonsiff 
fromethem draws the conclusion that the dis- 
puted lands were not included in Ajoodhia, 


` Upon the oral evidence he finds that one 
of the plaintiff's -witnesses, and two of the 
defendant’s, fully prove that the land was 
within Muttrapore, and was held by the 
defendant. On these grounds he dismissed 
the plaintifPs suit. 


On the case going on appeal before the 
Judge, he was of opinion that at the time of 
the survey, the plot of land now claimed by 
the plaintiff was marked in the khasra 
papers as No, 181. On the settlement a fre 
measurement was made, and new chittabs 
were prepared, and that same plot is demar- 
ented by the Collectorate Ameen as No. 10. 
He then goeson to say that “ the auction- 
purchaser is not seeking to enforce the rights 
of the recent settlement-holder, but of the 
Government, whose rights and interests he, 
as auction-purchaser, represents ;” and with 
reference to this remark he finds fault with 
the Moonsiff for attaching any importance to 
the jammabundee of 1867 and 1868, 


If the Judge means to say that the plain- 
tiff, by being a purchaser at a šale of a Gor- 
ernment khas mehal, acquires avy peculiar 
right different from that of any other pro- 
® 

© 


that, because in certain Settlement proceedings 
tuken some years ago, this lund was included 
within tbe area of Ajoodhia, and because tha 
plaintiff has purchased from Government 
that estate, the mere fact of his filing theso 
settlement maps is sufficient to justify his 
obtaining a deeree for possession. 

It may be that these maps and chittnhs 
show that this plot of land was considered 
by the settlement officer to appertain to 
Ajoodhia ; but that, of itself, is not sufficigut. 
Such papers are doubtless good evidencp £o 
far as they go, but they require to be sup- 
ported by other evideuce showing with whom 
the possession has remained in the years sub- 
sequent to the settlement ; and the Moonsiff 
very properly points out that the jumina- 
bundees are important evidence in this case, 


These jammabundees came from the Collec- ° 


torate, and they represent the position of tha 
estato during the time when it was under 
khas management, and during the years 1867- 
68. The Moonsiff finds—and his finding 
has not been impugned here—that these lands 
are not entered in the Government jumma- 
bundee, e 

If I thought that theeJudge had not Gon- 
sidered the oral evidence, I should hare 
remanded the case. But it seems to me thut 
he bas considered the whole case, although in 
my judgment he has taken an erroneous view 
of the proof required from the plaintiff in au 


action of this descripsion. s 


The defendant has adduced evidence show 


ing his possession of this land for some years, 
and the plaintiff has failed to discharge tha 
onus which lay on him, of showing thnt 
prior to his purchase, this land was in tho 
possession of Government, or of the Gov- 
ernment lessee, and that they received the 
rent therefrom as forming part and ‘parcel 
of Ajoodhia. Upon the whole case,, it, 2p- 
“pears to me that the Moonsiff was right in 
dismissing the suit. 

Upon the question of limitation, I must 
niso point out that the Judge has committed 
an error. The plaintiff, by the mere fact of 
his purchasing a khas mehal from Govern- 
ment, does not get 60 years within which to 
bring his suit ; he gains no further time than 
auy other purchaser bound by the ordinary 
law of limitation. 

The decision of the Judge must, for tho 


above reasons, ba reversed, and that of the ° 


Moons restored and affirmed with costs 
both in this Court and in the Courts below. 


Pleader’s fees one gold mohur. e a r 


- of one of the defendants (B) was attached; an 


*numper of defendants joint 
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‘The 13th Moy‘18765. . 


Present: 


The Hon’ble A. G. Macpherson, Officiating 
Chief Justice, nnd the Hon’ble H. B. 
Lawford, Judge. 


Contribution— Execution— Going behind a Decree. 


Case No. 1766 of 1874, 


Special Appeal feom a decision passed by 

` the 1st Subordinate Judge of Mymen- 
singh, dated the 4th May 1874, reversing 
a decision of the Sudder Moonsiff of that 
district, dated the 20th June 1878. 


Brojo Mohun Surmah Mojoomdar (Plaintiff) 
Appellant, 


versus 


Nubo Kishore Mojoomdar (one of the Defend- 
e ants) Respondent. 


Baboo Gooroo Doss Banerjee for Appellant. 


Baboo Lullit Chunder Sen for Respondent, 


A decrea for rent eaving™been obtained against a 
y, the roper ty of one of 

theni (K) was gold in satisfaction. Upon this the heirs 
of K brought a guit fd contribution against the other 
defendants, and obfained a decree declaring the amount 
to be severally contributed. In execution the property 


to save 
it from sale, he paid the demand, and now sues the other 
defendants (including one N) for contribution: 

Herp that N; after letting the second decree go 
againstehim, cannot be allowed to go behind it, and say 
that there never was any liability under the original 
darge. e 


Macpherson, C.J. —Tn the Appeal No. 
1766; it seems to us that the Subordinnta 
Judge’s judgment ought to be reversed, and 
that the decree of the Moonsiff ought to be 
restored and affirmed. 

The position of the parties is now some- 
what difficult to understand; but the matter 
seems to stand as follows :—In 1856, certain 
persons obtained a deoree for rent against a 
largo number of defendants, amongst whom 
were the present plaintiffs and defendants, or 
those whom the present plaintiffs and defend- 
nuts reprgsent, In execution of that decree, 
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which was for the payment of the rent by 
all gthe thea defendants jointly, the property 
of a defendant, Kulee Nath Mojoomdar, wag 
attached; and the whole decree was satisfied 
by Kalee Nath. In 1867, the heirs of this 
Kalee Nath brought a suit for contribution 
against the other defendants in the original 
suit, or their representatives ; and in that 
second suit (known as No. 53 of £867), a 
decree was made declaring the Amount which 
the several defendants ought to contribute, 
and declaring in particular that the present 
plaintiff’ and the present defendants were 
jointly liable for about Rs, 45, besides a sum 
for costs. Thereafter, the now plaintiffs pro- 
perty was attached for the whole amount due 
under this last dectee ; andin July 1869, the 
now plaintiff, in order to save the property 
which had been attached, satisfied the 
decree by paying the sum of Rs. 80-12. The 
plaintiff now sues the defendants for contri- 
bution in-respect of this sum of Rs. 80-12. 

The respondent Nubo Kishore did -not 
take nny defence in the suit of 1867. The 
decree having gone against him jointly gvith 
the others who are parties to this present 
suit, he now wishes for the first time to raise 
the defence that the original decree of 1856 
was wrong so far as it made him liable for 
any portion of the rent, and that the decree 
in 1867 was wrong in declaring him able 
to contribute. 

It seems to us that we have nothing to do 
now with the decree of 1856 ; and that what 
we have to look at is the décree in the suit 
of 1867 alone. Whatever may have been 
Nubo Kishore’s position prior to the suit of 
1867, the decree made in that suit declared 
him liable to contribute, jointly with the 
plaintiff, a certaiù sum of money. We can- 
not allow Nubo Kishore, after letting the 
decree of 1867 go against him without taking 
any defence, to go behind that decree and 
say there never was any liability under the 
original decree of 1856. ‘There being a de- 
claration in that decree (of 1856) that Nubo 
Kishore was jointly linble with the others, if 
there was nny reason why he should not 
contribute his guata, it was for him to prove 
it in the suit in 1867. This he did not do. 
The Subordinate Judge has dismissed the 
plaintifPs suit, because he did not show that 
Nubo Kishore was in possession, and there- 
fore reslly liable for the rent decreed in 1856. 
The decree of 1856 and the decree of 1867 
are quite sufficient reasons why he should be 
deemed liable; and the Moonsiff’s decree was 
right. The appellant will have his costa in 
this Court and in the Lower Appellate Court, 
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Fhe 18th May. 1875. 


Present : 


` The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Secondary Evidence—Act I of 1872 ss. 65 & 66. 
Case No. 294 of 1874. 


Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 20th 

_ September 1873, reversing a decision 
of the Subordinate Judge of that dis- 
trict, dated the 22nd January 1872. 


Baboo Ajoodhya Doss (Plaintiff) Appellant, 
versus 


Mussamut Mohun Kooer (Defendant) 
Respondent. 


Moonshee Abdool Baree for Appellant. 
Baboo Kalee Kishen Sen for Respondent. 


A suit to recover possession of a property pledged 
in a nrtgage-deed alleged to have n executed by 
edefendant, a purdanusheen lady, through her mookhtar, 
was remanded to the Lower Appellate Court for inquiry 
into the question whether the deed had been executed 
with due authority from the Indy. The mookhtar 
deposed that the mookhtarnamah had been returned to 
the defendant, who Poon that it was still with the 
mookhtar, and pleaded that it did not give him authority 
to exepte such documents as the deed in question 
The Lower Appellate Court concluded that the plaintiff 
had failed to prove the mookhtarnamah, and dismissed 
the suit: 

HeLD that the most important question to be con- 
sidered was whether th8 mookhtarnamnah was returned 
to the defendant. If the Judge concluded that it was with 
defendant, he would be justified in presuming the truth 
of the secondary evidence given with reference to the 
mookhtarnamah: if he concluded that it was with the 
mpokhtar, he should, under the Evidence Act as, 65 
and 66 consider upon the secondary evidence whether 
the document was executed with due authority, takin 
into consideration all the surrounding circumstances o 
the case. 


Mitter, J-—Tuis was a suit brought by 
the plaintiff to recover possession of n pros 
perty on the basis of a mortgage-deed alleged 
to have been executed by the defendant, a 
purdanusheen lady, through her mookhtar, 
Mosaheb Lall. The suit was decreed on a 
fuimer occasion by the Courts below. On 
special appeal, it was found that the judg- 
ment of the Lower Appellate Court was 
erroneous, inasmuch as it had proceeded upon 
the assumption that the authority of Mosaheb 
Lall, was an admitted fact in the case. The 
case was, therefore, remanded to the Lower 
Appellate Court to inquire whether the docu- 
ment in question has been executed by 
Mosaheb Lall with due authority from the 
defendant in this case. On remand, the 





plaintiff called upon the defendant, as well na . 


upon the mookhtar Mosaheb Lall, to produce 
the mookhtarnnmah under which the latter 
acted, and it appears further that Wosaheb 
Lall was examined. He deposed that this 
mookhtarnamah had been returned to the 
defendant, and was not in his possession. 
The defendant filed an application, stating 
that the mookhtarnamah was not returned 
by Mosaheb Lall to her, and that it was 
still with Mosaheb Lall. I may mention 
here that her case was that there was a 
mookhtarnamah in favor of Mosaheb Lall, 
but that it was executed only with the view 


of authorizing him to look®after the Court - 


business,’ and did not empower him to exe- 
cute documents of the nature of the one on 
which this suit has.been brought. A further 
attempt was made, both by the Court and by 
the plaintiff, to obtain a copy of the mookltar- 
namah from the Registry office, but it was 
found that it wás not cistomary to keep 
such copies in the Registration office. On 
these materials, the District Judge makes 
the following observations :—“ Under these 
“ circumstuuces, I am obliged to come to the 
conclusion that plaintiff has failed to prove 
“the mookhtarnamah which he states consti- 
“tuted the authority to eMosalieb Lall eto 
“execute the deed of conditional-sule, and 
“accordingly this appeal is decieed with 
© costs.” 

“We think this jndgment is erroneous and 
unsatisfactory. The District Judge has not 
considered on remang the most important 
question, ‘namely, whether or not “this 
mookhtarnamah, as alleged by Mosaheb Lall, 
was returned to the defendant. If, upou 
consideration of the evidence on the reeord 
the Judge had come to the conclusion that it 
was in the possession of the defendant, the 
circumstance that the defendant having been 
called upon to produce it, did not so produce 
it, would have justified him in presuming 
that the secondary evidence given in this 
case with reference to this mookhta:rnamah 
was true; but be that as it may, we 
think that the Lower Appellate Court was 
bound to try this question; and, if he 
comes to the conclusion that the mookhtar- 
namnah was in the possession of the defendant, 
he should act accordingly ; if, on the other 
hand, he should come to the conclusion that 
it was in the possession of Mosaheb Lall, 
still we think that, under Sections 65 and 
66 of the Evidence Act, notwithstanding the 
absence, of the original, he should consider 
upon the secondary evidence which may be 
before him, whether as alleged by the plagntiff 
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. the document was executed by Mosaheb Lall 
under due authority ; and in trying tbis 
question of fact he should take into consider- 
ation all the surrounding circumstances of 
the case, for example, the fact whether the 
defendant’s husband was an attesting witness 
to this document or not, and whether not- 
withstanding this fact there were grounds to 
suppose that the husband was in Jeague with 
the purchaser to defraud the lady. We think 
that these surrounding circumstances must 
be considered in trying the question whether 
the evidence is sufficient to establish that 
Mosaheb Lall had authority to execute this 
- conditional deed $f sale. 

The case is remanded to the District Judge 
to re-try the appeal with reference to the 
observations made above. Costs to follow 
the result, 

Glover, J.—I concur. 








The 14th May 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Centract between Lqndlord and Tenant— Assign- 
ment of Rent—Purchaser’s Liability. 


Case No. 205 of 1874. 


Special Appeal from a decision passed by 
the Judge of Gya, dated the 15th Sep- 
tember 1873, reversing a decision of the 
Subordinate °Judge of that district, 
Hated the 20th August 1878. 


Chooramun Singh and another (Plaintiffs) 
Appellants, 


versus ` 


Mussamut Patoo Kooer and another (Defend- 
ee ants) Respondents. 


Baboos Mohesh Chunder Chowdhry and 
Hureehur Nath nnd Moonshee Mahomed 
Yusoof for Appellants. : 


Mr. R. T. Allan and Baboo Bhowanee 
Churn Dutt for Respondents. 


A purchaser of land is bound by a contract between 
his vendor and a tenant, which is sesured by the rent of 
the land remaining in the hands of such tenant; the 
contract being in the nature of an assignment of rent of 
the property sold, 


Glover, J.— Tus was n suit for rent, 
broughteby the purchaser of the land from 
r 


the original owner. The defendant claimed 
a deduction, on account of ‘interest on a bond 
due to him from the plaintff’s vendor, and 
which interest he had been authorized to 
deduct from the rent. 

The facts are undisputed, and there is no 
question as to the genuineness or bona fides 
of the bond given to the defendant by the 
plaintiff’s vendor. eae, at 

The question we have to decide is whether 
its stipulations bind the plaintiff; whether by 
it any valid charge was created in the pro- 
perty as against the present owner. 

A good deal was made of the fact that 
the plaintiff's deed of sale was registered 
under Act XX of 1866, whereas the defend- 
ant’s bond was not registered, and it was 
contended that the one deed ought to have 
precedence over the other by reason of this 
registration. But the plaintiff's deed of sale 
ig of an interest in land valued at more than 
Rs. 100, and therefore Section 50 of the 
Registration Act does not apply. The 
defendant’s assignment was not of a nature 
that made registry indispensable. Andeven 


had its value been under Rs. 100, I doubt» 


very much whether Clauses 1-2, Section 18 
of the Act would have applied it. 

For the rest, we have had the defendant's 
nssignment boud read, and there can be no 
doubt of the intentions of the contracting 
parties, so long as the plaintiffs vendors 
debt to the defendant remuined unpaid. The 
defendant was to repay himself the interest 
thereon, by deducting it from the amount of 
rent due by him to the landlord. It was a 
contract, the performance of which was 
secured by the rent of the land remaining in 
the hands of one of the parties to it, and it 
seems to me that the defendant would not 
lose his security merely because the property 
burthened with it changed hands. The 
plaintiff does not allege that he made any 
enquiries, or that he was in any way deceived 
by his vendor; and his only remedy now 
seems to lie in paying off the creditor and so 
releasing his property fiom the burthen of 
interest. This is not a suit against the 
vendor, it must be remembered, but one 
against a tenant for rent, and the defence is 
in effect that that rent or part of it has 
alrendy been paid to the former owner of the 
Jand. If that owner had, for instance, taken 
five years’ rent in advance from the defendant 
before the sale to the plaintiff, would not this 
have been a good defence (no question as to 
the bona fides of the transaction arising) to 
a claim for rent for any of those yenra on 
the part ofa purchaser? When the plaintifi’s 
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vendor made the present arrangement with 


the defendant, he avas admittedly in a pogi- 
tion to do so, and the defendant ought not to 
Jose his money because there was either 
deceit on the part of the plaintiffs vendor, 
or mistake on the part of the plaintiff him- 
self... He may have his remedy against his 
vendor, but as it seems to me, he must so 
long as h® retains the property, admit the 
assignment alréady imposed upon it. 

The special appeal is dismissed with costs, 

Mitter, J.—I concur in dismissing this 
special appeal with costs. 
between the plaintiff’s veudor and the defend- 


aut was in the nature of an assignment of 


rent of the property sold. I do not see upon 
what ground it can be contested that such 
contract as this is not binding upon the 
purchaser. I also agree with my learned 
colleague for the rersons given by him in 
thinking that the plaintiff's document ought 
not to have precedence over that of the 
defendant. 


e The 15th May 1875. 


Present: 


The Hon’ble J. B. Phear and Œ. G. Morris, 
Judges. 


Damages— Costs. 
Case No. 971 of 1874. 
Special Appeal from a decision passed by 


the Judge of Shahabad, dated the 23rd 
December 1873, modifying a decision of 


the Subordinate Judge of that district, 
dated the 17th November 1871. 


Mussamut Bibee Moseehun (Plaintiff) 
Appellant, 


versus 


Mussamut Bibee Manoorun (Defendant) . 


Respondent. 
Eonshee Mahomed Yusoof for Appellant. 


Messrs. C. Gregory and M. L. Sandel for 
Respondent, 


Where a suit for damages was partially decreed on a 
finding ee nominal damages, and costs oi the amount 
und were awarded to the defendant with interest, 
HELD that there was no good reason for such a course, 
and no ground of justice for saddling the plaintiff with 
defendant’s costs, 


Phear, J.—THe course of this case has 
been most unhappy, and very little creditable 
® 
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to oar Courts. The suit was instituted on 
the 4th 
sefies. of blunders on the part of the local 
Courts, a parallel to which we hope is not 
often to be met with, the final decision has 
not yet been passed. The question between 
the parties was a remarkably simple question, 
ond was put in this form on the occasion of 
the last order of remand,—* what was the dam- 
age caused to the plaintiff in the year 1274, 
by the wrongful act of the defendant ?” 

The Lower Appellate Court has now found 
that the amount of damage was properly 
estimated at the amount of Re. | fer 
beagah,-—that is, Rs. 96-12¢n the whole. ° 

It is impossible not to perceive that this 
finding is essentially a finding of nominal 
damages. The damage was done in the yenr 
1274, and it is now estimated in the 
year .1281 at Rs. 96-12 inclusive, we 
suppose, of interest on the money originally 
lost. But although this is so, we find our- 
selves unable on special appeal to sny thant 
this conclusion of the Lower Appellate Court 
is wrong in law, or that there has been any 
such error or perversity in the investigation 
of the case by the Lower Appellate Court as 
would justify us in disturbing this verdict. 
The decree, however, after, providing that he 
plaintiff shall recover costs proportionate to 
the damage awarded with interest at 6 per 
cent. per annum, goes on tosay that the 
defendant will receive her costs on her 
amount undecreed with interest at 6 per cent. 
per annuum. The ceg of this plainly is that 
the difference between the tol amount claimed 
by the plaintiff in the plaist and the amo@nt 
of damage finally awarded to‘him is considered 
and treated as so much money recovered by 
the defendant. But it seems to us that there 
is no good reason why this course should be 
taken. The plaintiff, after a very long 
harassing course of litigation, has ate last 
succeeded in recovering something. He is 
aertuinly entitled to his costs, and ther8 is*no 
ground of justice, sọ far as we can see, upon 
which he ought to be made, not only to 
pay the costs of the defendant, but to pay 

1088 costs upon a very substantial estimate. 
We therefore think that the decree of the 
Lower Appellate Court must be varied in this 
particular. The order for recovery of costs 
in fuvor of the plaintiff must extend to all 
the Courts, and the order in favor of the 
defendant must be omitted. The appellant 
will have his costs of this Court. We assess 
pleader’g fees at Rs. 50, 
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The 15th May 1875. , 
Present : ° 
The Hov’ble J. B. Phear and G. G. Morùis, 
Judges. 


Accounts—Procedure. 
Case No. 2249 of 1874. 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 6th 
August 1874, modifying a decision of the 
Subordinate Judge of that district? dated 

~ the 12th August 1870. 


” Syud Shah Alaiahmad alias Boolaki * 
(Defendant) Appellant, 


versus 


Mussamut Bibee Nusibun (Plaintiff) 
Respondent. 


Moulvee Murhumut Hossein for Appellant, 


Messrs. C. Gregory, M. L. Sandel, and 
Younan for Respondent. 


i rae ikh the procedure to be observed in a 


Judicial 
enquiry into accounts. À 


ghear? J.—We do not altogether under- 
stand the order Which the Judge has made, 
although the judgment by which he supports 
it seems to be substantially correct. It was 
held by this Court that the defendant was 
bound to account, and that the Lower Court 
ought to take accounts as against him. A 
proper and convwenien? mode of doing so is 
todix a day before which the defendant should 
file a written statement of his accounts, ex- 
hibiting therein all the items of receipt for 
which he is accountable on one side and all 
items of disbursement on the other; and to 
fix another later day, before which the plain- 
tiff ghould file any objections which he may 
have to make to these accounts when filed ; 
and dually the Judge ought to appoint a 
third day upon which an enquiry into the 
truth and correctness of the statements of 
account filed by the defendant should he 
made, and on that enquiry he will take all 
such evidence in the way of books and 
vouchers, and so on as the defendant is enti- 
tled to produce, as well as the testimony of 
necessary witnesses, and also all evidence 
on the part of the plaintiff tending to invali- 
date the accounts or to surcharge them ; and 
eventually upon the termination of the en- 
quiry the Judge should satisfy bimgelf as to 
the amount which is due upon the account 
as established by the evidence of both parties 
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and frame his decree accordingly. He ought 
n@ to give a decree for aMernative damages 
founded upon any antecedently estimated 
amount, which must, apart from the evidence, 
be simply a matter of conjecture or of claim. 
He should give no decree other than an order 
on the defendant to file his accounts before 
the accounts have been taken, and then con- 
fine his decree to such amount as hê may find 
to be due upon the proper’ taking of the 
accounts against the defendants. If the 
defendants prove contumacious -with regard 
to filing their statement of accounts, the 
Judge may proceed with the taking of 
accounts against them on the footing of 
evidence furnished by the plaintiff, and in 
so doing he may make all reasonable pre- 
sumptions against the defendants. 

The decree of the Lower Appellate Court 
is reversed, and the case remanded in order 
that the accounts may be taken. 

Costs will be costs in the cause. 


The 17th May 1875, 
Present: ° 


. The Hon'ble E. Q. Birch and W. F. 
McDonell, Judges. ° 


Act VIII of 1859 s, 2486—Suit by Claimant— 
Stay of Exeoution-sale. 6 


` In the matter of `` 
Doorga Churn Chatterjee and another, 
Petitioners, 


VETSUS 
Ashootosh Dutt, Opposite Party. 
Baboo Rash Beharee Ghose for Petitioners. 


Baboo Gopal Lall Mitter for Opposite 
Party. 

A claim under Act VIII of 1859 s. 246 having been 
@isallowed, the claimant instituted a suit to have his 
right declared to the property which had been attached, 
and then petitioned, the Court of execution that the 
pale might be stayed. The petition was not complied 
with, as only the rights and interests of the debtor were 
to be sold: 

HrLD that the sale ought to haye been stayed until 
the decision of the regular suit. 


Birch, J.— In this oase, the petitioner 
before us preferred a claim to certain pro- 
perty which had been attached in exécution 
of decree under Section 246, and the qlaim 
was disallowed on the 24th September 1874. 
On the 4th December 1874, shortly after 
the re-opening of the Courts after the vaca- 
tion, the petitioner instituted a suit to have 
his right declaied to the property which had 
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been attached, and on the 3rd February: last, 
he presented a petition to the Judge of “he 
District whose Court was the Court of exe- 
cution, praying that the sale of the property 
attached might be stayed until the decision 
of the. regular suit by the Subordinate 
Judge. Upon this, the Judge passed the 
following order :—“ No order is necessary’ 
from this Court. Only the rights and in- 
terests of the debtor will be sold.” We 
think that, under the circumstances of this 
cnse, the Judge ought to have stayed the 
sale until the decision of the regular suit by 
the Subordinate Judge. In a somewhat 
similar case, to be found in 20 Weekly 
Reporter, p. 11, it was pointed out that 
such an application was resonable, and we 
think that the order to be passed in this ense 
must follow the order then passed. We 
direct that the sale be stayed pending the 
decision of the suit which has been com- 
menced, but of course it will be competent 
to the decree-holder, if there be any undue 
delay in prosecuting the suit, to make further 
appl&ation to the Court of execution to 
The attachment will 
continue. The rule is made absolute with 
costs, three gold mohors, 





e The 17th May 1875. 


Present : 


The Hon’ble A. G. Macpherson, Officiating 
Chief Justice, and the Hon'ble H. B. 
Lawford, Judge. 


False Verification— Procedure. 
Case No. 1459 of 1874. 


Spectal Appeal from a decision passed by 
the Subordinate Judge of Rungpore, 
dated the 15th May 1874, affirming a 
decision of the Moonsiff of that districy, 
dated the 26th April 1873. 


Shama Soonduree Debia (Plaintiff) 
Appellant, 


versus 


Rohimooddeen Sirdar (Defendant) 
Respondent, 


Baboo Issur Chunder Chuckerbutty 
e for Appellant. 


Baboo Bhyrub Chunder Banerjee 
for Respondent. 


A casc having come on for hearing, the verification of 
the plaint was found to be false, Upon this plaintiff 
apphod to withdraw the suit with permission to bring a 
e 


fresh guit.e The Moonsiff rejected'the application, and. 


dismissed the suit with costs: 

“Hevop that as the defendant had filed a written state- 
ment and had not objected to the verificrtion, it was the 
duty of the Moonsiff to dispose of the case on its merits 

Macpherson, O.J.—IT appears to us in 
this case that the decisions of the Lower 
Courts must be reversed, and that the suit 
ought to be sent back to be tried on the 
merits. 

The plaint was verified by one Nidhun 
Sircar, who, in verifying it, declared himself 
to be ethe tehsildar of the plaintiff, and to 
know that the particulars given in the plaint 
were true. Š e 

When the case came on for hearing, tho 
Moonsiff found from the statements made by 
Nidhun himself that he was not the tehsildar 
of the plaintiff, and was not acqnainted with 
the truth of the partidulars given in the 
plaint. The Moonsiff found that the verifi- 
cation by Nidhun was false; and he then 
apparently was about to dismiss the suit on 
account of this false verificntion, when the 
plaintiff presented an application for leave 
to withdraw the suit with permission to bring 
& fresh suit. The Moonsiff rejected this 
application and dismissed the suit with costs, 
ou the ground that the verificatten of the 
plaint was false. i R 

We think that the Moonsiff was wrong in 
thus dealing with the case, seeing that three 
weeks before the case came on for hearing 
the defendant had filed his written statement, 
in whioh he ndmitted a considerable portion 
of the plaintiff ’s claim, ang took no objegtion 
to. the verification of the plaint. He having 
flted this written statement, and the casa 
having actually come on for trial, it seems to 
us that it was the duty of the Moonsiff to 
have disposed of the case upon the merils, 
dealing in such a manner as he might have 
thought fit with the man Nidhun Sircar, 
who, no doubt, had laid himself open to 
criminal proceedings if he made a false vari- 
fication for the plaintiff. But the fact that 
Nidhuu Sircar was liable to be prosecuted 
for what he did, ought not to have affected 
the trial of’ the suit, when the defendant had 
filed a written statement, guch as we have 
indicated. 

We think that the decrees of the Lower 


Courts must be reversed, and that the ense 


must go back to the Moonsiff to be tried ou 
the merits. We make no order as to the 
costs, in this Court, as the matter hns arisen 
out of the plaintiff not having her plaint 
properly verified. The costs in the Lower 
Courts will follow the result of the trial on 
remand, = 
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The 17th May 1875. >° 


Present: 
The Hon’ble W. F. McDonell, Judge. 
Special A ppeal—Remand, 


Case No. 1762 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Jessore, dated 
the 19th May 1874, reversing a dectsion 
of the 2nd Sudder Moonsiff of that 
district, dated the 20th August 1878. 


Boromalee Bazadgr (one of the Defendants) 
Appellant, 


versus 


Kylash Chunder Mojoomdar (Plaintiff) and 
Roop Dai and otbers (Defendants) Jte- 
spondents. 


Baboo Oomesh Chunder Banerjee for 
Appellant. 


Baboo Bungshee Dhur Sen for Respondents. 


A question having been raised by the defendant 
(appellant) in apecial appeal, the plaintiff (respondent) 
objected that it ought not to be entertained, as it had not 
been raised ffi the Lower Courts: 

LD that as there were sufficient reasons for the 
question not having been raised earlier, the case should 
be remanded with a view to its being determined. 


In this case it has been found as a fact by 
the Lower Appellate Court that the possession 
of the Dai defendants was not an adverse 
one, but under a tenastry right, that right 
bejpg described in Bengalee as ; 
It is urged in, special appeal that this 
wika is simply a right of ocupancy, 
and is therefore not transferable as has been 
held by the Full Bench (see 22 Weekly 
Reporter, p. 22). The vakeel for the plaint- 
iff (reapondent) argues that the question as to 
whether this aqta was transferable accord- 
ing tg the custom of the district was never 
raised before the Lower Court, and that, if hé 
had an opportunity, he could have shown that 
the right was a transferable one. He also 
refers to a decision of the late Chief Justice 
in 22 Weekly Reporter, p. 852, in 
which it was held that a case should not be 
decided in special appeal upon a question 
which was not raised or tried or considered 
by the Lower Courts. Now, there is no 
doubt, that when this case was tried by the 
Lower Courts, the decision of the Full 
Bench on this question had not been given, 
and consequently the Lower Courts Gould not 
be guided by that decision ; and it is also true 
thyt*in Bppeal this point was not urged ; but 


then it must be remembered that the plaintiff 
fail@d in the first Court and that the appeal 
was on his part, and until the Lower Appeliate 
Court reversed the decision of the first 
Court, the defendant had no reason to raise 
this point. The issues which were framed 
by the first Court were certainly wide 
enough to raise this question. They yere :— 
“ Whether defendants 1, 2, 8, and 5 have any 
“jummai right to the lands in dispute? and if 
“they have, can the plaintiff sell the lands 
“in execution as their lands?” The first 
Court held that the plaintiff had no jummni 
right, and consequently dismissed the suit. 
In appeal it was held that the land was the 
jummal property of the Dai defendants, and 
that it was therefore liable to be soldin 
execution. In special appeal against that 
decision it ig urged that even if the posses- 
sion of the Dai defendants be not adverse 
but tenantry, that right being a right of 
occupancy is not transferable. Considering 
that this question can be fairly decided in 
the present suit, itis ordered that the case 
be remanded to the first Court to detemine 
whether the jummai right of the judgment- 
debtors is such as according to the custom of 
the district is transferable. Hither party 
will be at liberty to produce ovidence on 
this point. The costs of this appeal will 
follow the result. s 


The 17th May ‘1875. 





Present : 


The Hon’ble W. Markby and H. B. 
Lawford, Judges. 


Suil for Damages against a Witness—Act XIX 
of 1853 s. 26—Plaintiff’s Evidence, 


Case No. 1941 of 1874. 


Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
6th Angust 1874, reversing a decision 
of the Subordinate Judge of that district, 
dated the 8th May 1874. 


Roy Dhunput Singh Bahadoor (Defendgnt) 
Appellant, 


versus 


Prem Bibeo (Plaintiff) Respondent, 


1875. ] Civd 





Baboos Sreenajh Doss and Gooroo Doss 
Banerjee for Appellant. 


Baboo Kalee Kishen Sen for Respondent. 


To maintain an action under Act XIX of 1858 s. 26, 
it is necessary that the summons to attend should have 
been personally delivered. 

Under the Code of Civil Procedure, a defendant who, 
bond fide and for a substantial reason, requires the 
evidence of the plaintiff to be taken, ought not in 
ordinary circumstances to have a decree against him 
until that evidence has been given. 


Markby, J.—In this ense the respondent 
sues to recover damages against the nppel- 
lant for not attending as a witness at the 
hearing of a suit in which the respondent 
was plaintiff, and the appellant was defend- 
ant. ‘The respondent caused a summons for 
attendance as n witness to be served upon 
the Sppellant through his pleader, but the 
appellant did not attend, and the respondent 
alleges that, in consequence thereof, a decree 
was given against her. 

The Subordinate Judge held, that under 
Section 26 of Act XIX of 1853, in order to 
mainin the suit, persoual delivery of the 
summons was necessary ; and that as it was 
admitted that the summons had been served 
upon the pleader of the appellant only, the 
suit must be dismissed. The District Judge 
has reversed this judgment; holding, first, 
that the delivery to the pleader was sufficient 
to maintain the action under Section 26 of 
Act XIX of 1853; and secondly that the 
suit will lie independently of that provision 
of the Legislature ; and apparently, therefore, 
he considers that the conditions which that 
Section imposes need not be strictly fulfilled. 

As to the second point we have come f 
the conclusion that, in order to maintain this 
suit, it is necessary that the requirements of 
Section 26 of Act XIX of 1853 should be 
fulfilled ; in other words, that the summons 
to attend should be personally delivered. 
Possibly, the District Judge may be correct 
in saying that this is a suit which might 
have been maintained upon general principles 
if the Act of 1853 had never been passed. 
But in point of fact we bave no doubt that 
this kind of suit was introduced into the 
mofussil Courts of this country by that Act; 
and we think that the Legislature intended 
to define and declare what the conditions 
were which-would render the suit maintain- 
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able. If it were not so, the provisions of 
Section 26 would be wholly nugatory. We 
think we ought to construe that Section upon 
the principle that expressio unius est exclusio 
alterius. l 

The District Judge refers to Section 18 
of Act VIII of 1859 which provides that 
notices and process served upon the pleader 
shall be presumed to be duly made known to 
the party for whom he acts, and, because 
personal delivery is only the means to an 
end,enamely, knowledge by the party of 
What is required of him, the District Jule 
infers that, when the eng is presumed,etlic 
means must be presumed also. ‘This dus 
not appear to us to be the case. Whon the 
law requires that a special formality shall be 
gone through in order to maintain n suit, the 
Court cannot dispense with that formaliy 
because the object of it has been attained iu 
another way. 

The District Judge has, however, also 
held that personal delivery in Section 26 
only menns “proper service acc rding to 
law.” We cannot agree in that construction. 
It may be that, at the time when Act XIX 
of 1853 was passed, the only proper service 
was by personal delivery of the Samm@ps : 
but we agree with the Subordinate Judge in 
thinking that provision for service, other 
than by personal delivery having been sinco 
made, cannot affect the provisions of the 
earlier Act. In fact, when, as we must do, 
we read Section 26, the only Section of the 
former Act which Mas net been repealed,. 
with the substituted provisions of Act Vall 
of 1859, the requirement ofepersonal delivery 
becomes all the more significant. 

For these reasons we are compelled to say 
that this suit cannot be maintained. It may, 
however, be as well to observe that tlio 
injury which the plaintiff alleges thag she 
has suffered ought not to have occurred, and 
we cannot but hope that it has not ocearped. 

nder the provisions of the Code of Civil 
Procedure, a defendant who, bong fide and for 
substantial reason, requires that the evidence 
of the plaintiff should be taken, ought never in 
ordinary cases to have n decrees made against 
him until that evidence has been given. 
The judgment of the District Judge is 
reversed, and the suit dismissed with costs 
in all the Courts. 
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The 17th May 1875. ° 


Present: 
The Hon'ble W. Markby and 
Junges. 
Landing of Cargo— Liability of Carriers. 
Case No. 107 of 1874. 
Regular Appeal from a decision passed by 


the Recorder of Rangoon, dated the 27th 
February 1874. ° 


H. B. Lawford, 


Buljock Brothers and Company, Agents of 
the British Indi&n Steam Navigation Com- 
pany, Limited (Defendants) Appellants, 


versus 


Tony Aung (Plaintiff) Respondent. 
Mr. Macrae for Appellants. 
Mr. Phillips for Respondent, 


A Steam Navigation Company was employed by 
plaintiff to carry cargo from Caicutta to Rangoon and to 
deliver it into the receivin 
consignee’s expense, their liability ceasing as soon as the 
goods were free from the ship’s tackle. When the ship 
a igs at port, the consignee not having had his own 
boats alongside, the goods were put into other boats, 
one of which, through the negligence of the boatmen 
was swamped and the contents damaged. Plaintiff su 
fo. damages : 

Hegu» that ns defendanta were not shown to have 
neglected the duty of-taking 1easonable and proper care 
in the selection of boats, they were not liable for the 
logs incurred, 


e e : 

glarkby, J.—In this case the appellants 
were employed hy the respondent to carry 
for him 257 bags of betel-nuts from Calcutta 
to Rangoon. The bill of lading under which 
the goods were shipped provided that the 
goods should be delivered “at the port at 
Rangoon,” and the Company were “to have 
“thé option through its agents or command- 
“ers of delivering goods into receiving ship 
“at port of destination, or landing them 
“direct at consignee’s expense, as per scale 
“of charges to be seen nt the agent’s offices, 
“or such goods may be carried on by the 
“stenmer at merchant’s risk and expense 
“should no cargo boats be alongside to 
“receive the same when steamer casts 
“anchor; and the Company is to havea 
“lien on the goods for such expense ; and 
“all liability of the Company in respect of 
“ such goods is to cease as soon as they are 
“free from the phip’s tackle; after which 
“the Company is not to be responsthle for 
“any loss or damage to such goods however 


“cammed” 
4 


ship, or to land it at the’ 


When the ship arrived in port at Rangoon, 
the®goods were put into boats hired by the 
defendants in order that they might be landed 
on the wharf. By the negligence of the 
boatmen, one of the boats was swamped and 
the contents damaged. The respondent 
bronght this suit to recover the loss thus 
occasioned, and the learned Recoyler has 
given him a decree for Rs. 8,465 and costs. 

The learned Recorder is of opinion that 
the boatmen, who Jauded the goods, were to 
be considered as the servants of the appellants; 
that the appellants as common cartiers were 
unable to exempt themselves by a clause in 
the bill of lading from liability for the neg- 
ligence of their own servants ; and that the 
clause by which they had attempted to do so 
is un unreasonable one because it referred to 
ull loss howsoever caused.” 

This construction of the bill of lading 
appears to us not to give sufficient effect to 
those words of the clause which provide how 
the appellants are to be at liberty to denl 
with the goods “should no cargo boats be 
alongside to receive the same whew the 
stenmer casts anchor.” The Counsel on 
both sides have agreed that this means boats 
belonging to the consignee, and that these 
words govern the whole of the preceding 
clause and not the last alternative only. 
There is also a clause that “all liabiliy of 
the Company in respect of such goods is to 
cense as soon as they are free from the ship’s 
tackle.” Were it not for those provisions, 
the case would be different. The appellants 
having uudertaken to deliver the goods to 
the consignee at Rangoon, the case of 
Boowme v. Galliffe, 8 M. & G., p. 648, is an 
authority to show that, unless protected by 
special stipulation, the appellants would be 
compelled to allow the respondent a reason- 
able time to send for and receive the goods, 
or else to give him notice tbat the goods 
®ero rendy for delivery. But by this bill of 
lading the parties have agreed that the duty 
of the appellants as carriers of the goods is 
to terminate as soon as they were delivered 
over the ship’s side, and that the respondent, 
if he wishes to receive the goods himself, is 
to have his boats alongside when the ship 
casts anchor, Now having regard to the 
circumstances under which this Company 
carry on business and which are well known, 
this does not seem to us to be an unreagonfble 
provision, The approach of the vessel could 
be known at Rangoon some time before she 
casts anchor, and the consignee on the ship’s 
arrival might receive the goods himself if 
he liked in his own boats ; but-as he mighé 
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not do so, it was necessary for the appellants, 
whose ships make the round of several ports 
taking in and lauding goods at each, to take 
care that their vessels may not be delayed, 
aud it is not an unreasonable provision that 
the appellants should be at liberty to land 
the goods, not as part of their duty under 
the bill of lading which had terminated, but 
as agents for the owner of the goods. 

No rule of ‘law or decision has been shown 
to us which would prevent the appellants 
from making such an arrangement, even 
supposing them to be common carriers sub- 
ject to the stringent rules which the English 
Jaw has applied to persons in that position, 
It is unnecessary for us, therefore, to consider 
further whether the learned Recorder was 
right in go treating them, ; 

Of course it would be the duty of the 
appellants to take proper and 1easonable care 
in the selection of boats to land the goods, 
aud it was suggested before us that in this 
ease they had not shown that such care had 
been taken; whereas from the accident 
whigh occurred, it might be presumed that 
they had not done so, But no sach sugges- 
tion as this was made at the trial, and we do 
not think that we should be justified in draw- 
lng this conclusion fiom the evidence as it 
stands, or in directing any further enquiry 
upone this point. The decision of the 
Recorder must be reversed, aud the suit dis- 
missed with costs in both Courts. 


+ 


~ [Prrvy Counon J UDGMENT. | . 
The 13th May 1876. 


Present: 


Sir James W. Colvile, Sir Burnes Peacock, 
Sir Moutugue Smith, aud Sir Robert P. 
Collier. 


Registration—Act XX of 1866—Jurisdiction Bf 
gh Court, North-West Provinces, under 
8. 88—Limilation—Ss, 19, 21, 36. 


On Appeal from the High Court of Judi- 
cature for the North-West Provinces of 
Bengal. 


Sah Mukhun Lall Panday 
versus 


Sah Koondun Lall and another. 


The High Court, North-West Provinoes, having no 
ordinary original civil jurisdiction, is not competent 

ot XX of 1866 s. 88, to direct the 1egistration of 

a deed, the registration of which has been refused by the 

Registrar and the Registrar-General, 


© 


- 


© 


Where a deed of sale is presented for registration 
within the period required by 8, 22, and 1s accepted by 
the registering officer who, without the vendors appear- 
ing, registers it by a mistake, and the registration 13 
declared by a competent Court to be invalid, the regis- 
tering officer may, although the period of four months 
has expired, proceed to compel the appearance of the 
vendors, and, on their admission, register the deed. 

Such registration may be effected by the registering 
officer voluntanly, and without an order from the Dis- 
trict Court under s. 84, notwithstanding that an appli- 
cation by the parties concerned to have it registered, 
has been refused by the Registrar, and that the Regis- 
trar-General has deemed the frst (invalid) registration 
to be due registration 

Semble.—livery registration of a deed 13 not null and 
void UF reason of a non-compliance with the provisions 
of s3. 19,21 or 86 or other similar provisions: such 
errors or defects should be classed under the general 
words ‘‘ defect ın procedure” in s288 of the Act. 


THe respondents in this appeal were 
plaintiffs in the suit. They sued to set aside 
the auction-sale of one-half of Mouzah 
Naila, which the defendant, the now appel- 
lant, on the 20th March 1871, caused to be 
sold in execution of a decree which he had 
obtained on the 24th of August 1868, 
against Gungha Singh and others, and 
which half of the mouza he himself pur- 
chased at that sale for Rs, 11,025. 

The claim was founded upon a deed of sale 
executed by the said Guugha Sjngh and 
others, by which they conveyed the propurty 
in dispute to the plaintiffs, It was at one 
time contended that the property was under 
attachment at the time of the execution of 
the deed of sale; that the deed was not 
proved to have been executed on the 10th of 
July 1868 the day of its date, and that it 


was collusive. But those’ objections Rave~ 


been abaudoned, and it must now be taken 
that the deed was executed bond fide and for 
a valuxble consideration on the said 10th of 
July 1868 before the property was under 
attachment, 

The principal question to be determined 
is whether the plaintiffs are entitled toeavail 
themselves of the deed. It was contended 
on the part of the present defendant tliat the 
deed was not admissible in evidence, and 
that it could not be acted upon or held to 
have conveyed to the plaintiffs the property 
comprised therein, nnd the ground upon 
which he relied was that the deed had not 
been registered in accordance with the pro- 
visions of Act XX of 1866. It is not dig- 
puted that the deed was presented for regis- 
tration to the proper officer in due time, viz., 
on the 22nd October 1868, within the period 
of fur months from the date of its execu- 
tion ; kut the vendors did not appear before 
him. They were consequently summoned 
under the provisions of Section 37" bet did 
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general words “ defect in procedure” in Sec- 
tion 88 of the Act, so that innocent and 
ignorant persons should not be deprived Of 
their property through any error or inadvert- 
ence of a public officer, on whom they 
would naturally place reliance. If the 
registering dfficer refuses to register, the 
mistake may be rectifled upon appeal under 
Section 88, or upon petition under Section 
84, as the case may be; but if he registers 
where he ought not to register, innocent 
persons may be misled and may not discover, 
until it is too late to rectify it, the erior by 
wich, if the registration is in consequence 
. of tt to be trentedeas a nullity, they may be 
deprived of their just rights. It is unneces- 
sary, however, to express nny opinion upon 
this point, as it has been decided between 
these parties that, notwithstanding the first 
registration, the deed must be considered ns 
unregistered. Neither of the parties ap- 
pealed from the decision, aud, therefore, 
whether right or wrong, in point of law, 
they are both bound by it in this suit, and it 
must be assumed as against them in this 
appeal that the first registration was a nullity. 

The plaintiffs do not rely upon the regis- 
tration of the 10th November 1868, but on 
the: registration of the 16th and 25th of 
May and the 20th of June 1871. 

The defendant contends that those Acts’ of 
registration were inoperative. 

“1, Because in ordering the subsequent 
“registration, the High Court acted without 
* jurisdiction, and their order and all proceed- 
~t ingg had thereunder are nullities, and the 
“‘réspondents’ alleged deed is inadmissible in 
“ evidence. ° 


“2. Because, irrespective of the question 
“of jurisdiction, the High Court, in so 
“ordering registration after the lapse of more 
“ than eight months from the alleged date of 
“the “deed, impugned the express provisions 
“ of, the Registration Act ; and their order is 
“not binding upon this appellant, who was 
“not a party before the High Court at that 
“ time, 


“3. Because, assuming that the High 
“ Court had jurisdiction and that their order 
‘was in accordance with the provisions of 
“the Registration Act, the respondent did 
“not present his alleged deed within thirty 
“ days after the making of the snid order.” 


As to the first of those reasons, their 
Lordships are of opinion that the High Cott, 
in ordering the registration of the deeds acted | 
without jurisdiction under Section 84. That | 
Section authorizes a petition to the “ District | 


(e 


Court,” which is defined to mean the “ Prin- 
cipal ‘Court of original ‘jurisdiction in a 
district, and includes the High Court in its 
ordinary original civil jurisdiction.” The 
High Court of the North-West Provinces, 
however, has no ordinary original civil 
jurisdiction, either in Cawnpore, or in any * 
other district. 

It was not, however, necessary to‘hnve an 
order from the District or other Court to 
authorize the re-registration. The deed had 
been presented for registration within the 
period required by Section 22, it had been 
accepted for registration, and it had been 
registered in fact. The vendors having 
neglected to appear before -thè registering 
officer on the 10th of November. 1868, that 
officer might have proceeded, under Section 
40, to compel their attendauce ; but instead 
of doing that, he, by mistake, registered the 
deed, after satisfying himself that it had been 
executed. When it was declared by ao 
competent Court that the registration was 
invahd, the registering officer might still 
have proceeded to compel the appearanse of 
the vendors, and, upon their appearance and 
admission of the execution of the deed, to 
register it, Though the statute makes it 
imperative to present an instrament for 
registration within four months from the 
date of its execution, no time is fixed gyith- 
in which a deed presented and accepted for 
registration must be registered ; and, indeed, 
from the nature of the requirements of the 
Act, the period within which the registra- 
tion must be completed could not have been 
fixed. 

It does not appear to their Lordships that 
the orders of the Registrar-General and of 
the Registrar of the 11th October and 20th 
September 1870 respectively, imposed upon 
the plaintiffs the necessity of petitioning the 
District Court under Section 84, to order 
the registration of the deed, or precluded 
the registering officer from voluntarily regis- 
tering it, after the appearance of the vendors 
and their admission of its execution. Those 
orders, made whilst there was a de facto 
registration in existence, do not appear to 
amount toa refusal to register or to order 
registration within the meaning of the 82nd 
Section. The latter of those orders assumes 
that there was a registration. Indeed, it 
was not even stated as one of the reasons 
for this appeal that the registrations made on 
the 16th and 20th May and Sth June 187], 
were invalid because they were made after 
those orders. If the registering officer was 
influenced by the order of the High Court 
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to do that which he might have done with- 
out it, the fact fhat the High Court acted 
without jurisdiction did not invalidate the 
registration. a 

The High Court having acted without 
jurisdiction, the second and third objections 
‘to the registration full to the ground. 
_ As to the objection on the ground of limit- 
ation, their Lordships are of opinion that 
the 1efusal of the Subordinate Judge of the 
20th of March 1871 to postpone the sale 
under the execution was not an order under 
Section 246, but was a mere refusal to order 
a postponement of the-sale under Section 
247, Pie sg 

Their Gordships will humbly advise Her 
Majesty to affirm the judgment of the High 
Court and to:dismiss this appeal. 








The 17th May 1875. 


Present: 


The Hon’ble C. Pontifex and E.G. 
= ' Birch, Judges. 


* Benamee Purchase for a Wife ~Husband's bene- 
ficial Tille— Watver— Dismissal of Plaint on 
a Powt of Form. 


Case No. 1655 of 1874. 


Speoigl Appeal from a decision passed by 
the Judge of Cuttack, dated the 27th 
April 1874, reversing a decision of the 

_ Moonsiff of Jajpore, dated the llth 
December 1878. ; 


Nidhee Singh (Plaintiff) Appellant, 
versus 


Bisso Nath Dass and another (Defendants) 
Respondents. 


Mr. H. E. Mendies for Appellant. 


Baboo Mokendro Lall Mitter for e 
Respondents. 

A husband who puts Ins wife into the position of 
being the true owner of an estate, and allows her to 
deal with the world as the true owner, deprives himself 
of the right to set up, or rely on, his benamee title. 

A Court is not bound to dismiss a suit on a mere 


point of form, where all the parties are represented, 
and the plaintiff is entatled to a decree. 


Pontifex, J.—Botu the Courts below are 
agreed as to the facts of this case, namely, 
thate the defendant Bisso Nath Dass pur- 
chased certain property in the name of his 
wife under a registered kobalah ; that with 
his privity his wife mortgaged that property 
to the plaintiff; and that the mortgage 
money came into the hands of Bisso Nath 
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himself, and was applied by him for his own. 
purpose. 

he -plaintiff sued on that mortgage bond, 
making Bisso Nath Dass’ wifo the defend- 
ant to that suit as mortgagor, and obtained 
u decree for the renlizntiou-of tha debt out 
of the mortgaged property. ~ 

In execution of that decree, Bisso Nath 
Dass put in his claim under Section 246 to 
be thé real owner of the property, and that 
his wife was only benamee. That claim was 
allowed under Section 246. In our opinion 
it ought never to have been allowed, ings- 
much as Bisso Nath Dass had put his wife 
into the position of being the true owner ° 
of the estate, and had allowed her to deal 
with the world as the true owner of it, and 
had thas deprived himself of the right to 
set up or rely on his benamee title. How- 
ever, his claim was allowed, and the plaintiff 
has consequently been obliged to institute a 
new ‘suit against Bisso Nath Dass and his 
wife and he prays that the order made on 
Bisso Nath’s claim in the former suit should 
be set aside, nnd the mortgaged property be 
sold in satisfaction of his claim. 

The Moonsiff gave a decree in favor 
of the plaintiff. The Judge ofə Cuttack, 
though expressiug gieat regret that he could 
not support the Moonsiff’s decision, felt him- 
self obliged to reverse it upon a point of 
form, viz, the form in which the suit was 
instituted, and he decreed against the plain- 
tiff. 

We are of opinion @hat tbe learned Judge. 
was not bound to dismiss the suit, and that 
the point on which he based, his decision was 
one merely of form, and not of substance, 
and that as all the parties were represented 
in the suit, the plaintiff was entitled to a 
decree against Bisso Nath Dass, setting aside 
the order made on his claim in the former 
suit, and reviving the decree in such’ suit 
for the snle of the property, for the purpese 
of realizing the amount of the mortgage debt. 

Our order, therefore, will be that the 
decree of the Lower Appellate Court be set 
aside, and that of the Moonsiff be restored 
and affirmed. The plaintiffs suit will be 
decreed, and the plaintiff will realize the 
amount decreed in the first suit, by putting 
up the disputed property to auction-sale. 
We think that the plaintiff is also entitled to 
his costs both in this Court and in the 
Courts below as against the defendants, and 
he will be at liberty, if he desires to do s0, 
to add tMese costs to the mortgage debt, and 
to realize them out of the sale prqceeds of 
the mortgaged property. j 
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The 17th May 1875. e 


Present: 


The Hon’ble W. Markby and H. B. Lawford, 
Judges. 


Suit by Sharer—Acts of Dispossession by 
Co-sharer, 


Case No. 2020 of 1874. ° 


` Special Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 27th June 1874, affirming a decision 


of the Additional Moonsiff of Moonshee- 
gunge, dated the 19th November 1878. 


Mohima Chunder Ghose and others 
(Plaintiffs) Appellants, 


versus 
@ 
e 


“Madhub Chunder Nag (Defendant) 
Respondent. 


Baboos Chunder Madhub Ghose and Doorga 
* Mohun Dass for Appellauts. 


Baboos Mohinee Mohun Roy and Bussunt 
Coomar Ghose for Respondent. 


In @ suit to recover possession of a share of a talook, 
on the ground that a co-sharer had dispossessed plaintiff 
by tigging a tank, building a school-room, and mani- 
facturing bricks for his own use, the Lower Courts refused 
o come the defendant to restore the land to its former 


B 
As plaintiff had suffered no injury by what defendant 
had done, the High Court refused to interfere. 
Quere.—Did the alleged acts constitute dispossession ? 


Markby, J.—In this case the plaintiffs sue 
to recover possession of their share (consist- 
ing of rather more than 2 annas) in two 
specified plots of land situate in a certaiu 
talook. a 

It appears that the original owner of the 
talook was one Agon Bibee, from whom it 
camé te her children and grandchildien, 
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The whole property was subsequently mort- 
gaged to the defendant, Who foreclosed and 
took possession in 1271. Subsequently the 
plaintif, who, as a member of the family of 
Agon Bibee, was entitled to the share in the 
property which he now claims, brought a suit 
to establish his tithe upon the ground that 
his guardian, who executed the mortgage to 
the defendant, had no authority to foso. In 
this suit he was successful ; and in the year 
1274 he obtained a decree for possession 
of his share, under which decree he took 
possession in the year 1276. What the 
plaintiff now says is, that the defendant upon 
that portion of the talook to which this suit 
relates has dug a tank, built a school-room, 
and manufactured bricks for his own use, 
and he appears to assume that these acts 
constitute dispossession. 


If that were the point for our decision, we 
should have to consider the matter before 
saying that such acts as these done by oue 
shareholder constitute a dispossession of the 
other. It requires consideration whether in 
order to maintain a suit for poasessfon by 
one shareholder against another something’ 
more than what is stated in this plaint must 
not be done, something amounting to an actual 
turning of the co-sharer out of possession, or 
a refusal to let him enter. But this we need 
not now decide, for the plaint does (al@iough 
indistinctly) also complain of the acts of the 
defendant as belug wrongful as between 
co-sharers, and this Court, no doubt, apart 
from the question of possession, will in some 
cases compel co-sharers to act equitably 
towards each other, even although they 
could not maintain a suit to recover posses- 
sion, and without forcing them to a partition. 


On the other hand, it has been laid down 
by a late Chief Justice of this Court (Sir 
Barnes Peacock) iu a decision which has 
gince been repeatedly followed and adopted, 
that when a party asks the Court to interfere 
in this way between co-sharers, the Court 
ought not to look ouly at the strict rights of 
the paities, but is (as we understand’ the 
judgment) to see what is fair and reasonable 
between them, and if what has been done is 
neither unfair nor unreasonuble, then whe- 
ther it be in accordance with the strict rights 
of the parties or not. The Court has a dis- 
cretion to leave the plaintiff to his gtiict 
remedy by partition or any other remedy he 
can maintain, 


In the case before us, the Courts below 
have decided that they will not interfere, 
but will leave tho plaintiff to assert his rights 
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by partition and to any other remedy which 
he may have. å 

Woe think that, under the circumstances of 
this case, the Courts below were justified in 
taking this view. As regards the use of the 
soil for brickmaking, the complaint of the 
plaintiff seems to us to be altogether frivo- 
lous. The bricks were made upon a piece 
of chur Ind near to the river, and no injury 
to the plaintiff whatsoever is shown to have 
occurred thereby. It is not even alleged that 
the plaintiff wished to apply the land to any 
other purpose ; or that ita value is lessened by 
what has been done: itis only sgaid that the 
appearance of the land is changed. As to 
the school-house, that also is not said to be 
in any way injurious to the plaintiff, or that he 
requires the land occupied by it to be put to 
nny other use. The school appears to have 
been built for the benefit of the neighbour- 
hood, nnd it seems very unreasonable for the 
plaintiff, unless he requires the land for some 
useful purpose, to insist on its being pulled 
down. We do not feel called upon to assist 
him ia doing 80. 

With regard to the tank and garden, the 
case of the plaintiff is perhaps of a sotme- 
what more substantial character ; the extent 
of ground which these cover is probably not 
altogether inconsiderable, and there has been 
some{fing like a permanent appropriation of 
the property to the defendant’s own purposes. 
Still the plaintiff does not allege that he hus 
beén excluded from this part of the Innd or 
that he desires to approprinte it to any other 
purpose, and that he has been prevented 
doing so. In fact, after all this plot of land 
is only a very small portion of the talook and 
it is close to the defendants louse, the tank 
being in the outer compound of his bari. 
The plaintiff was also certainly slow in assert- 
ing his rights, for he admits that he was 
nware of these excavations being made in 
1276, whereas this suit was not brought ungl 
1280. Under all the circumstances, we are 
not prepared to say that the Courts below 
did not do right in refusing to compel the 
defendant to do that which the plaintiff asks 
in his plaint, namely, to restore the land to 
its former state by filling up the tank and 
excavations at the defendant’s expense. We 
do not see that the plaintiff las suffered any 
injury by what has been done, and we are 
strongly inclined to think that his conduct is 
in renlity merely vexatious. We dismiss the 
special appeal with costs. 
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rhe 19th May 1875. 
e Present: 
The Hon’ble C. Pontifex and E. G. Birch, 
Judges. 


Arbitration Award—Previous Enquiry. 
Case No. 8181 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of West Burd- 
wan, dated the l5th Seplember 1874, 
reversing a decision of the Moonsiff of 
Bishtopore, dated the 23rd December 
1873. 


e e 
Kanhye Chand Gossamee (Defendant) 
Appellant, 


Versus 


Ram Chunder Gossamee and others 
(Plaintiffs) Respondents, 


Baboo Mohendro Lall Alitter for Appellant. 
Baboo Nil Madhub Sen for Respondents. 


Where an arbitrator imported into his proceedings a 
previous enquuy alleged to have been made by Mim, and 
relied upon admissions made ın the former pi oceedings, 
his nwaid was HItLD to be bad, and the decision based 


upon it was set aside, a 


Pontifex, J.—TuHIs is a suit seeking. for 
the possession of certain property ns nances- 
tral property belonging to the plaintiff, The 
defendant, on the other hand, insists that it 
is ancestral property belonging to him. 

Previous to the institution of the present 
proceedings, a suit hf beef instituted by ar 
ulleged mortgagee of the present plaistiff 
against both the present plaintiff and defend- 
ants as defendants. Thnt suit had a similar 
object to the present suit, viz., possession of 
the disputed land. That suit was decided 
against the moitgagee and dismissed. 

In this suit, after all the evidencg had 
been closed, and the Moonsiff was about to 
give his decision, the parties joined in an 
application under Section 818 asking that 
the matter in dispute between them might be 
referred to arbitration. Accordingly, an 
arbitrator was appointed under Section 815 
by a perwannah from the Moonsiff to decide 
the matters in dispute between the parties, 
The perwannah did not specify what these 
matters were, but at the same time the issues 
which had been fiamed by the Moonsiff and 
the proceedings in the suit were sent to the 
arbitrator. 

Aftey the arbitrator had assumed seizin of 
the case, the defendant repented having 1e- 
ferred it to arbitration, and requestyl the 


` 
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arbitrator to give up the cnse, and ns one 

` means of persuading the arbitrator to return 
the case, the defendant seems to have talfen 
his family idol and sat dhurna before the 
aibitrator’s house. The plaintiff, on the 
other hand, who appears to have been very 
desirous to have an award from the arbitra- 
tor, proceeded to the house of the arbitrator 
with a rope round his neck, and threatened to 
commit suicide, if the case wns returned 
without an award. 

The arbitrator, supposing it might be diff- 
eult to obtain or enforce the presence of the 
defendant, obtained an order fiom the Court 

, to*proceed ex parte, and he proceeded with 
the reference and returned his award, 

Now, on the face of the award, it appears 
that the arbitrator principally relied on an 
admission which he alleges was made to him 
by the defendant when the former suit 
between the plaintiff's morigacee and the 
defendant was depending. He further states 
that he has relied on enquiries made by him 
before the reference to arbitration. He also 
pays that he has made further enquiries since 
the reference. He does not state of whom 
these different enquiries were made, and he 
does not seom to have taken evidence and 
exwnined witnesses in the ordinary way. 
He made an award, however, in favor of the 
plaintiff. Upon the return of his award to 
the Court, the defendant within ten days 
filed a petition of objection to the arbitrator’s 
founding his award on former proceeding, 
the references to which defendant says were 
efals®, and to his’ relying on enquiries made 
prévious to the award the nature and sources 
of such enquiries*not having beeu disclosed. 

The defendant further objected to the 
arbitrator having made enquiries in big 
absence, but we think the defendant is not 
entitled to raise this objection, because the 
arbitmator acted under an order permitting 
him to proceed ez parte. Upon the petition 


of 8bjection coming before the Moonsiff, hee 


considered the award to be incomplete and 
irregular, and further that it showed signs 
of partiality, and he proceeded to try the 
case on the evidence originally given, aud 
found in favor of the defendant. 

On that the plaintiff appealed to the Sub- 
ordinate Judge of West Burdwan, who 
reversed the Moonsiff’s decision, because the 
Moonsiff ought, he said, to have given a 
decree in accordance with the award, and 
because so far from its having been préved 
that the arbitrator had shown partialgy, the 
witnesses culled by the defendant proved the 
reverie. © 
D 
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We are clearly of opinion that, on the 
fage of it, the award is bad and ought not to 
be supported, and that the decision of the 
Subordinate Judge, which has been passed in 
accordance with it, ought to be set aside. 
The arbitrator acted imptoperly in importing 
the previous enquiry alleged to have been 
made by him into the present proceedings. 
He was quite wrong in relying of what he 
calls admissions made to him by the defend- 
aut in the former proceedings, and it is clear 
that an award based upon such a foundation 
ig utterly unfair and worthless, nnd the 
Moonsiff was quite correct in treating it as 
he did. Indeed, the arbitrator was not a fit 
person to assume the duties of the reference if 
it is true that he considered that the defend- 
aut had made conclusive admissions to him 
in the former proceedings. 

Fhe decision of the Subordinate Judge 
must therefore be reversed, and the case 
remanded to him for re-trial on the evidence 
taken before the Moonsiff. : 

As in the appeal before as, the plaintiff 
has very strongly insisted upon the vajidity 
of the award, we shall give the appellant hia . 
costs of this appenl. 

Pleader’s fees two gold mohurs. 


The 19th May 1875. è 


Present : 


The Hon’ble C. Pontifex and E. G. Biréh, 
Judges. 


Enhancement of Rent—Admission. 
Case No. 1388 of 1874, 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 
2nd April 1874, reversing a decision of 
the Moonsiff of Monghyr, dated the 15th 

e November 1873. 


Mussamut Aknshbatty Kooer (Plaintiff) 
Appellant, 


Versus 


Heera Ram Mundur (Defendant) 
Respondent. 


Mr. Wood and Baboo Mohesh Chunder 
Chowdhry for Appellant. K 


Moonshee Abdool Baree for Respondent. 


A suit for arrears of rent at enhanced rates where 
plaintiff fails to adduce sufficient evidence to support Ins 
claim for enhancement, should not be dismissed alto- 
gether if defendant admits a certain sum to be due 

a , © 
° 


1875.] 


Civil 


for the years in question; but should be decreed to the. 


extent of the admissioa. 

In such a case where the first Court had decreed Mnt 
at the rates admitted with some enhancement, and the 
Lower Appellate Court seeing no grounds for enhance- 
ment dismissed the suit, the High Court granted the 
amount admitted with interest from the date of the jirst 
Court's decree, 


Pontifex, J.—Tais is a suit for two years’ 
arrears of rent, namely, for the years 1279 
and 1280 Fuslee, at the rate, for 1279, of 
2 rupees 13 annas per beegah, and for an 
enhanced 1ate of 1 rupee 8 annas for the 
year 1280 Fuslee, making in all 4 rupees 
per beegah for that year. 

The defendant denied that the former rate 
was 2 rupees 18 annas per beegah, nud asserted 
that he held the lands at three different rates 
men.ioned in his written statement. 

The case was first tried by the Moonsiff, 
who found that the plaintiff had given no 
evidence whatever as to the previous rates, 
but he decided that the rates admitted by 
the defendant were the previous rates, and 
he decreed 12 annas as enhancement. 

Frqn this decision there was an appeal to 
eMr. Louis, the Judge of Bhaugulpore, who 
reversed the decree of the Moonsiff, aud held 
that the rent could not be enhauced as the 
plamtiff had given no evidence on the point, 
aud he dismissed the suit. 

The judgment of Mr. Louis has been 
nttacked on special appeal as being based on 
an assumption that the plaintiff had, on 
former proceedings, relied upon a fabricated 
kobala, but which assumption is not founded 
on fact. 

The earned Judge seems to have supposed 
that in a former suit for enhancement 
between the parties, the plaintiff hnd relied 
on a kobala which had been found to be 
fabricated, and the Judge does say in his 
judgment that the present suit for enhance- 
ment coming so soon after the failure of the 
former attempt to enhance on a false kabo 
leut is most suspicious. 

The proceedings in the former suit have 
been read to us, and we think that the Judge 
was wrong in supposing that the plaintiff 
lind relied in that suit upon a fabticated 
kobala. 

But though we think he was mistaken in 
ihat supposition, we find that the Judge has 
nevertheless relied upon the evidence in thig 
suit,ennd has on that evidence found that the 
plaintiff has not “ at all satisfactorily proved 
the grounds for enhancing defendaut’s reut,” 
aud that in fact plaintiff has failed to adduce 
sufficient evidence to support his claim for 
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enhancement The Judge has further ex- 
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pressed his opinion that there is not evidenco . 


to show that if the river had overflowed its 
banks in one season, as alleged by thio 
plaintiff, such single overflow would, ns 
seems to have been assumed by the Moonsiff, 
so improve the defendant’s holding as to 
justify a permanent enhancement of the 
rent. 

This being a special appeal, we cannot go 
into the evidence, but must uphold the 
Judge’s finding on it. But we think that 
the Jydge was wrong in dismissing the suit 
altogether, and that he ought to have given 
the plaintiff a decree for 63 rupees 8 anygas 


and 4 dams which the defendant admitted - 


to be due for the years claimed. 

We therefore modify the Judge's decision 
aud make a decree in favor of the plaintiff 
for 68 rupees 8 annas and 4 dams, with interest 
at 12 per cent, from the date of the Moon- 
siff’s decree. But inasmuch as the defendant 
always admitted his liability for this amount, 
and was always willing to pay it, we do not 
think that this decision should influence our 
order as to the costs of this appeal. The 
main question upon which the plaintiff came 
into Court was to enhance, and the Judge 
has held that he has not shownsby tlic 
evidence adduced by him that he is entitfed 
to enhance. The plaintiff having failed in 
this, should, we think, be made to pay the 
respondent’s costs. Pleader’s fees two gold 
mohuras, 


The 19th May 1875, ag 


e 
Present: e 
The Hon’ble F. A. Glover and Romesh 
Chundar Mitter, Judges. 


Eixecution-sale—Inadequate Price through unfair 


Representation—Lien of Mortgagee. 
Case No. 138 of 1874. 

Regular Appeal from a decision passed by 
the Subordinate Judge of Shahabad, 
dated the 23rd March 1874. 

Byjonath Sahoy (Plaintif) Appellant, 
versus 
Doolhun Biswanath Kooer (Defendant) 
Respondent. 

Baboos Mohesh Chunder Chowdhary nnd 

Chunder Madhub Ghose for Appellant. 


Baboos Hem Chunder Banerjee and Judoo 
Rath Sahoy for Respondent. 


In a suit to recover principal and interest on, a bond 
which mortgaged the obligee’s share in ay villages, Ki 
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_ 8, and P, the defence was that plaintiff hag paid himself 
by becoming the purchaser at a sale in execution of 
another decree of the obligee’s mghts in K at a price 
inadequate to the fair value. It was found that, at the 
sale in question, the bids were made on the understand- 
ing that the property was burdened with the plaintiff's 
bond debt: 

Hero that as plaintiff chose to give out to the world 
of buyers that he intended to burden the-village K with 
the payment of the whole sum due to him, and took 
advantage of the lowness of the bids to buy the property 
himself, he could not now be allowed to proceed against 
the other properties. 


Glover, J.—Tu1s was a suit to recover 
RBs. 12,212-4-3 principal and interest on 
abond executed on April 11th, 1867, in favor 
of the plaintiff's father by Nurbudessur Per- 
shad Singh as guardian of the minor Ari- 
bhunjun Singh. Aribhunjun Singh is since 
dead, but is represented in the suit by his 
widow neting as guardian of a minor adopted 
son Dulputtee Singh. 

The bond mortgnged the minor’s share in 
Kaishopore, Shabpore, and Puttee Shalipore, 
nud was executed with the consent of the 
Civil Judge. The plaintiff in his plaint 
makes no mention on his mortgage rights, 
but simply asks for a money decree. 

The defence was substantially that the 
plaintif» had paid himself by becoming the 
plurchaser in execution of another decree of 
the minor’s rights in Kaishopore, at a price 
altogether inadequate to its fair value. 

It appears from the record that one Oogra 
Singh had obtained a decree against the 
defendant, which decree the plaintiff in this 
Byjt bought ang exesuted, selling in satis- 
fgction thereof the debtor’s rights and inter- 
ests in Mouzgh Knishopore, one of tlre 
mouzahs' mortgaged in his own bond of 1867. 
The plaintif was himself the purchaser 
for Rs. 950, and it is found by the Subor- 
dinate Judge, and as a matter of fact it is 
scarcely denied by the plaintiff that the 
sméll price bid was the result of the decree- 
lolder’s own statement that the propeity 
was alieady burthened with the debt due ôn 
his bond. 

An attempt was made by the defendant to 
set the sale aside, but this failed, no irregu- 
larity having been proved. 

The Subordinate Judge gave a decree to 
the plaintiff for the money due on his bond, 
but under the circumstances ordered it to 
be paid by the re-sale of Knishopore first, 
nud if that were not sufficient, by the sale of 
the two other mouzahs or of any other pro- 
perty in the debtor’s possession. 

Both parties object to this dectsion, the 
defendaut under Section 848 of the Code of 
Civil Procedure. 






Under ordinary circumstances the plaintiff 
would have some ground for his contention. 
His mortgage rights extended over three 
mouznhs, and would not be restricted to 
Mouzab Knishopore. But the facts in this 
cage are peculiar. When the debtor's rights 
and interests in Mouzaoh Kaishopore were 
put up for sale in satisfaction of the decree 
obtained by Oogra Singh and purbhased by 
the plaintiff, it was an understood thing that 
the property was burthened with the plain- 
tiffs bond debt, and the bids were made on 
that understanding. There seems to have 
been no want of bidders, but the sum realized 
was only Rs. 950 for a property valued at 
Rs. 20,000. The plaintiff was himself the 
purelaser and his position was this: he had 
acquired the defendant’s share of Kaisho- 
pore, subject to the payment to himself of the 
bond debt of 1867. If the plaintiff had 
behaved differently, there would have heen 
no reason to interfere with his right to 
follow the other two properties; but as he 
chose to give out to the world of buyers, 
that he intended to burthen Kaishopore 
with the payment of the whole sum due 
to him and took advantage of the lowness 
of their bids to buy the property himself, 
he cannot in equity be now allowed to exer- 
cise that right. By his representations, or 
rather by his misrepresentations he gaused 
Mouzah Knishopore to be sold for a ridi- 
culously inadequate price, and to allow him 
now to proceed against the other properties 
would be to let him pay himself his bond 
debt twice over. 

Unless, indeed, the value of the debtor’s 
share of Mouzah Kaishopore be shown to be 
not sufficient to pry off the plaintiff’s claim; 
and this brings me to the defendant’s cross- 
appeal. 

The sum due on the plaintiffs bond at 
the date of the sale was Rs. 6,860 to which 
ust be added interest at 12 per cent. to 
date, or Rs. 8,000, making in all Rs. 9,860. 
Then there is the auction payment of Rs, 950, 
nnd Rs. 2,592-10 paid by the plaintiff to 
another decree-holder. In all Rs. 13,404. 

Now the plaintiff himself took a theeka 
lease of the 4 nnnas 6 pie share of Kaisho- 
pore at Rs. 900 per annum, which, at a 
very low rate of interest, would make the 
property worth about Rs. 20,000, and there 
is the fact that when the 11 annas share 
of the mouzah was put up for sale in 
execution of the decree of Monn Lall against 
Gooman Bhunjun Singh and others in 1867, 
the sum bid was Rs. 38,000, and the bidder 
was the- decree-holder. This would make 
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the 4 annas 6 pie of the defendant in this 
ease worth Rs, 14,000, and then the plaingiff 
lias been in possession enjoying the mesne 
profits for more than three years which would 
certainly have added Rs. 3,000, so that the 
plaintiff, by procuring by his representations 
the sale of a property worth at least 14,000, 
for the sum of Rs. 950, virtually extin- 
guished the debt due to him, and there can 
be no doubt that in retaining Knishopore 
he has fully reimbursed himself, and it would 
be altogether inequitable to allow him to 
take advantage of a bargain which was 
never intended to operate in the way he now 
would have it. 

I am of opinion that the plaintiff has, by 
his own act, supplemented by the fact that 
he has iu reality got back all his money, 
precluded himself from following any other 
portion of the property pledged to him, and 
I would modify the Subordinate Judge’s 
order which will only have the effect of 
protiacting an expensive litigation, and dis- 
miss the plaintiffs suit with all costs. 

Miter, J.—I concur in dismissing the 
plaintiff's suit with costs, The facts which 
are hardly disputed have been all stated in 
the judgment of my learned colleague. I 
desire only to add that the decree in favor 
of Oogra Singh which the plaintiff purchased 
was ągainsi, not only the debtor’s ancestor, 
but a against his co-sharers, and that in 
the bond on which that decree was passed, 
another property was hypothecated. The 
plaintiff, therefore, after purchasing this decree 
not proceeding against all the debtors jointly, 
and not praying for the sale of the property 
pledged in that bond, asked the Court to sell 
the defendant’s share in one of the properties 
mortgaged to him in the bond of 1867, upon 
which the present suit has been based. The 
defendant wus a minor then, and is still a 
minor, and, if all these facts had been repre- 
sented by the guardian who acted on his 
behalf to the Court executing the decree, 
probably the plaintiffs prayer would not have 
‘been acceded to. Be that as it may, we have 
now before us the following facts established 
beyond all doubt :—That the debtor’s share 
in Mouzah Knaishopore Pukee which was 
sold in execution of this decree, and pur- 
chased by the plaintiff himself on 16th July 
1870, was at the lowest calculation worth 
Rs. 14,000 ; that about Rs. 9,452-7 was 
then due to the plaintiff upon the bond of 
1867, in which this property along with 
two others were hypothecated; that there 
was a further charge of Ra. 2,592-10 secured 
upon this property ; and that although there 
e 
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were nogless than eight bidders present, 
yet it was sold at the highest bid, véz., 
Rs. 950 to the decree-holder’s vakeel. 
the absence of any explanation as to why 
such a valuable property was sold for a trifling 
sum for Rs. 950 when there was no want 
of bidders, it would not be unreasonable, and 
I thiok the jastice of the case warrants us 
to infer that all the intending purchasers 
understood that the property was being sold 
burdened with the whole amount due to 


In 


the plaintiff then, viz, Rs. 9,452-7, aud 


a farther sum of Rs. 2,692-10 which was 
also a charge upon it. 
purchase by the plaintiff was, therefore, flat . 


The effect of this 


through this execution-sale in which he 


himself became the purchaser, he got himself 
repaid of the whole amount due to him then 
under the bond which is the foundation of 
the present action. It has been pressed upou 


us that as the plaintiff only purchased one 
out of three properties hypothecated in tho 
bond, the whole charge should, according to 
the ordinary rule of equity, be distributed 
over them all. We think that the plaintill 
by his own conduct has precluded the Court 
in applying this ordinary rule, and under the 
peculiar circumstances of this casegit would 
be inequitable to adopt it. For these reasons 
I om also of opinion that the plaintiffs suit 
should be dismissed with all costs. 


The 19th May 1875. 


Preeent : e 
The Hon'ble F. A. Glover and Romes 
Chunder Mitter, Judges. 
Eizecution-sale—- Objections. 
Cases Nos. 21 and 22 of 1875, 


Miscellaneous Appeal from an order passed 
by the Judge of Sarun, dated thé Tth 
December 1874. 4 


Gunesh Lall Tewaree (Judgment-debtor) 
Appellant, 


VETSUS 


Ranee Biudoo Bashinee (Decree-holder) 
Respondent, 


Mr. R. T, Allan and Baboo Kalee Kishen 
Sen for Appellant. 


Mr. H. E. Mendes and Baboo Taruck Nath 
Dutt for Respondent. 


Where a judgment-debtor objects to the sale of attach- 
ed property, it is the daty of the Court executing the 
decree to try the validity of the objections, = 


< 
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_ Glover, J—TuHIs case must gq back to 
the Judge in order that he may take into 
consideration and decide upon the objections 
of the judgment-debtor as to the various 
irregularities which are said to have vitiated 
the sale. The Judge apparently refused to 
take these matters into consideration and 
passed an order that the sale was to be made 
with notice of the petitioner’s objections. 
It was the duty of the Judge first to try 
whether there was any valid sale at all with 
reference to the irregularities complained of. 
The case will go back in order that the Judge 
may decide upon these objections, and until 
. they are decided*the property will revert to 
the possession of the parties who were in 
possession before the sale was made. At the 
same time we think that in order to prevent, 
if possible, any further litigation, the Judge 
ought at the same time to try whether there 
was any balance due to the decree-holder 
at the time the sale was made. The costs 
will abide the result, 
Mitter, J.—I-concur, 





The 19th May 1875. 


o Present : 


The Hon'ble A. G. Macpherson, Officiating 
Chief Justice, and the Hon’ble H. B, 
Lawford, Judge. 


Fraud or Waste by Widow— Suit by Reversioner— 
Declaratory Decree. 


Case No. 1787 of 1874. 


° 

Special Appeal from a decision passed by 
the Judge of Tipperah, dated the 17th 
April 1874, reversing a decision of the 
Moonsiff of Toobkeebagrah, dated the 
31st May 1873. 


r 


Shanta Soonduree Chowdhrain nnd others 
E (Plaintiffs) Appellants, 


VETSUS 


Jumoona Chowdhrain (Defendant) 
Respondent. 


Mr. Palit for Appellants, 
Baboo Kalse Mohun Doss for Respondent. 


If reversioners can make out a distinct case of waste 
by the widow and of posni fraud by her on her hus- 
band’s estate and on themselves, they may bring ga smit 
to have the estate protected and to have the widow 
removed from the management. s 
- Reversioners can mauitain such a suit even if they 
are not the nearest reversionera, if the nearer reyer- 
sionerés fhplicated in the alleged fraud or waste, 
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A reversioner cannot, during the widow’s lifetime, get 
a declaration that he, as next ,reversionary heir, is 
entigled to succeed to the property on her death. 


Maepherson, C.J.—My judgment in the 
case of Ram Bunsee Koonwar (which was 
tried in 1864, and is reported in 1 Weekly 
Reporter, 838) does, so far as it states the 
facts, appear to support ‘the decisiong against 
which the present appeal is brought. But 
the distinction between cases in which the 
widow avowedly in her character of heiress 
of her husband alienates part of his estate, 
and cases in which third parties hold posses- 
sion adversely to the estate, denying that they 
claim through the widow, had not then been 
so fully discussed and considered, as it now 
has been in Nobin Chunder Chuckerbutty’s 
case (9 Weekly Reporter, 505), which was 
decided by a Full Bench in 1868, and other 
later cases. 

The authorities I think show clearly that 
if the reversioner can make out n distinct 
case of waste by the widow, and of positive 
fraud by her on her husband’s estate and the 
reversioner’s, the latter may bring @ suit 
to have the estate protected and to have’ 
the widow removed from the management. 
(See the cases of Radha Mohun Dhur,* 


* The 11th August 1869, e 


Present: 


The Hon'ble H. V. Bayley and the Hon’ble Sir Q P, 
Hobhouse, Bart, Judges. 


Case No. 1840 of 1869. 


Special Appeal from a decision passed the Ofloiatir 
Additional Judge of Chittagong, dated the 18th March 
1869, affirming a decision of Moons ff of Futtich- 
cherry, dated the Brd June 1868, i 


Radha Mohun Dhur and others (some of the 
Defendants) Appellants, 


versus 
pam Dass Dey (Plaintiff) and others ‘( Defendants) 
Respondents. 


Baboo Aukhil Chunder Sen for Appellants. 
Baboo Ram Churn Miter for Respondents, 


A suit wil lio, on the part of reversionera, against the widow 
and an adverse holder, to have the estate reduced into proper 
possesmon, 

Whero the widow refuses to have any concern with the assets, 
a manager may be appointed, and the assets held by the Court 
for the ulimmatg benefit of the heirs. 


Hobhouse, J.—T ax point before us in this case is one 
of some difficulty, because it seems to ua to be, upon 
the facts found, a novel point, and we have no judicial 
findings of the Courts before us which can be a guide to 
our judgment. Our duty, therefore, is simply to do, as 
best we can, equity ang atau betwean the parties. 

Upon the dndings o facts by the Lower Appellate 

Court, whioh are not now disputed before us, the 
e 
e 
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3 B. L, R., 862; Gunesh Dutt, 17 Weekly 
Reporter, 11) ° 

The case must be remanded in order that 
the Judge may decide whether the kobalah 
is a forgery. If it is not, there is an end of 
the plaintiffs’ suit. But if it isa forgery, 
and the Court finds that the widow has been 
a party to the setting it up and has fraudu- 
lently ab@ndoned her claim to the property 
covered by the kobalah, alleging that her 
husband sold it in his lifetime, and therefore 
that it never came to her bands as part of 
his estate, then the kobalah is worthless, and 
passed no title whatever (not even a title 
good for the life of the widow), and the 
widow has been guilty of waste such as 


roperty in suit was the pro of one Ram Kant. 
On his death, hia widow Rai Monee held the property 
up to some period at least twelve years within the time 
of the present suit. At that time the defendant, special 
appellant before us, claimed the property aa being not a 
part of Ram Kant’s ancestral estate. but as belonging to his 
own separate talook. Rai Monee thereupon gave u 
the property to the defendant, and refused, and still 
pike Hs enier upon if. ; 

In ffiis state of facts, the. plaintiff, who is the rever- 
sionary heir of Ram Kant, came into Court, and claimed 
A have his title declared and to obtain possession of 

epr : 

e ei Appellate Court has given the plaintiff a 
decree, apparently a decree which runs in these terms, 
ti that the plaintiff should hold the land as trustee, under 
his right as heir to Ram Kant on the death of his 
widowghai Monee.” 

In special appeal it is urged that, until the death of 
Rai Monee, the 1eversionary heir, the plaintiff, has no 
right of suit, and we are referred in support of this 
contention to the Full Bench Ruling to be found at page 
505, Volume IX, Weekly Reporter. 

e thi however, after the best consideration that 
we can give to that raling, that it is not strictly in point, 
and that if anything ıt is rather adverse to, than in 
favor of, the special appellants contention. The 

uestion in that case was on the application of 

e Statute of Limitation, and it seems to have been held 
as between the widow and the reversioners that if there 
was on the part of a third person a possession adverse 
to the widow durng her hfetime, which under the 
Statute of Limitation would have barred her ght of suit, 
then that bar to the widow would be also a bar to the 
reversioners after her, —that ıs, if she were out of time 
had she sued in her lifetime, then they (reversioner#) 
also would be out of time when they sued after her 
death, Nodoubt many supposititious cases were tak and 
discussed by the Judges ın illustration of the decision 
at which they were arriving, but as a judicial binding 
decision it does not seem to us to go further than what 
we have just stated. There are, however, certain remarks 
of the learned Chief Justice, to be found at page 508 
which seem to suppose a case very lke the present, and 
which distiactly point out that in such a case the rever- 
sioners would have at least some remedy—would at least 
be allowed to sue for and get some specific binding o1der 
ee their interests in the property. The learned 

ief Justice says:—" But reversionary heirs presump- 
tive have a right, although they may never succeed 
“ to the pa prevent the widow from committing 
“ wasto; and I have no doubt that if a proper case were 
t made out, reversionary heirs would have a sufficient 
tt interest, as well as creditors of the ancestor, by suit 
“against the widow and the adveise holder, to have the 
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entitles 
removed from the charge of her husband's 
estate. Of course if the widow, claiming 
this property as an asset of the estate, had 
professed to sell if in order to meet the 
necessities of the estate, the sale would pro- 
bably have been upheld so far as the widow’s 
life-interest was concerned, even though 
declared bad from her death. But that is 
not the present case. For it is alleged that 
the widow, in fraud of her husband’s estate 
and of the reversioners’, has colluded with 
certait persons to set up a forged kobalah 
and a false case to the effect that this pro- 


perty was sold by the husb&nd himself, and . 


never formed part of the estate to which the 





“rights from becoming barred by limitation.” And 
then the learned Chief Justice goes on to show how in 
the case of moveable property such a right wonld no 
doubt exist. 


The first question, therefore, that it seems necessary 
for us to decide in this case is, whether the possession of 
the defendant was, from the time that Rai Monee, tho 
widow, gave up the property in dispute, a possession 
adverse to her. On this point we do not think that 
there can be any doubt. She held the estate at one 
time as the heir of her husband Ram Kant and asa 
por of his estate. The defendant claimed it, threatening 

er with legal proceedings, as part of his distinct and 
separate estate. She, therefore, wisely or unWisely, gavo 
up her own title and possession, and permitted the 
defendant to hold the property as a of hw estate m 
contradistinction from her husband’s estate. ‘The fact 
being so, we think that it cannot be doubted but that the 
defendant’s holding was a holding adverse to the repre- 
sentative of the estate of Ram t,—that is, to the 
widow. If then this holding was a holding adverse to 
the widow, the representative of Ram Kant, then, under 


the Full Bench Ruling thatgve hay been quoting, if thg, 


pene reversioners did not sue within twelve yens 
om the date of such adverse holding, their suit weld 
be absolutely barred, and it is exgctly to such a case 
that the learned Chief Justice seems to us in so many 
words to refer when he says that a suit on the part of 
reversioners against the widow and the adverse holder 
would lie to have the estate reduced into possession. 
The Lower Appellate Court, therefore, we think, was right 
in holding that a suit would le; and the only question 
which remains is, the step to be taken to tA ce the 
estate into proper possession go as to protect the interests 
of the reyersioners ba they who they may. The widow 
Rai Monee has in one sense committed a waste of*the 
estate, and at least she refuses altogether to have any 
concern with or to take any part of the assets of it, anıl 
it is clear therefore that the estate cannot be replaced 
in her possession. The reversioners have no right 
until the death of the widow, and therefore it seems to 
us that the estate cannot be placed in their possession. 
But there is a middle course which it seems to us wa 
may rightly adopt, and that is to direct the Comt to 
appoint a manager—a manager to collect the assets of the 
estate, to account for them to the Court, and the Court 
to hold them in such secure way as may be legal and 
proper for the ultimate benefit of the heirs of the estate 
succeeding on the death of Rai Monee. 


Wethink, therefore, that whilst we uphold the deci- 
sion of the Court below declaring the property to apper- 
tain to estate of Ram Kant, we must set asido the 
decree of the said Conrt, and direct that a fresh decree 
be drawn out to run in the terms just stated. 

The special appeal is dismissed with costs, œ © 


Ə reversioners to ask to have her. 
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_widow as his heiress became entijled on his 
death. 

If the forgery and fraud are proved, fhe 
widow ought to be removed from the 
management of her husband’s estate, a pro- 
per person being appointed, who will render 
to the Court regular accounts of his 
management, The Court must consider 
in what manner the income and proceeds of 
the estate are to be applied. The widow 
must no doubt be maintained out of the 
estate; but her right to any enjoyment of it 
beyond mere maintenance will depend éntire- 
ly ou the view the Court tukes of her personal 
. conduct in the matter of this kobalah and 
the attempted alienation under it. It is 
clear that those who claim under this kobalah 
can take nothing whatever under it, if it 
be found to be a forgery. 

It is true that the relief proposed is not 
that which the plaintiffs ask for in their 
plaints, But it is the relief which, under the 
circumstances, we think ought to be given, 
even supposing the plaintifis may have 
prayed for what could not be granted. 

The question os to the plaintiffs being 
reversioners who have a right to`sue has 
already been decided by both the Lower 
Co@rte, and it seems to me there can be no 
farther discussion as to it now. But even 
if the plaintiffs are not the nearest rever- 
sioners, they can still maintain the suit, see- 
ing that the alleged nearer reversioner has 
taken such a part in the proceedings in this 


suit, that, if the doba gh is a forgery, he is 
“tm Ticated in the fraud, and has joined the 


widow and others on the attempt to commit 
a gross act of waste. (See Kooer Golab 
Singh v. Rao Kurum Singh, 14 Moore’s 
Indian Appeals, 193.) 

The case is remanded to the Lower Appel- 
late Court for re-trial with reference to these 
remafks, 

ae will follow the result. 

wish to add that a decision of mine if 
the case of Biinda Dabee Chowdhrain v. 
Pen:ee Lall Chowdhry (9 Weekly Reporter, 
460) has been referred to as supporting the 
respondent’s contention. I do not see in 
what respect it does so. But from the 
remarks on this judgment which appear in 
the report of the case of Kamika Pershad 
Roy v. Sreemuttee Jugodumba Dassi 
(5 B. L. R, 516), it seems that I have 
been supposed to have held in Brinda Dabee’s 
ense that a reversioner cannot sue to have it 
declared that an alienation by a widow is 
good for her own life only and is bad as 
againgt “the reversionary heirs of the hus- 
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band did not in fact so decide : and there 
is gv «hing iu my judgmen? to indicate that I 
did, for the judgment does not show what 
the declaration was which the reversioner 
asked for, and to which [held that he was not 
entitled, What I did decide was that the 
reversioner could not, during the widow’s 
lifetime, get a declaration that he as next 
reversionary heir was entitled to stfeceed to 
the property on her death. And my decision 
merely followed, and was strictly in accord- 
ance with the rule laid down in Pranputty 
Kooer v. Lalla Futteh Bahadoor Singh 
(II Hay, 608). The reversioner never asked 
that an alienation by the widow might be de- 
clared void as against the reversionary heirs. 

Lawford, J.—I concur in the proposed 
order of remand. 


— a e 


The 20th May 1875. 


Present : 


@ 
The Hon’ble A. G. Macpherson, Officiating 
Chief Justice, ond the Hon’ble E., G. 
Birch, Judge. 


Unstamped Documents ~—Act XVIII of 1869 ss. 
20 y 22—Parol Evidence— Written Congract. 


Case No. 1554 of 1874. 


Special Appeal froma decision passed by 
the Judge of Rungpore, duted the 2nd 
february 1874, reversing a decision of 
the Subordinate Judge of that district, 
dated the 20ih September 1872. 


Prosuuno Nath Lahiree (Defendant) 
Appellant, 


VErTsus 


Tripoora Soonduree Dabee (Plaintiff) 
Respondent. 


Baboo Doorga Mohur Doss for Appellant. 


Baboo Gopal Lall Mitter for Respondent, 


Where a Suboidinate Judge admitted an unstamped 
document after payment of stamp-duty and penalty under 
Act XVIII of 1869 s. 20, and endorsed on ita certifieate 
that the proper stamp had been levied; but found out 
afterwards that the original omission was owing to an 
intention to evade payment of stamp-duty : 

HELD that the certificate was not such as was contem- 
plated by s. 20, and did not make the document admis- 
sible; and that the Judge ought, under s. 22, to have 
impounded the document and sent it to the Collector. 

` e 
e 
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Where a contract is reduced to writing, and the only 
cause of action betwgen the parties arises out of the 
document, no oral evidence is adınissible to provethe 
terms of the contract. 


Macpherson, C.J—Wz are-of opinion 
that the judgment of the Lower Appellate 
Court must be reversed, and tliat the plaintiff's 
suit ought to be dismissed. 

The dircumstances are peculiar owing to 
a mistake made by the Subordinate Judge 
who originally tried the case. The plaintiff 
sues to recover a sum of Rs. ‘1,100 snid 
to have been deposited by her with the 
defendant. To support her claim she pro- 
duces two letters purporting to be signed 
nnd sealed by the defendant, one of which 
is a roka amounting to a promissory note by 
which the defendant promises to repay the 
amount deposited on demand. The plaintiff 
also called certain witnesses to prove the 
fact of the deposit. 

The letter or roka, containing the promise 
to pay on demand, was unstamped ; and not 
ouly was it unstamped, but there was a 
refewence in it to the fact of its being 
unstamped, and it purported to contain an 
ngreement on the part of the defendant that, 
if litigation become necessary, he, the defend- 
ant, would pay whatever expenses might be 
incurred in order to stamp the document sgo 
as togmake it admissible aa evidence against 
him.. It is therefore a document which upon 
the face of it shows that the parties, 
knowing that it required to be stamped, did 
not stamp it with the intention to evade the 
payment of the proper duty. 

The document being of this description, 
the plaintiff applied to the Subordinate 
Judge, under Section 20 of Act XVIII of 
1869, to receive the amount of the stamp- 
duty and the penalty ; and the Subordinate 
Judge did in fact receive a certain sum on 
account of the stamp-cuty and penalty, and 
endorsed a certificate on the instrument thet 
the proper stamp-duty had heen levied on 
it. He did this without having taken the 
trouble to rend the document ; nt any rate, 
he did it without being aware that it con- 
tained the stipulation about providing the 
money for the stamp in the event of litiga- 
tion arising. Subsequently, when he went 
into the case, he discovered the existence of 
this provision, and found that he ought not 
to have admitted the document under Sec- 
tion 20 as it was clear that the plaintiff 
- took it without a stamp, with the intention 
of evading the stamp-duty. The Subordi- 
nate Judge ought there and then to have 
cancelled the certificate which he had 
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granted. „p He should have said that what 
he had done had been under a misapprelen- 
sfon of the facts, and that, had he been nware 
of the terms of the instrument, he would 
not have received it, inasmuch as Section 20 
gives him no power to receive the stamp- 
duty and penalty on an unstamped docu- 
ment unless he is satisfied that the omis- 
sion to execute it on paper bearing the proper 
stamp arose out of no intention to evade 
payment of the proper duty. When he 
found that be had (in contravention of the 
provisions of the law) received the stamp- 
duty, he ought to have at once caucelled what 


he had done and rejected the docum®nt. | 


But instead of doing this, after stating that 
he had now discovered that the parties had 
acted with the intention of evading the stamp 
law, he goes on to say :—“ Consequently 
“the mere fact of her paying the penalty 
“afterwards cannot mnke the execution of 
“the instrument o legal one, but it makes 
“the instrument presentable in Court and 
“ puts it under the discretion of the Judge 
‘to admit or not in evidence, but this dis- 
‘cretion cannot be exercised without first 
“ looking into the facts of the case.” 


He seems not to have been ayare that, 
even supposing that the document was ẹro- 
perly stamped by him under Section 20, it 
still would have been necessary for the 
plaintiff to prove the execution of it. The 
only effect of stamping a document under 
Section 20 is to enable the party to lny it 
before the Court, andgprove it in the ordinar 
way. The Subordinate Seige went “Into 
evidence as to this document, and he found 
that it was a forgery, and that the money was 
not paid to the defendant as alleged. 

There was then an appeal to the Judge, 
Mr. Levien, who disagreed with the Subordi- 
nate Judge, and held that the document is 
uot a forgery, and that the evidence proves 
that the money was deposited as alleged. | 
° It appears to us that the contract (if any) 
which was made between these parties was 
reduced to writing, and that the only cause 
of action which the plaintiff had against the 
defendant arose out of the contract embodied 
in this unstamped roka or promissory note. 
That being so, no oral evidence is admis- 
sible to prove the terms of the contract, and 
the Lower Courts were wrong in admitting 
such evidence. And ‘they ought not to have 
received the instrument itself na evidence, 
eveh supposing it to be no forgery. Of 
coursep if it had simply been an instrument 
bearing no stamp, and was one which the 
Court had power to receive under S8tton 20, 
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and the’ Court had received the penalty 
‘and stamp-duly, being satisfied that the 
omission to stamp it originally did not arhe 
from an intention to evade the payment of 
the proper duty, in such a case we should 
have had nothing to say on the subject. 
But here not only does it appear on the 
fuce of the document that the parties were 
intentionally evading the stamp-law, but the 
Subordinate Judge himself finds as a fact 
that the parties acted with the intention to 
evade it. Finding that they had this inten- 
tion, the Judge, in receiving the stamp-duty 
anã penalty, acted absolutely without author- 

_ity®or jurisdictionsand in direct contravention 
of the provisions of the Stamp Act: and his 
finding vitiated and rendered of no effect 
the certificate which he endorsed upon the 
instrument. A certificate given under such 
circumstances is not such a certificate as is 
contemplated by Section 20, and does not 
render the document admissible. The Subor- 
dinate Judge ought to have proceeded under 
Section 22 of the Stamp Act, and ought to 
have impounded the document and sent it to 
the Collector in order that he might prose- 
cuie the parties. 

For another reason also, this instrament 
is aot one which the Court had power to 
receive under Section 20, even if there had 
originally been no intention to evade the 
payment of the proper duty. Being in the 
nature of a promissory note, it is clear from 
Sections 19 and 28 that the document could 
not be received under Section 20. 
=æ Maving had ocasion to refer to the instru- 
mot in order to see the certificate endorsed 
on it, we may adf that it seems to us, both 
from its appearance and its terms, to be 
of a° most suspicious character. We are 
not here now for the purpose of dealing 
with the facts. But as the law necessitates 
our «eversing the decision of the Lower 
Appellate Court, it is a satisfaction to us 


Ahift we have little doubt that the Subordi-~ 


nate Judge was right in declaring the docu- 
ment to be a forgery. This is not one of 
the grounds, however, on which we dispose 
of this appeal. 

The decree of the Lower Appellate Court 
is reversed: and the decree of the Subor- 
dinate Judge is restored and affirmed, and 
the plaintiffs suit is dismissed with costs in 
-al] Courts, 


a m 


The 20th May 1875. 


Present: . 


The: Hon’ble A. G. Macpherson, Officiating 
Chief Justice, and the Hon’ble E. G. 
Birch, Judge. 


Purabees. 


Cases, Nos. 2041 to 2044 of 1874. 


Special Appeal from a decision passed by, 
the Subordinate Judge of LRungpore, 
dated the 12th May 1874, reversing a 
decision of the Moonsiff of Buddea- 
khally, dated the 14th July 1873. 


Juggodish Chander Biswas and others 
(Plaintiffs) Appellants, 


Versus 


e 
Tarrikoollah Sircar and others (Defendants) ° 
Respondents. 


Baboo Grija Sunker Mojoomdar 
- for Appellants. 


Baboo Issur Chunder Chuckerbutty 
for Respondents, 


There is nothing illegal in a purabee, when it is part 
of the consideration for which an agreement is entered 
into. 


Macpherson, C.J.—Tuep appeals num- 
bered 2041 and 2048 are dismissed with 
costs : and 2044 is dismissed without costs 
(gp no one appears for the respondent). 

In appeal No. 2042 we think that the 
judgment should be altered with reference to 
the purabee, which the Lower Courts seem to 
have treated as being an abwab -and illegal. 
It seems to us on the evidence that it is not 
in the nature of an abwuab or illegal cess, but 
really in the nature of a payment which the 
parties contracted to muke; and that there is 
nothing illegal about it, it being part of the 
consideration for which the agreement wasg 
entered into. We think, therefore, that the 
appellant is entitled to judgment on that. 
item, which was refused by the Lower Court 
with costs. This judgment does not affect 
Piplee Bibee in any way. 
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The 20th May 1875. 


Present: g 


The Hon’ble Louis S. Jackson and W., F. 


McDonell, Judges. 
Eyectment— Liability for Rent. 


Case No. 2192 of 1874. 


Special “Appeal from a decision passed by 
the Judge of Hooghly, dated the 4th June 
1874, reversing a decision of the Moonsiff 
of Serampore, dated the 17th March 1874. 


Kalee Doss Banerjee (Defendant) Appellant, 
VETSUS 


Nubeen Chunder Chatterjee (Plaintiff) 
Respondent. 


Baboo Sreenath Banerjee for Appellant. 


Baboo Bama Churn Banerjee for 
Respondent. 


Where a lease was granted by a Deputy Oollector 
without authority, and his act set aside by the Collector, 
the tenant who was turned out of possession without 
any beneficial occupation for the short period of his lease, 
was hgld not to be liable for rent. 


Jachson, J—Tue ground on which the 
Lower Appellate Court has given judgment 
neninst the defendant in this ease is not ensy 
to understand. The defendant had taken a 
Jease of some waste land under the Collector 
for the term of 80 years. This lease which 
was granted by the Deputy Collector was 
set aside by superior orders, and the defendant 
admittedly had lost possession of the land. 
According to his statement which may or 
may not be true, he, during the time of his 
possession, had spent money upon the land 
and had been put to considerable inconvenience 
and expense in improving it. The plaintiff, 
ns ijaradar from the Government whose right 
had been suspended and has since been re- 
stored by order of the Board of Revenue, 
brought this suit for recovery of arrears of 
rent from the defendant for the time that ke 
was in possession. Now, the lease was grant- 
ed for the purpose of improving and occu- 
pying the lands, and if the lJessor—the 
Deputy Collector—in granting it, had acted 
without authority, and his act was set aside by 
the Collector, the tenant being turned out of 
possession, the defendant was not under the 
circumstances called upon to pay the rent. 
There is nothing on the record to show that 
the» defendant had any beneficial occupation 
for the short time that he remained in posses- 
egion, We think the decision of the Moonsiff 
was right, and the Judge ought not to have 
set it nside, and that this appeal must be 
allowed with costs. 

e 


The 20th May 1875. 


Present: 


The Hou’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Parties settling with Government at a reduced 
Jumma—fte-formed Lands. 


Case No. 1551 of 1874. 


Special Appeal from a decision passed by 
the Officiating Judge of Dacca, dated 
the 2nd March 1874, affirming a decision 
of the Additional Subordinate Judge of 
that district, dated the 26th May 1878. 


Kristo Molun Bysack and others (Plaintiffs) 
Appellants, 


VETSUS 


The Collector of Dacca, on behalf of Govern- 
ment (Defendant) Respondent. ` 


Baboos Sreenath Dass and Huree Mohun 
Chuckerbutty for Appellants. 


Baboo Unnoda Pershad Banerjee for 
Respondent. 


Parties settling with Government are eafitled to all 
the proprietary rights of the Government, inci@ding 
the re-formed lands, unless they take the estate ata 
reduced jamma from that fixed at the original settlement, 
in which case they are ın the position of a proprietor who 
has accepted a remission of revenue in consideration of 
the loss of area of the Jand,—a situation which dis- 
entitles them to the lands re-formed. 


Jackson, J.—Ir appears to us that in 
this case the decision*of th8 Lower AppéMat? 
Court must be affirmed. The land Was 
claimed by the plaintiffs As re-formation on 
the site of land originally belonging to the 
estate which the plaintiffs had purchased. 
Now the estate purchased by the plaintiffs 
was not the originally settled estate bearing 
the same number on the towjee. Itevas a 
newly constituted towjee with a very 
reduced area and a very largely reduted 
jumma. This case in point of fact, except 
that the present suit is against Government 
instead of being against the adjacent pio- 
prietors, and being to that extent in our 
opinion weaker, very much resembles the 
case, and is certainly bound by the authority 
in the case reported in 19 Weekly 
Reporter, 89. We have been pressed with a 
decision of this Bench, arrived at when 
Mr, Justice Ainslie sat with me, which is to 
be found ‘in 21 Weekly Reporter, 115, 
in whigh we held that the party taking the 
settlement was entitled to all the rights of 
the Government including the refermed 
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lands, and the distinction in that case which 
‘we pointed out most emphatically both at the 
original hearing aud in our judgment 4n 
review, reported in 22 Weekly Reporter,* 
was that it did not appear in that onse 
that the plaintiffs had taken the estate at 
a reduced jumma from that fixed at the 
original settlement. If that was so, of 
course the- purchasers faily took it with 
all the incidents of proprietorship as it existed 
at the time. In the case now before us, the 
jumma originally, Rs. 50, is now reduced to 
Rs. 25. That makes a very great diffetence, 
nnd the difference is this that the plaintiffs 
,are*by their purchase at that reduced jumma 
in the position of a proprietor who has 
accepted a remission of revenue in considern- 
tion of the loss of area of the land. The 
plaintiffs are, therefore, in the situation 
referred to by the Judicial Committee in 
Lopez’ case, which would disentitle them to 
the lands re-formed, and in fact the lands 
re-formed are not lands in site of any portion 
of the estate sold to the plaintiffs. It is 
altogether another question whether the 
plaintiffs are entitled to the accretions on 
condition of their paying additional revenue 
to Government in respect of the lands 
accweted. That is not a question at present 
before us. The special appenl must be 
dismissed with costs. 


The 21st May 1875. 


ae ef Teseit: 
e The Hon'ble E. G. Birch, Judge. 


Suit for Enhandement of Rent—Declaratory 
Decree— Famine. 


Case No. 1872 of 1874. 


Special Appeal from a decision passed by 
thee Officiating Additional Subordinate 
Judge of Tipperah, dated the 15th May 
1874, modifying a decision of the Moon- 


KA of Panchpookhoria, dated the 24th 
ovember 1873. 
Kaleo Nath Bhuitacharjee and others 
(Plaintiffs) Appellants, 
versus 
Shaikh Abbas and others (Defendants) 
Respondents. 


- Baboo Bykunt Nath Dass for Appellgnts. 
No one for Respondents. 
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A decree may declare that a tenure is not protected 
from enhancement, but it cannot declare that the decree- 
holger 1s entitled to enhance the rent at a reasonable 
rate 


An Appallate Court is not competent to decide a suit 
for enhancement of rent otherwise than on its meitas, 
on the ground of an existing famine, 


THE judgments in this case are not credit- 
able to either of the officers concerned. 
The Moonsiff’s judgment is peculiar. He 
says that in his opinion the rate alleged by 
the plaintiff las not been proved, and that 
therefore the plaintifs claim is liable to 
dismissal ; but he goes on to say that the 
plaintiff can have a declaratory order that 
he is entitled to enhanee the rent at a 
reasonable rate. This order is one which 
could not be allowed to stand. All that the 
Moonsiff could declare under such circum- 
stances would be that the tenure was not pro- 
tected from enhancement. 

Upon the case coming before the Subor- 
dinate Judge on appeal, he, in a judgment 
which is also ambiguously worded, appa- 
rently disapproves of the Moonsiff’s decision. 
He says he does not consider it proper to 
remand the case, it being the year of futnine. ‘ 
He, for the same renson, does not consider 
it advisable either to enhance the rent or to 
dismiss the plaintiffs suit, and he solves the 
dilemma by giving the plaintiff n decree at 
the former jumma admitted by the defendant. 
This is not the way for a judicial offi@er to 
try the case, and I have no alternative but to 
remand the case to the Subordinate Judge 
for trial on its merits. I make no order 
as to the costs in this Court: the costs in the 
Lower Coarts will follow the result of the 
trial on remand. 





The 25th May 1875. 


Present: 


The How’ble Louis S. Jackson and W. F. 
° McDonell, Judges. 


Certificate y Administration—Appeal under 
Act XXVII of 1860—Finding as to a Will 
— Jurisdiction. 


Case No. 84 of 1876. 


Miscellaneous Appeal from an order passed 
by the Judge of Hooghly, dated the 9th 
anuary 1875, 


Ram Lall Mookerjee (Objector) Appellant, 
versus 


Komola Kaminee Debee (Petitioner) — 
Respondent. 
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Mr. C. Jackson and Baboo Motee Lall 
Mookerjee for Appellant. ° 


Air. Lowe and Baboos Mohinee Mohun Roy 
aud Umbika Churn Banerjee for Re- 
spondent. 


A widow having applied. under Act XXVII of 1860, 
for a certificate under her deceased huaband’sa will, his 
brother caĥe in not as a claimant of the certificate, and 
impugned the widow's allegation that the deceased hus- 
band had made a will. The Judge upon this went into 
the evidence, found in favor of the will, and granted 
the certificate applied for. Against this order the bro- 
ther appealed to the High Court: 

Hep, that the appellant had no locus standi, as the 
appeal contemplated iu s. 6 was limited to persons in 
conflict with the original petitioner as claimants. 

HELD that the finding of the Judge as to the making 
of the will was akra vires, and of no effect. 


Jackson J.—I HAVE had the opportunity 
of conferring with the learned Officiating 
Chief Justice on this matter, and I am able 
to say that the view which he takes is the 
game that we originally took during the 
argument., ‘The purpose of granting a cer- 
tificate under Act XX VII of 1860 is “to 
“affad greater security to persons paying 
ít to the representatives of deceased persons 
& debts which are payable in respect of the 
‘‘estates of such deceased persons, and to 
4 facilitate the collection of such debts by 
“removing all doubts as to the legal title 
4 to gemand and receive the same.” The 
purposes of representation, therefore, for 
which a certificate is granted under this Act 
are different from and fall very greatly short 
of representation under a will either in 
England or in the origiual side of this Court, 
and when an applieation is made under this 
Act, the Court is directed, on receiving the 
application which should set forth the title 
of the applicant, “to give notice thereof, 


‘inviting claimants, ayd fixing a day for 


‘‘hearing the petitiou, aud upon the appoint- 
“ed day, or as soon after as may be con- 
‘venient, to determine the right to the cef- 
‘‘tifieate, and grant the same accordingly.” 
In the onse before us the application was 
made in respect of the estate of the deceased 
Beharee Lall Mookerjee by his widow 
Komola Kaminee Debee, and she alleged that 
under the provisions of a will made by her 
husband she was entitled to succeed to his 
estate, and she prayed to obtain a certificate 
in respect of it. Upon noties being given 
by “the Court the brother of the deceased, 
named Ram Lall, came in, not as a claimant 


" of the certificate, but to oppose and impugn 


the allegation whieh the widow’s petition 
contained, viz., that his deceased brother had 
made a will. The object of that opposition 
® 
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is manifegf, for on readivg the will if appears, 


nt the effect of it is completely to disu- 
herit the brother, who would be the rever- 
sioner. The terms of the will are such as 
completely to deprive him from deriving any 
benefit from the estate. The Court, upon 
the brother’s objection, framed an issue as to 
the making of the will iu question, and evt- 
dence was gone into very fully on the 
subject, and the result was that the Judge 
found in favor of the will, and granted a 
certificate in accordance with it. Against 
this Order the brother Ram Lall appeals to 
this Court. Now the appeal to the Sudder 


Court or to this Court sĝems to be limited . 


by Section 6 of the Act, which enables the 
Court to suspend or grant a certificate 
declaring the party to whom certificate should 
be granted, or to direct such further proceed- 
ings for the investigation of the title as it 
thinks fit todo. The word “title?” in ths 
Section, ns also in Section 3, seems to us to 
be merely the title as mentioned in the 
preamble, viz., the title to demand and receive 
the debts due to the estate, and is the same 
thing as the title or right to the certificate. 
It appears, therefore, that the appeal cou- 
templated by Section 6 should kg, as the 
claim or opposition under Section 3 sh®uld 
be, limited to persons who are in conflict 
with the original petitioner in claiming tho 
eertificnte. We think, therefore, that the 
appellant before us had no locus standi, 
either in the Court below or here in oppos- 
ing the grant of certigcate,aud that the cor- 


tificate to that extent, and the order of the 


Judge to that extent must be upheld. But 
we must also observe, on the other hand, 
that the Judge went beyond his necessum y 
duty in going to determine that the widow. 
who was manifestly the only person entitled 
to the certificate as heir, was entitled to tho 
certificate under the will, The proceédings 
uuder this Act differ from the contentjous 
‘proceedings under the Suceession Act iu 
this that they have no finality. They are 
called summary proceedings, and are undoubt- 
edly liable to be questioned and set aside 
upon the bringing of a civil suit; and eon- 
sideling that an appeal lies to the High 
Court, and that a civil suit may be biouvhit 
in the Court of the Moonsiff, it appears 
exceedingly inconvenient, to say the least 
of it, that a decision solemnly arrived at by 
the 
by the High Court, should be liable to ie 
questioed by one of the inferior Courts of 
the country. All that the Judge ought to 
have done was to determine wh "Was the 
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person who had right to the certificate, and 
in this case there being no possible queatign 
as to who that person was, it appears to us 
that the order of the Judge should have 
been limited to an order granting the oer- 
tificate to Komola Kaminee Debee, and that 
the order accordingly must be limited to that 
extent. All finding, therefore, as to the 
making of the will will be declared to be of 
no effect, and the determination of that ques- 
tion will be reserved for a civil suit to be 
brought by the person whose interest it will 
be to bring it. In this case each pai ty will 
bear his own costs all throughout, 
e 


The 26th May 18765. 


Present: 


The Hon'ble A. G. Macpherson, Officiating 
Chief Justice, and the Houwble H. B. 
Lawford, Judge. 


Mortgage-bonds— Money Decree—Execution- 
sale, 


Case No. 1861 of 1874. 
rd 


2 

Special Appeal from a decision passed by 
the Officiating Subordinate Judge of 
Tipperah, dated the 16th April 1874, 
affirming a decision of the Moonsiff of 
Nassirnuggur, dated the 30th June 18738. 


“dum Kant Roy*(Defendant) Appellant, 
° versus 


Raj Kishore Deb (Plaintiff) Respondent, 


Baboo Mohinee Mohun Roy for Appellant. 


: Baboo Grish Chunder Ghose for 
Respondent. : 


In a suit for on of property which plaintiff ’s 
vendor (K) had purchased from one A, R K, the defend- 
ant in possession, claimed to be entitled to retain posses- 
sion as purchaser under a sale in execution of a decree 
jpn A, which had been obtained on bonds which 
p edged the property although the mortgage was not 

eclared in the decree: 

Hetp that, if R K could prove that by the bonds in 
uestion this property was pledged as security for the 
ebts covered by them, he would be entitled to remain 

in possession. 


Macpherson, C.J.—Tue facts are thesé :— 
The defendant, Amar Chand, owned, or 
professed to be the owner of, an 8-anna 
share #f a telook. In February 1865 he 


Pa 
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borrowed Rs. 200 fiom the defendant, Raj 
Kristo, aud by way of stcurity gave him 
a bond, by which he mortgaged 12 kanees of 
land. Jn January 1866 he borrowed Rs. 300 
from the sume defendant, Raj Kristo, and by 
way of security gave him two bonds, by 
which he mortgaged 4 annas of the 
tulook. In May 1867 (20th Pous 1278) he 
gold 1 anna 6 gundas, &c., out Of his 8 
annas share to the defendant, Khursidoonissa, 
for Rs. 867, of which Rs. 50 were paid in 
cash to Amar Chand, and Rs. 317 were paid 
to Raj} Kristo in satisfaction of debts due to 
him. 

Raj Kiisto subsequently sued on the two 
bonds of 1866 (given to secure the Rs. 800) 
and obtained a simple money-dectee, making 
uo allusion to the mortgage. Under this 
decree, the right, title, &c., of Amar Chand 
in 4 annas of the talook weie attached, 
and they were sold on the Ilib September 
1867, the defendant Ram Kant (the nppellane 
before us) being the purchaser, who subse- 
quently obtained possession. f 

On the 13th Bhadro 1278 (1871), the 
plaintiff, Raj Kishore, purchased from Khur- 
sidoonissa the 1 anna 6 gundas, &c., share, 
which she bought in May 1867. 

After these mortgages were made, and the 
1 anna 6 gundns share was sold to Khur- 
sidoonissa, certain strangers sued and got a 
decree for one-half of the 8 annas shaie 
cluimed by Amar Chand, and with which he 
had been dealing as if if were his own. 
Only a 4-anna share altogether remained to 
satisfy the various claims just stnted. 

The plaintiff sues for possession of the 
share which he purchased fiom Khur- 
sidoonissa, 

The fitst Court has found that Rs. 317, 
which foimed part’ of the consideration for 
the sale to her, were applied in prying off 
the Rs. 200 bond given to Raj Kristo in 
1865: that the two bonds for Rs. 800 given 
in 1866 remained unsatisfied: and that it 
was on these latter bonds that Raj Kristo 
sued, and got the decree at the sale in exe- 
cution of which the appellant Ram Kaut 
purchased. The Lower Appellate Court 
does not find distinctly in respect of which 
of the bonds the Rs. 317 were applied. But 
both Courts hold that the plaintiff is entitled 
to recover possession, because Khursidoo- 
nissn’s purchase (under which he claims) 
is prior to the attachment under which the 
appellant Ram Kant claims. But Ram Kant 
coutends that being in possession he is enti- 
tled to be kept in it, because although 
the mortgage is not declared in the decree 
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under which he purchased, he is never- 
theless entitled tô the benefit of the m@t- 
gage if he can prove that it in fact 
existed, And he relies on a decision of a 
Division Bench of this Court, reported in 
7 Weekly Reporter, 232. ‘There is also a 
Full Bench decision (23 Weekly Reporter, 
190) which supports this contention. 
Followink these decisions we think that, 
if Rom Kant can prove that by the 
bonds on which the money-deciee was given, 
under which he purchased, this property was 
mortgaged ns security for the debts covered 
by them, he is now eutitled to remain in 
possession as against the plaintiff. The 
Subordinate Judge’ says another suit may be 
brought to establish and give effect to the 
pledge of the land. It seems to us that no 
further suit is necessary, all the parties being 
before the Court in the present suit. But 
the case must be remanded in order that the 
Subordinate Judge may decide various ques- 
tions which he has left undecided, and on 
the decision of which the position of the 
parties depends. He must decide distinotly 


e and expressly in satisfaction of what debts 


the Rs. 817 paid by Khursidoonissa were 
applied,—+.e., whether in respect of the first 
bond for Rs. 200 (of February 1865) or of 
the later bonds for Rs. 300, or either of them. 
Thenghe must find distinctly in respect of 
which bond the suit was brought in which 
the decree was made under which Ram Kaut 
purchased: and he will decide whether or 
not these bonds constituted a morigage, or 
pledge of a 4-anna share, which was valid 
and binding as against Khursidoonissa at the 
time the suit was brought. 

If the Subordinate Judge shall be of 
opinion that the mortgages had mot been 
sutisfied, and that they were still subsisting 
and valid when the suit was brought and the 
decree made, then the appellant, Ram Kant, 
has a good title as against the plaintiff, ane 
the suit of the latter ought to be dismissed. 
If, on the other hand, the mortgages which 
were prior to Khursidoonissa’s purchase 
were satisfied and no longer subsisted against 
her, then the plaintiff is entitled to be put 


_ in possession of the share which he claims. 


Nothing has been brought to our notice 
which leads us to suppose that the share 
purchased by Khursidoonissa was 1 anna 
6 gundas, &¢., out of any particular 4 aunas, 

The costs of this appeal and of the suit 
will depend upon the result of the remand. 
The costs of this special appeal we declare 
to be Ra. 82. 


————— 
pay 
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ə The 261h May 1875. 


X Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Mahomedan Law—Pre-emption— Objections— 
Special Appeal. 


Case No. 286 of 1874, 


Special Appeal from a decision passed by 
the Subordinate Judge of Shahabad, 
dated the 21st November 1873, reversing 
a decision of the Moonstff of Arrah, dad 
the 16th June 187183. è 


Byjnath Pershad (Defendant) Appellant, 
versus 
Kopilmon Singh (Plaintiff) Respondent. 


Baboo Mohesh Chunder Chowdhry and 
Moonshee Mahomed Yusoof for Appellant. 


Baboos Unnoda Pershad Banerjee and 
Chunder Madhub Ghose for Respondent. 


The right of pre-emption arises from a rule of law 
by which the owner of the land is bound; and it exists 
no longer if there ceases to be an owner who is bound 
by the law either as a Alahomedan or by custom. @ 

A native of Lower Bengal seeking his fortune in 
Behar, would not be bound by the rule of Mahomedan 
law, 1f nothing were shown to the con 

An objection on a point of law may be taken at any 
stage of a case, even for the first time in special appeal. 


Glover, J.—Tuis was a suit to recover 
possession of a louse ky tight of pre-emption, 
Lhe parties are all Hiudoos. 

The house belonged to three persons, 
Kalee Churn Ram, Hur Gobind, and Ram 
Pershad, who carried on a banking business. 

The defendant, Byjuath Pershad, had a 
claim against them on account of certain 
unpaid hoondees, and brought a suit to 
recover which was decreed in his favdr on 
the 80th December 1868, on the basis of 
£ compromise, three-fourths share of the 
house in dispute being mortgaged to the 
decree-holder as security for his debt. 

Another suit was brought much about the 
same time against the bankers by Moti Ram, 
which resulted in a decree on December 
28ih, 1868, mortgaging a one-fourth share 
of the house as security. 

After this in 1869 (January 9th), a decree 
was obtained against Hur Gobind in the 
Small Cause Court, and ia execution by 
the Arrah Civil Court, the right and interest 
of the gudgment-debtor in the house was 
put up for sale, and was purchased by Baboo 
Rvjonee Kant Banerjee (the vendor M this 
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.case) for Rs. 240. Proceedingsewere also 


taken in execution of the other decrge, 
and the shares of the two remaining partners 
were sold in February 1871, Rujonee Kant 
being again the buyer. 

And he also bought the decree held by 
Moti Ram on the 12th of June 1871. 

The defendant, Byjnath Pershad, then exe- 
cuted his mortgage decree of December 80th, 
1868, when Baboo Rujonee Kant objected 
and got the property released. Eventually, 
however, matters were arranged betwen 
tho two, and Rujonee Kant on the Sth Feb- 
ruary 1872 conveyed to the defendant his 


- interest in the difputed house, together with 


other property. 

The plaintiff on this conveyance came in 

as a shuffee, declaring that he bad a right 
to pre-emption of the house on the ground 
of vicinage. 
’ The Moonsif, a Mahomedan gentleman, 
dismissed his suit on the ground that the 
plaintiff had not performed the necessary 
ceremonies, but the Subordinate Judge, like- 
wise a Mahomedan, gave him a decree holding 
that there was a substantial compliance with 
the requirements of the law. 

The gase has been argued before us at 
vefy great length. And the first question 
we have to decide is whether the plaintiff 
has any right of pre-emption to the house 
in dispute, regard being had to the position 
and status of his vendor Rujouee Kant 
Banerjee. 

ujonee Kante Bangyjee is a pleader’ of 
thg Arrab Civil Court, but he is not a 
native of Behar, He is described in the 
kobala as “a resident of Kalighatn, near 
“Calcutta, at present residing in the town 
“of Arrah.” In the plaint he is styled 
pleader of the Arrah Civil Court. It has 
not been contended before us that the vend- 
ors ° domicile was not really at Kalighata, 
or, that his residence at Arrah was any- 
thing more than temporary, he having gont 
there as a pleader with no intention of 
staying longer than his interests demanded, 
Presumably, therefore, Baboo Rujonee Kant 
is not a Hindoo inhabitant of the Behar 
Province, who would, by a custom, which 
has been for some time recognized by this 
Court in its decisions on the point, be subject 
to the role of Mahomedan law in matters 
of pre-emption; and before the plaintiff 
‘could succeed in his present contentipn, it 
would be necessary for him to show that the 
vendor was so bound. In Poorn® Singh 
Munnipooree v. Huree Ohurn Surmah, 
XYI Weekly Reporter, 4-41, it is laid down 
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that the right of pre-emption arises from 
a ule of law by which’ the owner of the 
land is bound and it exists uo longer, if 
there ceases to be an owner who is bound 
by the law either as a Mahomedan or by 
custom. I entirely concur in this exposition 
of the law. And I think that in the 
present case the plaintiff was bound in the 
first instance to show that the Vendor of 
the defendant, an inhabitant and native 
of Lower Bengal where no custom of 
pre-emption amongst Hindoos existed, was 
subject to the rule of Jaw prevailing amongst 
Hindoos of Behar, by reason of his being 
domiciled within that province. ‘ Huk 
shuffa” is but a weak legal right, and as 
it is derogatory to individual privilege should 
be subject to strict limitations. It was 
for the plaintiff in this case to show that 
he possessed that tight by reason of the 
vendor having subjected himself to the 
local custom, and, as he has not done this, 
I think his suit should fail. 

But it is contended that this objection 
was not raised in the Courts below and 
that the plaintiff had had in consequence * 
any opportunity of proving the vendors 
liability: it was also contended that in the 
special appeal stage the objection ought 
not to be allowed. 

I do not consider the latter objection 

tenable, as the question is one of law and 
might be properly tuken at any time, 
With regard to the first, the Moonsiff’s 
issues would no doubt have covered sueh 
a case, but his decision merely lays it 
down that Hindoos in Behar had accepted 
the custom of pre-emption, the question 
whether the vendor in this case came 
under the desigaation of a Hindoo of 
Behar was not entered into: nor did the 
Subordinate Judge decide it; apparently 
he did not consider it necessary to do so. 
e It appears to me, therefore, that, under 
Section 354 of the Civil Procedure Code, 
we are bound to remaud this case in order 
that the plaintif, a Hindoo, seeking as 
against a Hindoo the advantage given by 
Mahomedan law of preventing an owner 
of property from selling that property to 
whom he pleased, may have an opportunity 
of proving that the vendor also a Hindoo 
was subject to that law, 

Prima facie, as before remarked, ° the 
vendor was not a Hindoo of Behar who 
had accepted the Mahomedan law by 
custom. He was a native of Lower 
Bengal, who had come to seek his fortune 
by pleading in the Behar (Gyn). Civil 
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Court, and whose domicile was presumably 
in his own village 6f Kalighata. If nothipg 
were shown to the contrary, he would not ie 
bound by the rule of Mahomedan law, and 
the plaintiff would have no cause of action 
in a sale made by him to a third party 
Without regard to the right of pre-emption. 

The appeal will remain on the file of 
this Couft, and the plaintiff will be allowed 
by the Subordinate Judge 20 days time 
in which to prove, if he wishes, a case that 
the vendor Rujonee Kant Banerjee was 
subject to the rule of Mahomedan law. 
If the plaintiff does adduce evidence on 
. this point, the Subordinate Judge will 
find upon it and return the case to this 
Court for final adjudication, If the plaintiff 
declines to give evidence, the Subordinate 
Judge will record the fact ond transmit 
the record without further enquiry. Of 
course the defendant will have the same 
privilege of adducing evidence if he wishes 
to-do so. 

Miiter, J.—I concur. 


e 
The 26th May 1875. 
Present: 
The Hon’ble Romesh Chunder Mitter, 
è Judge. 


User—Delays—Right of Action—Limitation— 
, Cause of Action. 


Case No. 868 of 1874, 


Special Appeal from a decision passed by 

the Judge of Sarun, dated the 6th 

. February 1874, reversing a decision of 
the Moonsiff of Sewan, dated the 30th 
December 1872. 


Ramphul Sahoo (Plaintiff) Appellant, 
versus e 


Misree Lall (Defendant) Respondent. 
Moonshee Mahomed Yusoof for Appellant. 


Baboos Mohinee Mohun Roy and Taruck 
Nath Paleet for Respondent. 


A suit in which plaintiff claimed to have a drain 
closed on the giound that it passed through his land, 
having been dismissed, because, lat, the delay in bringing 
it amounted to consent; 2ndly, because it was butea by 
limitation with reference to Act XIV of 1859 s, 1c]. 16; 
and §&rdly, because the existence of the drain as a 
covered drain would entail no injury to plaintiff : 

HELD that the Courts of this country have no power 
to refuse relief on the ground of meie delay, where the 
plaintiff establishes a right not affected by tation : 


Hep that the claim was not barred by limitation, as 


plaintiff ’s cafe of action did not rest on adverse pos- ` 


sengon, but counted from the last act of trespass : 

ELD that a plaintif whose right has been invaded 
is entitled to a remedy, whether any damage has 
accrued to him or not. 


Turis suit, which has been valued at Rs. 10, 
has been pending in various Courts since 
28rd January 1871 when it was first insti- 
tuted. It has been once remanded by the 
Lower Appellate Court, and I regret to find. 
that I am compelled to remand it again. 

The’ plaintiff ’s claim was to have a drain, 
which he alleged to have been recently 


constructed by the defendant, closed, on fhe . 


ground that it passed through hisland. The 
defendant denied that it was on the plaintiff’s 
land, and claimed to have it maintained as it 
was. From these allegations it appears to 
me that two issues arose between the parties ; 
Ist, was it the plaintiff’s laud upon which 
the disputed drain had been constructed ; and 
2udly, if it were the plaintiff’s land, was the 
defendant entitled to keep up this drain upon 
it. 

After this case was remanded by the 
Lower Appellate Court, the Moonsiff framed 
the following issues :— 

“ 1¢¢,—Whether or not the defendant #as 
‘“‘ constructed a new drain running towards 
“the east in the plaintiff’s yard contrary to 
“the course of the old drain hitherto run- 
“ning towards the south. If the drain be 
“ proved to be newly constructed, would any 
“injury accrue to the plaintiff thereby, and 
“would it be a source o 
($i him,” 

“ 2nd.—Are the decisions ‘of the Criminal 
“Court, dated the 24th January 1870, fit to 
‘be set aside ; aud'is plaintiff entitled to a 
“ decree.” 

The second issue was framed with refer- 
ence to a oriminal proceeding which ewas 
instituted by the defendant, and which 
resulted in his favour. Itin no way affec 
the questions in the present case, and may be 
left out of consideration. The first issue, 
which is the important one, has been framed 
in such a confused manner that it can 
hardly be said to have raised distinctly both 
the two questions mentioned above. 

However, the Moonsiff found upon this 
issue that the drain existed for nine or ten 
years. As to whether it was the plaintiff’s 
land or not, upon which the drain had been 
constfucted, the decision is not at all clear ; 
but fromea portion of his judgment it would 
appear that he was inclined to lean towards 
a finding in favour of the plaintiff, ~~e 
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_ After having arrived at this pgint of his 
judgment, the Moonsiff thought that three 
other questions arose between the parties, 
and it wns necessary to determine them. 
These were, Ist, whether the plaintiff’s silence 
for a long time did not amount to consent; 
2ndly, whether the suit was barred by limi- 
tation; and 8rdly, what would be the 
respective measures of injury to the plaintiff 
or the defendant, if the drain in question be 
allowed to exist or if it be stopped. 

He found that, after the construction of 
the drain, the plaintiff remained silenf, i.e., 
he delayed in bringing this suit for six or 
. seven years. After finding this fnet, the 
Moonsiff observes ns follows :—“ In this state 
“of things, plaintiffs consent to the exis- 
“t tence of the disputed drain is quite clear.” 
On the question of limitation, he held 
that, as the suit bad been brought more than 
six years after the construction of the drain, 
it was barred under clause 16, Section 1 of 
Act XIV of 1859. On the third of these 
questions, he found that, if the drain be 
stopped, nnd the defendant be obliged to 
niter the drainnge of his house, he would—to 
use the Moonsiff’s language,—* Jose hundreds 
of rupegs.” But, if on the other hand, the 
deféndant be directed to construct a “pucca 
covered drain” to run towards the south as 
far ns “the gully” at the foot of his wall, 
the plaintiff would not be injured at all, 
He accordingly directed the defendant to 
construct the drain in the manner indicated 

by him, and dismpissed,the suit. 

aon appeal the District Judge has upheld 

{his judgment. 

I think the décision of the Lower Courts 
cannot be upheld. The Moonsiff has 
assigned three reasons for his conclusion ; I sé, 
the delay in bringing the suit amounts to 
consent on the part of the plaintiff to the 
existence of the drain; 2nd/y, the suit is 
barred by limitation; and 8rdly, the stop- 
ping of the drain will entail loss to a great 
extent upon the defendant, but its existence 
in the way proposed by the Court will result 
in no possible injury to the plaintiff. 

Passing over the objection that all these 
questions were not raised in proper time and 
were not embraced in the issues framed, and 
consequently the plaintiff had no opportunity 
of ndducing any evidence bearing upon 
them, I think the reasons given by the Court 
in deciding them in defendant’s favour are all 
erroneous in law. ¥ 

To hold that because the plaintiff delayed 
in bringing this suit for six or seven yenrs, it 
muse presumed that he is a consenting party 


"d 


THE WEEKLY REPORTER. Rulings. [Vo]. XXIV. 


to the existence of the drain in the present 
stye, would be I think $ubstituting a new 
period of limitation for that laid down by 
the Legislature. Where, on account of long 
delay, Courts in England refuse to grant any 
relief, there the course of the Court is 
justifiable on the ground, that it being discre- 
tionary with it to grant the relief asked for 
or not, having regard to the long “delay in 
bringing forward a claim, it would not be 
erroneous exercise of that discretion in 
refusing to grant it. But no such discretion 
exists in our Courts. Where a party estab- 
lishes a right not affected by limitation, 
that right must be given effect to. This 
question has been discussed in several 
Madras cases, aud it has been generally held 
that no such power exists in the Courts of 
this country. I am therefore of opinion that 
the Lower Courts were not right in dismiss- 
ing the plaintiffs claim on the ground of 
mere delay. 

The next question is wera the Lower 
Courts right in holding that the plaintiff’s 
claim had been barred by the law of lgmita- 
tion. The Moonsiff applied clause 16 ofe 
Section 1 of Act XIV of 1859. But I do 
not think that this is n correct view of the 
law of limitation as applicable to this case, 
If the plaintiff has been dispossessed from 
any portion of his Iand by an adverse pos- 
session having been taken by the defendant, 
the case would then fall within clause 12 ; 
but, if on the other hand, no adverse posses- 
sion has been taken by the defendant, then 
ench act of trespass on, the plaintiffs land 
would constitute a fresh cause of action, and 
whether the period be six years or twelve 
years, the plaintiff would be competent to 
rely upon the last act of trespass as 
constituting n cause of action; unless the 
defendant had acquired an indefensible right 
of easement by user. I am of opinion 
therefore that the reasons assigned by the 
Lower Court for holding that the plaintiffs 
claim is barred by-limitation are erroneous. 

As regards the third ground, it appears to 
me that it ought not to have any weight in 
the decision of this case. If it be the plain- 
tiff’s Jand upon which the drain has been 
constructed or through which the defendant 
drains the water of his premises, it is quite 
immaterial in this case to enquire what is 
the extent of the damnge caused toe the 
plaintiff by this unlawful act of the defend- 
ant. If the plaintiff’s undoubted right has 
bean invaded, he would be entitled to a 
remedy whether any damage had accrued .to 
him or not, 
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For these reasons, I think there has not 
been a proper trial of this simple case, ang I 
am also of opinion that the issues that were 
originally framed were of such a vague and 
confused nature, that the attention of the 
parties was not rightly directed to the points 
upon which they were called upon to adduce 
their evidence. I therefore remand this 
case to “the Moonsiff to decide it again after 
allowing the parties opportunity to adduce 
evidence upon the issues indicated above, and 
also upon any other point which may appear 
to him necessary for the right adjudication 
of the dispute between the parties. Costs 
to follow the result. 





~The 27th May 1875. 


Present: 
The Hon’ble A. G. Macpherson, Officiating 


Chief Justice, and the Hon’ble H. B. 


Lawford; Judge. 
Bond— Obligation. 
Case No. 1882 of 1874, 


Special Appeal from a decision passed by 
the Officiating Judge of Sylhet, dated 
the 81st March 1874, modifying a deoi- 
sion of the Sudder Moonsiff of that 

disgrict, dated the 17th November 1878. 


Gour Kishore Dutt Chowdry (Defendant) 
Appellant, 


Versus 


Ozeer Ali and others (Plaintiffs) 
Respondents. 


Baboo Annund Gopal Paleet for Appellant 


‘Baboo Joy Gobind Shome for Respondents. 


The fact that the money raised on a bond is used to 
pay a debt due by a third party (G) does not make such 
third party hable to the party who executed the bong, 
unless the latter Joined in the bond at the request of the 
third party or of some one acting under his authority. 

Macpherson, C.J.—THis case must be 
remanded in order that the Judge may try 
the issue raised by the ‘first defendant in his 
written statement and in the Court of first 
Instance, and which has not been decided 
by the Judge, viz., whether the plaintiff exe- 
cuted the bond which is the foundation of 
this. suit at the request of the defendant 
Gour Kishore Datt Chowdhry. The Judge 
has found this defendant liable not because 
he ever asked the plaintiff to sign this bond, 
but because the money which was lent on 
his bond was applied in paying off a debt 


due fromeGour Kishore, The Judge finds. 
that Gour Kisbore instructed the defendant 
Ram Churn, who was his mookhtar, to make 
a certain payment to one Kena Ram out of 
rents which were to come into the hands 
of Ram Churn, and that Ram Churn, instead 
of making the payment out of these rents 
as directed, raised money upon this bond, 
to which the plaintiff, at the request of Ram 
Churn, became a party, and with the money 
thus raised paid off Kena Ram. 

Now if all this was done at the request 
of Gour Kishore Dutt Chowdhry, or if Rpm 
Churn had authority from Gour Kishore Rutt 


Chowdhry to raise money &s he did for him, - 


then Gour Kishore may be bound, and the 
plaintiff’s suit may lie. But the fact that 
the money raised on the bond was used by 
Ram Churn to pay the debt due by Gour 
Kishore to Kena Ram, will not make Gour 
Kishore liable to the plaintiff in the present 
suit, unless the plaintiff joined in the bond 
at the request of Gour Kishore or of some 
one who was authorized by him to request 
the plaintiff to join in it on his behalf. 

The costs of this appeal will follow the 
result of the remand. 


& 
© 





The 27th May 1875. 


Present : 


The Hon’ble Louis $, Jakson and W. > 
McDonell, Judges. . 


De facto Owner's Right of Action—Possessory 
Suit, 


Case No. 2022 of 1874. j 


‘Special Appeal from a decision passed 
by the Officiating Judge of the 24- 
Pergunnahs, dated the 10th July 1874, 
reversing a deciston of the First Subor- 
dinate Judge of that district, dated the 
27th April 1874, 


Jogmaya Chowdhrain (Plaintiff) Appellant, 


e VETSUS 


Hurree Mohun Roy and another 
(Defendants) Respondents. ax 
15 


wo 
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Mr. C. Jackson and Baboos Ashootosh 


Mookerjee nnd Mohinee Mohun Roy for 
Appellant. 


The Officiating Advocate-General 
Baboos Gopee Nath Mookerjee and Open- 
dro Chunder Bose for Respondents. 


and 


Where the de facto owner of a Britti Mehal complain- 
ed that defendants, as owners of adjacent estates, had 
without right dispossessed her of lands appertaining to 
'. her mehal, and of Which she was in possession, HELD 
that plaintiff had shown sufficient title for the purpose 
of maintaining the suit, 


Jackson, J.— We think in this case 
the contention of the special appellant is 
well founded. Upon the principle, we may 
gny, of the judgment of the late Chief 
Justice, which has been cited to us from 
17 Weekly Reporter, page 454, we think the 
plaintiff, special appellant, had shown sufi- 
cient title for the purpose of maintaining 
the present suit. We quite concur with 
theeDistrict Judge that a certificate does not 
give representative title in respect of suc- 
cession to property as supposed by the 
Subordinate Judge, but the fact remains that 
whether with or without full title the plain- 
tiff is the de facto owner of the Britts Mehal 
No. 12; and she complains that defendants, 
TE owners of adjaceut estates, have without 
rift dispossessed her of lands appertaining 
to her mehal antl of which she is in possses- 
sion, It seems to us that that constitutes 
n sufficient tithe to enable plaintiff to main- 
iain the present suit. That being so the 
-ense must go back to the District Judge in 
ordes that he may duly determine the ques- 
tion taised between the plaintiff and the 
defendant as to possession, because he hae 
declined to accept the contention of the plain- 
tiff on that point, observing that the plaintiff 
has not shown herself to be the rightful 
owner or the proper person to bring the 
suit. We think for the purposes of the 
present suit the plaintiff was the rightful 
owner, The Court below, therefore, will 
have to find whether plaintiff has shown 
possession sufficiently for the purposes of 
this suit, and if so, whether plaintiff is or 
is not entitled to the lands in dispute as® part 


of the mehal in her possession, = 
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The 27th May 1876. 


> . Present: 


The Hon’ble A. G. Macpherson, Offg. Chief 
Justice, and the Hon’ble H. B. Lawford, 
Judge. 


Abandonment of Part of a Clam—Third Parties. 
Case No. 99 of 1874. ° 


Regular Appeal from a decision passed by . 
the Subordinate Judge of Chittagong, 
dated the 24th December 1878. 


Latoree Bibee (Plaintiff) Appellant, 


Versus 


Buksh Ali aud others (Defendants) 
Respondents. 


Baboo Sreenath Doss for Appellant. 
Baboo Mohinee Mohun Roy for Respondents. 


In a sult to recover possession where defendants 
all that a portion of the land sued for was held by 
third parties not before the Court, HELD that the Court 
had no right to insist on these third parties being added 
as defendants against the plaintiffs will when sle ẹ 
wished to abandon, as against the original pricier 
her claim to the property in which alone the thir 
parties were interested. 

Macpherson, C.J.—Ir seems to us that 
the decision of the Subordinate Judge is 
wrong and must be set aside, and that the 
case must go back to be tried upon the 
merits. 

The plaintiff having sued certain persons 
in order to recover possession of land olaim- 
ed by her, one of the defendants alleged 
that a considerable quantity of the land was 
held by certain third parties who were not 
before the Court, and he suggested that these 
third parties ought to be made defendants. 
The plaintiff did not desire to have them 
made defendants, and presented a petition 
asking to be allowed to withdraw her suit 
fo far as it related to the lands which were 
thus stated to be in the possession of these 
third partios, leave being reserved to her to 
bring a suit against these parties afterwards. 
The Subordinate Judge considered that the 
plaintiff having withdrawn a portion of her 
claim, her whole suit ought to be dismissed. 
It seems to us that the plaintiff had a right 
to abandon her claim against the origival 
defendants as regards any portion of the 
subject-matter of her suit that she cliose, 
and to proceed with her suit against them 
for the residue. The Subordinate Judge 
ought to have allowed her to do what she 
asked for, aud had no right to insist upon 
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these third parties being added as defendants 
` against the plaintiffa%vill, when she wished 
to abandon, so far as the original defendants 
were concerned, her claim to the property 
in which alone the parties whom the Sub- 
ordinate Judge proposed to add as defendauts 
were said to be interested. 

The suit must be considered as withdrawn, 
so far as the original defendants are con- 
cerned, as regards all the lands excepting 
those admitted by Buksh Ali to be held in 
his name, or in the name of his wife, or in 
the name of his son. ‘The suit will proceed 
and will be tried as against the original 
defendants only, with reference to those 
landa, the iinmes of the third parties who 
were added as defendants being struck out. 
As regards the 1est of the lands originally 
claimed, the suit is withdrawn; but the 
plajutiff has leave (if it be necessary to 
reserve such leave} to bring a suit in respect 
of these Innds against any excepting those 
persons who were originally made defendants 
by her. 

The sts of this appeal will follow the 
regult, 


The 18th Muy 1875. 


Present : 


The Howble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Intervenor in a Rent Suii—Act VIII of 1869 
8. 73—Issues—Lundlord’s Assiguee—Tille to 
Rent. 


Case No. 327 of 1874. 


Special Appeal froma decision passed by 
the Judge of Gya, dated the 16th Decem- 
ber 1878, reversing a decision of the 
Sudder Moonsiff of taat district, dated 
the 10th June 1878. 


Rauee Tillessuree Kooer (Plaintiff) 
Appellant, 


versus 


Ranee Asmedh Kooer and another (two of 
the Defendants) Respondents. 


Mr, Branson, Moonshee Mahomed Yiisoof, 
and Moulvie Serajul Islam for Appellant. 


The Advocate-General, Messrs. G. Gregory 
and C. Gregory, and Baboo Mohesh 
Chunder Chowdhry for Respondents. 


Where Act X of 1859 s, 77 is no longer in force, the 
effect of adding a party, under Act VIII of 1859 s. 78, 
1 & Tent suit is the same as in any other kind of suit. 

° 
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Whatever be the class of suit, the party added cannot 
rawe an issue which would entirely change the nature 
and scape of the suit; the Court being bound to limit ita 
inquiry to the issues necessary in order to try the 
plaintiffs right to the special relief sought, e.g., 
where the 1ehef sought is the recovery of arrears of 
rent, the intervenor is competent to raise all questions, 
whether of titla or otherwise, which bear upon the issue, 
Is the plaintiff entitled to recover the rent claimed ? 

A tenant is not prevented from questioning the title 
of the alleged assignee of his aamitted landlord. 

If a plaintiff's title to the rent claimed 1s disproved, 
his suit must foil, even if he is in possession and haa 
realized the rents of previous years, 


Miter, J—Tauig suit was brought by the 


special appellant Ranee Tillessuree against. 


Churun Singh and others for arrears of rent, 
due on account of the yeđrs 1279 and 
1280 F.S. Her allegation in the plaint was that 
the ancestors of the defendants executed n 
ticca kubooleut dated 11th Bhadro 1272 
F.S. in favor of Ranee Asmedh Kooer, 
who, again on the 19th Bhadro 12738, executed 
a zur-i-peshgee pottah in favor of Ram 
Komul, brother’s son of Ranee Tillessuree, by 
which the right to collect the rents due 
under the pottah of 11th Bhadro 1272, and 
also of sevetal other mouzalig were trans- 
ferred for twenty years. It was further 
alleged in the plaint that Ram Komul trans- 
ferred his interest in this zur-i-peshgeeelease 
to the special appellant in lieu of a Jargé 
amount of consideration, but in the Lower 
Appellate Court and before us it was stated 
that Ram Komul was only a benamdar, and 
the real party in whose favor the zur-i- 
peshgee lease was executed was Ranee 
Tillessuree, the plaintiff, gpecial appellant. 


viz, Bhugruth Singh, Churug Singh, and 
Seeta Kooer. Bhugruth Singh alleged that 
he had no concern with the ticca property, 
He has been finally absolved by the Lower 
Courts, and no question has been raised 
before us regarding his liability. Churun 


Singh disputed the plaintiff’s title and alleget + 
Wiat the zur-i-peshgee pottnah upon which, 


the suit had been based was not a genuine 
document. The remaining defendant admit- 
ted the plaintiff’s title and her own liability. 

Before the case was tried by the Moonsift, 
one Run Bahadoor Singh appeared and inter- 
vened. He alleged that the szur-i-peshgee 
pottah, the basis of the plaintiffs suit, was 
false, and that Ranee Asmedh Kooer, by a 
deed executed in August 1872, had made 
over the entire zemindaree to him on certain 
conditions, and that he was entitled to collect 
the yenfs of this tieca from 1280 F.S. 
He furtherealleged that the ticca property 
was in the possession of Ranee Asmedh 
Kooer by receipt of rent, and the rents Pad 

16 


Originally, there were three defendants, » 


‘S 


rt 


e suit under Section 73 of Act VIII of 1859, 
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been continued to be paid up tp Joist 1279 
to the plaintiff’s son Kishen Protap Suhee 
according to the order of Ranee, and that 
this order had been since countermanded. 
The Moonsiff, for some reason or another, 
the nature of which does not appear clear, 
thought that upon these allegations the proper 
party to be made a defendant in the suit 
under Section 73 of Act VIII of 1859 was 
not Run Bahadoor, but Ranee Asmedh Kooer. 
He accordingly made her a party to the suit. 
Ranee Asmedli Kooer’s written statement 


„was to the same effect as the p&tition of 
Jutervention on the part of Run Bahadoor. 


The Moonsff framed several issues out of 
which it is necessury to refer to two only, 
viz. (1) whether the pottah dated 19th 
Bhndro 1278 was n genuine and bond fide 
instrument ; and (2) to whom had the rents 
previous to those in suit been paid. Upon 
the first of these questions, the Moonsitf 
found that the pottah had been actually 
executed ; but he declined to enter into the 
question raised by the parties, viz., even if 
the pottnh be found to have been executed, 
whether it was a document binding upon 
Ranee Asmedh Kooer. Upon the second 


a he found in favor of the plaintiff, 


ud he accordingly decreed the claim. 

The District Judge has found both these 
questions ngainst the plaintiff, and reversed 
the judgment of the Moonsiff. 

The first objection that has been taken in 
special appeal, is that Ranee Asmedh Kooe: 
could not hay beey made a defendant in the 


and therefore her name should be struck out 
from the record. 

Under Section 78 of Act VIIL of 1859 
if it could be shown that Ranee Asmedh 
could not be entitled to, or did not claim some 
share or interest in the subject-matter of the 


o suit, nud was not likely to be affected by the 


result, the Moonsiff’s order making her % 
defendant would then be erroneous. Y do 
not think that this has been shown. If her 
allegations be true (and they have been found 
so) by the Lower Appellate Court, she is at 
least entitled to the rent of 1279 F.S. 
claimed in this suit. It has been contended 
on behalf of the special appellant that, on 
the fnee of her written statement, neither 
was she entitled to, nor did she claim, any 
share or interest in the subject-matter of the 
suit. Now what does her statement amount 
to? She says that the lessees aise a hoo- 
kumnamah had been paying remt to Kishen 
Protap Sahee up to Joist 1279, and the rent 
071280 was payable t Run Babadoor under 


an ikrarnamalh, according to which the latter 
was to pay to her anndally Rs. 24,0C0. It 
bas been urged that this statement amounts 
in the first place to an admission that the 
rents of 1279 F.S. are not due, because, 
according to her order, they have been paid 
to Kishen Protap Snhee, and in the second 
place she disclaims all interest in the rents 
of 1280 F.S. I do not think® that either 
of these positions is tenable. She does not 
any that the rents of 1279 F.S. have been 
paid to Kishen Protup according to her order, 
but that the lessees lave continued to pay 
reuts to him up to Joist 1279 F.S. It may 
be that these payments were on account of 
the year 1278, or it mny not be so. Bat 
unless it were clear beyond all doubt thas 
she admitted that they were on account of 
the year 1279 F.S, the contention of the 
special appellant must fail ; because we must 
presume the Moonsiff’s order to be correct 
until the contrary is shown. 

Numerous cases were cited to support this 
contention; and with reference to them, it 
issufficient to sny that in all thoseecases in 
which this Comt has set aside an order 
under Section 78, it has been conclusively 
shown that the added party was not interested 
in the subject-mntters of those suits, viz., 
the rents claimed, but in the lands of which 
the rents were claimed. I am af opinion, 
therefore, that Ranee Asmedh Kooer being 
at lenst interested in that part of the claim 
which related to the rents of 1279 E.S. 
cannot be snid to be not a proper party 
within the meaning of the first branch of 
Section 78. I come to this conclusion with- 
out expressing any opinion as to whether 
she could be said to be not at all interested 
in the 1est of the claim, viz., the rents of 
1280 F.S. 

In the next place, it has been urged that 
as Ranee Asmedh Kooer was not origivally 
a party to the suit, she would not have been 
affected by the result. This is precisely 
the objection that was taken in Kalee 
Pershad Singh and others v. Joy Narain 
Roy and others, XI Weekly Reporter, p. 361. 
I entirely concur in the reasons given 
in that decision for overruling this objection, 
and I may add that under the Evidence Act 
Section 13, it has been held that a judgment 
in which a person may not be a party would 
be evidence against him, if it comes within 
the meaning of that Section, In this case 
the judgment in favor of the special appel- 
lant—if a judgment inher favor had been 
pnssed—would have been evidence against 


Runes Ashmedh Kooer under the Scction 
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above quoted, and consequently I fail to see 
how it can be couterffled that she would no 
have been affected by the result. There- 
fore, this ground of special appeal must 
fail. 

The next objection that has been urged 
in this special appeal is that the Lower 
Appellate Court was not competent in this 
suit to træ a question of title between the 
parties, viz„ whether or not the zur-i-peshgee 
pottah set up by the plaintiff was a genuine 
and bond jide instrument. It has been con- 
tended that, although Section 77 of Act X of 
1859 has been repealed, yet ina simple suit 
for rent intervenors should not be allowed 
to raise complicated questions of title, but 
must be content to rest the issue of their 
intervention upon the adjudication of the 
question as to the previous receipt and enjoy- 
ment of rents. Several cases bearing upon 
this point have been cited in both sides, and 
I think I should examine them carefally 
here to ascertain ‘the state of the law upon 
this question according to the decided cases. 

In Dyal Chand Shaha v. Nobin Chunder 
Adhikaree, reported in 8th B. L R. p. 
180, the plaintiff sued a certain tenant 
for rents; but the tenant alleged that the 
plaintiff was not his landlord, but one Nobin 
Chunder Adhikaree who holds a mokurruree 
tenure under the plaintiff. Nobin Chunder 
interven&@d ond made the same statement. 
The Lower Appellate Court declined to enter 
into the question of the genuineness or validity 
of themokurruree transaction, but dismissed the 
suit on the ground that the plaintiff had fniled 


to prove khas possession, and that Nobin’ 


Chunder had established his possession. One 
of the contentions raised in special appeal was 
that the Lower Appellate Court should have 
tried the question of title, and not merely tried 
the question of possession. With reference to 
this objection, Mr. Justice Ainslie, after stat- 
ing the allegations of the plaintiff and the 
tenant defendant, observes as follows :—‘‘ On 
“this certain issues arise which were firstly 
“whether the relation of landlord and tenant 
“did exist between the plaintif and the 
“ defendant ; and secondly, if the first were 
“found affirmatively, whether any, and if 
“any, what amount of reut was due by the 
“defendant, It was not necessary for the 
“ Court to go beyond these issues. And the 
“fact that the present defendant Nobin 
‘““Chunder Adhikaree intervened alleging 
“himself to be the intermediate holder, and 
“was made a defendant under Section 78 of 
“Act VIII of 1859 did not necessarily 
“introduce a new issue. Had it done go, 
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“the Court would have been bound to try 
“it; bat as the case stands, the Court was 
not bound to try more than was necessary 
“for the decision of the particular suit ; 
“in fact, we would go further and say that 
“ihe Court was bound to limit its enquiry 
“to the issues which nlone were necessary 
“in order to try the plaintiff's right to the 
“ special relief that he sought.” 

In Chellye Lall aud others v. Kokil Sing, 
19 Weekly Reporter, p. 249, the following 
observation occurs in the judgment of Mr. 
Justice *Phear :—“ It appears to me that 
“when once an intervenor has been put 
“upon the record, the Court cannot well 
“avoid trying all questions which naturally 
“arise upon the plaints as between the plnin- 
“tiff and the intervenor defendant, and it 
“will try these questions upon the issues 
“which are framed between the parties.” 

In Radha Malakar and others v. Srishtee 
Narain Shaha and others, XXI Weekly 
Reporter, p. 88, the facts stated in the 
judgment show that it was nota bond fide 
suit for rent, but purposely brought to have 
a question of title tried between the plain- 
tiff and a third party under the disguise of 
a rent suit. After noticing this fact, Mr. 
Justice Louis S. Jackson observes -et 
“ wish to take this opportunity to state our 
“opinion that the effect of the transfer 
“of jurisdiction ns to rent snits from the 
“Revenue Courts to the ordinary Civil 
“Courts was not to ennble plaintiffs to 
“expand the provisions of the law relat- 
“ing to them nnd the? intefvenors whid 
“merely referred to the previous enjoyment 
“of the reut, into a trial ðf an entirely 
“new and complicated issue between plain- 
“ tiff and some other person claiming title to 
“the estate; but that a suit for rent ns 
“authorized by Act VIII (B.C.) of 1869 to 
“be tried in the Civil Courts must been, 
“bona fide suit for rent, and is not to be 
‘tied of a wholly different issue between? 
“parties advancing conflicting claims of 
“ownership to the estate.” 

In Radha Monee v. Ram Narain Dey and 
others, XXII Weekly Reporter, p. 440, 
it has been decided that under Act VIII of 
1869 it is competent to the Court to try a 
question of tithe when that is necessary to 
decide who has been in the enjoyment of 
rent, 3 

It appears to me that these cases do not sup- 
port the*%tontention that, on the intervention of 
a third party in a rent suit under Section 73 
of Act of 1859, the Court is restricted 
from trying between the plaintiff andesho 


, tè me that it mast fail. 
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intervenor any issue other than fhat of actual 
enjoyment and receipt of rent. The first 
two cases lend support to the opposite con- 
tention, and although the expression of 
opinion of the Court upon this point reported 
in the third case at first sight occurs to 
favor the present contention, yet ‘on closer 
examination it will appear that the effect of 
i¢ is this, that the iulervenor defendant 
cannot raise and ask the Court to determine 
any complicated question of title to the land 
of which the arrears of rent huye been 
claimed, if they are wholly unnecéssary for 
the determination of the rent suit The 
Tourth case dows not certainly lay down that, 
a Court in such cases as this, is precluded 
from trying the question of title. 

Now that Section 77 of Act X of 1859 
is no longer in force, and it appears to me 
therefore that the proper answer to the 
objection raised before is that the effect of 
adding a party under Section 78 of Act VIII 
of 1869 in a rent suit is the same as in any 
other kind of suit. Whether in a rent suit 
or in any other class of suit, the party 
added cannot raise an issue which would 
entirely change the nature and scope of the 
ND to use the words of Mr. Justice 
& iffflie in the case reported in VIII B. L. R., 
p.- 180, “the Court” is ‘bound to limit 
its enquiry to the issues which alone” 
are ‘‘ necessary in order to try the plaintiff’s 
right to the special relief that he (has) 
sought.” The relief that is generally sought 
in rent guits ig the recovery of arrears of rent, 
and it appears to’ me that an intervenor 


“defendant is competent to raise all questions 


whether of fitle or otherwise, which bear 
upon the issue—Is the plaintiff entitled to 
recover the rent claimed ? 

Testing the objection under our consideran- 
tion by the rule above laid down, it appears 
In this case the 

question of title that has been raised goeg 
*to the root of the whole claim for rent. 
In fact, the plaintiff’s title to the rent 
claimed is based upon the pottah of Bhadro 
1278 alleged to have been granted by the 
intervenor defendant who wholly repudiates 
it, and unless its authenticity be established. 
no decree can be passed in her favor. The 
“question of title raised by Ranee Asmedh 
Kooer far from changing the nature and 
scope of the suit goes to show that, in 
the event of it being found in her favor, 
the plaintiff has no title to the rent*claimed. 
One of the tenants we find also raised 
the same objection, aud. even if Ranee 
Aamedh Kooer had not been added as a party 
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to the suit, this question of title must have 
ebeen tried at the instatce of that defendant. 
But it has been said that the plaintiff has 
already recovered a decree for rent against 
the ancestor of that defendant for a previous 
year, and he is therefore estopped from 
denying the title of the plaintiff who has 
thus become his zemindar. This contention 
I do not think is correct. If th tenant had 
been installed in possession by the plaintiff, 
i.e, if his tenancy las been crented by her. 
no doubt he would not have been competent 
to question his admitted landlord’s title. 
But that is not the present case. There, the 
tenant has been allowed to question the title 
of the alleged assignee of his admitted 
landlord, and I do not know of any principle 
of law which prevents him from doing so. 
The decree for the rent of the previous year a 
is not conclusive upon this poiut, and therefore 
cannot stop him. This view of the law is 
clearly supported by a Full Bench decision 
of this Court reported in p. 71, Act X 
Rulings of 6th Weekly Reporter. 

The case last quoted al-o dispoggs of the 
next objection of the special appellant, vw., 
that the decision of the Lower Appellate 
Court on the question of possession is erro- 
neous in law on several points. According 
to that decision, when the plaintiff's title by 
assignment hnas been found to be bad, she 
would not be entitled to a decree, even if 
she were to establish her possession. In 
that case, the plaiutiff ’s title was based upon 
a pottah granted by the widow of the original 
Iaudlord, and it was contended that the 
zemiudar had left a will under which the 
widow had not the power to alienate. The 
Chief Justice, Sir Barnes Peacock in deliver- 
ing the judgment of the Bench, snid :— 
‘When the Judge found, as he did, that the 
“ husband left a will under which the widow 
shad no power to alienate the property, he 
“in effect found that the plaintiff who claimed 
“ through an alienation by the widow had no 
“title. It was unnecessary, therefore, for him 
“to go on and enquire whether the widow 
aver had been in receipt of the rent, or to 
“enter into an investigation as to the share 
‘held by her.” These observations show 
that even if the special appellant succeeds in 
establishing that the decision of the Lower 
Appellate Couit on the question of possession 
is erroneous, it will not help her at all in 
this case. Her title to the rent claimed 
being disproved, her suit must fail, even-if 
she were in possession, aud she had realized 
the rents of previous years. , 

The last ground taken was that at any 
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rate the Lower Appeljate Court should have 
nwarded a decree against the defendant wh 
admitted the claim. The conclusive answer 
to this objection is that the Court cannot 
deal with it, as the party against whom it is 
pressed, viz., the confessing defendant, has not 
been made a respondent in this special 
appeal. 

The result is that the judgment of the 
Lower Appellate Court must be affirmed, and 
the special appeal dismissed with costs. 

Glover, JI am of the same opinion and 
generally for the reasons given by Mr. Justice 
Mitter, 


The 19th May 1875, 


ü Present: 


The Hon’ble A. G. Macpherron, Officiating 
Chief Justice, aud the Hon’ble Louis S. 
Jackson, ©. Pontifex, E. G. Birch, and 
G. G. Morris, Judges. 


Appeals—Limitation—Act IX of 1871 8. 13. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota 
Nagpore, dated ihe 2nd October 1874, 
affirming a decision of the Extra Assist- 
ant Commissioner of Palamo, dated the 


21st July 1874. 


Juggunnath Singh (one of the Defendants) 
Appellant, 


versus 


Shewruttun Singh and another (Plaintiffs) 
Respondents. 


- Baboo Taruck Nauth Sen for Appellant, 
No one for Respondents. 


Under Act IX of 1871, the period of limitation for an 
appeal begins to run from the date of the decree appealed 
agninst, and the days which under s. 18 may be 
excluded are only the days requisite for obtaining a 
copy of the decree, not a copy of the judgment. 


Note by the Deputy Registrar, — THis 
appeal is within time, if a deduction be 
i allowed of the period 
taken up in obtaining 
n copy of the judg- 

ment, as it used to be 
sats before the new Limit- 
ation Law (Act IX of 1871) came into 
operation, the Court having then held* that 
the term ‘decree’ in Section 333 Act VIII 
of 1859 included judgment, 


* Weekly Reporter, 
Volume IT,page 5 1,Miscel- 
laneous Series, Hosseinee 
Begum versus Dumroon 
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The 5thBegch has, however, since decided,” 
that, with reference 
Beda MET to Section 18 of the 
new Limitation Law, 
the term ‘de cree,’ used 
in Section 833 of Act 
VIII of 1859, does not include the judgment, 
and that the appellant cannot, as n matter of 
right, claim to deduct more than the time 
required for obtaining a copy of the decree. 
Submitted for the orders of the 5th Bench. 


This matter was referred to the Full 
Bench on the 23rd March 1875, by Glovere 
and Romesh Chunder litter, JJ., with 
the following remarks :— ° 


Special Appeal, Horil 
Patuk versus Bhovwanee 
Ram and others. 


Glover, J.—We think that we must refer 
this matter for the decision of a Full Bench. 

There is apparently no substautial differ. 
ence so far as this question is concerned 
between Section 383 of the Civil Procedure 
Code and Section 13 Act IX of 1871, the 
new Limitation Law, and as there are 
conflicting decisions as to whether an appel- 
lant is to be allowed time to obtain a copy 
of the judgment or of the decree only, we 
must, acco: ding to our rules of practice, refer 
the case. 

In Hosseinee Begum v. Dumroon Malttorp 
2 Weekly Reporter, p. 51, it was held that 
the term ‘ decree,’ in Section 383 Act VIII of 
1859 included the judgment. 

In Horil Patuk v. Bhowanee Ram, 22 
Weekly Reporter, p. 308, it was held that with 
reference to the new Law of Limitation the 
term ‘deciee’ did not irbludethe judgment,“ 
and that an appellant cannot, as a matter of 
right, claim to deduct more than the time 
requited for obtaining a copy of the decree. 


The gudgment of the Full Bench was 
delivered as follows by— 


Macpherson, C.J.— We are of opinien, 
that the decision of Mr. Justice Markby and 
Ms. Justice Birch in the case reported in 
21 Weekly Reporter, p. 3808, is right, 
aud that the Limitation Act must be con- 
strued strictly as meaning that which it says, 
namely, that the time from which the period 
of limitation begins to run is the date of the 
decree appealed against, and that the days 
which, under Section 13 of that Act, may be 
excluded are only the days requisite for 
obtaining a copy of the decree. 

As a general rule, there can be no doubt 
that tlfe time which suffices for obtaining 
the decreq will also be sufficient for obtaining 
the judgment. But if in any case it is 
impossible for the appellant to obtain=¢he 
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decree or to obtain the judgment in time, the 
Court, if satisfied that the appellant is not to 
blame, may consider that there is “ sufficient 
cause” within the meaning of Section 56 
of the Limitation Act, and may admit the 
appeal after the period of limitation 
prescribed by the Act. In such cases, 
however, a special application will have to 
be made, and the Court will require to be 
satisfied not ouly that there has in fact been 
delay in receiving the decree or judgment, 
but that the delay has arisen otherwise than 
fiom tke fault or negligence of the appellant. 

° The case will go back to the Beuch which 
veferred it, «vith this expression of our 
opinion. 


The 19th May 1875. 
Present: 


The Hon’ble Louis S. Jackson and W., F. 
McDonell, Judges. 


Hindoo Law as to Interest— High Court, Original 
Jurisdiction—Act VI of 1871 s. 24, 


Case No. 127 of 1874. 


Regular Appeal from a decision passed 
by the Officiating Judge of Nuaddea, 
dated the 2nd March 1874. 


Deen Dyg! Pargmanick (Defendant) 
Appellant, 


versus 


Kylash Chunder Pal Chowdhry and others 
(Plaintiffs) Respondents. 


¢ Mr. C. Jackson and Baboo Buree Mohun 
° Chuckerbutty for Appellant. k 


Baboos Mohinee Mohun Roy and Rash 
Beharee Ghose for Respondents, 


The rule of Hindoo law that more interest than the 
principal cannot be recovered still obtains in the case 
of Hindoos in the Presidency town here within the 
‘civil original jurisdiction of the High Court; but it is 
not applicable to Courts in the mofussil, which are gov- 
erned by the provisions of Act VI of 1871 s. 24, whereby 
the administration of Mahomedan and Hindoo law is 
reatricted to matters of succession, inheritance, mar- 
riage, caste, or any religious usage or institutien. 


Jackson, J—Tux two questions raised in 
this appeal, which are of most importance, 


are, first, whether compound interest stipu- 
lated by the instrumer on which the plain- 
tiffs sue will run beyond the due date, which 
is the end of Chyet 1275; and secondly, 
whether with reference to the Hindoo law, 
the plaintiffs and the defendant being both 
Hindoos, a larger amount of interest than 
the principal can be recovered. As to the 
first question we can have no doubt we think 
that the terms of the bond appear ‘clearly 
to import that there was to be payment of 
interest in two instalments, viz., a half-yearly 
anl yearly payment, the word “ 4e7tH’ 
including not only the particular year which 
was to elapse before the amount was due, 
but each year until the whole sum was 
recovered. As to the second point, no 
authority has been laid before us to justify our 
adoption, as for Courts in the mofussil, of 
the rule of Hindoo law that more interest “ 
than the principal could not be recovered. 
We are referred to n decision of the Bombay 
High Court, reported in 8 Bombay High 
Court Reports, p. 23, appellate civil juris- 
diction ; but the decision of the Bombay 
Court appears to have been based upon, a 
legislative enactment in force in Bombay to 
the effect that the Courts in that Presidency 
were, in the absence of any specific Act of 
Parliament or legislation, to apply the usage 
of the country, and in the absence of such 
usage the law of the defendant@ In the 
Presidency town here, no doubt, it has been 
held, that the rule of Hindoo law in ques- 
tion has not been abrogated by Act XXVIII 
of 1855, and that the Supreme Court was, 
and the High Court is, bound in its original 
jurisdiction to administer the Hindoo law 
in matters of such contract ; but in the ense 
before us the provisions of Act VI of 1871 
contained in Section 24 are  applicrble. 
According to that Section the rules of Maho- 
medan and Hindoo law are to be adminis- 
tered to parties Mahomedans and Hindoos 
respectively only in matters of succession, 
inheritance, marriage or caste or any religious 
usage or institution. We think, therefore, 
that there was nothing to prevent the Court 
below from awarding the amount of interest 
which is in conformity with-the contract 
between the parties; {wor that there is any- 
thing to show that the defendant had not 
entered into this contract with his eyes open, 
or that there is any equitable groynd on 
which thia Court should interfere. The 
appeal is dismissed with costs.. 
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The 27th May 1875. 
Present: 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Suit to set aside an Adoption—Onus Probandi— 
Presumptions— Suspicious Evidence. 


Caso No. 2089 of 1874. 


Special Appeal from a deciston passed by 
the Judge of Dacca, dated the 30th May 
1874, affirming a decision of the Addi- 
tional Aloonsiff of Manickgunge, dated 
the 28th October 1873. 


Hur Dyal Nag and others (Plaintiffs) 
Appellants, 


versus 


Roy Krishto Bhoomick and others 
(Defendants) Respondents. 


Baboos Mohinee Mohun Roy aud Bykunt 
Nuth Doss for Appellants. 


Raboos Sreenath Doss, Girish Chunder 
Ghose, and Yaruck Nath Puleet for 
Respondents, 


In a suit in which plaintiffa claiming as heirs of a 
deceased Hindoo, sought to set aside an adoption effected 
by the widow as without authority and otherwise im- 
proper, tL® Lower Appellate Court held that the onus 
ay with the plaintiffs to prove their affirmation ın respect 
‘to the adoption: 

HeLD that as one of the witnesses to the unoomuttec- 
puttro was convicted of perjury, the plaintiffs were 
entitled to an opinion from the Judge as to the genuine- 
ness of that document, and unless the defendant’s case 
in that respect could be established, the plaintiffs would 
be entitled to a decree. 

Herv that although the fact of the adoption having 
taken place, and six years having elapsed, might render 
little evidence sufficient, these circumstances would not 
wariant the acceptance of suspicious evidence which 
Was open to question. 


Jackson, J.—THE plaintiffs in this case 
clnimed as heirs under the Hindoo law the 
property of the deceased Rheedoy Nath Nag, 
and they alleged that, after the death of this 
Rheedoy Nath, his widow, under the influence 
of the defendant Ram Kristo, had, without 
due authority, and in other respects impro- 
perly and informally, adopted a son, the so- 
called Pran Nath Nag ; aud they sought to 
recover possession of tbat property by 
setting aside that adoption. The questions 
affecting the validity of the adoption are 
stated by the Judge to be, first, whether the 
letter set up as authorizing the adoption 
contnined sufficient authority; secondly, 
whether the letter was genuine; thirdly, 
whether the boy adopted was such as he 





could lawfully be adopted ; and fourthily, 
whether he had been bought for a price. 
On fhree of these questions, the Moonsitf 
found in favor of the defendants; and the 
Judge, on considering the evidence, lias 
concurted in that view. On the remaining 
point, viz., the second, whether the letter or 
unoomuttee-puttro was genuine or no, the 
Moonsiff also found in favor of the defendant ; 
but, on appeal, the Judge, although he 
intimates his opinion that the defendant's 
case was very weak, considers that the 
adoptionsbeing an uccomplished fact, and the 


suit being brought to set aside the adoption” 


and to obtain possession ofe the property 
taken in virtue of that adoption, the sub- 
stantial affirmation was with the plaiutiffs ; 
that the plaintiffs were bound to prove such 
affirmation, and however open to observation 
the evidence on the defendant’s side might 
be, it did not go the length of proving the 
plaintiff’s case. The. Judge, therefore, 
dismisses the appeal and the plaintiff’s suit. 
Now, we think it too late now to contend 
that in this case the burden of proof of the 
adoption did not lie on the defendant. There 
are many decisions on this point, and amongst 
them a judgment of the Judicial Committee. 
The pleader for the respondent relies 

Section 110 of the Evidence Act, but that 
Section, in the first instance, does not apply, 
becnuse the plaintiffs do not admit the 
property in dispute to be in the possession 
of the minor, and even if they did, it appears 
to us that the Section has po application, 


because the suit is not h&re for the purpose 


of showing that the person in possession is 
not the owner; it is for tl purpose of 
obtaining possession of a property of which 
the plaintiffs claim to be owners, and of 
which they would be the owners unless the 
defendant proves a particular fact of which 
the onus rests upon him. 
ontended that, under the ci:tcumstunces of 


six years having elapsed, very little evidence 
on the part of the adopted son ought to 
suffice. Throughout the argument addressed 
to us on that point, there is, it seems to ua, 
a very obvious fallacy. Buboo Sreenath Doss 
confounds slightness of evidence with false- 
ness of evidence. He does not say that only 
slight evidence, that is to say, evidence 
which does not go the whole length of 
proving a particular fact but merely suggests 
a partichlar fact, will suffice; but the tendency 
of his argyment is that suspicious evidence, 
evidence open to question, will suffice. That 
is a very different matter. Here so far from 


Then it was, 


thea case, the adoption having taken place, and’ 


N 
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the truth of the unoomuttee-puttro being 
clearly established, oue of the° witnesses to 
it wns couvicted of perjury and puubhed. 
It is said that this fact does not appear ou 
the record, but it is a fact stated before us, 
and is not denied, and what is quite sufficient 
for the purpose is that the Judge declares 
his own opinion quite unhesitutingly that 
“there is no doubt that whether the letter 
is genuine or not itself, one of the witnesses 
brought to attest it has pejured himself.” 

There is no mode of inspiration by which 
a Judge can arrive at the cortningy that a 
*deed is genuine except from the evidence of 
Witnesses, ang if the Judge in’ this case 
found that one of the wituesses perjured 
himself, a very serious wound was iuflicted 
upon the case of the defendaut. It appears 
to us that the plaintiffs were entitled to an 
opinion from the Judge, as they hud from 
the Moonsiff, on this question of fact, and it 
was a question of which the proof lay upon 
the defendant; and unless the defendants 
case in respect of the genuineness of the 
uvoomuttee-puttio be established to the 
satisfaction of the Judge, the defendant fails 
upon that question, and the plaintiffs will be 
entitled to a decree. 
dw? Lower Appellate Court accordingly. 


The 28th May 1876. 


Present: 


The Hon'ble F. A. Glover and Romesh 
Chueder Witter, Judges. 


® Possessory Suit—Onus Probandi—Admission— 
°  Estoppel, 


Case No. 878 of 1874. 
Special Appeal from a decision passed by 
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HELD, that the onus lay upon the defendants (tenant 
and zemindar), to show that ghe land held by tlie plaintiff 
was 1emoved from the control of the owner of the estate 

y ciicumstances which brought ıt under the control of 
the defendant-tenant, 

An admission made by one of the (zemindar) defend- 
ants in the case would be no more than a piece of evı- 
dence to be considered by the Court, and would not be 
an estoppel in defendant’s favor. 


Glover, Ji—Mr. ALLAN, who appears for 
the special appellants in this case, contends 
that the Courts below have come to no adju- 
dication on the plaintiffs title. It appears 
to us that there wns no occasion for making 
any special adjudication on this point, inas- 
much as the land in suit is admittedly the 
property of his lessor, the zemindar, and 
there has been no contest that the zemindar’s 
direct ownership did not extend over every 
beegah of the land of his estate to which a 
separate title on the part of somebody else 
could not be proved. It has been found that 
this particular piece of land had been in the 
possession of the plaintiff on a lease for 
one year, which had expired; it has also 
been found that after the expiry of jis torm 
the plaintiff held over and raised a ergp 
upon the land; and it has also been found 





The case will go back | the defendant appropriated this crop. The 


onus, therefore, of showing that the land 
held by the plaintiff was removed from the 
control of the owner of the estate by some 
circumatances which brought it u&der the 
control of the defendant-tenaut, was upon 
the defendant, and both Courts have found 
that he has been unable to discharge that 
onus. The Subordinate Judge eays, that the 
defendants have altogether failed to prove 
that the disputed laud is their alluvion, or 
that it is a re-formation of auy part of their 
old khasht land; and this was the only 
ground on which the defendants would have 


the Subordinate Judge of Shahabad, been entitled to succeed. It remains, there- 


a decision of the Sudder Moonsiff 


sduted the 8rd December 1878, afirming fore, that possession being with the plaintiff 
i ohl 28 evinced by the fact of his raising a crop 


° that district, dated the 14th August 1973, | VPO? the laud, and the defendants having 


Hema Pandey and another (two of the 
Defendants) Appellants, 


VETSUS 


Gujadhur Roy and another (Plaintiffs) 
Respondents. 


Mr. R. T. Allan fur Appellants. 
Baboo Taruck Nath Duit for Respondents. 


In a suit to recover possession where plaintiff Lad 
held over the term of his lease and raised # crop which 
was appropriated by defendant (an adjacent tenant) 
on the ground that the disputed land was lus alluvion 


? 
’ 
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failed to prove that it was their alluvion, 
the Courts below were right in giving the 
plaintiff recovery of possession as against 
the defendants. With regard to the objec- 
tion taken by Mr. Allan as to the admission 
made by one of the (zemindar) defendants, 
it is sufficient to say that this would be no 
more than a piece of evidence which the 
Court would have to consider, and the Subor- 
dinate Judge, as a matter of fact, did consider 
it. It could in no way act as an estoppel 
in defendant’s favor. It bas been objected 
again that the way in which the decree has 
been drawn up by the Subordinate Judge 
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renders it incapable | of execution, and no 
doubt it is drawn up “in a way which in all 
probability would give a great deal of trouble 
to the parties if it were to be executed; the 
Subordinate Judge says that if the zemindar 
chooses to settle this land with the defendants 
or with some other tenant, the plaintiff will 
not be entitled to take out execution to 
recover poSsession of the land, but that if 
he chooses to continue the holding in the 
posseasion of the plaintiff by giving him a 
lease or in some other way, the plaintiff will 
have a right to take out execution. This is 
hardly a sort of decree that could be 
executed, and on the facts found by the 
Lower Court as between the plaintiff and 
defendants, who claim the land os part of 
their alluvion land, the plaintiff who suc- 
ceeded was entitled to an absolute decree, 
and under Section 848 his pleader has raised 
this contention.. We, therefore, vary the 
Subordinate Judge’s decretal order so far, 
and pass a decree in plaintiff’s favor for 
possession with costs payable by the appel- 
lant. o 


The 28th May 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Joint Decree— Execution Sale. 
Case No. 420 of 1874. 


Special Appeal from a decision passed by 
the Judge of Gya, dated the 1st Decem- 
ber 1873, affirming a decision of the Sub- 
ordinate Judge of that district, dated 
the 20th February 1878. 


Hulkhory Lall (Defendant) Appellant, 


Versus 


Sheo Churn Lall ond another (Plaintiffs) 
Respondents. 
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Baboos Mopesh Chunder Chowdhry and 
Anund Chunder Ghosal for Appellant. 


Mr. M. L. Sandel for Respondents. 


One of the defendants O in a suit dying, his 
daughter-in-law was substituted as his representative. 
A joint decree was then passed against the defendants, 
who were members of ajoint Hindoo family. In exe- 
cution, certain property was sold as the property of the 
daughter-in-law : 


Herb that, although, tera 10 to Hindoo law, she 
could not be the heiress of O, yet the sale did pass his 
property, hacause it was sold for his debt. 


Mitter, J.— We do not think there is any 
ground of special appeal in “this case. It 
appears that a suit was instituted against 
Oodeet Narain, Gunesh Lall, and Gouree 
Churn as members of a joint Hindoo family. 
While the suit was pending, Oodeet Narain 
died, and Kooer Bash Kooer, the daughter- 
in-law of Oodeet Narain, was substituted in 
his place as defendant. The suit was de- 
creed in favor of the plaintif, and in execu- 
tion of that decree the property in dispute 
was sold ag the property of Kooer Bash 
Kooer, the daughter-in-law who hud been 
substituted in the place of Oodeet Narain. 
The special appellant, Hulkhory Lall, 
the son of Gouree Churn, contends that by 
this sale the property of Oodeet Narnain did 
not pass, because Kooer Bash Kooer, the 
daughter-in-law, according to the Hindoo law, 
could not have been the heiress of Oodeet 
Narain. 


We do not thiuk th: contention valid.” 
It has been held by this Court, and that view® 


has been also confirmed by tĦeir Lordships 
of the Judicial Committee, that in a case like 
this what we ought to look to is, for whose 
debt the property is sold ; and on the state- 
ment of the facts given above, it is quite 
clear that the property was sold for the debt , 
gf Oodeet Narain. It is also to be observed 
that the decree was pnssed against Oodeet® 
Narain’s representative, and was also a joint 
decree agninst the futher of the special appel- 
lant and Gunesh Lall, the remaining mem- 
bers of the joint Hindoo family. That being 
go, we think that, according to the principle 
laid down in these cases, the Lower Courts 
were right in holding that the property of 
Oodeet Narain passed under the sale. The 
special appeal is, therefore, dismissed with 
costs. 


Glover, J.—I concur. 
- è 
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The 28th May 1876. 


Present: ° 


The Hon’ble Louts S. Jackson and W. F. 
McDonell, Judges. 


Co-proprietor’s Right of Action—Tenant's 


Possession. 
Case No. 2103 of 1874. 


Special Appeal from a decision passed by 
the Judge of Jessore, dated the 1st Au- 
gust 1874, affirming a dectsiog of the 

e Subordinate Judge of that district, dated 

e the 23rd Dgcember 1873. 


Dinobundhoo Ghose and another (Defend- 
auts) Appellants, 


versus 
Drobo Moyee Dossia (Plaintift) Respondent. 


Baboos Mohinee Mohun Roy and Bungshee 
Dhur Sen for Appellants. 


Baboos Chunder Madhub Ghose and Anund 
Chunder Ghosal for Respondent. 


A single fractional co-sharer ia not at liberty to sue 
oiplentisce a tenant who has been put into possession by 
e harers. 


jomt action of all the co-s 
Jackson, J.—Tux plaintiff sued the sev- 
eral persons who are arrayed as defendants to 
recover possession with wasilat of 50 bee- 
abs of land under these circumstauces :— 
he alleged that certain of the defendants 
— had borrowdl mM@ey from her deceased 
* husband, and by a kut-kobalah mortgaged the 
fourth part ofa share amounting to 1 anna 16 
gundas 2 cowries and 2 teels, in other words, 
mortgaged one-thirty-sixth part of a talook ; 
that this mortgage took place in 1256 B.E.; 
that the plaintiff foreclosed the mortgage in the 
, wear 1267, and afterwards obtained a decree 
and took possession under it in the year 1277, 
* being just 21 years after the date of. the 
original mortgage; that intermediately 
the mortgagors joined with the other co- 
sharers of this property and granted to Kylas 
Chunder Bose, the father of some of the 
defendants, a mowrosee pottah of a portion 
of the talook in the year 1265 under which 
a sub-lense, t.e., dur-mowrosee pottah of the 
chuck in question was granted in 1273 to 
the defendant Dinobundhoo Ghose in the 
name of Obhoy Churn Deb, These leases 
mowrosee and dur-mowrosee wer@ alleged 
to be detrimental to the plaintiffs right un- 
der the mortgage, and she therefore sued to 
have them set aside and obtain khas posses- 
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sion of her share. The wording of the 
laint is‘ not very. olen’. It is not apparent 
whether undivided or divided share of the 
land is asked for. The defendants alleged 
that they got bona fide pottah of the land; 
that they knew nothing of the kut-kobalah, 
and that the decree which was got behind 
their back was collusive. ‘They also alleged 
that the plaintiffs husband was tognizant of 
the lease granted to Kylas Chander, and that, 
nfter taking the mowrosee pottah, they had 
nodergone considerable expense in clearing 
the lands let to them. ‘hey also raised 
question as to the right of the plaintiff solely 
to sue and set aside the mowrosee which had 
been granted by all the co-sharers. The 
Subordinate Judge found that the mowrosee 
tenure had been granted bond fide without 
fraud or collusion, by the several talookdars, | 
but considered that the allegation of the 


| plaintif’s husband being cognizant of the 
| transaction was not established, nor that the 
| defendants had at a considerable outlay 


reclaimed the lands covered with jungles. 
Considering therefore that the mortgagor 
had acted beyond his powers in granting the 
mowrosee, the Subordinate Judge ordered that 
“ the ease be decreed in favor of the plaintiff 
“ who do get possession of 8 gundas 3 cowries 
“1 kag and 2 duntees share of Chuck Orabunia 
“by setting aside the defendant’s mowrosee 
“and dur-mowrosee, and the wasilaffrom date 
“of dispossession as in the plaint to date of 
“recovery of possession to be ascertained in 
“ execution of decree, &o.” That judgment 
on appenl has been affirmed by the District 
Judge. Before us in special appeal it has 
been contended that the plaintifi’a suit is 
barred by limitation ; that the decree which 
she had obtained against the mortgagor, if 
the plea of limitation might be successfully ` 
set up, could not be binding ou the present 
defendants; that the defendants were not 
affected by the foreclosure proceedings of 
which they had no notice; that the mortga- 
gor being left in possession of the property, 
and acting as manager on behalf of the 
morigagee, had in granting the lease done no 
more than he was entitled to do for the inter» 
ests of the property, and that the plaintiff, 
as representing only a small fractional por- 
tion of the zemindar’s rights, was not entitled 
to set aside singly the mowrosee lease. A 
great number of cases has been referred to 
on either side on the several points argued in 
this case, but it seems to us that the question 
for decision may be narrowed to a very 
simple issue, which is this :—Is the plaintiff, 
regard being had to the facts of the case and 
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her conduct throughout, entitled, or has she 
disentitled herself tf the relief which she 
seeks? We have already stated that she 
slept upon her mortgage rights, and it was 
not until 21 years had elapsed since the date 
of the mortgage that she availed herself of 
the security given therefor and took posses- 
sion of the land. It was 9 years after 
the date of the mortgage that the mowrosee 
wns created, and 8 years after that the 
dur-mowrosee was created under which the 
defendants enjoyed their rights. It appears 
to us that it would be highly inequitable 
under these circumstances to allow the 


_ plaintiff, who must have full well known 


` 


what was going on, to come forward nud 
avail herself of her mortgage right in order 
to turn those tenants who for so long time 
retained possession of the mowrosee or dur- 
mowrosee, out of possession. This would 
have been, we think, a sufficient answer if 
the mortgage had been for the whole 16 
annas of the talook ; but, instead of that, it 
was only for a fourth part of a ninth share, 
and we think we are authorized to say that a 
sipgle fractional co-sharer is not at liberty to 
sue to displace a tenant who has been put 
into possession by the joint action of all the 
co-sharers. On this ground, therefore, we 
think the plaintiffs suit ought to be dis- 
missed. The judgments of the Lower Courts 
are reve®sed, aud this appeal allowed with 
costs. 


a fot 


The 28th May 1875. 


Present: 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Res Judicata—Aot VILI of 1859 s. 2. 


Reference to the High Court by the Judge 
of the Small Cause Court at Berham- 
pore, dated the 25th March 1875. 


Gooroo Churn Sircar, Plaintiff, 
versus 
Brija Nath Dhur, Defendant. 


Case.—K died, leaving a widow M as his heir. M also 
died, leaving a will in favor of B, who accordingly 
applied for letters of administration with the will 
annexed.» This application was refused by the District 
Judge, who ted a certificate under Act XX VII of 
1860 to one G. Upon this, B sought his remedy in a 
suit before the Subordinate Judge, who held that the 
property being that of the husband the widow's will 
passed nothing to plaintiff, and that, although the evi- 
dence in favor of G was doubtful, yet the Court could 
not say that ke was not her heir, now sues B for the 


rents of the property accruing since the widow’s death, 
contending t®the decision of the Subordinate Judge 
operates as a bar to the ae of his title: 

Hetp that the principle of res judicata did not apply. 


Case.—Tue facts of the case are shortly 
these :—Kartick Chunder Mittra died, leav- 
ing a widow Krishna Monee as his heir. 
Krishna Monee, on the occasion of her 
death, made a will in favor of defendant 
Brija Dhur. Gooroo Churn, the present 
plaintiff, applied under Act X XVII of 1860 
before the District Judge for a certificate 
authorizipg him to collect tha debts due to 
the estate of the decensed Krishan Monee, ° 
and Brija Dhur applied for leers of admins 
istration with the will annexed. In what 
right Gooroo Churn applied for a certificate 
does not appear from the records of the 
present case. The District Jadge made an 
order for the granting of a certificate to 
Gooroo Churn, and refused the application 
of Brija Dhur, leaving him, however, to 
establish the genuiueness of the will in a 
regular suit. Thereupon, Brija Dhur sued 
in the Court of the Subordinate Judge for 
the establishment of the will and for the 
purpose of setting aside the order of the 
District Judge granting a certificate to 
Gooroo Churn. With respect to the Dimmers 
for the setting aside of the order granting 
a certificate to Gooroo Churn, the Court 
held that, though the will of Krishna Monee 
was genuine, the property which was disposed 
of by it to Brija Dhur, was the property of 
her husband, and that in consequence the 
will passed nothing to him, an@ that he was- 
nobody and had no right to question thee 
order. As regards Gooroo Churn’s right, 
the Court beld that, although the evidence 
as to Gooroo Churn having been the heir of 
Krishna Monee’s husband was doubtful, yet 
it could not say that he was not her heir, and 
unless it could say in that suit that he wgs 
not the heir, it could make no order in favor ° 
‘of plaintiff as to the impropriety of thee 
order of the District Judge. All that the 
Court ruled in that case on this point was 
that it could not make any order in regard 
to the certificate simply because it was not 
sure that Gooroo Churn was noé the heir of 
Krishna Monee’s husband, aud not because 
he was actually the heir of Krishna Mounee’s 
husband. 


Brija Dhur had, from the lifetime of 
Krishna Monee, been in possession of certain 
houses &s her tenant. Gooroo Churn now 
sues for thg rents of those houseg accruing 
for the period subsequent to tha death of 
Krishna Monee. Brija Dhur denies that 
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plaintiff is the next heir of Krjshna Monee’s 
husband, aud on that ground resists his claim. 

It is clear that under the certificate which 
plaintiff obtained, he has no right to collect 
the rents in question: lsély, becauseit empow- 
ered him only to collect the debts due 
to Krishna Monee and not those due to her 
husband’s estate, and the present houses are 
admittedly not the property of Krishna 
Monee but of her husband; 2ndly, because 
the certificate did not authorize him to col- 
lect the rents which might accrue to the 
estate after the death of the deceased. For 


” the collection of such rent a certificate is not 


Necessary, an@ under the rulings reported in 
the 17th Weekly Reporter, pp. 843 and 344, 
ought not to be given. The title of the 
parties will have therefore to be enquired 
into. For iu the case reported in XXII 
Weekly Reporter, p. 102, their Lordships say 
a certificate under Act XXVII gives no 
title to the property in succession to the 
deceased, neither does it authorize the holder 
to sue for and: collect debts which did not 
accrue due to the deceased but have accrued 
due after his death to persons who subse- 
quently thereto become the owner of the 
property which originally belonged to him. 
orth is point it is contended on the part of 
the plaintiff that the decision in the case 
before the Subordinate Judge operates as a 
bar to the hearing of this question, and that 
it has been finally decided between the 
parties in that case and cannot ngain be 
agitated between them. I am of opinion, 


~ however, that the d&cision in the former case 


*does not affect as res judicata between the 
parties. . 

From what has been stated above, it will 
be clear that the question that was actually 
decided in the former suit, is something 
different from the one to be decided here, and 


e that the decision that was actually come to 


in that suit did not decide the whole question 
"that is required to be decided here. The 
decision there was to the effect “that it 
“gould not be said that Gooroo Churn was 
“ not the heir of Krishna Monee’s husband,” 
which simply decided the question—Was 
Gooroo Churn not the heir of Krishna 
Monee’s husband? whereas the question to 
be decided here now is, Is Gooroo Churn the 
heir of Krishna Monee’s husband? The 
whole of this‘ question has not therefore 
been decided in the former case. Again, 
even if it be said that the questio decided 
in the former case is substantially the same 
with the one to be decided here, it is evident 
thet the’ question was not directly and 


immediately raised in that suit, and the pre- 
sent case will fall withìn the exception men- 
tioned in V.-C. Knight Bruce in Barrs v. 
Jackson :—‘‘ The rule agninst re-agitating 
“matters adjudicated is subject generally to 
“this restriction, that however essential the 
‘‘ establishment of particular facts may be to 
“ the soundness of a judicial decision, how- 
“ever it may proceed on them ag established, 
“and however binding and conclusive the 
“decision may, as to tts immediate and 
“direct object be, those facts are not all 
“necessarily established conclusively be- 
“tween the parties, and that either may 
“ again litigate them jor any other purpose 
“as to which they may come in question ; 
“provided the immediate object be not 
“attempted to be withdiawn fiom its opera- 
“ tion 80 as to defent its direct object.” 

In the case of Madhu Ram Di reported 
in 9th Weekly Reporter, p. 592, the High 
Court quoted the above passage from Barrs v. 
Jackson, nud observed :—*‘ It cannot be snid 
“ that because a Court of competent jurisdic- 
‘tion in deciding upon a particulay subject- 
“matter thought it necessary to go into 
& collateral matters for the purposes of that 
“ decision, that the opinion of that Court on 
“those collateral facts is conclusively biud- 
“ingina subsequent suit which relates to 
“a different subject-matter.” 


The immediate and direct object of the 
former suit was to have the order of the 
District Judge granting a certificate to 
Gooroo Churn set aside. As the certificate 
could not possibly relate to rents accruing 
subsequently to the death of the deceased, 
and as the present suit is only for the rent 
accruing subsequently to the death of the 
deceased, the subject-mattera and purposes 
of the two suits are quite different, and in 
consequence the immediate and direct object 
of the former suit is not also the immediate 
and direct object of the present case. The 
case seems to fall within the general excep- 
tion mentioned there, but not within the 
proviso added at the end. 


The ease of Sudanund Mohapattur reported 
in XX Weekly Reporter, p. 377, appears 
to me to fall within the proviso alluded to 
above. ‘That case isnot on all fours with 
the present. In that case the direct object 
of the former decision was attempted to be 
defeated. 

Under the ralings reported in XXII 
Weekly Reporter, p. 812, the Subordinate 
Judge’s Court was not competent to set 
asido an order of the District Judge: grant- 
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ing a certificate to one and refusing to give it 
to another ; and in cdnsequence the enquiry 
made by that Court for the purpose of ena- 
bling it to set aside that order was ultra 
vires. The decision on the question about 
the heirship of Gooroo Churn that was 
enquired iuto in that euit was not therefore 
passed by a competent Court, and is not 
therefore cdhclusive between the parties. 

I think that the former decision, though 
not conclusive evidence on the point, 1s some 
evidence on it. I must attach due weight 
to it as a piece of evidence. 

It does not appear on what ground certif- 
cate was granted to Gooroo Churn, and 
whether the relationship set up here and in 
the case before the Subordinate Judge was 
also set up in the certificate case, and, if so, 
whether it wns decided there. 

The oral evidence adduced by the plaintiff 
to prove the relationship is in the highest 
degree unsatisfactory, the witnesses being 
all unworthy of credit. Mohananda who gave 
evidence in the former case has contradicted 
himself pn a very important point, nay, on 
the most vital point in the case. One fact 
has come out in this trial which did not 
come out in the former trial, viz., that Gooroo 
Ohurn inherited the property left by Dhun 
Sarkar’s sons, which can only be explnined 
by the hypothesis that he was the son of 
Dhun Sfrkar’e danghter, and not her step- 
son as is alleged by him. The witness 
examined under a commission proves that 
Gooroo Churn was really the son of Dhun 
Sarkar’s daughter. He is admittedly living 
in commensality with her, who is being fed 
by him. Under such circumstances, there 
was no very great difficulty in making her 
give her evidence in the case. She was 
the best witness to prove whether Gooroo 
Churn was her uterine son or her step-son 
only. The omission on the part of Gooroo 
Churn to have her examined at this trial is 
avery significant fact ; for adverse comments 
were made against his case in the former 
trial because of this very omission on his 
part. Giving due weight to the two deci- 
sions alluded to above, and considering that 
evidence with the oral evidence adduced in 
the cnse, I find as a fuct that plaintiff is not 
the heir of Krishna Monee’s husband, the 
result of which finding is that he has no 
right to bring this suit. 

The question of res judicata being a 
doubtful- one, I solicit the opinion of their 
Lordships of the High Court on the point. 

I dismiss the suit with costs contingent on 
the orders of the High Court, 
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The judgment of the High Court was 
delivered as follows by— 


Jackson, J.—We thiok it clear that the 
principle of res judicata does not apply. 





f 


The 81st May 1875. 


Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Tenancy—Adverse Possession—Limitation. 
Case No. 1026 of 1874. 


Special Appeal from a decision passed by 
the Judge of Gya, dated the 17th 
December 1878, apirming a decision of 
the Subordinate Judge of that district, 
dated the 27th February 1878. 


Baboo Doolee Chund (Plaintiff) Appellant, 
Versus 


Sham Beharee Singh and others (Defendants) 
Respondents. 


Baboo Huree Hur Nath for Appellee. 
Baboo Nil Madhub Sen for Respondents. 


In a suit for possession, where defendant admits 
tenancy and there is no finding to the contrary, the 
Court cannot regard his possession as adverse, and apply 
the law of limitation, even if plaintiff has not had kias 
possession for twelve years. 


Mitter, J—Tums is suit for possession 
of land on the ground that the defendanté 
wrongfully held it on the ategation of a 
mokururee granted by the predecessor of the 
plaintiff. Both the Courts below have found 
the defendants’ mokururee not to be estab- 
lished. Before the Lower Appellate Court 
one of the questions raised was that, ns the, 
plea of limitation had been taken by the 
defendants, it was for the plaintiff to provd 
that be wns in possession of this property 
within twelve years from date of suit. In 
auswer to this objection the District Judge 
remarks that, as the defendants were admitted 
tenants of the plaintiff, it was not necessary 
to try that question, because no possession on 
the part of the defendants could bar the 
plaintiff’s claim. 

In special appeal it has been contended 
on the strength of a Full Bench decision 
that thése observations are erroneous in law, 
inasmuch na it has been decided that if, 
notwithstanding the admission of the defend- 
ants, it be found that the defendant is a 
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trespasser, still the Court would be bound to 
apply the law of limitation, the plaintiff’s 
possession not being proved for twelve Years. 
We do not think this decision is applicable 
to this onse, In that case the Lower Appellate 
Court had found that, notwithstanding the 
defendant’s admission of tenancy, the fact 
was that he was not a tenant, and therefore 
it was held that he was entitled to rely 
on the plea of limitation. In this case there 
has been no such finding, and the defendant 
admitted that he was in possession of this 
property as a tenant within the »laintiff’s 
“gemindaree, ‘That being so, we do not think 
that the decision quoted applies. The special 
appeal is, therefore, dismissed with costs. 


Glover, J.—I concur. 


The 31st May 1875. l 


Present: 
The Hov’ble W. F. McDonell, Judge. 


Act VIII (B.C.) of 1869 s. 802— Claims to 
: Rent. 


Case No. 2059 of 1874. 


a] Appeal from a decision passed by 
the Judge of Hooghly, dated the 29th 
May 1874, affirming a decision of the 
Moonsiff of Serampore, dated the 12th 
March 1874. 


Raj Kishen Mookerjee (one of the Defend- 
eants)gdppellant, 


Versus 


Pearee Mohun Mookerjee (Plaintiff) 
Respondent. 


Baboos Mohinee Mohun Roy and Bama 
Churn Banerjee for Appellant. 


Baboo Anund Chunder Ghosal for 
Respondent. å 


In a suit in which plaintiff claims rent as zemindar, 
and defendant, panera! his own tenancy, olaims it as 
moring there cannot be said to be conflicting claims 
to a title to, or some interest in, land within the mean- 
ing of Act VII (B.C.) of 1889 a. 102. 

On this appeal being taken up, a prelimi- 
nary objectionis raised that, under Section 102 
of Act VIII (B.C.) of 1869, no appeal lay to 
this Court, the value of the suit not exceeding 
Rs. 100, and no question of right to enhance 
or vary the rent or relating to a title to land 
or to some interest in land as between parties 
having conflicting claims thereto, faving been 
determined by the judgment. For the appel- 
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lant it is urged that there were conflicting 
claims between the ‘parties, the plaintiff 
claiming the rent of the land as zemindar, 
and the defendant claiming it as mortgagee ; 
but on looking into the case, it is clear that 
there was no conflicting claim as regards 
this particular land. The defendant did not 
claim the land as mortgagee, but merely 
claimed the right to pay the améunt of rent 
to himself on account of interest due to him 
as mortgagee: in other words, the defeudant 
admits that he is the tenant, but says that he 
is not bound to pay, the defence being merely 
a plea of payment in a particular way. 
Considering, therefore, that no conflicting 
claim las been determined by the judgment, 
I think that the objection must prevail, and 
the appeal must be disallowed with costs. 


The 3lst May 1876, 


Present: 
The Hon'ble C. Pontifex and E. G. Birch, 
Judges. A 


Striking off for Defauli— Right of Suit—Admfs- 
swns— Aot X of 1869 s. 60. 


Case No. 2380 of 1874. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota 
Nagpore, dated the 8rd June 1874, 
reversing a decision of the Assistant 
Commissioner of Lohardugga, dated the 
14th March 1874. 


Pogha Mahtoon and others (Defendants) 
Appellants, 


Versus 


Gooroo Baboo Gunesh Ram (Plaintiff) 
Respondent. 


Mr. H. E. Mendes for Appellants. 


Baboo Jogesh Chunder Dey for 
Respondent, 

The atriking off of a suit on the day of hearing, 
because neither plaintiff nor defendant is present, does 
not bar the plaintiff from suing again. 

Statements recorded in a rent suit under Act X of 


1859, which do not conform to the requirements of 
8, 60, cannot be relied on as admissions, 


Pontifex, J.—Tue plaintiff in this case 
sues for rent in kind for the year, 1229 
Sumbut, basing his suit on a chitti. Previ- 
ously, in a former suit, instituted on the 7th 
of April 1878, he sued these same defendants 
for the same arrears of rent upon the same 
chitti, 
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The Assistant Commissioner on that occa- 
sion examined some” of the defendants at 
length, but with respect to defendants 
Nos. 8, 5, 6, 7, and 8, the only record which 
the Assistant Commissioner made was that 
“these defendants make exactly the same 
defence’? as Sohra, Sobra’s statement as 
recorded was, “I was forced to write my 
name on thé paper.” 

In the printed paper-book in this case we 
find at page 3, after the examination of 
Pugya, a statement that “the five defend- 
ants, 1 Bhoja, 2 Rawan, 8 Sukhwa, 4 Kunla, 
and 6 Jouda, stated that their statement is 
similar to that made by Pugya, the defend- 
ant No. 1.” 

Pugya admitted having signed the chitti, 
but stated that he had signed under com- 
pulsion. 

The issues in the original suit were framed 
on the 12th May 1878, and the heaing was 
fixed for the 80th; but as no one was 
present on the 30th, the hearing was 
adjourned ; and on the 2nd of June as neither 
the plaingiff nor defendant was present, the 
cago was struck off. After that the plaintiff 
instituted the present suit in the Court of 
the Assistant Commissioner, 

The Assistant Commissioner held that he 
was bound ,by the former proceedings, and 
that the plaintiff’s first suit having been 
struck of, he was not entitled to institute a 
fresh suit. 

From that decision there was an appeal to 
the Judicial Commissioner, and the Judicial 
Commissioner held, and as we think rightly, 
that the striking off of the case in the first 
suit did not, under the circumstances, debar 
the plaintiff from suing again. The case 
was then remanded to the Assistant Com- 
missioner, who tried it on the evidence taken 
by him, and came to the conclusion that he 
plaintiff’s suit was not such as could be 
supported, and that his case was not a fi ie 
case; and he accordingly dismissed 1 16 
suit. 

Against that decision, the plaintiff appeal d 
to the Judicial Commissioner, and he L .s 
reversed the order of the Assistant Co - 
missiouer, and has given the plaintiff, wi hb 
the consent of the plnintiff’s pleader, a 
decree for one-half of his demand. But e 
has based his decision on the admission’ 
which.he assumes to have been made by 
some of the defendants in the original suit. 

He says :—“ In the original suit No. 16, 
* Sohra admitted that he had himself signed 
“the kubooleut sued on, adding that he 
“was ‘forced to write his name on the 
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paper, and that he did not cultivate any 
“of the majhar land; Mirza and Jugwa 
‘admitted that the majhar land was taken 
“by the nine defendants jointly. The 
“ remaining six defendants admitted having 
“ signed the chitti for the payment of satlea, 
“ adding that they were forced to do so by 
“ the plaintiff.” 

We have looked through the records in 
this case, but can find no such statement, and 
no such admission by the six defendants. 
We have asked the pleaders in the case to 
point them out to us on the record, and they — 
are unnble to do go. 

We are clearly of opinion that the state-" 
ment recorded by the Assistant Commissioner 
in the firat case that defendants 3, 5, 6, 7, 
nnd 8 had “made the same defence,” and 
the statement in page 3 of the pnper-book 
which we have quoted above are insufficient 
to be taken as admissions against any of 
such five defendants, Under Section 60 of 
Act X of 1859, it is expressly enacted that 
“the examination of parties shall be upon 
“oath or affirmation or otherwise according 
“to the law for the time being in force 
“relative to the examination of witnesses. 
“The substance of the examination shall 
“be reduced to writing in the vernattt®. 
“language of the Collector and filed with 
“the record.” 

Now, neither the statement recorded on 
the 12th May 1878, in the first suit by the 
Assistant Commissioner, nor the statement 
printed at page 3 of the paper-book, also 
dated the 12th May 18%8, and which pur- 
ports to have been signed by Harihur Churn ® 
as pleader for the defendants Nos. 4 to 9, is 
such an examination or such a record as 
conforms to the requirements of Section 60. 

We think, therefore, that if these are the 
admissions referred to by the Judicial Com- 
missioner, he was wrong in placing ony , 
ae whatever upon them. It is difficult, 
rom the manner in which the learned® 
Judicial Commissioner’s judgment has been 
delivered, to discover how far he has relied 
on the supposed admissions of the defendants, 
and how far on the evidence in the case 
before him. He states :—“ Now the plaintiff 
“has proved by the ndmigsion of two of the 
“ defendants (one of them an Urawan) and 
“by his own witnesses, that the defendants 
“ voluntarily executed the kubooleut, and did 
“ cultivate the majhar land.” If he relies upon 
the statements of two only of the defendants 
ns he apparently does (because the defence of 
the other defendants was that, if they executed 
it at all, they executed it against their will, 


BS 


“brought his suit. 
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and did not cultivate), he bas relied upon 
what cannot be received as evidence against 
the other defendants. a 

Under the circumstances, and as this being 
a special appeal, we are unuble to look at the 
evidence, we feel compelled to send the case 
back to the Judicial Commissioner in order 
that he may find; on the evidence recorded 
in the present case, and not on what he has 
assumed to be the admissions in the former 
case—which in our opinion are no admissions 
at all—whether or not the plaintiff has proved 
his title to recover the rent for whigh he has 
The objection taken in 
Bpecial appeak that the alleged chitti was 
unregistered cannot be supported. 

The costs of this appeal, which we assess 
at two gold mohurs, will abide the result. + 





The 3lst May 1875. 


Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Lease— Default by Lessee—Appointment of 
Ki 


ezawul. 
Case No. 486 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Shahabad, 
dated the 9th December 1873, affirming 
a decision of the Moonsiff of Buxar, 
dated the 28rd August 1873. 


Radha Pershad Singh (Plaintiff) Appellant, 


e 
versus 


Bajhawun Oopadhya (Defendant) 
Respondent. 


Raboos Kalee Kishen Sen and Taruck 
i . Nath Paleet for Appellant, 


* Moonshee Abdool Baree for Respondent. 


A kķubooleut, after the usual stipulations, provided for 
the cancellation of the lease on the tenant failing to pay 
any of the instalments, and left it optional with the 
zemindar to appoint a sezawul to collect the rents. 


The tenant having defaulted in payment of rent, a 
sezawul was appointed. Herp that the lease having 
been cancelled by the default, the appointment of a 
sezawul had reference only to the back rents to be 


collected. 


Glover, J—Tuis was a suit to recover 
Rs. 989-8, arrears of rent due on a 
kubooleut. The plaintiff, in 1276,egave a 
ticca lease to the defendant for 10 years at 
a yearly rent of Rs. 1,501. Asa good deal 
juins upon the construction of this kubooleut, 


we have had the document read tous. After 
the usual stipulationssas to the amount of 
rent to be paid, and the liability of the tenant 
with regard to bad seasons and s0 on, it goes 
on to say that if the tenant fails to pay any 
of the instalments of rent, then his ticca 
lease shall be caneelled, and be of -no 


effect: the words used are ‘‘ 8,» feb O95). 


Then it goes on to say that in that case the 
zemindar shall, at his option, either take the 
Innd into his own khas cultivation, or make 
a fresh settlement with another ryot, or for 
the balance due appoint a seazawul to make 
the collections ; and whatever deficit shall be 
found, that with the costs of collection and 
interest on these charges at 2 per cent. per 
meusem shall be paid by the tenant. The 
defendant kept possession of these lands 
until the’ month of Magh 1277, and havinge 
defaulted in the payment of the rent the 
plaintiff appointed his own sezawul to make 
the collections. His case is that, after mak- 
ing all the collections he could, there is still 
a deficit for the year 1277 of Rs. 780, which, 
with interest, makes up the sum vowsesued for. 
The defence is substantially that the 
tenancy was cancelled by the defuult of pay- 
ment of rent, and that the sezawul had col- 
lected more than was due to the plaintiff. 


Both Courts have dismissed the plaintifi’s 
suit; the Subordinate Judge for gomewhat 
different reasons than those given by the 
Court of first instance. The Subordinate 
Judge found that the lease was cancelled by 
the default in 1277 ; that in consequence of 
that cancelment of the lense, the plaintiff put 
in hia own sezawul, and made collections to 
the amount of Rs. 748; he likewise found 
that the claim for rent in respect of four 
instalments of the year 1277 was barred by 
limitation, not having been made within the 
time allowed by law, namely, three years. 


With regard to the finding on the point 


°| of limitation, it appears to us that the Subor- 


dinnte Judge has somewhat miscalculated 
the time. By Section 29 of the Rent Law, 
the money due as rent for the year 1277 
would be recoverable by suit at any time 
within three years from the Jast day of the 
month of Jeyt of that year. Calculating 
then from the 29th Jeyt 1277, which corre- 
sponds with the 18th of June 1870, the 
present suit being instituted on the 8rd 
of June 1878 would be within time. ‘There- 
fore the plaintiff was entitled to bring the suit. 

With regard to the construction of the 
kubooleut, we are of opinion that the default 
of the defendant to pay his rent for the 
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four months of 1277 pperated ns a cancel- 
ment of the lease, and that the lease was 
cancelled accordingly. The arrangements 
made by the zemindar by the appointment 
of a sezawul had reference only to the back 
rents to be collected by him. It is ndmitted 
that he collected Rs. 748, and this sum would 
be more than what was due to the plaintiff. 
Tt has been urged that the sezawul ns a 
matter of fact did not collect any of the 
back rents, but only collected rents for the 
forward months of 1277. There is no 
evidence whatever to show that this was the 
case, and in the absence of any such evidence, 
the presumption would be the other way, 
namely, that the sezawul was appointed not 
to collect prospective rents, but to collect the 
rents for which the default of the defendant 
ebad rendered the appointment of a sezawul 
necessary ; and the Lower Courts were justi- 
fied in so assuming that the collections made 


by the segnwul had reference to the rente | 


rights ard interests of one S, where defendant claimed 
under a deed of sfile from the same S, and the Lower 
Appellate Court found that plaintiff had been in posses- 
sion, and had beeu forcibly ejected by the defendant: 


Hip that defendant's only title was the right to Bue 
to set aside the sale in execution under which plaintiff 
held possession, and that this title did not avail him to 
eject plaintiff without a decree first obtained. 


Glover, J.—Tuis is an application for 
review of the judgment of this Court, 
passed by Kemp and Glover, JJ., on the 
20th February 1875. 

The litigation in this case has been long 
continued? and it will be as well to mention | 
in detail the various orders passed, 

The suit by the plaintiff Was to recover 
possession of land which he had acquired hy 
purchase from one Bhurut Lall, the auction- 
purchaser in execution of decree of the 
rights aud interests of Surdar Singh, The 
defendant also claimed under a deed of sale 
executed by the same Surdar Singh, and 
alleged that the land in suit being “ endowed” 


due by the defendant for the instalments of | could not be sold in execution. 


Assin to Pous. Although, therefore, we 


Both Courts below, the Moonsiff on thie 


consider @hnt the Subordinate Judge was not | 23rd of February, and the Judge on the 
right in his finding on the point of limita- | 20th September 1871, dismissed the plaintiff's 


tion, we agree with him in holding that the 
lease was cancelled from the end of Pous 
1277, and that the sezawul collected more 
than the plaintiff claims to be due to him 
on sa of the back rents. 

We uphold the finding of the Subordinate 
Judge although for different reasons, and 
dismiss this special appeal with costs, 


The lst June 1875. 
Present: 


The Hon'ble F. A. Glover and H. B. 
Lawford, Judges. 


Execution Sale—Possession— Ejeciment— Right 
of Sutt. 


suit on this ground without going into the 
question of possession. But the High Qourt 
(Kemp and Pontifex, JJ.) on special appea 
held, that the question of possession was very 
material, and that if the plaintiff could prove 
that he had been in possession and had been 
forcibly dispossessed by the defendant, he 
was entitled to a decree, unless the defendant 
could show a sufficient title go eject him. 
The Court seems to have held that the 
document of title given by Surdar Singh to 
the defendant only authorized” the latter to 
bring a suit to question the validity of the 
sale in execution to the plaintiffs vendor. 
The case was remanded accordingly. 

The Judge ,on the 10th December 1872 


found that, although the plaintiff's evidende e 
eas meagre, the fact of his being armed with, 
a sate certificate, was sufficient to give him n 
superiority over the “purely negative” 
evidence of the defendant. The Judge, 
therefore, decided that the plaintiff was in 
possession, and that the défendant had not 


Case No. 7 of 1875. 


Application for Review of Judgment 
passed by the Hon'ble Justices F. R. Kemp | 
and F. A. Glover. on the 20th February | 
1875, in Review No. 9 of 1874. 


Bungshee Dhur Doss, Defendant (Appellant) 


Petitioner, shown a sufficient title to eject him. 
versus E An ee was ore ae a i naga 
re ourt, which, on the 12th o arch 1874 
Buugwan w Plaintif (Respondent) (Kemp and Glover, JJ.), held that the 
‘ pposite Party. 


Judge had miscoustrued the evidence of the 
Mr. R. T. Allan for Petitioner. defendayt, which was of a direct and satis- 
Baboo Mohendro Lall Miter for Opposite factory character. It was algo held that the 
Party. defendant kad the better title to the property, 
nnd that nothing passed by the enle in 
execution to the plaintiffs vendor. 
18 


In a snit to recover possession of land acquired by 
plaintiff's vendor by purchase at an auction-sale of the 
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On this there was a petition for review 
on the part of the plaintiff, which was heard 
on the 20th February 1875, the result of 
which was that, although the Court con- 
sidered its interpretation of the defendant’s 
evidence correct, it was not prepared in 
special appeal to say that the Judge’s deci- 
sion passed in favor of the pluintiffs pos- 
session on evidence was wrong—he having 
weighed the testimony on both sides. The 
High Court, therefore, allowed the review 
and reversed its former decision. This had 
the effect of restoring the Judge’s order and 

* of putting the plaintiff into possessiou. 
° On this a petition for review was present- 
ed by the defendaut, on the ground that the 
order -of February 1875 was passed on 
evidence of possession only, whereas the 
decision of March 1874 had found title as 
well as possession to be in the defendant, and 
that the latter order ought not to have been 
passed without taking the question of title 

also into consideration. l 

Primå facie this seemed to me a reasonable 
contention, and I was the more inclined to 
admit it to argument, as Mr. Justice Kemp 
was nbsent from the Court. I admitted it 
accordingly, and Mr. Justice Lawford has 

om ith me to hear the argument in support 
of the defendant’s case. 

At first sight there is no doubt this 
difficulty. Our order of March 1874 decided 
not only the question of possession but also 
that of title in favor of the defendant, aud 
although the finding as to possession was 
set aside by the order in review of February 

°1875, that as to title was not touched. It is 
now contend8d by the pleader for the plain- 
tiff that the question of possession was the 
only one he was called upon to argue. My 

notes show that it was the only one he did 

argue, and I am disposed to think that this 
‘owns done with the assent of Court; for 
egianting that the defendant’s title wag 

admitted, what after all was that title?» It 

was the right to sue the plaintiff to set aside 
` the sale in execution under which the 
plaintiff held possession. This title, if it 
can be called by such a name, the defendant 
still has, but it is not one that will avail to 
turn the plaintiff out of possession without a 
decree first obtained. 

In point ‘of fact the case turned on the 
proof of plaintiffs possession from the date 
of gale in execution, and this has been found 
throughout in his favor. We thfnk that 
we need interfere no further in ghis matter, 
and that this application should he rejected 
with costs. 


The Ist June 1875. 


s 
Present : 


The Hon’ble E. G. Birch and W. F. Mc- 
Donell, Judges. 


Relinguishment of Tenure. 
Case No; 2182 of 1874. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of the 
24-Pergunnahs, dated the 24th August 
1874, affirming a decision of the 2nd 
Moonsiff of Buseerhaut, dated the 23rd 
December 1878. 


Bonomalee Ghose (Plainiiff) Appellant, 
versus 


-Delu Sirdar (Defendant) Respondent. 


Baboos Mohesh Chunder Chowdhry and 
Opendro Chunder Bose for Appellant. 


Baboo Rash Beharee Ghose for 
Respondeut. ° 


The mere use of the words “aqata fafa #3" in con- 
versation by the tenant, when called upon by the zemin- 
dar to pay increased rent, were held to be insufficient to 
constitute a relinguishment where there was no accept- 
ance of the same and not even a verbal notice to quit, 
or to justify the zemindar in letting the tenure to 
another, o 


Birch, J—THE plaintiff ia this case sues 
to obtain possession of land, after establish- 
ment of right thereto by setting nside a 
decree passed under Section 15 Act XIV of 
1869, maintaining the defendant in possession. 
His allegation is that the defendant verbally 
relinquished the tenure, and that the zemin- 
dar gave him (the plaintiff) a lease of the 
land formerly held by the defendant. 


Both the Lower Courts cousidered that 
the main question in this case was whether 
the defendant Delu Sirdar had actually 
relinquished the tenure which he held, or 
not. The Moonsiff found that the plaintiff 
had fniled to prove any such relinquishment, 
and (he Judge also found that the resignation 
of his tenure by the defendant was not 
proved. 

It has been contended here that the Judge 
finds as a fact that the defendant Delu Sirdar, 
on being called upon by the zemindar .to pay 
increased 1eut, declined to do so using the 
words “ayes fafa #4,” and it is said that 
that speech is quite sufficient in law to 
constitute a relinquishment. It is not alleged 
that there was eren any verbal notice to 
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quit given to the tenant. There was no 
acceptance of the relinquishment. 

In fact nothing appears to have followed 
upon thia conversation between Dela Sirdar 
and the zemiuduar, or his agent. We think 
that it would be unsafe to hold that the facts 
found in this case justified the letting to the 
plaintiff of a tenure in the defendant’s posses- 
sion at the time that the lease propounded 
- by the plaintiff was granted to him, The 
plaintiff’s lessor could not by that lease 
confer on the plaintiff a right which he had 
not himself under the circumstances, viZ., a 
present right to enter and take the defend- 
ant’s tenure from him. ‘There is no error 
of law in the finding of the Lower Courts. 
The special appeal is dismissed with costs. 


Tho Ist June 1875. 


Present: 
e 


The Hon’ble F. A..Glover and Romesh 
Chunder Mitter, Judges. 


Special Appeals. ` 
@ . 
Case No. 219 of 1874. 


Special Appeal from a decision passed by 
the Officiating Additional Judge of 
Tirhoot, dated the 29th November 1873, 
reversing a decision of the Subordinate 
Judge of that district, dated the 2lst 
April 1878. 


Mussamut Roop Narainee Kooer aud 
auother (Plaintiffs) Appellants, 


VETSUS 


Ressa! Tewnree and another (Defendants) 
Respondents. : 


Mr. C. Gregory and Baboo Hem Chunder 
Banerjee for Appellants. 
Mr. M. L. Sandel for Mr. R. E. Twidale 
for Respondents. 


Where an Appellate Court ignores the great body of 
evidence on the record and places reliance on what can 


be shown either to be no evidence at all, or which points 
almost exclusivefy the other way, and where it lays 
down, @s positive dicta of law, points which are not 
law, the High Court would be justified in considering 
such proceediags as errors of law, notwithstanding that 
the Court below has ostensively based its judgment on 
the evidence. 


Glover, J.—Tue plaintiffs, who are the 
widows of one Joy Kant Tewnree, sued the 
defendants, who are the decensed’s ‘second 
cousins, for a declaration of their title to, 
and confirmation of their possession in, cer- 
tain- property which they alleged to be in 
their possession, on the ground that it came 
to them as heiresses of their husband, he ° 
being at the time of his dent separate in® 
estate from the other branches of the family. 


The defendants alleged that the family 
was and is joint’ in estate, and that Joy 
Kant’a widows have no right to succeed to 
his property. They also denied the plain- 
tiff’s possession. 


The Subordinate Judge found for the 
plaintiffs, holding that Joy Kant Tewaree 
was separate in estate, that his widows were 
entitled to succeed to his property, and that 
they were already in possession thereof. 


The Additional Judge, Mr. Henderazon, 
reversed this decision holding that tho fit e 
was joint, but coming to no fiuding on the 
question of possession; and against this 
judgment the pluiutiffs have appealed spe- 
cially to this Court. 


I have had very great difficulty in coming 
to a decision on this nppeal, ng, as I think 
because there can be any Tensonable doubt on 
which side the truth lies, but because of the? 
rules governing special appeal’ which allow 
of this Courts interference on matters of 
law only. 


I think, however, that where an Appellate 
Court iguores the great body of evidence on 
the record and places reliance upon white ‘ 
tan be shown either to be no evidence at all, 
or Which points almost conclusively the other 
way, and where it lays down as positive dicta 
of law, points which are not law, we should 
be justified in considering, such proceedings 
ng errors of law, notwithstanding that the 
Court below lhas osteusively based its judg- 
ment on the evidence. ` 

The Additional Judge says that to prove 
separation the evidence of the kinsmen ought 
to have been adduced by the plaintiffs, and 
that their omission to do this is “according 
to law not satisfactory.” 

Then that. there is no deed of partition 
produced, and that “the absence of such a 
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document is, I consider, fatal to the plaintiffs | separately. Thus Gopal took a loau fiom 
cause.” one Goodur and pledged part of his estate 


Then “the family is certainly joint now (the village is included in this suit) ns secu- 
as the documents filed by the defendants | "ty. Ressal also executed a Zur-i-peshgee 
clearly prove.” lease on hia own account. The brothers 


And then “the plaintiffs case dolivaly acted independently and pledged their separ- 


; $ ate interests, which does not accord with 

breaks down, there being no evidence what- . : i 
: th i 
ever to prove separation.” e idea that even they were joint, still 


less that the family including se@ond cousins 

I do not lay much stress on the Judge’s | was so. It is shown, moreover, by the 
remark about the witnesses. I presume him | butwara papers, that the cousins had separate 
to have meant that the plaintiffs were bound | cutcheries, than which there could hardly be 
to give the best evidence of the separation i n more decisive proof of separate interests. 
*which would have been the testimeny of; It is shown also that when called upon 
-kinsmen, but die forgot that this can only i Joy Kant and the defendants filed separate 
be done when if is within a plaintiffs power, ; “igmnuvisies” of putwarees. With the 
and it is not denied here that the family exception of the butwara teri] (L exclude 
are all (and not unuatuially perhaps) on the | the Income Tax receipts, which the Addi- 
other side. tional Judge thinks little of), the Court 

There is no rule of law that makes a deed . below has ignored all these circumstances. 
of partition necessary to prove separation, | And the terij itself proves nothing, for 
and as a matter of fact unless large interests | Madho had admittedly separated himself 


are involved such a deed is not often exe- ' from the family long before, and yet. his 
cuted. name is found jointly with the others as a 


The defendant’s documents consist of a | Patty to the butwara proceedings. The 
few bonds (I exclude the kobala of 1252 F.S. | evidence which I have recapitulated aboye 


about which there is no dispute, but which | YSS of the very greatest importance to the 
nothing with regard to subsequent plaintiff's case and was of a high class, and the 


years) in which Joy Kant’s name appears as Additional Judge in paesing 1i n kee 
joint lender with one or other of his cousins, | °V°" ® remark, has made his decision incom- 


. iom tho fiet oi soine onti plete, and nas I thiuk illegal. It cannot, I 
ath eee reat of E ie ae conceive, be said that he considered“hat evi- 


fail t oA l soin | dence, although he does say that he has gone 
a lenie as P Tho pen a carefully into the oase ; for he could hardly 


evidence of comrse, put is by itself of a weak | have disposed of it unfavorably to the 
l 











gud unsatisfactory character, and it cannot plaintiffs without giving some reason. for 
fairly be called, aa the Additional Judge calls differing so widely from the estimate formed 
it, “clear proof” of the defendant's allegation of it by the Subordinate Judge. I cannot 
that Joy Kant was joint with his cousins, come to any other conclosion than that he 


Then as to the Judge’s assertion that there eee 

is on the part of the plaintiffs “no evidence | Were Mr. Henderson atill in India, the 
whatever to prove separation.” There are on ; proper course would be to remand the case 
“the record proceedings in suits where Joy to him for a finding on the evidence which, 
Kant Tewaree sued alone, and in one, of ; on the first trial, he so completely ignored ; 
them, viz., that brought against Bissonath but as he has left the country and the ser- 
Jha, the father of the present defendants, | vice, we must decide the case ourselves on 
Soham gave evidence against Joy Kant; a ! the evidence on the record, and, on that evi- 
strange thing for iim to do if he and Joy | dence, I am clearly of opinion that the 
Kant were then joint in estate. Then it is! plaintiffs were entitled to succeed, and that 
clear that Joy Kant and the defendant Ressal , they should retain the decree given them by 
were sued separately by the Durbhangalh | the Suboidinate Judge. This appeal is 
Rajah for the rent of their holdings, whilst | therefore allowed, and the Additional Judge’s 
the mutation proceeding of 1861 shows that | order reversed with costs, 

Joy Kant’s interests were separate from 
those of his cousins. I do not place much 
reliance on the Income Tax receipts, but 
they too were made out in Jôy Kanv’s 
name ulone. The cousins borrowed money 


litter, J.—I concur in this judgment. 
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The 2nd June 1875. 


Present : 


The Hon'ble A. G. Macpherson, Officiating 
Chief Justice, and the Hown’ble H. B.! 
Lawford, Judge. 


Registered Documents— Act XX of 1866 s. 50. 


(nse No. 1886 of 1874. 


Spectal Appeal from a decision passed by 
the Officiating Judge of Sylhet, dated 
the 22nd May 1874, modifying a deci- 
sion of the Moonsiff of Lushkerpore, 
dated the 11th February 1874. 


Shaikh Ryasutoolla (Plaintiff) Appellant, 
versus 


Doorga Churn Pal (one of the Defend- 
nuts) Respondent. 


Baboo Joy Gobind Shome for Appellant. 


Baboo Bharut Chunder Dutt for 
Respondent. 


A registered document, the registration of which 
was compulsory, cannot be regarded as having effect 
against a prior unregistered document the registration 
of which was optional, 

Macpherson, C.J.—We think that the 
decision of the Judge is wrong. 

Sectio&®& 50 of Act XX of 1866 says that 
a registered document of which the regis- 
tration was optional (i.e. falling under Clause 
lor 2 of Section 18) takes effect against an 
unregistered document relating to the same 
property. Iu this case it is sought to give 
effect to Doorga Churn P&l’s registered bill 
of snle against the plaintifs prior unregis- 
tered we Sa a The plaintiffs mortgage 
(dated 28th Srabun 1277 or 9th August 
1870) was for Rs. 95 only: therefore, 
under Section 18, it was not necessary to 
register it. The consideration for Doorga 
Churn Pal’s bill of sale (dated Sth Assar 
1279, or 18th June 1872) was Rs. 800: 
therefore, uuder Section 17, it was necessary 
to tegister it. Registration was optional in 
the case of the plaintiffs deed : but compul- 
sory in the case of Doorga Churn Pal’s. So 
that what the Judge has decided is that, 
under Section 50, a registered document, the 
registration of which was compulsory, has 
effect against a prior unregistered document, 
the registration of which was optional. 

But this is not what is enacted by Section 
00, which says only that a document of the 
kinds mentioned in Clauses 1 and 2 of Sec- 
tion 18 (t.e., one the registration of which 


THE WEEKLY REPORTER. 


Rulings. 121 





is optional) shall have effect against any 
unregistered document. Doorga Churn Pal’s 
bill $ sale being a document the regist: ation 
of which was.compulsory, did not fall under 
Section 18 at all, therefore Section 50 has 
no application to it. 

This was so decided in the case of Hamed 
Bux v. Bindea Bun (2 N. W. P. Reports, 
1870, p. 87): and the law remains un- 
changed in this respect by the new Regis- 
tration Act of 1871, although the result is 
somewhat anomalous. 

The decree of the Judge is reversed, . 
and the decree of the Moonsiff is restored 
and affirmed. ° ° 

The appellant (plaintiff) is entitled to his 
costs in this Court and in the Lower Appellate 
Court. 


The 4th June 1875, 


Present: 


The Hou’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Appellate Court—Act VIII of 1859 s, 354, 
Case No. 2220 of 1874. o 


Special Appeal from a decision passed by 
the Subordinate Judge of Daccu, dated 
the 24th July 1874, reversing a decision 
of the Additional Sudder Moonsif? of 
that district, dated the 6th November 
1878. å 


® 
Tiluck Chander Dutt Ohowdhry and others 
(some of the Plaintiffs) Appellants, 


VET sus 


Brojo Soondur Mitter (Defendant) 
Respondent, 


Baboo Joy Gobind Shome for Appellants. 


Patnos Chunder Madhub Ghose and Nullit ° 
Chunder Sen for Respondent. 


_ If the Appellate Court is of opinion that the plaintiff, 
in argument before itself is endeavouring to obtain 
something other than what he claims in the plaint, it is 
bound to dismiss the suit; but if it thinks that the 
plaint can be reconciled with the argument used on the 
appeal, and the case resulting is supported by the evi- 
uence A is bound to determine the appeal—not to maka 
on order under Act VIII of 1859 s. Bb. 


Jackson, J.— Wes think it proper on 
hearing the pleader for the special appellant 
and after*referring to the special respondent’s 
vakeel also,to abstain from going into the 
questions raised on this appeal other than 
that which first arises upon the order made 
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by the Subordinate Judge. This was a suit 
to recover possession of a ferry or geojara 
ghft which was described by boundaties 
stated in the plaint. At the hearing, the 
Subordinate Judga, after going into certain 
considerations arising out of the judgment 
of the Moonsiff who had decreed the plaint- 
iff’s suit, observes :—“ The plaintiff who 
“claims the goojara ghat with the stated 
“ boundary, vis., Pathuighata on the south 
“and Futtelhpore on the north, may have 
“right to the ghat wherever it is situated and 
“found. But his pleader does not seem to 
«be satisfied with the order, if I pass in 
“appeal, that the plaintiff ehall recover 
“ possession of the goojara ghit as per 
“northern and southern boundary of the 
“phat as given at the foot of the plaint. 
“ What he argues substantially is to have a 
“ decree according to the south and northern 
“boundary as stated in the plaint, but to 
“ take possession of the disputed ferry ghat 
“ which is bounded by Singhjowar on the 
“south and Futtehpore on the north. It is 
“manifest that the plaintiff states one and 
“ endeavours to claim another, but this he 
“cannot possibly do, unless he can show 
the goojara ghat Pathurghata 
“ Futtehpore does not elsewhere exist, but 
“that it is the one in suit, and by the terms 
“of the permanent settlement he has had 
“right to the disputed ferry from Singhjowar 
“to Futtehpore,- south to north. I think I 
‘may remand the case to the Moonsiff to 
‘ receive evidence gnd to decide whether the 
“plaintiff, owner of the goojara ghat 
“ Pathurghata Futtehpore, has right to and 
“ ig entitled to take possession of the disputed 
“ferry ghat from Singhjowar to Futteh- 
“pore.” He then goes on to order that 
“the appeal be decreed, the case be remanded 
“with the above instructions, appeal stamp 
“ fee be refunded.” 

Now, it is impossible to suppose that thé 
Subordinate Judge was not perfectly aWare 
that, in making this order, he was going 
directly in the teeth of the Civil Procedure 
Code. Section 852 lays it down :—“It 
“shall not be competevt to the Appellate 
“Court to remand a case for n second 
“decision by the Lower Court except as 
“provided in the last preceding Section.” 
And the case provided for in Section 351 
is :—“If the Lower Court shall have dis- 
“posed of the case upon any pr@iminary 
“point, so as to exclude any evidence of 
« Pact which shall appear to the Appellate 
“ Court essential to the rights of the parties, 
“and the decree of the Lower Court upon 


“such preliminary point shall be reversed by 
é‘ the decree in appeal, the Appellate Court 
“may, if it think right, remand the case,” 
nnd soon. It cannot be pretended that the 
circumstances of this case bring it at all 
under Section 851. The language of the 
Subordinate Judge's judgment is not very 
clear, probably owing to his writing io a 
foreign language ; but he seems to be of 
opinion that the plaintiff, in argument before 
the Appellate Court, was endéavouring to 
obtain something other than what he claimed 
in the pluint. If that was so, the course 
which the Subordinate Judge was bound to 
have taken was to dismiss the suit; but if he 
thought that the allegation contained in the 
plaint could be reconciled with the argument 
used on the appeal and the case resulting 
from this was supported by the evidence 
produced by the plaintiff, it was his business 
to determine the appeal himself, and it was 
not na case for an order under Section 854. 
The order made by the Subordinate Judge 
in this matter was wholly irregular, and we 
regret that we should have had notice 
such irregularity on the part of an officer of 
his experience. He must take care to decide 
appeals confining himself within the powers 
vested in him by the Code of Civil Proce- 
dure, otherwise he will ouly mislead the 
inferior Courts and create confusion. The 
order of the Court below must be quashed 
the appeal going back for trial there, and 
the appellant will be entitled to the costs of 
this special appeal. 








The 4th June 1875. 
Present: 


The Hon’ble A G. Macpherson, Officiating 
Chief Justice, and the Hon’ble H. B. 
Lawford, Judge. 

Tulubana. 
Case No. 1023 of 1874. 

Special Appeal from a decision passed by 
the Judge of Shahabad, dated the lOth 
February 1874, affirming a decision of 
the Moonsiff of Arrah, dated the 19th 
December 1873. 


Khobharee Ram (Plaintif) Appellant, 
versus 
Sheo Phul Kalal (Defendant) Respondent. 
Baboo Anund Gopal Paleet for Appellant. 
Baboo Hureehur Nath for Respondent. 


A party who is ordered to put in tulubana for wit- 
n is in time if he puts the money in on the day 
following the day of the order. 
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Macpherson, C.J.—On the 9th of Febru- 
ary the Judge ordered certain witness to be 
summoned for examination on the 18th. On 
the 10th of February he dismissed the appeal 
on the ground that the appellant had not put 
in the tulubana ; and he says that the ‘appel- 
lant had been ordered to put itin “in 
one day, thatis to say, on the day of the 
order.” There is nothing on the face of 
the Judge’s order of the 9th to show that 
the plaintiff was put on terms to pay it In 
in one day ; and if he was put upon such 
terms, it seems to us he would have been 
in time if he put the money in on the 10th. 
It seems clear that the plaintiff had not a 
fair opportunity of having his case tried, and 
it must go back to the Lower Appellate Court 
in order that it may be tried afresh. The 
plaintiff must have a reasonable time within 
® which to summon these witnesses. The 
case will be sent back at once for trial de 
novo. The costs of the appeal will follow 
the result of the remand. 


The 4th June 18765. 


Present: 
The Howble W. Markby, Judge. 
e 


Possessory Surt— Onus Probandi 
Case No. 2015 of 1874. 


Spectal Appeal from a decision passed by 
the Officiating Additional Subordinate 
Judge of Tipperah, dated the 80th April 
1874, modifying a decision of the 
Moonsiff of Toobgeebagrah, dated the 
80th June 1873. 


Assurooldeen and others (Plaintiffs) 
Appellants, 


VErTSsus 


Gobind Chunder Koondoo and another 
(Defendants) Respondents. 


Baboo Kumla Kant Sen for Appellants. 


Baboos Nullit Chunder Sen and Bussunt 
Coomar Bose for Respondents. 


In a suit for khas possession, where plaintiffs allege 
a permanent tenure and defendants plead a lease from 
the zemindar, this plea indicates a good title, unless 
plaintiffs can prove a better title in themselves. But if 
plaintiffs establish that their tenure is of a pee 
character, and that they are not barred by tation, 
they must be entitled to khas possession. 
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I THINK the decision of the Lower Appel- 
late Court if this case must be set aside. 
It appears to me that the case was not pro- 
perly disposed of. One of the plaintiffs has 
been excluded upon the ground of limitution. 
And the Lower Appellate Coutt apparently 
cousiders that that question depends entirely 
upon the date of the death of the father of 
the plaintiffs, and the date when the plaintiff, 
whose name is Assurooddeen, came of age. 
But if the first Court was right in the view 
which it took of the facts, all the plaintiffs 
were in possession down to the year 1268, 
And if that were so, the date of plaintiff's ° 
father’s death and the date of his attaining 
majority would be immaterial, inasmuch 
as twelve years had not elapsed since the date 
of dispossession when this suit was brought. 
And the finding of the first Court has not 
been overruled by the Lower Appellate 
Court. The case will, therefore, go back 
for a distinct finding on the issue, when the 
plaintiffs were dispossessed. If they were 
dispossessed within twelve years, the suit is 
not barred against them. If the Lower Appel- 
late Court find that the plaintiffs were dis- 
possessed more than twelve years ago, then it 
will have to apply the rule relating to minors 
according to the law applicable to this cawg™ + 


Then there is another point which has 
not been determined. The defendant alleges 
that he holds under a lease from the zemin- 
dar: that is a good title unless the plaintiffs 
can prove a better title in themselves. Now 
the defendant distinctly alleged that the 
plaintiffs’ tenure was not of a permanente 
nature. The plaintiffs, on the, other hand, 
alleged that their tenure was permanent, 
This issue must be determined, because if 
the tenure was only a temporary one, there 
cannot be any doubt that having been sgo 
long out of possession it will be lost to the 
plaintiffs. If, on the other hand, it is a per- ° 
fhanent tenure, there ig no reason to suppose ° 
that it is not still existing, subject of course 
to the question of limitation. 


The case will go back to the Lower Appel- 
late Court in order that those two points may 
be determined. Further, if the plaintiffe 
establish that their tenure isa tenure of a 
permanent character, and establish that it is 
not barred by limitation, then they must be 
entitled to khas possession. The reasons 
which the Subordinate Judge gives for not 
awarding them khas possession seem to me to 
be insufficieat. 


Costs will abide the event. 
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i The 4th June 1874 for the purpose of giving jurisdiction to the 

Paine. ~ ` Civil Court of 24-Pergunnahs, the Court 


The Howble Louis S. Jackson and W. F. 
McDonell, Judges. 


Act XXXV of 1858—Lunacy—Time of Medical 
Observation. 


Caso No. 99 of 1875. 


Miscellaneous Appeal from an order passed 
by the Judge of the 24-Pergunnahs, 
dated the 18th April 1875, : 


Mr. George P. O. Sherman and another 
(Opposfte Party) Appellants, 


versus 


Edwiu Sherman Schorn (Petitioner) 
Respondent. 


The Officiating Advocate- General wd Mr. 
. W. Jackson for Appellante. 


Mr. Macrae for Respondent. 


Unsoundness of mind taken by itself is not sufficient 
to bring a person within the meaning of the term 
“lunatic” as used in Act XXXV of 1858, unless it would 
incapacitate him from managing his affairs; nor, on the 
other hand, will a person who is incapable of managin 

irs be a lunatic, unless that incapacity is produ 
by unsoundness of mind. 

For the purposes of this Act, the observation of the 
patient by medical witnesses, between the date of peti- 
tion and the date of actual hearing, would be sufficient 
for ascertaining his state of mind at the time of enquiry. 


Jackson, J.— THER proceedings in this case 
have been taken under color of Act XXXV 
of the Indian? Leg®lation of 1858, whick is 

ènn Act to make better provision for the care 
of the estates of lunatics not subject to the 
jurisdiction of the Supreme Courts of Judica- 
ture. The Legislature, in Section 2 of the 
Act, explains what is meant by the teim 
“ lunatic ” for the purposes of tle Act,—that 
ig to say, a person of unsound mind and 


“incapable of managing his affairs ; and that 


*definition is emphasized by the 28rd, thag is, 
the last Section of the Act, which expressly 
says :—“ The word ‘lunatic,’ as used in this 
“Act, unless- the contrary appears from the 
“ context, shall mean every person found by 
“due course of law to be of unsound mind, 
“and incapable of managing his affairs.” 
It would appear, therefore, that unsoundness 
of mind tnken by itself is not sufficient to 
bring a person within the term “lunatic ” 
unless it would incapacitate ziu from manage- 
ing hie affairs ; nor, on the other hand, will 
a person who is incapable of managing his 
affairs be a “lunatic,” unless that incapacity 
is produced by unsoundness of mind. Then, 


would: have to be satisfied that the person in 
respect of whom the application is made is 
not subject to the jurisdiction of the Supreme 
Court,—that is to say, the High Court in its 
original jurisdiction. ‘The importance of 
maintaining that distinction appears to us to 
be very grent in regard to the 24-Pergunnahe, 
because if it is not carefully kept in view, a 
great number of applications might be made 
to the Judge’s Court in respect of persons 
1esiding within that local jurisdiction, but 
ordinarily subject to the original jurisdiction 
of the High Court. In the case before us, 
there is nothing whatever on the face of the 
proceedings to show that Mr. Schorn, 
whose mental condition. was under enquiry 
in this case, was a person not subject to the 
jurisdiction of the Supreme Court. It hns 
been suggested by the learned Counsel, who 
appeared to support the judgment of the 
Judge, that this circumstance, although it 
was a grave defect in the proceedings, was 
one which might be rectified by sending the 
case back to the Lower Court in order that 
evidence might be taken to determine whe- 
ther Mr. Schorn was or was not o person 
subject to the jurisdiction of the High Court. 
It is not, however, our practice to allow an 
enquiry on the facts and merits of n case to 
be supplemented by a fresh’ enquiry after- 
wards as to whether the Court which made 
the enquiry had jurisdiction to make it or 
not, We think that all such cases must be 
based on a solid foundation of jurisdiction, 
We think it especially needful to say so in 
the present case, because though we appre- 
ciate the ability of the experienced medical 
gentlemen who examined Mr. Schorn, we 
must say that their opportunities of forming an 
opinion had been extremely limited. In the 
case of Dr. Woodford, no -doubt, he says 
that he saw Mr. Schorn for the last 15 
months ; but then he says that of late he had 
seen him on two or three occasions ; and in 
another part of his evidence he says that nll 
or nearly all that the patient was suffering 
from was epileptic seizure. As to Dr. Moir 
and Dr. Payne (than whom no person in 
India is probably more competent to form an 
opinion in this matter), their observation was 
limited to the space of about 20 minutes, 
three or four days before the * Judge 
had heard the petition ; and in this state of 
the facts we do not feel, nor is there gny- 
thing on the face of the proceedings to 
suggest confidence that the result of a single 
inspection or a single experiment would 
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justify an opinion as to such permanent 
infirmity of mind in the patient as woul 
disqualify him from managing his affairs. 
There is no testimony of any such person 
as saw or had occasion to see the patient 
daily, was acquainted with lis life and 
habits, aud took interest in him; and in 
the absence of any such evidence it would 
be in our opinion utterly unsafe to rely upon 
the result of a single interview between the 
patient and the medical officers. We think 
16 will not only be more regular, but in every 
respect better and safer, that the present 
proceedings and enquiry should be quashed ; 
ond if this case must be carried further, it 
must be commenced de novo; and the Judge 
should not come to a determination without 
having before him full and satisfactory evi- 
dence. We should add that we do not attach 
much importance to the objection taken by 
the learned Advocate-General as to the time 
at which the medical witnesses saw the 
patient. We think that, for the purposes of 
the Act, the observation of the patient 
between® the date of the petition and the 
date of the actual hearing would be sufficient 
for ascertaining the state of mind of the 


patient at the time of enquiry. The peti- 
tioner must pay all the costs. 
° The 8th June 1875. 
Present: 
The Hon’ble C. Pontifex and E. G. Birch, 
Judges. 


Reri Suit— Khasra or Appraisement of Land. 
Case No 2758 of 1878. 


Special Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 15th September 1878, reversing a 
decision af the Moonsiff of Tajpore, 
dated the 19th March 1878. 


Huree Narain Singh (Plaintiff) Appellant, 
versus 
Beljeet Jha (Defendant) Respondent. 


Baboo Nil Madhub Bose for Appellant. 


Baboos Hem Chunder Banerjee nnd Huree 
Hur Nath for Respondent. 


In a gwt for rent where the quantity of land for which 
rent is claimed is in dispute, and the landlord produces 
as evidence a khasra or appraiwement of the land, it is 
not necessary for him to show that the estimate was 
diawn up in presence of the defendant and was ac- 
knowledged by him: it will be sufficient if the defend- 
ant (a dannabundi tenant) had notice when the khasra 
was about to be made, 

® 
i e 
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Pontifex, dA.— Weg think that this case 
must.go back to the Lower Appellate Court. 

It arises in this way. The plaintiff sued 
the defendant as his tenant at bhotolee rates 
for 50 beegahs of land. The defendant 
denied by his written statement that he held 
50 beegnhs from the plaintiff; alleged that 
he only held 8 beegahs ; and stated that the 
plaintiff was indebted to him in considerable 
sums of money on bonds. 

Before the Moonsiff the khasra or what 
the plaintiff alleged to be the khasra for the 
year in question was produced, and verifled , 
by the Putwaree and one other witness, 
The Putwaree and that witnes# seem, accord- 
ing to the Moonsiff’s judgment, to have stated 
that the defendant was a tenant of the plain- 
tiff with respect to the 50 beegahs, and the 
Putwaree stated distinctly that the defendant 
was personally present when the khasra or 
appraisement was made. 

The Moonsiff gave a decree in favour of 
the plaintiff, and from that there was an 
appeal to the Subordinate Judge. The 
Judge in his judgment states that he suspects 
the truth of the plaintiff's case, and that he 
believes “ that enmity has every thing to do 
“with its institution.” He says: “In angas, 
“of this nature the plaintiff should be ablo 
“to show that the estimates on which he 
“bases his claim were drawn up in the 
“ presence of and ‘acknowledged by the 
“ defendant. This was never done, the de- 
“fendant therefore cannot be bound by 
“them.” With respect,to tlmt opinion we 
think that the learned Judge is mistaken. e 
It is true that the defendant, if a dannabundi 
tenant, ought to have had notice when the 
khasra or apptaisement was about to bo 
made, but it would be impossible to compal 
him to attend or acknowledge it. 

In this case the Moonsiff fluds that there 
is some evidence that the defendant was° 
present, and so the learned Judge is ine 
errér in his statement that “ this was never 
“done.” The Judge next goes on to say, 
‘ the relationship of landlord and tenant is 
“not shown. ‘The defendant seems to be a 
“poor ryot witha small holding, and very 
“unlikely to have so extensive an area of 
“land as the plaintiff tries to make out.” 

Now we observe that, from the defendant’s 
written statement, it appears that he has 
considerable money claims on bonds, and that 
at all eyenta he is nota “ poor ryot;” and 
with respect to the Judge’s finding that 
there was ro relationship whatever of land- 
lord and tenant, he does not seem to have 
considered that the defendant admitted hold- 

19 
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ing 8 beegahs, and that the khasra made, as 
it would have been in the presence of all 
the occupiers and tenants, raises some slight 
presumption at all events that the persons 
whose names appear in it are in fact occu- 
piers under the landowner. It is true i 
is not very cogent evidence, and it may be 
that it would not of itself prove as against 
the defendant that the relationship of land- 
lord and tenant did actually exist; but it 
certainly raises a presumption as to the fact, 
and one of the witnesses, if not two of them, 
a have stated that the relationship of landlord 
and tenant does exist between the parties. 

” We think that in sending the case back 
we ought to allow each of the parties liberty 
to adduce evidence before the Lower Appellate 
Court upon the question whether the relation- 
ship of landlord and tenant did exist between 
the parties with respect to this land or any 
part of it. 

Costs will abide the result. 
The record must be returned forthwith. 








The 8th June 1875. 


Present: 


o Bet Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Possessory Suit— Onus Probandi. 
Case No. 2387 of .1874. 


Special Appeal from a decision passed by 

the Subordinate, Judge of Jessore, dated 
o thellth June 1874, affirming a decision 
of the Mgonsiff of Baghaut, dated the 
21st August 1878. 


Radhika Chowdhrain (one of the Defendants) 
Appellant, 


Versus 


e Nistarinee Dossee (Plaintiff) Respondent. . 
Mr. R. T. Allan for Appellant. 


Baboo Kishoree Mohun Roy 
for Respondent. 


In a suit for possession, where plaintiff (the wife of ene 
K.) alleged having purchased, at a private sale, from M. 
and others, a distinct share of a certain talook, together 
with other rent-free lands, and that she was in separate 
possession by collecting rents when she was dispos- 
sessed by defendant, who forcibly realized the rents, 
defendant stated that in the same year she had pur- 
chased at a sale in execution the rent-free lands of K. 
and others; that she was in possession, and kngw nothing 
where plaintiff's lands lay. 

HE Lp that it was incumbent on plaintiff to prove by 
documentary evidence the existence of* the distinct 
share said to have been purchased from M., or to bring 
M, into Court to prove what he had sold, 


Jackson, J.—Iv appears to us that as the 
facts and the evidence in this case stand, 
the plaintiff’s suit ought to have been dis- 
missed. The allegation in the’ plaint was, 
that the plaintiff, who is the wife of Koonjo 
Beharee Ghose, purchased at a private sale 
on the 2nd Chyet 1272, fiom Meher Al 
Shaba and others, a distinct 2 annas 10 gundas 
share of a certain talook, together with 
other rent-free landa, of which the remaining 
shares were in the hands of other parties ; 
that the plaintiff was in separate possesion 
thereof by collecting rents from the tenants, 
and that the defendant in 1275 dispossessed 
plaintiff by forcibly realizing the rents. 
The defendant stated that in that very year 
she had purchased nt a sale in execution the 
rent-free lands of Koonjo Beharee and two 
others ; that she was in possession thereof 
under such purchase ; and that she knew ° 
nothing as to where the Jands of the talook 
claimed by the plaintiff lay. In this state of 
the allegations it was incumbent, we think, 
on the plaintiff to show by documentary evi- 
dence that there was in existence a, distinct 
2 annas 10 gundas share of the talook in 
question belonging to Meher Ali Shah, which 
included the land in dispute. In default of 
such documentary evidence it was certainly 
the business of the plaintiff to call Meher 
Ali Shah in Court, and have it proved from 
his own mouth as to what he had“%sold, and 
as the lands in question appear to have been 
resumed, there ought to be resumption papers 
which would also tend clearly to identify 
the lands. Nothing of this kind has been 
done. The plaintiff called several witnesses, 
who attempted to prove that the lands in 
suit formed the resumed talook of Meher 
Ali and others. That proof, however, is at 
variance with the allegation of the plaintiff 
herself, She speaks of the lands of the 
talook as being rent-free lands, and says 
nothing as to resumption. It moreover 
would have to be explained bow in the 
circumstances of the case it happened that 
the plaintiff, who according to her own 
statement was dispossessed at the very time 
that the defendant acquired her title by 
purchase as to rent-free land, was, dispos- 
sessed of something very different. The 
plaintiff is the wife of one of three brothers. 
It does not appear that she had any separate 
estate or funds of her own, and ib îs a 
very easy inference that in point of fact the 
plaintiff is only another name for the three 
brothers in question. If the brothers or the 
plaintiff herself had been dispossessed in 1275 
of something other than what tlie defendant 

e 
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had purchased in execution of decree, we | share of a certain mehal by right of pur- 
should certainly have expected to hear of J chasq from one of the defendants Bonomalee, 
some objections made under Section 246 or | who was a co-sharer with others in & 
some applications made to the Court execut- | 5-anna share of some mehal; and it was 
ing the decree or some steps taken in the | alleged that the plaintiff, on seeking to 
interval between 1275 ond 1280. The | obtain possession of what they had purchased, 
plaintiff held her peace for six years, and at | were obstructed by the defendant Ugra Kant 
the end of that time produced no documen- | Banerjee, who claimed to hold a dur-mirasee 
tary evidence in support of her title. We | tenure of the land under a lease granted by 
think, therefore, that, under the circumstances, | Gour Monee, the widow of Ram Gopal 
she was not entitled to a decree; that the | Ghose, whose share it was that the defend- 
Courts below gave her a decree without | aut Bonomnlee and others had succeeded to. 
evidence sufficient in law to support such | The Moqpsiff gave judgment in favor of the | 
judgment; and that this appeal must be da aui Aadi int jadement has been reversed 
allowed with costs. on sppeal by the Additioml Judge of 
Furreedpore on three grounds: firstly, that 
inasmuch as Bonomalee did not inherit any 
thing from Ram Gopal but from the son of 
Ram Gopal, that constituted a flaw in the 


The 9th June 1875. plaintiff's title deed, which was fatal to their 

i suit ; secondly, that the plaintiffs, as pur- 
Present : chasers, were not entitled to set aside the 

The Hon’ble Louis S. Jackson and W. F. dur-miras, inasmuch as the creation of 
McDonell, Judges. such a tenure did not amount to an aliena- 


tion. Ags to these two grounds the respon- 
Soon wid dent at once gives them up. They ate 
Grant of Tenure Cee arene by | manifestly erroneous. It did not affect the 
Ke plaintiffs right because their vendor = 

incorrectly stated the nature of his own® 
Case No, 2402 of 1874. title. Whether they took from Ram Gopal 
akg or from the son of Ram Gopal mado no 
Spectal Appeal from a decision passed by | difference when he was the actual holder at 
the Additional Judge of Furreedpore, | the time when he sold ; nor could it be said 
dated the 30th June 1874, reversing a | that the creation of the dur-miras was not 
decision of the Moonsiff of Bhaugah, | such an alienation as the poar from the 


dated the 16th April 1873. representatives of the reVersioner would be 
entitled to question ; but the third ground on 

Mohesh Chunder Bose and another which the Judge bases his decfsion is more 
(Pluintitfs) Appellants, serious. He finds that this tenure was recog- 


nized after the death of Gour Monee by the 

defendant No. 4, the plaintiffs vendor, nnd if 

appenrs that evidence was given of the receipt 
i -| of rent by Bonomalee from the dur-mirasdar. e 
Ugia Kant Banerjee and others (Defendants) | The BEA E w enis Seen that the , 

Respondents. receipt of rent in such circumstance does 

not amount to a ratification of the tenure, 

Baboo Taruck Nath Sen for Appellants. | but he quotes no authority for his contention. 

It appears to us as the Jadge finds as a 

Baboos Mohinee Mohun Roy and Rash | matter of fact that the tenure was sold and 

Beharee Ghose for Respondents. ratified by the reversioner, that a suit based 

on Gour Monee’s incompetency to grant it 

Where a tenure granted by awidowis recognized, after | must fail; butin the circumstances of the 

her death, by the reversionary heir, who 1eceives rent | case, the Judge’s decision being based on 

from the holder of the tenure, such receipt amounts to a ° ` 
ratification of the tenure, and a suit to set it aside, on other grounds which are erroneous, we think 


the ground of the widow’s incompetency to gant it, | there should be no costs of this appeal. 
cannot succeed. 


versus 


Jackson, J.—Tue "plaintiffs claimed to 
recover possession of a l anna_15-4 gundahs 
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The 9th June 1875. 


Present i 


The Hon’ble Lonis S. Jackson and W. F. 
McDonell, Judges. 


Deposit of Rent tn Court. 
Case No. 2370 of 1874. 


Special Appeal from a decision passed by 
the Additional Judge of Jessofe, dated 
the 6th August 1874, modifying a deci- 
ston of the Moonsiff of Bageerhat, duted 
the 15th December 1873. 


John Rudd Rainey (Plaintiff) Appellant, 
versus - 


Nubo Coomar Mookerjee and others ( Defend- 
ants) Respondents. 


Messrs. C. Jackson and O. Gregory for 
i Appellant, 


Baboo Bhowanee Churn Dutt for 
Respondents. 


Tenants who have been in the habit of depositing in 
Court the rent due to a landlord in his sole name, are 
not justified, witout regeiving notice or order to that 
effect, ın making the deposit in the joint names of that 


®landloid and another, 


Jackson, J.—TuHE decision of the Addi- 
tional Judge in this case is hardly intelli- 
gible, and so far as it is intelligible it is 
erroneous. The defendants have been in 
the babit of depositing rent due to the 
plaintiff in Court, and makiug that deposit in 


*the sole name of the plaintiff. In tbis case 


they departed from the regular course nnd 
made the deposit in the joint names of Mr. 
John Rudd Rainey and another. Mr. Rainey 
was therefore obliged to bring this suit to 
recover the rent. The defendants did not 
show that they had received any notice not 
to pay the rent to Mr. John Rainey alone, or 
any order to justify what they had done. 
We think the, Moonsiff was right in decree- 
ing the rent to the plaintiff with interest and 
costs, and that the Judge’s order, in %o far as 
it modifies the Moonsiff’s order, must be set 
aside, aud the Moonsifl’s judgment restored 
with costs, 


The 9th June 1875. 
Present: 


The Hon’ble C. Pontifex and E. G. Birch, 
Judges. 


Pottah—Estoppel—Act VIII of 1859 s. 2, 
Case No. 2884 of 1878, 


Special Appeal from a decisio? passed by 
the Judge of Sarun, dated the \6th 
September 1878, affirming a decision of 
the Moonsiff of Sewan, dated the 22nd 
January 1872. 


Shaikh Wahid Ali and others (Plaintiffs) 
Appellants, 


versus 


Nauth Tooraho and others (Defendants) 
Respondents. 


Moonshee Mahomed Yusoof for 
Appellants. 


Baboo Nil Madhub Bose for Respondents, 


A suit to set asidea aaah as fabricated, is got barred, 
under Act VIII of 1859 s. 2, by the fact that the same 
pottah was found to be genuine in a suit for rent against 
the same defendant by a ticcadar of the plaintiff, 
such ticcadar not having been the plaintiff's representa- 
tive. . 

Pontifex, J.—Tus case must be sent back 
to the first Court. 

The plaintiffs sue to set aside % pottah, 
which they allege to be a fabricated docu- 
ment. In a former suit for rent by the 
ticcadar of the present plaintiffs, against the 
p: esent defendant Nauth Tooraho, the defend- 
ant relied on this pottab, and it was then 
held that it was a good and sufficient pottah 
granted by the father of the present plain- 

a. 
In that suit the present plaintiffs were 
not parties, nor was either of them examined 
as a witness, and they had no opportunity 
whatever of contesting the validity of the 
pottah. 

In the present suit the Moonsiff in his 
judgment refers to the decree in the former 
suit, and says that in that suit an issue was 
laid down regarding the genuineness of the 
pottah sought to be set aside in this case, 
and that it was found genuine by the Moon- 
siff in that case, whose decision was upheld 
by the Judge. Then he goes on to state, 
but incorrectly, that ‘ that suit was between 
the defendant in this case and the vendor of 
the present plaintiffs in whose shoes they 
stand now.” This statement is admittedly 
wholly incorrect. The plaintiff in that case, 
instead of being the vendor of the present 
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plaintiffs, was their ticcadar, and claimed 
under them. 

On appeal, the Judge appears to bave 
fallen into the same mistake, for he says that 
“the pottah now attacked was upheld os 
“ genuine by the decision of the 8th Decem- 
“ ber 1870, and the parties to that case were 
“ the presenf respondent Nauth Tooraho as 
“ defendant, and the respondent Soothur, 
“servant of respondent Ashruf Ali, as plain- 
“tiff and representatives of the present 
“ plaintiffs, appellants.” 

As we have said before, the plaintiffs in 
the former suit in fact claimed us ticeadars 
under the plaintiffs in the present suit, but 
they were not their representatives ; go that 
the decree made in the former suit, to which 
the present plaintiffs were not parties, can be 
eheld under Section 2 Act VIIL of 1859 to 
estop the present plaintiffs. 

The case must go back for re-trial through- 
out. The appellant will have his cost of 
this appeal. 


The 25th May 1875. 


Present : 
The Hon’ble C. Pontifex and H. B. Lawford, 
° Judges. 


Sale of a Putnee for Arrears of Rent— Reg. 
VIII of 1819—Service of Istahar—Era to 
be followed—Date of Sale—Charges other 
than Rent. 


Regular Appeals from a dectsion passed by 
the Subordinate Judge of Midnapore, 
dated the 26th January 1874. 


Case No. 117 of 1874. 


Pitambur Panda and others (Plaintiffs) 
Appellants, : 


versus 


Baboo Damoodur Dass and others ( Defend- 
ants) Respondents. 


Baboos Kalee Mohun Doss and Bhyrub 
Chunder Banerjee for Appellants. 


Baboos Ashootosh Dhur, Bhowanee Churn 
Dutt, Kumla Kant Sen, and Hem 
Chunder Banerjee for Respondents, 


Case No. 48 of 1874, 
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Sreemuttee Sreemutty Daseee (Plaintiff) 
° Appellant, 


DETSus 


Pitambur Panda and others (Defendants) 
Respondents. 


Baboos Ashootosh Dhur, Hem Chunder 
Banerjee, and Kumla Kant Sen for 
Appellagt. 


Baboo Bhyrub Chunder Banerjee for 


Respondents, 


In a guit to set aside the sale of a putnes for arrears of 
rent under Reg. VIII of 1819, on the ground that 
proper notices were not sent, served and published under 
3. 8 cl, 2, the objection in order to succeed must be one 
of substance and not merely of form. The requirements 
of the regulation as to the service of the istahar and 
the sents of the receipt by substantial persons, may 
be held to have been substantially performed where the 
persons signing are such as are usually expected to at- 
teat such a dooument, persons who are treated with con- 
sideration, ¢.g., ameens, mookhtara, chowkidars. 

As regards the date fixed for sale, and the ern to be 
follow the intention of the Regulation was to Jey e 
down a uniform practice in each locality. Untformity 
being the essential requirement, and the particular date 
only the form for enforcing regularity, a practice which 
has been established for a course of years, and which is 
reasonable and convenientin itself, ts not lable to 
objection in a mere point of form. 

ere there is no tender before sale of the amount 
of rent due, a sale under Reg. VIII of 1819 cannot 
be set aside merely because some charggs were included 
which might not strictly be@recovornble under tha 
Regulation, where the zemindar in his petition clearly e 
distinguished the amount due for rent from such charges, 


Pontifex, J-—Tue plaintiffa in appeal 
No. 117 origiually purchased a putnee in a 
6 annas 8 gundas share of twelve three- 
fourths mouzahs, aud gave a kubooleut on tlre . 
24th Bhadro 1247 for the same at an anoual 
rent of Rs. 8,482-5, besides the poolbundee * 
expenses. By the kubooleut they agreed to 
pay rent agreeably to the kistbundee year by 
year, and manth by month, and, should they 
fail to pay the instalments, they were to pay 
interest in each instalment in arrear from the 
first day of the following month at the rate 
of 1 per cent. per mengsem, That should they 
withhold the payment of rent, the zemindar 
should, according to practice, realize the same 
on the 6th and on the 12th month under the 
provisiois of Regulation VIII of 1819, and 
there was a subsequent provision in the 
kubooleut that the putneedars should pay 
separately poolbundee expenses. a 
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The kistbundee annexed to she kubooleut 
states the instalments from the separate 
months beginning with the month of Assin. 
And the document is dated according to the 
Amlee year. 

Subsequently, on the 21st of April 1847, 
the plaintiffs purchased a putnee in the 
remaining 9 annas 12 gundas share of the 
zemindaree at a sale for arrears under 
Regulation VITI of 1819 at a rent of 
Rs. 6,222-15-5 and the whole 16 annas of 
the zemindaree having been consolidated in 


e the hands of the 1st defendant, 


th putnee- 
„dars on the 27th Joistee 1251 ae Ae on 
ekrar in favdr of the Ist defendant, the 
zemindar, containing the same terms as to 
the entire 16 annas as before mehtioned with 
respect to the 6 annas 8 gundas, the rent of 
the whole 16 annas being Ra. 8,705-4-5. 

On the 5th Bysack 1277 Amlee, the plain- 
tiffs, the putneedars, sold to Sreemutty 
Dassee, the 3rd defendant, for Rs. 12,500 
four and three quarter mouzalis out of the 
twelve three-fourths mouzahs, the rent of 
Rs. 4,451-5-14 (part of the Rs. 8,705-4-5) 
being appropriated thereto as between the 
vendor and purchaser who both agreed to 
take steps for getting the purchaser’s name 


* registered in the zemindaree serishtah. Com- 


pensation to be made by the vendors if the 
zemindar should assess any excess jumma on 
the four three-fourths mouzahs parchased. 
It was also agreed that the purchaser 
should in addition pay the proportionate 
poolbundee, ak, and other charges, 
The kobala coftains a further provision 


°” that until registry if the property retained 


by the vendor should be affected by arrears 
in respect of the property purchased, the 
purchaser should pay compensation to the 
vendor; and, on the other hand, if the pro- 
perty sold should be affected by arrears of the 


e property retained, the vendor should repay 
e the bonus and pay compensation to the 


purchaser, ° 

The kobala contains a receipt clause iu 
full and a schedule of the numbers of the 
notes. paid in respect of Rs. 7,800, part 
of the consideration-money, the residue being 
expressed to have been paid in cash. 

After this sole the purchaser attempted 
to obtain registration in the zemindar’s 
serishtah, but no registration was in fact 
effected in consequence of the large demand 
which the zemindar made for salamee. 

The zemindar subsequently instithted pro- 
ceedings ngaiust the plaintiffs, putneedars, in 
the Collectorate praying for a sale under 
Regulation VIII of 1819 of the entire put 


nee to realize Rs. 2,281-13 alleged to be 
due on account of arrears of rent for the 
last half year of 1279. 

A sale took place and the putnee was 
purchased by Ram Doss Roy alleged and 
admitted to be the mookhtur of the 8rd 
defendant, the purchaser of the four and three- 
fourths mouzahs. This sale is sought to be 
set aside by the plaintiff in Appeal No. 117 
on four grounds, namely :— 

(1.) That proper notices were not given 
as directed by the Regulation. 

(2.) That the purchaser was a defaulter 
within the meaning of Section 9 of the Reg- 
ulation, and therefore incompetent to pur- 
chase. 

(3.) That the sale was not held on the 
dates directed by the Regulation. And 

(4). That the amount claimed by the, 
zemindar and for which proceedings were 
taken under the Regulation included charges 
such as poolbundee and dak charges which 
do not fall within the terms of the Regu- 
lation, aud that the only arrears of rent due 
were Rs. 1,632, or with interest Rs. 3,679 and 
not Rs. 2,231-18 as impropeily claimed in 
the proceedings. 

As against the 3:d defendant Sreemutty, 
plaintiffs also allege that on the sale of the four 
and three-fourths mouzahs to her, Rs. 2,500 
part of the purchase-monies was returned to 
her under the provisions of an ekraf executed 
contemporaneoualy for the purpose of being 
applied in payment of arrears of rent if any 
such should occur before registration of her 
purchase in the zemindar’s serishtah. 

This last objection could not, of course, 
affect the validity of the sale as against the 
zemindar, though as between the plaintiff 
and Sreemutty it might, if proved, afford 
some ground for treating the purchase made 
by her ns affected by a trust in plaintiff’s 
favor. The plaintiffs suit is, however, to set 
aside the sale altogether. 

Sreemutty, who is virtually the purchaser 
at the sale under the Regulation, has insti- 
tuted a suit against the plaintiffs in No. 117 
for the re-payment to her of the bonus or 
consideration-money of Rs. 12,500 paid by her 
on her purchase of the four and three-fourths 
mouzuhs on the ground that the sale under 
the Regulation was caused by their default. 
This suit: was instituted before the suit in 
which Appeal No. 117 arises, and ismow in 
appeal before us under the number 48, 

To make matters clear, it will be as 
well to refer to the plaintiffs in Appeal No. 
117 as the Pandas, and the plaintiff in appeal 
No. 48 as Sreemutty Dassee. 
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The Pandas who retained 8 mouzalhs out 
of the twelve and three-fourths originally held 
by them, appear among themselves to have 
been entitled to those 8 mouzalsin shares 
of 8 annas each. Pitambur Panda having 
been entitled to one eight annas share, and 
Huro Nath, Pores Nath, and Kylas Nath, 
sons of the late Ram Chaud Panda, to the 
other eight hnas. 

It does not appear that there had been any 
actual partition between the Pandas, and it 
would seem at all events that there was no 
separate registration of their shares in the 
zemindar’s serishtah. 

The sum of Rs, 2,231-13, claimed to be 
due by the zemindar and for which proceed- 
ings were taken under the Regulation, was 
made up as follows :— 


Rs. As. G. 
1,6322 4 5 for rent. 
47 7 15 for interest. 
685 7 O for poolbundee. 
16 8 O for d&k charges. 


As between the Pandas and Sreemutty, these 
sums werg payable as follows :— 


Rs. As. G. 

Sreemutty had to pay for rent 834 10 5 
for interest 24 615 

for poolbundee 239 1 10 

and for dk 712 0 

making a total of Rs, 1,105 18 10 


The Pandas had to pay the residue of the 
Rs. 2,221-18, of which about Rs. 798 would 
represent rent, and Rs. 48 interest thereon. 

The Pandas had, for many years, neglected 
to pay any rent except under the pressure 
of proceedings under the Regulation. It is 
doubtful whether there had been sny excep- 
tion in such default for a considerable period. 

Since Sreemuttee’s purchase she had been 
obliged more than once to pay the entire 
rent to save the estate from sale and she 
had also been obliged to institute at least 
one suit against the Pandas for contribution. 
The proceedings in that suit are on the re- 
cord, and we have been informed that there 
have been other contribution suits. 

Up till a recent period, the poolbundee 
and d&k charges were not included in the 
zemindar’s demand iu his continually resum- 
ing proceedings under the Regulation. They 
were; however, included in proceedings ante- 
cedent to the proceedings under which the 
present sale was effected, notwithstanding 
objections made on that occasion both by 
the Pandas and Sreemutty which objections 
were overruled by the Collector. 


This being the state of affairs, the zemin- 
dar instituted proceedings for the before- 
mentioned arrear of Rs. 2,231-18. In his 
petition for a sale under the Regulation he 
stated his claim in detail, namely, that 
Rs. 1,682-4-5 were due for rent; that Rs. 
47-7-16 were due for interest on such reut : 
that Rs. 585-7 were due for poolbundee, aud 
that Rs. 16-8 were due for dak charges. 

Thereupon, Sreemutty tendered to the 
agent of the zemindar Rs, 1,105-13-10 as the 
amount due by her, but such agent refused 
to accepteit, or to recognize Sreemutty who 
was notr 
needar. ° 

Sreemutty then presented a petition to 
the Collector, asking him to receive in depo- 
ait the Rs. 1,105-18-10 with Rs. 17-4-1565 for 
subsequent interest, and Rs, 2 for costs, in 
all Rs. 1,125-2-8, and to direct the zemindar’s 
mookhtar to give her a receipt. The Collec- 
tor declined to receive the money, and was, 
of course, under the circumstances, justified 
in so declining. 

The petition stated that out of the 
Rs. 1,105-12-10 the sum of Rs. 834-10-5 
represented rent, and Rs. 24-5-15 represented 
interest. ‘The agent on behalf of Pitambur 


istered in the serishtah as a put- ° 


Ponds also presented a petition to the Coie e 


lector, asking him to receive in deposit the 
sum of Rs. 575 in respect of Pitambur’s 
8 annas share of the property retained by 
the Pandas and to stay the sale. 

The Collector refused to receive the Rs. 575, 
and rejected the petition on the ground 
that the amount claimed by the zemiudnra 


could not be received in shares, and that the e 


sale could not be stayed on receipt of so 
small a portion. 

Of this Rs. 575, only about Rs. 399 
would represent rent, the residue representing 
interest, poolbundee, and dak charges. Tie 
petition does not however state in detail 
how the Rs. 575 was made up. No tender 


whatever of the Rs. 575 was made to the e 


zemindar or his agent. 

By his roobnkaree dated the 4th of 
November 1872, the Collector recited that 
the zemindar had filed his petition for sale 
under the Regulation on the 16th September 
1872 in consequence of the 15th September 
which corresponded with the Ist of Assin 
being a Sunday, and that a proclamation of 
sule had been made in the Civil Court as 
well as in his own Court fixing the 4th of 
November ns the day for sale of the putuee 
as well as of other pu(nees, 

He then recites that about the time when 
the biddings for the plaintiff’s putuee were 
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about to commence, Sreemutty presented 
her petition of which he stated the parti- 
culars. He goes on to state that the zemin- 
dar’s agent then filed the receipt for the 
istahar served by the zemindar.’ He then 
found that from the receipt so filed it ap- 
peared that the istahar had been served 
in proper time aud then he states that 
thereupon biddings for the sale commenced. 
The Colleetor then states that before the 
ultimate bid, Pitambor’s agent filed a petition, 
asking him to receive on deposit Rs. 575, 
aud that the sale might be stayed, but that 
he had rejected such petition for fho reasons 
e endorsed thgreon. He then ally states 
that the putnee was sold for an ultimate bid of 
Rs. 24,500, and the earnest-money was duly 
paid. 

Jt may be as well to notice here that as 
the putnee sold to Sreemutty, which was 
apparently the more valaable portion of the 
putnee was sold by the Pandas by private 
salo for Rs. 12,500, it is not probable that 
the Rs. 24,500 realized by the Collector’s 
sole was an inadequate price. And indeed 
no objection as to inadequacy of prices has 
been raised in this case. : 

It may be farther noticed that there is 


e no evidence whatever of collusion between 


the zemindar and Sreemutty, the purchaser. 
And, as a matter of fact, it was greatly 
against the zemindar’s interests, that the sale 
should proceed, as he thereby lost all chance 
of obtaining from Sreemutty galamee (and 
he had held ont for Rs. 5,000) as the consi- 
deration for® regigering her name in his 


e serishtah. 


The sale,having been completed, Sree- 
mutty, on the 8lst of December 1872, insti- 
tuted the suit, out of which Appeal No. 48 
arises, for a return of the consideration- 
money paid by her to the Pandas. 

She had, previously to instituting such 


e Buit, made her demand upon the Pandas by 
e letters dated the 5th of December 1872, 


The Pandas by letter dated the 10th 
of December 1872 asserted their intention 
to sue to have the sale declared invalid, on 
the ground that the proper notice had 
not been served by the zemindar. 

The Pandas inatituted their suit to set 
aside the snle on 29th April 1873, and out 
of that suit Appeal No. 117 arises. The 
Subordinate Judge of Midnapore has dis- 
missed the Pandas’ suit, and agninst such 
dismissal the Pandas have appealed on the 
four grounds before mentioned. 

We propose to notice those grounds in 
the- order before given ; and with respect to 
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the first ground, that proper notices were 
not sent, served, and published as required 
by Section 8 Clause 2 of the Regulation, we 
we are of opinion that the Subordinate 
Judge wns quite right in holding that the 
requirements of the Regulation had been 
substantially performed. The main objec- 
tion is that the receipt for the istahar is a 
fubrication, or at least that it Has not been 
signed by three substantia! persons. With 
respect to the service of the istahar, we 
have the evidence of Shibu Singh who had 
been accustomed half-yearly for a consider- 
able period to serve similar notices on the 
Pandas. We have also the evidence of 
Gooroo Pershad, Digambur, and Goburdhun 
or Gobind Singh, whose names appear upon 
the receipt as wituesses. They all agree in 
stating that Shibu arrived, affixed the notices 
caused the receipt to be written by Poran, 
a mohurrir of the Pandas, and that Gooroo 
Pershad and Digambur signed by mark, and 
that Gobind left while the receipt was 
being written to go to his sick mother, but 
directing Poran to sign his ((Sobind’s) 
name to the receipt. There purport to be 
three other witnesses, Radha, Modhu, and Un- 
unto Samunto, Radha is not to be found, 
but he is stated to have been in the Pandas’ 
service at the time. The Pandas deny that 
there is any such person as Modhv, but they 
admit that a person named Uvunt®# Samunto 
lives in a neighbouring village ; but they have 
not called him to disprove his signature. 

Another witness has deposed to the receipt 
being in Poran’s haudwriting, and that he is 
alive, and in the service of the Pandas. 

Poran has not been cited ns a witness, 
As to the witnesses being substantial persons, 
we consider it has been established that 
Gooroo, Digambur and Gobind were per- 
sons who usually are expected to attest 
such a document, Gooroo and Digam- 
bur being the ameens, mookhtars, and 
Gobind the chowkidar. And the plnin- 
tiff’s witness Bykuvt Mundul admits that 
“Gobind, Digambur, and Gooroo are treated 
“with consideration and receive malas and 
“betelnuts on the occasion of marriages.” 
Huro Nath Panda, one of the plaintiffs, in 
his examination says:—“‘In our absence 
“ameens and mookhtara used to grant 
“receipts,” and he admits that Poran, the 
alleged writer of the receipt, lived, iu the 
village. 

But in order that the Pandas’ objection 
in this respect sbould succeed, it must be 
shown to be an objection of substance and 
not merely of form, Now the Paudas must 
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have very well known the result of their 
not paying the rent due. What had hap- 
pened on all former occasions might be 
expected to happen again, namely, that the 
zemindar would have recourse to the powers 
given him by the Regulation: But we con- 
sider that there is clear proof on the record 
that the Pandas knew of the proceedings 
by the zenfindar. 

There is a letter from Dinobundhoo, the 
mookhtar of the Pandas, dated the 27th 
Assin, which shows such knowledge, and it 
will be remembered that the zemindar’s 
petition was filed on the 2ud of Assin. 
Dinobundhoo in his cross-examination admits 
that the signature to such letter is like his 
signature, but denies that the signature is 
his. We have no doubt that the signature 
is Dinobundhoo’s. He attended at the sale, 
and made the offer of the Rs. 576. 

Although we think it very Important that 
service of the notice should be strictly 
proved by the zemindar, and that the receipt 
should be signed by substantial men of the 
neighbqnurhood, who would be likely to bring 
it to the notice of the putneedar, we think 
that the circumstances of this case are not 
such as to induce us to look very strictly 
to the formal proof if we believe, as we do 
believe, that the Pandas had actual notice 
of the proceedings. But at the snme time 
we express our opinion that the requirements 
of the Regulation were in fact carried out 
both in form and substance. 

The second ground of objection is that 
Sreemutty is a defaulter within the mean- 
ing of Section 9 of the Regulation, and 
was therefore incompetent to purchase. We 
are of opinion that Sreemutty was not a 
defaulter within the meaning of the Section, 
nnd as n matter of fact the sale was caused 
by the default of the Pandas who alone were 
linble to the zemindar, and we may observe 
that Sreemutty was ready with the whole 
of the arrears due under the kobala before 
the sale took place. 

The third objection is that the petition for 
the sale was not filed, and the sale was not 
made upon the dates denoted by Section 8 
Clause 2 of the Regulation, the peti- 
tion having been presented on the 2ud of 
Assin, and the sale having been held, not on 
the first of Jyte, but the first day after the 
conelgsion of the poojah holidays. A 
subordinate objection is that the poojal 
holidays only affected the Civil Court, and not 
the Collector’s Court. 

The Regulation throughout deals with the 
Bengal era, but from the last paragraph in 
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the lat Section, it is made to affect Midnapore 
in which the’ Amlee era is observed. It-has 
been pointed out to us that when it is intend- 
ed that an era applicable to a particular 
locality should be observed, it was the cus- 
tom to make the distiuction in the Regula- 
tion, and the following Regulations have been 
referred to, vtz., Regulation XIV of 1793 
Section 19; Regulation XIX of 1793 Seoc- 
tion 3, and Regulation VII of 1822. 

We are however of opinion that the essen- 
tial words in Clause 2 of Section 8 of the 
Regulatipn are the words “ at the commeuce- 
“ ment Å te following year,” and that those” 
words mity be read with reference to Regu- 
lation VII of 1799 Section 15 Clause 7, 
which is referred to in the Ist Section of 
Regulation VIII of 1819 by the words 
“ instead of only at the end of the Bengal 
“year as heretofore allowed by the Regula- 
“tion in force.” 

The Regulation of 1799 expressly men- 
tions the Bengal, Fuslee, and Veluety years, 
aud authorizes an application for sale to the 
Dewanny Adawlut at the commencement 
of the ensuing year. 

It is not pretended that any other than 
the usual practice of the Collectorate was 
followed on this occasion, The Pandas well 
knew the practice, as not only had they 
themselves purchased a considerable portion 
of the putnee at a sale under the Regulation, 
but their putnee had time after time been 
advertized for sale under the Regulution 
and in accordance with the practice. 

We are of opivion tẹat tie intention of 
the Regulation was to lay down a uniform 
practice in each locality. That uniformity 
was the essential requirement and the par- 
ticular date only the form for enforcing 
regularity, and that a practice which has 
been established for n course of years, and 
which can cause no substantial detriment 
to any of the parties concerned, and which? 
is reasonable and convenient in itself, is no% 
now liable to objection in a mere point of 
form. 

We observe that in a letter on the record 
from the Secretary to the Board of Revenue 
to the Revenue Commissioner of Cuttack, 
dated 25th July 1840, it is laid down that 
“in a district where the Fuslee era prevails 
the practice which it appears has univer- 
sally obtained of selling at the beginning 
and the middle of the Fuslee year is within 
the megnivg of the law.” 

We are of opinion that this is the reason- 
able interpretation of the Regulation. It 
may also be mentioned tliat in this case the 
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putnee lease commences on the,last of Assin 
as appears from the kistbundes. 

As to the*subordinate objection that the 
sale was postponed until the termination of 
the Civil Court holidays, we think that such 
postponement could only be for the benefit 
of the putneedars and cannot be objected 
to by them, and it-may be observed that 
Regulation VIII of 1819 was originally 
intended to be carried into effect by the Civil 
Court and not by the Collector. 

We are therefore of opinion that the 
„ third objection of the Pandas is untgnable, 

Their fourth and last objectionf ; ig more 
important. Itis that poolbundee and dak 
charges were included in -the zemindar’s 
demand. 

Now it appears from the record in this 
onse that it has only been a very recent prac- 
tice in the Collector’s Court to include these 
charges, and it is certninly arguable that 
the Regulation is only intended to apply to 
the recovery of rent pure and simple which 
is defined in Section 11 to be the zemindar’s 
“reserved property in the tenure,” 


Moreover, the terms of the putnee deed 
in this case appear to authorize the zemindar 
to apply under the Regulation for rent sim- 
*ply ; and Clause 1 of Section 8 seems to 
confine the power of the zemindar of bring- 
ing the putnee to sale to cases in © which 
“the right of selling or bringing to sale for 
“an arrear of rent may have been specially 
“ reserved by stipulation in the engagements 
““interchangedin the creation of the tenure.” 


e The Pandas assert that the putnee could 
only be brought to sale under the Regula- 
tion for arrears of rent. ‘They further say 
that the arrears of rent only amounted to 
Rs. 1,682-4-5, and they urge that inasmuch 
ns before the sale took place the sum of 
Rs. 1,126-2-8 had been tendered to the Col- 
elector by Sreematty and Rs. 575 by Pitambur, 
making together Rs. 1,700-2-3, the Collector 
ought to have stayed the sale. 


We are of opinion, however, that even 
if these tenders had been tenders of rent 
pure and simple, inasmuch as they did not 
fully meet the zemindar’s demand, the Col- 
lector was bound under the Regulation to 
proceed with the sale. 

Jt remains for us to consider whether these 
tenders were sufficient for us to decree a 
reversal of the sale. 

Of course if the poolbundee nad dak 
charges are propeily recoverable under the 
Regulation, the tenders would not be suffi- 
cient. But assuming them not to be so 
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recoverable, we are still of opinion that the 
¿enders were insufficient. 

The zemindar had in his petition stated 
the amount actually due for rent—Rs. 
1,632-4-5. Sreemutty had in her petition 
stated what she tendered in respect of rent, 
namely, Rs. 884-10-5. Even if to that 
latter sum the whole Rs. 575 tendered on 
behalf of Pitambur be added (orfly part of 
which was however in fact tendered as rent), 
the tenders in respect of rent would not 
make up the sum due for rent. 

No tender whatever had been made to the 
zemindar or his agent on behalf of the 
Pandas. 

We think, under the circumstances of the 
case, that the Pandas are not entitled as 
against the zemindar or Sreemutty to treat 
the whole amount tendered by her as 
tendered in respect of rent, 

If the zemindar had accepted such tender 
(and he was not bound to recognize Sree- 
mutty at all), he must have accepted it as in 
full for Sreemutty’s share of the poolbundee 
and dak charges as well as rent. We think 
it clear, therefore, that no tender was made 
before the sale of the amount of rent due 
and for which under any construction of the 
Regulation the zemindar was entitled toa 
sale. And that being so, we certainly 
should not feel justified in setting aside the 
sole merely because some.: charg& were 
included which might not strictly be recover- 
able under the Regulation, the zemindar in 
his petition having clearly distinguished the 
amount due for rent exclusive of such 
charges, 

Even if those charges had not been 
included, the Pandas would have still been 
defaulters. The recovery of the rent was 
the substantial matter, and with respect to 
that they wore in default. We cannot now 
allow them to avoid the sale by relying on 
matters which did not in fact injure them. 
We therefore confirm the decree of the 
Subordinate Judge with respect to the 
validity of the sale. 

But, although we must declare the sale 
valid as far as the zemindar is concerned, we 
might, if a sufficient case was made by the 
evidence, declare that the purchaser was 
affected by a trust in favor of the Pandas, 
though the suit in which Appeal No. 117 
arises ig in strictness for a reversal of -the 
sale. 

The following remarks apply as much to 
Appeal No. 48 as to No. 117 :— 

The Pandas assert that after the sale to 
Sreematty on the 10th April 1870, an ekrar 
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.was contemporaneously executed (5th By- 
sack) between her and the Pandas, stating, 
that Sreemutty (or her agent) had retained 
Rs. 2,500 out of the Rs. 12,500 consider- 
ation-money payable hy her on her purchase, 
to be paid on mutation of names being 
effected, and meanwhile to be retained in 
deposit eae a “stop to the apprehen- 
sion, so that no injury may be done to Door- 
bush Ally” (Sreemutty’s purchase) until the 
mutation of names, or in other words, as an 
indemnity against default by the Pandas on 
payment of rent. 

It is necessary for the decision of Appeal 
No. 48 to decide whether such an ekrar was 
in fact executed. 

The kobala under which Sreemutty pur- 
-chased was registered. The ekrar was not 
registered. 

The kobala contains a receipt clause for 
the entire Rs. 12,500, and moreover contains 
provisions in case of default by the Pandas. 
It contains no reference to an ekrar. 

The ekrar is not forthcoming, but the 
Pandasgoffer an alleged copy in evidence 
under the following circumstances. They 
sny that when on a former occasion default 
had been made by them, and Sreemutty had 
‘paid the whole arrears due to save the estate, 
she filed a suit for contribution, the plaint in 
which appears upon this record, and they 
allege tMat the ekrar was filed in that suit 
and refer to Pitambur Panda’s written state- 
ment in that suit filed on 21st of November 
1871 in confit mation, 

That written statement, no doubt, refers to 
a sum of Rs. 2,500 alleged to have been left 
in deposit, but it does not mention an ekrar, 
and a decree was ultimately given in that 
suit in favor of Sreemutty without regard 
to the alleged deposit. 

No doubt an ekrar of some kind was filed 
in that suit by Pitambur, but it was after- 
wards taken out of Court, and a receipt for it 
appears in that record signed by Raj Kristo 
Gangooly, who was the vakeel of the Pandas 
in that suit. Raj Kristo iu his examination- 
in-chief pretends that signature to be only 
like his handwriting, but when pressed in his 
cross-examination admits it to be his signa- 
ture. 

Dinebundhoo further verifies that signa- 
ture, and admits that in the ismnuvisee filed 
in the. present suit his own name is men- 
tioned as the witness to produce the original 
ekrar. He alleges that this was by mistake, 
and that he gave the Pandas notice of the 
loss of the ekrar. He denies that it ever 
came into his possession after being filed 


in the suit.of 1871. The Pandas have 
attempted to make out that the ekrar was in 
fact taken from the file by Sreemutty’s agent 
by mistake and retained by him, and they 
rely on the copy filed by them as secondary 
evidence. 

We think the allegation that it was taken 
off the file by Sreemutty’s agent is not 
proved, and that the Pandas’ story with 
respect to it is both incredible aud impos- 
sible. 

We have no doubt that the ekrar filed in 
the suit ef 1871, whatever might have been 
its natur& was received by Raj Kristo, and 
we are therefore unable to refeive the copy 
proposed to be put in as secondary evidence, 

Raj Kristo deposes that he made such 
copy from the original, but he does not state 
why or when. 

The receipt signed by him no donbt does 
16fer to the ekrar received as being an ekrar 
of Kristo Mohuu who is Sreemutty’s hus- 
band, and in fact may be considered as the 
purchaser both from the Pandas and under 
the Regulation sale. 

The Pandas were, however, bound to pro- 
duce the actual ekrar or account for its loss, 
which they have not done. 

They certainly cited Kristo Mohun as a° 
witness, and took all necessary proceedings to 
enforce his appearance. He failed to appear 
and sent a medical certificate from Calcutta. 
The Pandas might easily have obtained a 
commission to examine him at Calcutta, but 
they did not apply for one. 

By the copy filed, it@would appear that 
there was only one witness common to® 
the kobala and the alleged erar. He was 
the naib of Pitambur Panda. He says he 
kept a copy of the original but does not pro- 
duce it. 

The Pandas have also filed their rokas and 
ledgers in confitmation of Rs. 2,500 havieg, 
been retained in deposit. 

Now, although the consideration for the” 
kobala was paid for the most part in notes, 
the witnesses pretend that Kristo Mobun 
took back the Rs. 2,500 in cash, though he 
had to carry it a considerable distnnce. 

If an ekrar did exist of which the copy 
filed is u true copy, it is difficult to under- 
stand why it was not referred to in Pitam- 
bur’s written statement in 1871. 
` It seems incredible that the Pandas would 
have allowed Rs, 2,500 to remain in Sree. 
mutty’s hand for two years without interest, 
or that being in her hands they should have 
paid Sreemutty from time to time whether 
under decree or otherwise what she paid the 
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zemindar on their account without reference 
to it. e 

Upon the whole, we entirely disbeliove 
that any such ekrar as that attempted to be 
proved was executed, or that at the time of 
the Regulation sale Rs. 2,500 was in the 
hands of Sreemutty or any one on her behalf. 

But even if the ekrar was proved, it would 
not impose a trust on Sreemutty to apply it 
on the occasion of any default by the Pandas, 
nor would it, in our opinion, invalidate the 
paichase under the Regulation sale, The 

2 only effect it would legitimately hage would 
be to reduce Sreemutty’s claim gfainst the 
Pandas in Afpeal No. 48 by the sum of 
Rs. 2,500. 

Appeal No. 48 is by Sreemutty against the 
decree of the Subordinate Judge. She insti- 
tuted a suit against the Pandas for the return 
of the Rs. 12,500 paid by her under her 
kobala with interest, on the ground that as 
the putnee had been sold for-default of the 
Pandas, the provision for compensation in the 
kobala had come into operation. 

The Subordinate Judge rejected her claim 
altogether and dismissed her suit. He does 
not seem fully to have considered that, if her 
purchase under the Regulation sale is upheld, 

*part of the purchase-money paid by her in 
the Collectorate represents the value of her 
own estate. 

The kobala makes the Pandas liable to her 
for compensation und the bonus and interest. 
We do not, however, think that the bonus 
should be trenged as liquidated damages, and 
we think that all®she is entitled to is an 
amount equal to a share of the balance of 
the purchase-inoney remaining in the Collec- 
torate after satisfaction of the zemindar’s 
claim proportionate to the value of her for- 
mer interest ; that is, the same proportion of 
such balance ns Rs. 4,451-5-14 bears to 

e R». 8,705-4-4 respectively mentioned in the 
Kobala. We are informed that Sreemutty 
will be content to take a decree for Ra. 11,300. 

We understand that she has attached that 
proportionate sum in the Collectorate. We 
however can only give her a decree in the 
present suit for such sum with interest at 6 
per cent. fiom the date of the Subordinate 
Judge’s decree. 

Appeal No. 117 will be dismissed. Appel- 
lants to pay the zemindar’s costs of the 
appeal. Sreemutty will bear her own cosis 
of this appeal. 

In Appeal No. 48, the SubordinateJudge’s 
decree will be reversed, and there will be a 
decree for Sreemutty for Rs. 11,800, with 
interest at 6 per cent. from the date of the 


s ` ® 


Subordinate Judge’a decree. The respond- 
nts in Appeal No. 48 must pay Sreemutty’s 
costs of the suit in which that appeal arises 
in both Courts. 


The 8th'June 1875. 


Present: 


The Hon’ble Louis S. Jackson Gad W. E. 
McDone!l, Judges. 


Documents filed in another Case. 
Case No. 2327 of 1874. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Twenty- 
four Pergunnahs, dated the 16th June 
1874, affirming a decision of the Addi- 
tional Moonsiff of Baraset, dated the, 
9th December 1878. 


Gobind Chunder Mookerjee (Plaintiff ) 
Appellant, 


Versus 


© 
Raj Narain Mookerjee and others ( Defend- 
ants) Respondents. 


Baboo Umbika Churn Bose for Appellant. 


Baboo Bhowanee Churn Dutt for 
Respondents. ° 


Where a plaintiff had ineffectually put in an application 
before trial, praying that the documents filed in another 
suit might be used for the purposes of this case (which 
application was not refused by the Court), HELD that to 
put in such a petition and not to tender documents at the 
trial is but laying a trap for the Court and cannot afford 
ground for complaint if the suit is dismissed. 


Jackson, J —Tux ground of appeal urged 
in this case is that whereas the Court below 
states that the plaintiff has not produced any 
documentary evidence to prove his possession, 
the plaintiff had ineffectually put in an appli- 
cation before the trial of the suit, praying that 
the documents filed in another suit, which 
was tried with the present case, might be used 
forthe purposes of this case, which application 
was not refused by the Court, and the 
appellant complains that the plaintiff was 
in this way misled into supposing that his 
prayer might be allowed, and therefore did not 
produce any further evidence. Now, to put 
in a petition of that description and not to 
tender documents at the trial is but lgying a 
trap for the Court, and we cannot allow 
parties such grounds of complaint. It was 
quite open to the plaintiff to say “such and 
“such documents are material to my case, and 
“they are now in this Court on the record of 
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“another suit, I apply tothe Court not that 
“they should be anuexed to the present 
“record, but that I may be allowed to refer 
“to them and produce them from such 
“record at the time of the hearing of my 
“ guit,” and thereby he might be relieved of 
the necessity of formal production of the 
documents at the first hearing as required by 
the Civil Procedure Code, although not 
relieved from the necessity of putting in 
evidence at the time of trial, If the plaintiff 
omitted to do so in the present instance he 
has only himself to blame. There are no 
grounds of special appeal in this case, and 
the appeal is dismissed with costs. 


The 10th June 1875. 


Present : 


The Hon’ble A. G. Macpherson, 
Officiating Chief Justice. 


Remands—Act VIII of 1859 s. 354. 
Case No. 2158 of 1874. 
® 


Special Appeal from a decision passed by 
the Subordinate Judge of Furreedpore, 
dated the 4th June 1874, reversing a 
decision of the Moonstff of Goalundo, 
dated the 28th April 1873. 


Bonchafee Ghose (Defendant) Appellant, 
versus 

Ainooddeen Biswas (Plaintiff) Respondent. 

Baboo Mohinee Mohun Roy for Appellant. 


Baboos Kalee Mohun Doss and Kishoree 
Mohun Roy for Respondent. 


Where the Lower Appellate Court being of opinion that 
the Moonsiff had, on the original al omitted to try 
certain igsues, and determine certain questions of tact 
essential to the right determination of the suit upon 
the merits, had reversed the decision of the Moonsiff, 
the High Court in special appeal treated the order of 
the Lower Appellate Court as one sending the case back 
under Act VIII of 1859 8, 854 for the trial of issues 
indicated in its judgment, 

In this case the Subordinate Judge ought 
to have proceeded under Section 854 of 
Act VIII of 1859, and ought not, in the 
stage in which the case was, to have revers- 
ed the decision of tho Moonsiff. Under 
Section 354 he might properly have sent 
the Gage back to the Moonsiff for trial of 
issues framed by him, he being of opinion 
that the Moonsiff had ou the original trial 
omitted to try certain issues and determine 
certain questions of fact which were essen- 
tial ‘to the right determination of the suit 


4 


upon the merits. The decree of the Subor- 
dinate Judge,°so far as it sets aside the 
decreé of the Moonsiff, must be reversed ; 
and the order of the Subordinate Judge 
must be treated as an -order sending the 
case back under Section 354 for trial of the 
iasues indicated by the Subordinate Judge 
in his judgment. The Moonsiff will take 
fresh evidence, and try those issues, and 
those issues only ; and he will send the case 
back with the fresh evidence tuken by him 
and his judgment upon the issues referred 
to him the Subordinate Judge. The 
Subordinal Judge then having fall mate- 
rials before him, wil] fiually hear the appeal 
and dispose of the questions which arise in 
the case, including the question of limitation 
which was raised before the Moonsiff and 
was decided by him in favor of the plnin- 
tif. The case must be treated ns still 
remaining on the file of the Subordinate 
Judge’s Court.» As soon as the Moonsiff 
sends back the new evidence which he takes, 
and his decision upon the issue which the 
Subordinate Judge requires him to consider, 
the Lower Appellate Court will tnke up the 
appeal de novo and finally dispose of it. 


The 10th June 1875. 


Present: 


The Hon’ble A. G. Macpherson, Officiating 
Chief Justice, ond the Hon’ble II, B. 
Lawford, Judge. $ ° 


Jurtsdiction—Costs— Wasilat, 
Case No. 1474 of 1874. 


Special Appeal from a decision passed by 
the Officiating Judge of Sylhet, dated the 


27th March 1874, affirming a decision of 


the Subordinate Judge of that districé 
dated the 2nd September 1873. 


Joy Kishen Doss (Plaintiff) Appellant, 
) versus 


J. N. Turnbull and others (Defendants) 
Respondents. 


Baboo Joy Gobind Shome for Appellant, 
Mr. R. T. Allan for Respondents. 


@ 
The fact that a suit eventually decreed by the Sub- 
ordinate Judge for less than Rs. 1,000 would have been 
izable by the Bloonsiff’s Court is no ground fur dis - 
missing it, although it is a ground for providing that 
plaintiffs should not be allowed any more for costs tha n 


| 
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a he could oe recovered if they had gs in the Moon- The 10th June 1876. 
8 Co 
In alain wasilat for the period ‘of wron dis- 


possession, the owners are entitled to recover either any 3 P i 

profit a T he pan Ae mom a ree resent: 

a ` : The Houw’ble A. G. Macpherson, Ofictating 
Macpherson, C.J.—Tsis case must be Chief Justice. 

remanded. 
The Lower Appellate Court is quite wrong Robala— Collusion. ° 

in dismissing the suit outright, simply because 

the plaintiffs having sued in the Subordinate 

Judge’s Court got a decree for less than Case No. 2157 of 1874. 

Rs. 1,000. The fact that a suit, for the a 

~ amount eventually decreed would jive been “ft oe ` 
cognizable bye the Moonsiff’s Cofrt, is no | Special Aspeat on a decision passed by 


ground for dismissing ‘it, although it isa 
ground for providing that the plaintiffs shall the Subordinate Judge of Hooghly, 


not be allowed any larger sum for costs than dated the 15th August 1874, affirming a 
they could have recovered, if they had sued decision of the Moonsiff of Amtah, dated z 
in the Moonsiff’s Court. ” 
As the plaintifs were wrongfully dis- ae ete cue enenede: 
possessed of their land, there is uo doubt 
that they are entitled to wasilat for the time | Ram Jowan Nundee and others (Plaintiffs) 
they were kept out of possession. And the 
Lower Appellate Court must now decide Appellants, 
distinctly what is the amount of wasilat to ; 
which they are entitled. If the defendant 
derived any profit from the land during the 
*time he held it, the plaintiffs are entitled to 
recover that profit from him. Or if (as 
ane arobables kat noe srta iy trom - Judoo Nath Dey (Defendant) Respondent. 
language used by the Judge in his judgment) l ° 
the plaintiffs at the time of their disposses-| Baboos Mohesh Chunder Chowdhry and 
sion were receiving rent at Rs. 19 a year, 
or at 12 angas or 14 annas per keer, or at 
any other rate, ifn they arə entitled to 


e re 
recover at that rate (if higher than the profit ; ; 
made out of the land by the defendant). Baboos Abinash Chunder Banerjee and 


The land being jungle land makes the plain- Ram Churn Mitter for Respondent. 

tiffs now the less entitled to wasilat if they 

can prove that but for their having been 

dispossessed, they would have derived profit | A kobala may bein one sense collusive and still it 
e ftom it, or that the defendant has derived | may pass the property away from the party executing it. 

e profit from it. And the plaintiffs are not 

debarred from proving that they are entitled 


to wasilat' from the land, keeping it as| Tiss case is remanded in order that it 
jungle land, merely because they in their | may be re-tried by the Lower Appellate Court. 
plaint claimed wasilat on the footing of the | The Subordinate Judge must say distinctly 
land having been used for the purpose of | what he considers to be proved with refer- 
growing tea. ence to the bills of sale relied upon by the 


The decree dismissing the plaintiff's suit is plaintiffs and the defendant respectively. 
reversed and the case is remanded to be 


: , i Both parties claim the share which 
re-tried by the Lower Appellate Court with nae 
reference to the points now indicated. Of belonged te Jaggat Chunder, the ploiatifis 


š laiming under a sale from Juggut Chunder 
course, if the Court finds as a fact thnt the | ©. g £8 
defendant realized nothing from the land, and himself, and the defendant under a sale later 
that the plaintiffs would have realized | ™® date from the heirs of Juggut Chunder. 
nothing had they remained in possession, the The defendant’s case is that the bill of sale 
suit will have then to be dismissed. set up by the plaintiffs was not executed by 
, e 


y 


Versus 


Ashootosh Dhur for Appellants. 


6 
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Jugeut Chander himself, and that so far as 
it purports to convey his share to the plain- 
tiffs, it was a mere collusive and benamee 
deed, by which the property in the share of 
Juggut Chunder was never passed to the 
plaintiffs. 

The Subordinate Judge agreeing generally 
with the Moonsiff in dismissing the plaintiff’s 
suit, has leff the case on the face of his judg- 
ment in such a vague state thatit is impos- 
sible to make out what he considered to 
be the real state of facts. The issue now to 
be tried, and which must be decided distinctly 
and expressly, is whether’ the bill of sale 
relied upon by the plaintiffs was executed by 
Juggut Chunder personally. or not, and if it 
was not executed by Juggut Chunder per- 
sonally, whether it was executed by any 
eperson having doe authority from him in 
that behalf? If the Court shall be of opi- 
nion that it was executed either by Juggut 
Chunder or by any one with his authority, 
then the Court will decide whether by that 
kobala the property in the share which 
it parperted to convey, did really pass out 
of Juggut Chunder and vest in the plain- 
tiffs; or whether the transaction was a mere 
benamee or paper transaction, notwithstand- 
ing which the property in the share of 
Juggut Chunder remained all along vested 
in him. It ia not sufficient for the Subordi- 
nite Judge to speak about the kobala not 
being Jona fide and being collusive. These 
are ‘loose expressions, so long as there is 
nothing to indicate what meaning the Subor- 
dinate Judge intends them to bear. It is 
possible that the kobala might be in one 
sense “ collusive,” and still that it passed the 
property away from Juggut Chunder. The 
point is whether the property really and 
beneficially went out of Juggut Chuuder to 
the plaintiffs: and that is the only issue 
remaining in the case. If the property 
vested in the plaintiffs as they allege, then 
the defendant took nothing and the plaintifts 
would be entitled to eject. On the other 
hand, if the transaction was benamee, and the 
property remained in Juggut Chunder, the 
plaintiti’s suit must be dismissed. In what 
we have said we are not to be taken as indi- 
onting any opinion as to whether the order 
dismissing the suit is likely eventually to 
prove to have been right or to have been 
wrong. 

Costs will follow the result. 
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The 10th June 1875, 
: Present : 
The Hon’ble’C, Pontifex and E. G. Birch, 
Judges. 


Service of Process—Liability of Officer of Court. 
Case No. 2920 of 1878. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 13th 
September 1878, affirming a decision of 
the Sybordinate Judge of that district, 
dated the 26th May 1873. 


Doolar Chand Suhoo (Defendant) Appellant, 
Versus 


Ram Sahoy Bhuggut and another (Plaintiffs) 
Respondents. 


Baboos Chunder Madhub Ghose and Hem 
Chunder Banerjee for Appellant. 


Messrs. R. T. Allan aud J. Younan 
for Respondents, 


When a proper application for process has been made, 
and a proper order granted, the officer of Court cannot 
be considered to be the agent of the person for whose 
benefit the process of the Court has issued: nor is such 
person responsible for the mistake or misconduct of the 
officer, unless he or his servants have personally inter- 
fered and directed the action of the officar, 


Pontifex, J.—In this case the plaintiff 
sued the defendant, Doolur Chand, for special 
damages, resulting from jan aĦeged illegal 
attachment. It appears Ghat Doolar Chand 
held a decree against one Jhumgo Lall, who 
was a boat-owner, and who had let three or 
four of his boats to the plaintiffs in this guit 
for the purpose of taking down a cargo of 
sujjee to Caloutta. The boats were laden, 
and were about to proceed to Calcutta, when 
the defendant, Doolar Chand, in execution of 
his decree, applied for an attachment of the 
boafs. On that anplication, it appears that 
an Ameen of the Court went and took actual 
possession of the boats, and detained them 
from proceeding ‘on the voyage. While so 
detained, one of the boats sank, and its cargo, 
or the greater part of it, was destroyed, and 
for the loss resulting from the destruction of 
that cargo the plaintiff has sued Doolar 
Chand for dumages. 


In the Court of the Subordinate Judge, it 
seems t? have been assumed that the attech- 
ment which the defendant had applied for 
and obtained in his suit against Jhumoo 
Lall was an attachment under Section 233, 
and not ander Section 234 of Act VIIL of 
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1859, and apparently on this ground the Sub- 
ordinate Judge decided in favor of the plain- 
tiff, giving him a decree for damages. The 
Subordinate Judge states that before the 
Ameen of Court had attached the boats, the 
servants of the plaintiffs had informed the 
defendant's servants that the boats had been 
hired by the plaintiff, and that being so, the 
Subordinate Jadge held that it was incum- 
bent on the defendant to cause the boats to 
be attached under Section 284, and not 
under Section 238 by actual seizure of the 
boats. The Subordinate Judge sates that 
& the Code of Procedure prescribes difterent 
““modes of attachment for different kinds of 
'‘ property, and if any property is not attach- 
“ ed in the manner prescribed for the attach- 
“ ment of that special kind of property, the 
“attachment is illegal ; and he has there- 
fore found the defendant liable for damages, 

On appeal to the Judge of Shahabad, the 
defendant, among other grounds of appeal, 
took the following, namely, that “the finding 
“of the Subordinate Judge that the attach- 
“ment should have been under Section 234, 
“and not under Section 238, is wrong.” In 
nppeal the Judge held that the reasons given 
by the Lower Court had not been met by the 
defendant; that the reasons given in his 
grounds of appeal were not sufficient, and 
that he was liable for damages in causing 
the attachment to issue in the manner in 
which it had issued. ; 

In the appeal before us, the defendant pro- 

posed to putén the perwannah of attachment 
under which the attachment had been in 
fact made, but which was not filed in either 
of the Lower Courts. Not only was this 
perwannah not filed, but the defendant in his 
appeal to the Lower Appellate Court insisted 
that an attachment, under Section 233, was 
right and proper. 
” It appears, however, from the perwannah, 
which has, with the consent of the respond- 
ent, been referred to by us; that the attàch- 
ment was in fact applied for and granted 
under Section 234, nnd was merely a pro- 
hibitory order, and not one for the actual 
seizure of the boats as assumed by the two 
Lower Courts. 

We think, therefore, that unless it can be 
shown’ that the defendant or his servants 
personally interfered and caused the officer 
of Court to attach the boats by seizure, he is 
not liable for damages, . ® 

When a proper application for process has 
been mude, and a proper order granted, the 
officer of Court cannot be considered to be 
the agent of the person for whose benefit the 
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process of the Court bas issued. The defend- 
ant is- therefore not responsible for the 
mistake or misconduct of the officer, unless 
he or his servants have personally interfered, 
and have superintended or directed the 
action of the officer. There has been no 
finding, and there is nothing whatever in ‘the 
judgments of the Lower Courts in this case 
to show that the defendant or ‘his servants 
did so interfere, and unless they did we think 
the defendant cannot be made responsible for 
any damages arising from the conduct or 
mistake of the officer of Court. 

In the case cited from Moore’s Indian 
Appeals, Volume X, p. 578, the circum- 
stances are very different. In tbat case the 
plaintiff was first mortgagee of an indigo 
factory, and had obtained a decree under his 
mortgage, in execution of which an arrange- s 
ment was made for him to enter into posses- 
sion of the, factory, and to mauufacture 
indigo, and dispose of it. The defendant 
held a subsequent mortgage, but over the 
factory ouly, and not over the indigo or crops. 
He also obtained a decree on his mortgage, 
aud, in execution of that decree, he attached 
the manufactured indigo in the factory which 
was in the plaintff’s possession. In his 
application for such attachment, he parti- 
cularly specified certain parcels of manufac- 
tured indigo which he desired might be 
attached. It was proved that he knew that 
such indigo was not the property of his 
debtor, and it was held that, as he himself*had 
no lien on it, he was responsible in damages 
for its seizure. That case was very different 
from the present. 

Even supposing that the execution in the 
present case had been taken out under Sec- 
tion 233, there is nothing in the jndgments 
of the Courts to show, nor has it been shown 
to us, that the sinking of the boat in any 
way resulted from the attachment. The 
bont was manned by the plaintiffs’ servants, 
and it certainly was not a natural conge- 
quence of the attachment and detention that 
the boat would sink. 

There is no finding by either of the Lower 
Courts to show that‘ there is any reason to 
suppose that the boat sank from any other 
cause than the negligence or incapacity of 
the plaintiffs’ servauts who manned it. But 
at all events, on the first ground,,.we are of 
opinion that the attachment of the boats 
having been applied for, and granted in 
proper form, the defendant is not liable in 
damages to the plaintiffs, 

We think, however, that the suit in its 
eailier stage has not been properly conducted 
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by the defendunt. In the appeal to the Lower 
Appellate Court, he did not base his appeal 
ou the ground that the attachment had been 
applied for and granted under Section 234; 
but he insisted that attachment under Bec- 
tion 233 was the correct process of attach- 
ment, That ‘being so, we think that the 
defendant should not have any costs either 
in this Coutt or in either of the Courts 
below. 

We reverse the, decisions of the Courts 
below, and dismiss the plaintiffs’ suit but 
without costs in any Court. 

The record must be returned forthwith. 


The 11th June 1875. 


Present : 


“he Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Default—Absence of Pleader—Aci VIII 
of 1859 s. 114. 


Case No. 2500 of 1874. 
© 


Special Appeal from a decision passed by 
the Subordinate 'Judge of Dacca, dated 
the 9th September 1874, reversing a 
decision of the Sudder Moonstff of that 
district, dated the 27th June 1873. 


Raj@Naraiu Burdhon and another 
(Defendants) Appellants, 


PVETSuUS 


Akroor Chunder Roy Chowdbry (Plaintiff) 
Respondent. 


Baboo Doorga Mohun Doss for Appellants. 


Baboo Bykunt Nath Doss 
for Respondent. 


A suit is not saved from dismissal for default, merely 
by the fact of the absence of the plaintiff’s pleader 
being accounted for. 

In such a case the Court is not required to ask the 
defendant’s pleader whether he admits the clam. 


Jackson, J.—Ws think the decision of the 
Subordiuate Judge reversing that of the 
Moonsiff is unwarranted. It appears from 
the Moonsiff’s judgment that on the case 
being called ou neither the plaintiff nor his 
pleader appeared. The Moonsiff was for 
from_ acting summarily or hastily. He 
nllowed the case to stand over for two houra, 


sent notice to the pleader; still no one: 


appeared. The Subordinate Judge observes 

that the Moonsiff might hava asked the 

defendant’s pleader whether he admitted the 

clim on the bond. There is no reason to 
e 
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suppose that the defendant's pleader would 
have made auy suclh admission nor does the 


“case require that any such question should 


be put. It is contended that the absence of 
the pleader was accounted for ; but the Code 
does not say that when the absence is 
accounted for the suit should not be dismissed. 
It says that the Court may pass judgment 
against the plaintiff by default when the 
defendant appeurs in person and the plaintiff 
does not, unless the. defendant admits the 
claim. But even if the argument is worth 
any thing, in point of fact the plender’s 
absence ae not accounted for. It was 
merely suggested by a petitten that the 
pleader was engaged elsewhere, It is very 
unfortunate that the Appellate Court should 
have encouraged the plaintiff in the belief 
that the Moonsiff was bound to defer the 
case until it was convenient to him or his 
plender to appear. The Moonsiff’s Court is 
heavily pressed with business, und if such 
laxity of procedure be encouraged, it would 
be impossible for the Moonsiff to go on. 
The suit was for money on a registered bond, 
and it was clearly the plaintiff’s business to 
take care that he was present at the proper 
time. If he has lost the suit by the fault 
of his pleader, he may take such steps as he 
may be advised to take in regard to such 





pleader. The appeal must be allowed with 
ooste. 
The 12th June 1875. 
Present® ° 
The Hon’ble H. B. Lawford, Judge. 
Boundary Dispuiss. 


Case No. 1071 of 1874. 


Special Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 81st January 1874, reversing a deci- 
ston of the Sudder Moonsiff of Mozuffer- 
pore, dated the 28th April 1878. 


Aka Ali Mahomed (Plaintiff) Appellant, 
versus 


Furzund Ali Khan and others (Defendants) 
Respondents. 


Moonshee Mahomed Yusoof for Appellant. 


Mr. J. Younan and Baboo Hem Chunder 
Banerjee for Respondents. 
In a suit for a declaration of title to purchased Jand 


lying between plaintiff's and defendant’s houses, the 
plaintiff hos a right to a decision as to his title, and it is 


l 


142 Civil 


THE WEEKLY REPORTER. Rulings. [Vo]. XXIV. 





not for the Courts to degide on 


grounds of expediency 
and convenience, = 


’ e 

Bots the Lower Courts appear to have 
overlooked the real question én which the 
parties to this suit are at issue. 

The special appellant’s (plaintiffs) case is, 
that the lane in dispute, which was between 
his and respondent's house, is part of his’ 
(appellants) purchased land; and that when 
he rebuilt his house, instead of enclosing this 
portion of his compound, he left it as a lane 
as a safeguard aguinat fire, 

The Moonsiff, without deciding whether 
the land occupied by the lane Felonies to 
plaintiff or nôt, gave half of it to him and 
half to defendant ; and the Lower Appellate 
Court; after an inspection ofthe premises, 
reversed this order, the Judge remarking 


that he did not believe a lane had ever 


existed there before. 

Both the Moonsiff and the Judge seem to 
base their decisions on the ground of expe- 
diency and the convenience of the parties, 
but the plaintiff has a right to have it deter- 
mined whether the lane is part of his land or 
not. 

If it is not, his case fails, and will have to 
be dismissed. 

The orders of the Lower Courts are re- 
versed, and the case remanded to the Court of 
first instance for re-trial with reference to the 
ubove remarks, 

Costs will follow the result. 


The 15th June 1875. 


Present : 
The Hon’ble E. G. Birch, Judge. 


“Measurement of Land— Act VI of 1862 s. 10— 
s i Colleotor’s Powers. 


Case No. 780 of 1874. 


Special ‘Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 24th December 1873, modi- 
Jying a decision of the Moonsiff of 
Beguserai, dated the 31st July 1878. 


L. Q. Crowdy (Plaintiff) Appellant, 
VETSUS ° . 


Nuthuy and another (Defendants) 
Respondents. 


Mr. M. L. Sandel for Appellant. 
Baboo Boodh Sen Singh for Respondents. 


It is for the Collector to deside,as to the necessity or 
otherwise of a measurement of land under Act VI of 
1862 s. 10, and when he has proceeded fo measure the 
land and has ascertained tenures and rates of land, the 
tenants are bound by such measurement. 


In this case the Subordinate Judge, has 
thought fit to travel beyond the record, and 
to discuss the propriety of the proceedings 
of the Collector in granting the. ticcadar’s 
petition for measurement. In making these 
comments on the proceedings of the Collec- 
tor, the Subordinate Judge appears to have 
overlooked the provisions of Section 10 of 
Act VI of 1862. 


He broadly declares that the tenants cannot 
be bound by the measurement made by the 
Collector, because in his, the Subordinate 
Judge’s opinion, the Megsurement was not 
necessary. l 

It was for the Collector to decide whether 
the estate was to be measured or not, and 
having decided that the mensurement was 
necessary, and having proceeded te measure 
the land, and ascertain the tenures and rates 
of rent payable in respect of such land, the 
Collector fulfilled the requirements of the 
law. And the Collector's decision in all 
matters inquired into and determined by 


‘| him under this Section is declared in the 


concluding words of the Section to be final, 
unless the same is reversed on uppeal to the 


' Civil Court. 


It is admitted that in this case there has 
been no such appeal. The rates and urea 
which were ascertained by the Collector’s 
measurement are binding upon the ryots, and 
the Subordinate Judge is utterly wrong in 
law to say that the tenants are not bound by 
such measurement. 


The decision of the Moonsiff, which the 
Subordinate Judge took upon himself to 


reverse by raising pleas which the parties 


never thought of, must be restored, and the 
order of the Subordinate Judge set aside, the 
appeal being decreéd with costs. 
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The 15th June 1875. 


Present : 
The Hon’ble A. G. Macpherson, Officiating 


Chief Justice, and the Hon’ble H. B.. 


Lawford, Judge. 
Appeals to the High Court— Paper- Book. 
Case No. 158 of 1874. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Patna, dated 
the 3lst March 1874, 


Kulian Doss (Defendant) Appellant, 
versus 


Mussamut Gobind Kooer (Plaintiff) 
Respondent. 


eioonshee Mahomed Yusoof for Appellant. 


Baboos Hem Chunder Banerjee and Abinash 
Chunder Banerjee for Respondent. 

In appeals to the High Court, where the matter is 
more than Rs. 10,000, the appellant is bound to put the 
whole case gand not merely hia own particular’ case) 
fully before the Court in his paper-book so far as the 
documents and depositions are concerned. And if he 
tails to do so without very good reason, he ought not to 
be allowed to read at the hearing anything which is 
not in the paper-book. 

Macpherson, C.J.—Baxsoo Hem Chunder 
Banerjee calls attention to the fact that the 
appellant “has prepared no paper-book in this 
appeal, which relates to a matter more than 
Rs. 10,000 in value. He submits that the 
appeal cannot proceed, and ought to be 
dismissed. , 

The appellant filed with the Deputy 
Registrar a list of documents, &c., which he 
wished to have inserted in the paper-book : 
oud he was thereupon furnished with the 
usual estimate, and called on to deposit the 
costs of translating and printing. This 
deposit he has neglected to make ; and the 
case comes on now with no paper-book, save 
that which the Court itself prints in every 
cage, containing ouly the pleadings, judgment 
and grounds of appeal. 

The appellant’s vakeel states that the 
appeal is solely as to the construction of a 
document (a bond) which has not been 
translated. He asks leave to read the 
original document, and says that no paper- 
book was prepared, because this document 
was filet on behalf of the respondent, and it 
was supposed that the respondent would 
have had it printed. 

There is no excuse for the appellant’s 
neglect to prepare a paper-book. His filing 
bis list of documents, &c., with the Deputy 


Registrar, shows that he knew that he was 
bound to prepfire it. There is a constant 
Struggle on the part of appellants to avoid 
making up a sufficient paper-book such as 
will place the facts fairly before the Conrt : 
and the great object seems always to be to 
force the respondent to pay for as much as 
possible of the translating and printing. It 
ig the clear duty of every appellant to put 
into his paper-book every document nnd all 
the evidence (whether filed on behalf of 
himself or of his opponent) which bears in 
any way on the subject of the appeal, and 
has forméd the basis of the judgment 
appealed against. The appellamt is bound to 
put the whole case (and not merely his own 
purticular case) fully before the Court in his 
paper-book so far as the documents and 
depositions are concerned. And if he fails 
to do so without very good reason, he ought 
not, in our opinion, to be allowed to read at 
the hearing any thing which is not in the 
paper-book (see the 12th of the rules of 
Conrt of the 8rd September 1870). 

The document, the construction of which 
is said to be the subject of the present appeal, 
not being translated and in the paper-book, 
we decline to allow the appellant to read 
the original, and the appenl cannot proceed. 

The appeal is dismissed with costs, 


The 17th June 1875. 


Present : 


The Hon’ble W. Markby gnd G? G. Morris, 
Judges. 


Decree—Execution—Limitation. 
Case No. 45 of 1875. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Sylhet, 
dated the 16th November 1874, affirming 


an order of the Subordinate Judge of © 


that district, dated the 25th April 1874. 


Syud Abdool Juleel (Decree-holder) 
Appellant, 


versus 


Kanchun Dossee (Judgment-debtor) 
Respondent. 


Baboo Grish Chunder Ghose for 
Appellant, 
No one for Respondent. 


A decres having been satisfied by the decree-holder 
obtaining an order for the payment to him of a certain 
sum of money, which was deposited in Court in his 
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jadgment-debtor’s name, the decree-holder, owing to 
subsequent proceedings of the son ef the judgment- 
debtor, bad to refund the money which he had received. 
He then applied again for execution, bat, many years 
having elapsed since the Jast proceeding, was met with 
the objection that his decree was barred by limitation : 
HELD that, on a proceeding such as this, the old 
decree, which had been satisfled, could not revive, 


Markby, J.—IN our opinion. the appeal 
ought to be dismissed. ‘Lhe facts, as shortly 
stated to us, are that the decree-holder hav- 
ing a decree against a certain lady, fully 
satisfied that decree by obtaining an order 
of Court for the payment to him of a certain 
sam of money which was deposited in Court 
in the lady’s name. Subsequently, the son 
of the judgthent-debtor, who was at that 
time a minor, on coming of age, instituted 
proceedings, the effect of which was that the 
judgment-creditor fad to refund to the minor 
the money which he had received in satis- 
faction of the decree. He now applies again 
for execution of his decree, but many years 
having elapsed since any proceeding has 
been taken upon it, he is met with an objec- 
tion. that his decree is barred. Now it is 
not contended that Act IX of 1871, which 
applies to this case, contains any provision 
which would enable the judgment-creditor 
to come in more than three years after the 
labt application for execution of his decree. 
But the judgment-creditor relies upon a 
judgment of the Privy Council in 2 Bengal 
Law Reports, p. 13.* He relies upon 
that, as we uuderstand it, to show that his 
decree is revived, and that it can now be 
executed. Now agsuming that the language 
of the Privy Council, which was used in 
reference ta Act XIV of 1859, can be ap- 
plied to: the present case, which falls under 
Act IX of 1871, there is nothing in what 
is there said to warrant this argument. 
What the Privy Council held in that case 
was, not that the former cause of action was 
revived, but that a new cause of action 
accrued at the time when, the sale haying 
been get aside, the obligation to pay the 
money revived. They do not say that the 
old cause of action revived. It is quite clear 
that if they had said so, it would have been 
of no use to the party in whose favor it was 
said, because of the operation of the statute 
of limitation by- which it would have been 
barred. The Privy Council do not say that 
it revived, and that it was not barred, but 
that an altogether new cause of action bad 
arisen at a much later date, and there is 
nothing in that case which authorizes us to 


+ il W. R, P, 0, Ral, p- 5. 


say that upon a proceeding such as this, the 
old decree which had been satisfied would 
revive, aod that it could now be executed. 
If that decision had any application to this 


‘case at all, it would be to show that a new 


obligation to pay the money had arisen, and 
that a new couse of action accrued. But 
we guard ourselves from saying that this 
is so, and we may add that the *case in the 
Privy Council was a very peculiar one. 
Therefore we think that the decision of the 
Lower Appellate Court was right, and that 
the appeal should be dismissed with costs. 


The 18th June 1876. 


Present: 


The Hon'ble A. G. Macpherson, Officiating 
Chief Justice, and the Hon'ble G GS 
Morris, Judge. 


Possessory Suit—Acts of Ownership— 
Boundaries. 


Appeal under Section XV of the' Letters 
Patent from a decision passe? by the 
Hon'ble Romesh Chunder Mitter, one of 
the Judges of this Court, dated the 
14th January 1875, in Special Appeal 
No. 1524 of 1874, from a decision 
passed by the Subordinate Judge of 
Midnapore, dated the 7th Apwil 1874, 
modifying a decision of the Moonsiff. of 
that district, dated the lst March 1878, 


Ram Narain Roy (Plaintiff ) Appellant, 
versus 


Nil Monee Adhikaree and others (Defendants) 
Respondents. 


Mr. J. S. Rochfort for Appellant. 
Baboo Obhoy Churn Bose for Respondents. 


In a mit for possession where it was found not only 
that all the land in dispute was comprised within bound- 
aries specified in documents admitted by both parties; 
but also that plaintiff had for a long time stored bam- 
boos and wood on one portion and grazed his cattle on 
another t 

HELD that these acts of ownership, taken in conjunc- 
tion with the specification of boundaries, left no doubt 
that the lands concerned were the property of plaintiff. 

Macpherson, C.J.—Wh think the learned 
Judge, from whose decision the present 
appeal has been brought, has overlooked the 
date of the commencement of the tite under 
which plaintiff claims. And further we 
think that the Subordinate Judge in dealing 
with the Moonsiff’s decision disregarded the 
very strong evidence in*the plaintiff's favor 


which the “kubooleut” taken together with 
e 
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the “kut” afford, and that he reversed the 
Moonsiff’s decision on the facts as to posses- 
sion, &c., on grounds which were quite insuffi- 
cient aud conjectural. We, therefore, are of 
opinion that this appeal ought to be allowed 
aud the decree of the 14th January 1875 
ought to be reversed. 

The grounds taken {in this special appeal 
are that thé Subordinate Judge has commit- 
ted a substantial error in law in the investi- 
gation of this case which has produced an 
erroneous decision upon the merits in that, 
first, he has put a wrong construction upon 
the terms of a certain document, a “ kut- 
. Kobalah,” which, as admitted by both parties, 
gives the correet definition of the boundaries 
of the land appertaining to the jote of the 
plaintiff’s vendor, and which land the plain- 
e ‘iff in this suit seeks to recover ; and, second, 
he has not taken into consideration a certain 
kubooleut dated 2nd Chyet 1259 put in by 
defendants themselves as evidence in this 
cause which, in like manner as the kat- 
kobalah, defines the boundaries of the laud 
comprising the jote of plaintiffs vendor. 
Also, third, that there being no dispute be- 
tween the parties regarding the title of 
plaintiff to such land as might be found to 
fall within the limits of the boundaries given 
in the kut-kobalah, the Subordinate Judge 
wns wrong to give a decree for possession 
only to the extent of the share of the one 
defendant who was a major. 

It is a mistnke to suppose that the Sub- 
ordinate Judge has not taken into considera- 
tion the Kubooleut of 2nd Chyet 1259 put 
in by the defendants, because he distinctly 
refers to it in his judgment. There is, 
however, ground for the contention that the 
Subordinate Judge has disregarded the 
boundaries specified in the kut-kobalah and 
the kubooleut, both of which documents are 
admitted by either side as defining correctly 
the limits of the land which was the property 
of plaintiff’s vendor. These documents give 
the same boundaries, but it is remarkable 
that the kubooleut of 1259 gives in some- 
what more detail than the “kut’”. of 1278, 
the enstern boundary of the land, which 
eastern boundary is the sole subject of dis- 
pute in this appeal. In the “kut” the 
boundaries are thus defined :— 

Bounded on the north by the brick-built 
house, together with the walls belonging to 
the elder brother, Damoodur Poddar ; on 
the south by the thakoorbatti (or temple) 
of the idol Gopal Jew; on the east by 
Government road ; and on the west by the 
extremity of the house of Damoo Kur. 
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In the kybooleut the boundaries aie 
descrjbed thus :— 

Bounded on the south by the brick-built 
rasmancha or temple; on theeast by the 
road and by the extremity of the northern 
road (or road on the north); and on the west 
by the house of Damoo Chapree, 

Whereas, therefore, in both, the eastern 
boundary is described to be the Government 
road, in the Kkubooleut there is this additional 
specification that the land is situated west of 
the road and west of the extremity of tho 
road on the north. This seems evidently to 
refer to the road or passage on the north- 
east side of the ground which *the Subordi- 
nate Judge mentions in his judgment. The 
reasoning upon which the Subordinate Judge 
decides tbat although the Government 10nd 
is the eastern boundary of the land accord- 
ing to the documents of both parties, yet 
such road cannot be accepted as a boundary 
at all, is of a very conjectural character. 
He excludes the land marked b.b. and ee. 
in the Ameen’s map, and declares that plain- 
tiff is only entitled to the land marked a.a., 
no portion of which abuts on the Govern- 
ment road. The first Court found not only 
that all the land in dispute was comprised 
within the boundaries specified in the docu- 
ments, but also that plaintiff had given proof 
of distinct acts of ownership of the lands 
marked 6.6. and ec. On d.b. he had fora 
long time stored bamboos and wood, and on 
c.c. he had grazed his cattle. The Subordi- 
nate Judge summarily disposeS of this, and 
treats it as of no effect. says :—“ Even if 
“ Rajoo has kept bamboos or wood froma 
“long time on the a E land (6.4 ) 
“ opposite to the dole mundop, still on that 
“ account his right cannot accrue to it. Iam 
“of opinion that Rajoo merely kept bamboos 
“and wood on the said unoccupied land, bug 
“ he did not hold possession in virtue of his 
“right to it.” And again :—“ On the land 
‘ marked c.c. Rajoo used to keep his cows 
“ (grazed). This land also was unoccupied, 
“and tt ts probable that Rajoo used to leave 
“his cows grazed on it without having any 
“right to the said land.” It seems to us 
that the acts of ownership here referred to 
taken in conjunction with the plain specifica- 
tion of the boundaries of plaintiff's land in 
the documents admitted by both parties 
leave no doubt that the plots marked 8.6. und 
c.c. aro ethe property of plaintiff, and that 
he is entitled to a decree for the same. The 
decree of the Subordinate Judge, therefore, 
in this respect is get aside, and that of the 
first Court nffirmed with costs in all the 

22 
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Courts. We think, too, that there should be 
a decree against all the defendants jointly, 
and not only as against the one defendant 
Nil Monee who is a major. The non-liability 
of the two minor brothers was never called 
in question in the Court of first instance, and 
it is quite clear from the document of 1259 
put in by the defendants themselves that 
plaintiff’s title or rather the title of 
plaintiff’s vendor to this property accrued 
before these defendants were born. 


The 18th June 1875. ° 


Present : 
The Hon’ble E. G. Birch, Judge. 


Special Appeal—Remand. 
Case No. 1852 of 1874, 


Special Appeal from a decision passed by the 
lst Subordinate Judge of Bhaugulpore, 
dated the 20th April 1874, affirming a 
decision of the Moonsiff of Begoosurat, 
dated the 19th January 1874. 


Mohunt Hur Gobind Doss (Plaintiff) Appel- 
lant, 


versus 
Joya Roy (Defendant) Respondent. 


Baboos Kalee Mohun Doss and Doorga 
Doss Dutt for Appellant. 


Mr. M. L. Sandel and Baboo Boodh Sen 
Sing {& Respondent. 


Where, th a rgnt suit, the Lower A pelata Court said 
that a certain enboolóat had not been filed, and from that 
fact drew an inference unfavorable to plaintiff, and it 
was found in special appeal that the kubooleut was on 
the record, the High Court remanded the case to the 
Lower Appellate Court for re-cunsideration with the docu- 
ment in question, 


e Tur Subordinate Judge has disposed of 
this case ina very summary manner. From 
some judgments of his, which have recently 
been before me, in rent suits, it seems as 
though he had a stereotyped form of judg- 
ment in such cases. He says:—‘ The Moonsiff 
‘Chas examined the witnesses for both the 
“parties, has examined their demeanour, and 
‘has given preference to the testimony of 
“the witnesses for defendant. After wading 
“ through the records, I do not see any reason 
“ to differ from the conclusion arrived at by 
“the Moonsiff.” Almost the very same 
words have occurred in the other judgments 
which I have had before me, and this is not 
in my opinion a satisfactory way of disposing 
of cases on appeal, 


But the part of the Subordinate Judge’s 
judgment which has been attacked on special 
appeal, aud which compels ine to remand this 
case, is that in which he says, that the kuboo- 
leut has not been filed, and from that fact 
draws an inference against the truth of the 
plaintitf’s case. 

It is admitted here that the kubooleut is 
on the record, and this want of®care on the 
part of the Subordinate Judge in examining 
the record, gives some weight to the observ a- 
tions made here in the course of the argu- 
ment to the effect that he has not in fuct 
duly considered this case. Whether the 
kubooleut is admissible in evidence or not is 
a point which I cannot now in special appeal 
consider, and it does not appear to have been 
taken before the Lower Courts. 

The case must go back to the Subordinate 
Judge in order that he may consider the” 
whole case with the kubooleut which is 
on the record, and then decide the appeal 
giving his reasons for the conclusion at which 
he arrives. Costs to follow the result, 





The 2lst June 1875. 


Present : 


The Hon’ble W. F. McDouell and H. B. 
Lawford, Judges. 


Rent Suit—Kaimee Jote Jumma— D&pendent 
Talookdars—Regulation VIII of 1798 s. 51. 


Case No. 2088 of 1874. 


Special Appeal from a decision passed by 
the Additional Judge of Furreedpore, 
dated the 26th May 1874, affirming a 
decision of the Moonsiff of that district, 
dated the 31st July 1873. 


Eshan Chunder Banerjee and others 
(Plaintiffs) Appellants, 


versus 


Hurish Chunder Shaha and others 
(Defendants) Respondents. 


Baboo Nullit Chunder Sen for Appellants. 
No one for Respondents. 


In a suit for arrears of rent at an enhanced rate 
against tenants who held a “kaimee jote jumma,” HELD 
that the fact that they did not personally cultivate land, 
but held a jumma with ryots under them, could never 
place them in the position of dependent talockdars}, and 
even if it could, ation VIII of 1798s. 51 could not 
apply to them, unless they could show that their tenure 
existed, and was capable of being registered at the data 
of the decennial settlement, 


McDonell, J—Tuis was a suit for the 
recovery of arrears of rent at an enhanced 


1875.]- 


Civil 


rate on the strength of a notice under Act 
VIII (B.C.) of 1869. 

The first Court found that the notice had 
been duly served; that the defendant had 
failed to produce any proof, showing that 
the disputed land has been held at an uniform 
rent from the time of the permanent settle- 
ment or even for a period of twenty years 
before the °commencement of the suit; and 
that consequently it could see nothing which 
would protect the disputed land from enhance- 
ment, and then for the rensons detailed in his 
judgment, the Moonsiff decreed the suit in 
plaintiffs favor against the defendant Anango 
Soonduree, disallowing a portion of the claim. 

Against this decision the defendant Anango 
Soonduree appealed, and the Additional Judge 
has modified the decree, considering plaintiff 
„Only entitled to recover the rent at the old 
rate, on the grounds that the defendant 
should be treated as holder of a permanent 
transferable under-tenure, and that the plain- 
tiffs should therefore have proceeded under 
Section 51 Regulation VIII of 1798, and 
that thay could not claim enhanced rent by 
proceeding under the Rent Law. He observes: 
— ‘Having adopted an irregular and indeed 
“illegal procedure, their suit for euhanced 
. “rent ought not to have been allowed to 
“proceed. But as it has been carried toa 
“ close, and no payment or tender of rent nt 
“the olf rate is pleaded, the plaintiffs seem 
“entitled to obtain their rent for 1278 at 
‘‘ that rate.” 

In special appeal, it is argued that the 
Additional Judge was in error in holding 
that Section 51 of Regulation VIII of 1793 
was applicable to the present case, aud we 
consider that this objection is a valid one. 

In the first place, the defendants have 
never asserted that they are dependent 
talookdars; they merely pleaded that they 
held a “kaimee jote jumma,” which had 
been held at an uniform rate from long before 
the permanent settlement ; the very words 
“jote jumma” show that the defendants 
held originally merely as ryots; the fact 
that they do not personally cultivate but hold 
a jumma with ryots under them could never 
place them in the position of dependent 
talookdars. The ruling referred to by the 
Judge himself in Weekly Reporter XV, 
p. 57, shows that they should be treated as 
ordinaty ryots having a right of ocoupancy ; 
and even if they could be said to be depend- 
ent talookdare, Section 51 of Regulation 
VII of 1798 would not apply to them, un- 
less they could distinctly prove that their 
tenure existed and was capable of being 
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registered at the date of the decennial settle- 
ment (see rulidg of Privy Council, 13 Weekly 
Reporter, p. 11), and this they have not 
even attempted to prove. 

Holding, therefore, that this suit was 
rightly brought under the Rent Law, the deci- 
sion of the Lower Appellate Court is reversed, 
and the case is remanded for re-trial on 
the issues framed and tried by the first 
Court. Costs to follow the result. 

We may add that if the view taken by 
the Judge, viz, that the suit had been 
bronght under a wrong law, had been a 
correct one, he should certainly have dismiss- 
ed the plaintiff's claim tn tote. The Privy 
Council (see Weekly Reporter, XIX, p. 141) 
have held that in a suit brought for 
enhancement the plaintiff is not entitled to 
recover arrears of rent at the rate originally 
fixed, more especially, where, as in the 
present case, no issue was raised as to whe- 
ther the rent at the old rate had been paid 
or not. 


The 22ud June 1875. 


Present: 


The Hon'ble A. G. Macpherson, Officiating Ù 
Chief Justice, and the Hon’ble H. B. 
Lawford, Judge. 


Limitation— Adverse Possession. 
Case No. 881 of 1874. 


o 
Special Appeal from a decision passed by 
the Additional Judge of Twhoot, dated 
the 13th December 1873, reversing a dect- 
sion of the Subordinate Judge of that 
district, dated the 21st April 1878. 


Lokenath Misser and others (Defendants) e , 
Appellants, 


VETSUS 


Moharanee Sreemutty (Plaintiff ) 
Respondent. 


The Advocate-General, Mr. M. L. Sandel, 
and Baboo Chunder Madhub Ghose for 
Appellants. 


Mr. Lowe and Baboos Mohesh Chunder 
Chowdhry and Rajendro Nath Bose for 
Respendent. 

In a suit to recover possession of land which defend 
ants claimed to hold under a sunnud granted by plain- 


tfs ancestor, where defendants pleaded limitation 
HELD that, whatever defendants’ ttle under the sunnud 


148 Civil THE WEEKLY REPORTER. Rulings. | Vol. XXIV. 





might be, if they had had adverse possession for more 


The case isr o ļ- 
than twelve years, they could not now»be ejected. case is remanded to the Lower Appe 


Inte Court to be dealt with as above 
Macpherson, C.J.—Tuw plaintiff sies to? directed. The costs of this appeal will 


recover possession of 53 beegahs of land. | abide the result of the remand. 


The defendants plead limitation, and also 
that they hold the land under a sunnud 
granted by an ancestor of the plaintiff, 
They contend that they are entitled to these 
Jands as falling within the boundaries given 
in the sunnud. 

The Court of first instance held that 
whatever might be the strict rights of the 
defendants under the sunnud (supposing it 
to be genuine), they and those under whom 
they claim hare been in possession for fifty 
years at least, and that the plaintiff and those 
under whom she claims have never been in 
possession during that time, and certainly not 
within twelve years prior to the institution 
of this suit. Judgment was accordingly 
given for the defendants on the issue as to 
limitation. 

The Lower Appellate Court, without 
distinctly disposing of this question of limit- 
ation one way or other, held that the defend- 
ants under the sunnud could be entitled to 
no more than 61 beegahs of land, and there- 
fore that the plaintiff, as being admittedly the 
zemindar, was entitled to a decree. 

The case has not been properly dealt with 
by the Lower Appellate Court: for, what- 
ever the defendants’ title under the sunnud 
may be, if they have had adverse possession 
for more than twelve years, the plaintiff can- 
not now ejegt them. The decree of the 
Judge is reversed ;@and the cnse is remanded 


* in order that the question of limitation may 


be properly tfied and decided. If the plain- 
tiff or those under whom she claims have not 
been in within twelve years; if the defend- 
ants have been in adverse possession for 
more than twelve years,—then the plaintiff’s 
guit was rightly dismissed by the Subor- 
dinate Judge. Butif the plaintiff had posses- 
sion within twelve years, the suit is not 
barred. And in that event certain further 
issues will have to be tried, for the trial of 
which the Judge must send the case back to 
the Court of first instance. 

The further issues which will have to be 
tried if the suit is found not to be barred by 
limitation, are— 

1. Is the sunnud pleaded by the defend- 
ants proved ? And, if it is, 

2. Are the lands now claimed by the 
plaintiff situated within the boundaries 


e ey 


The 28rd June 1875, 


Present : 


The Hon’ble A. G. Macpherson, Officiating 
Chief Justice, and the Hon’ble Louis S. 
Jackson, Judge. 


Privy Council Department— Appeal under s. 15 
of High Courts Charter, 


Appeal under Section 15 of the Letters 
Patent, from an order passed by the 
Honble W. Markby, one of the Judges 
of this Court, dated the 15th Ieebruary 
1875, tn Privy Council Appeal No. 68 
of 1874. 


Tara Chand Biswas (Auction-purchaser, 
Defendant) Appellant, 


bd 
VETEUS 


Radha Jeebun Mustofee (Plaintiff) and others 
(Defendants) Respondents. 


Baboo Amarendro Nath Chatterjee 
for Appellant. 


No one for Respondents. 


The Jadge in the Privy Council Department refused 
an application for a certificate, but was stopped from 
giving his reasons by the petitioner’ 8 Counsel, who had 

opes of making a compromise, The attempt at com- 
promise having failed, petitioner afterwards appealed 
under s. 15 of the Letters Patent, when the Judge in the 
Privy Council Department was referred to, and was not 
able to deliver any judgment: 

HELD that, under such circumstances, no appeal lay 
to the High Court. 


Macpherson, C. J.—WE cannot hear ihis 


given in the suunud? Andif they are, do |appeal, which is from an order made on the 
they with reference to the terms of the | 5th of February last by Mr. Justice Markby, 


sunnud belong to the defendants ? 


sitting as Judge in the Privy Council 
e 
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Department, in which he simply stated:—“ I 
refuse this application. I will state my 
reasons upon some future day.” It is 
admitted that the certificate was refused in 
this manner at the request of the Counsel 
for the present petitioner, that is to say, that 
Mr. Justice Markby having heard the 
application argued at length commenced to 
deliver judgment by stating that he refused 
the application, and was about to proceed to 
give his reasons, when he was stopped by 
the petitioner’s Counsel who requested that 
the reasons might not be given then, as he 
had hopes of being able to make a compro- 
mise with the other side, and the chances of 
being able to make a compromise might be 
lessened if the learned Judge proceeded with 
‘his judgment. 

Such being the circumstances under which 
Mr. Justice Markby was led to abstain from 
giving judgment, the purties finding that 
they failed to make any compromise, filed an 
appeal under Section 15 of, the Letters 
Patent against the order refusing the certi- 
ficate, hout having ever intimated to Mr. 
Justice Markby that their idea of compro- 
mising had fullen through, or asking him to 
deliver his judgment. And not only was 
the appeal filed, but it was brought on for 
hearing before Mr. Justice Lawford and 
myself in April last, without any attempt 
having be€n made to obtain the judgment ; 
and we then directed that the matter should 
stand over for three weeks in order that the 
petitioner might, if so advised, request 
Mr. Justice Markby to state his reasons. 

An application has since been made, but 
the learned Judge is not now able to deliver 
any judgment. 

Under such circumstances no appeal lies 
to this Court, even if there be an appeal from 
such an order under ordivary circumstances. 

The petition of appeal must be dismissed. 

It was the duty of the petitioner before 
he filed his appeal to have asked Mr. Justice 
Markby to deliver that judgment which he 
had abstained from delivering upon the 
request of the petitioner, The petitioner 
having induced Mr. Justice Markby not to 
give his reasons for refusing the certificate, 
has no right to come in under Section 15 
of the Letters Patent and ask us to hear his 
application de novo as if it never had been 
made béfore Mr. Justice Markby. 

Jackson, J,—I most fully concur. 


The 23rd June 1875. 


Present: 


The Hon’ble A. G. Macpherson, Officiating 
Chief Justice, and the Hon'ble Louis S. 
Juckson and F, ‘Glover, Judges. 


Adi IV (B.C.) of 1870 8. 75— Tenures created 
by Ci pt urt, of ‘Wards. 
Case No. 1 of 1875. 


Appeal under Section 15 of the Letters 
Patent of the 28th December 1865, from 
a decision passed by the Howble W. 
Markby and Romesh Chunder Mutter, two 
of the Judges of this Court, dated the 
6th March 1875,* in Special Appeal 
No. 879 of 1874, from a decision of the 
Subordinate Judge of Chittagong, dated 
the 24th January 1874, reversing a dect- 
sion nf the Moonsiff of Shalkama, dated 
the 15th September 1878, the said Judges 
having been equally divided in opinion, 


The Collector of Chittagong, on behalf of 
the Court of Wards for Begum Bibee 
Fureedal Alum and another, minors 
(Defendants) Appellant, 


-s 


versus 
Mussamut Kala Bibee (Plaintiff) Respondent. 


Baboo Unnoda Pershad Banerjee for 
Appellant. 


No one for Respondent. 


Concur with Markby, J. (in tH® case appealed from) 
in holding that a tenure in an estate in charge of the 
Court of Wards, which was in existence before the Col- 
lector ever had charge of the estate, cannot be said to 
be held “ direct from the Collector” within the mean- 
ing of Act IV. (B.0.) of 1870 s. 75, which applies exclu- 

sively to farms and tenures created during the man- 
agement of the Court of Wards. 


Macpherson, C.J.—In this case I think. . 
that the conclusion at which Mr. Justice 
Markby has arrived is right. The tenure 
with reference to which the question arises 
was in existence before the Collector took 
charge, having been created before the death 
of the proprietor to whom the minor, whose 
estates are now in charge of the Court of 
Wards, succeeded as heir. It is clear, accord- 
ing to the ordinary principles of justice and 
equity, that the position of the tenant ought 
not to be in any way damnified or altered by 
the simple fact that the present proprietoi 
ig a mivof, unless the law expressly says that 
it shall be so. The question is whether the 
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Jaw does expressly‘declare anything of the 
kind. i 

It seems to me that it does not. The 
Section on which the Collector relies, viz., 
Section 75 of Act IV (B.C.) of 1870 refers 
only to farmers and others holding tenures 
‘direct from the Collector.” The tenure, 
the subject of suit, cannot, in my opinion, be 
gnid to be held “direct from the Collector,” 
seeing that it was in existence before the 
Collector ever had charge of the estates. 
Mr. Justice Markby was right in reading 
Section 75 ns applying only to tenures created 


by the Collector during the timé that the. 


estate has been in the hands of the Court of 
Wards. A tenure created by the Collector 
would, no doubt, be held direct from him, and 
being so created there would be nothing 
inequitable in applying to it the provisions 
of Section 76. 

The last Clause of the Section shows 
that the construction which I adopt is right. 
That Clause declares :—“ When the farm is 
held from the manager, these rules, &c., shall 
not apply.” The distinction thus drawn be- 
tween farms “held from the manager” and 
farms held “ direct from the Collector,” proves 
that the whole Section was meant to apply 
exclusively to farms and tenures created 
during the management of the Court of 
Wards. For the intervention of a manager 
between the farmer and the Collector would 
not, in the case of a farm created before the 
Court of Wards took charge, cause the farm 
to be either more or less directly held under 
the Collector, nor®would it be any reason 
why one set of rules, &c., should be appli- 


_ cable rather than another. though it would be 


otherwise in the case of farms created under 
the management of the Court of Wards, by 
the Collector, and by a manager respectively. 

Section 75 evidently takes the place in 


e the new Act of the second Clause of Sec- 


tion 3 of Regulation VI of 1822. The first 
Clause of Section 8 may be found répro- 
duced with modificationsin Section 9 and other 
Sections of Act IV (B.C.) of 1870. But 
reading the two parts of Section 3 Regula- 
tion VI of 1822 together, it cannot be 
doubted that they both of them applied 
ouly to farms and other tenures created under 
the Court of Wards. That this was so, 
strengthens usin the view we now take of 
the effect of Section 75. 

I therefore think that this appegl should 
be dismissed, and that the decision of Mr. 
Justice Markby should be affirmed. 

Jackson, J.—I am of the same opinion. 

Glover, J.—And I. 
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The 28rd June 1876. 


Present: 


The Hon’ble A. G. Macpherson, Officiating 
Chief Justice ond the Hon’ble Louis S. 
Jackson, Judge. 


Certificate as to Appeal to Privy Council. 


Appeal under Section 15 of the’ Letters Pa- 
tent, from an order passed by the Hon’ ble 
W. Markby, one of the Judges of 
this Court, dated the 9th April 1876, in 
Privy Council Appeal No. 9 of 18765.*- 


Mowla Buksh (Defendant) Appellant, 


versus 


Mr. G. J. Hodgkinson (Plaintiff) 
Respondent, 


Moonshee Mahomed’ Yusoof for Appellant. 


The Officiating Advocate- General 
for Respondent. 


No appeal lies, under the Letters Patent, s. 15, from an 

| order of a Bench of the High Court, grantifig a certifi- 

cate that a case is a fit one for appeal to the Privy 
Council, : 


Macpherson, C.J.—Ir appears to us that 
in this case, in which a certificate that the 
case is o fit one for appeal to the Privy 
Council has been granted by thaJudge in 
the Privy Council Department, there is no 
appeal under Section 165 of the Letters Pa- 
tent. Reading Sections 11 and 12 of Act 
VI of 1874 it is clear that au appeal from 


ian order granting n certificate was never 


contemplated. Section 11 provides that the 


* The 9th April 1875. 


Present: 
The Hon'ble W., Markby, Judge. 


Privy Council Appeal No. 9 of 1875. 
Moharajah Kishen Protap Sahee, Appellant, 
Versus 


Mowla Buksh, Respondent, 
Aly, R. T. Allan for Appellant. 


Moonshes Mahomed Yusoof for Respondent. 


Ixagmvon as upon the face of it the suit relates to 
| property of the valuo of Rs. 10000, and as the whole 
' guit ig dismissed by the order of this Court, I think I 
| am bound to say that the applicant has a n appeal 
‘to the Privy Council. There was apparently some mis- 

apprehension in the minds of the Judges who disposed 
of the appeal, and of the Judge of the Court below, as 
to what was really the property involved in the decree, 
but as a matter of right the applicant must have a cer- 
tificate that the pioperty involved ın the appeal is of the 
valus of Rs, 10,000. 
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proceediugs shall go on at once upon the 
certificate being granted ; and no provision 
is made for the delay which necessarily fol- 
lows upon an appeal being preferred. It 
would moreover be very inconvenient if there 
were an appeal under Section 15 from these 
orders. The certificate being once granted, 
it certainly seems very unnecessary that the 
whole matte should be again discussed here 
before a different Bench, The appeal to the 
Privy Council being admitted, their Lord- 
ships will have the whole matter before them, 
and will dismiss the appeal if they thiuk it 
has been improperly admitted, 


The 23rd June 1876. 


Present : 


The Hon’ble W. F. McDonell and H, B. 
Lawford, Judges. 


Rent Suiti—Remand—Intervenors. 
Case No. 2424 of 1874, 


Special “Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 21st July 1874, affirming a decision 
of the Sudder Aloonsiff of that district, 
dated the Tih March 1874. 


Amatal Fatima Khanum and another (two of 
e Defendants) Appellants, 


versus 
Taranath Chand and others (Plaintiffs) 
Respondents. 


Baboo Chunder Madhub Ghose and Moon- 
shee Serajul Islam for Appellants. 


Baboos Gopal Lall Mitter and Grija Sun- 
kur Mojoomdar for Respondents, 


Where a rent suit was remanded by the Lower Appel- 
late Court for the trial of certain issues, the first Court 
was held to have done wrong 10 admitting certain par- 
ties to intervene: 

HerL that as the names of the intervenors had not 
been registered in the zemindar’s sherishtah, they had no 
right to queationin this suit the decree passed against 
the registered tenants. 


McDonell, J—Tuis is a suit for rent 
at enhanced rate, brought by the zemindar 
against cel tain registered tenants, The Maon- 
siff dismissed the plaintiff's claim. On appeal, 
the Subordinate Judge remanded the case 
fixing certain issues. On remand the 
present appellants intervened and pleaded a 
case which was not set up by the original 
defendants. The Moonsiff fiamed no issues 
on the points iaised by the intervenors, but 


simply decided the issues sent down by the 
Lower Appellafe Court, and finally decreed 
he plfintif’s claim for rent at enhanced rate 
against the first defendants only, adding the 
words “ the plaintiff has noconnection with the 
purchasers,” viz., the intervening defendants. 
On appeal, the Subordinate Judge held, that 
as the intervenors had never had their names 
registered in the zemindar’s serishtab, they 
had no locus standi, and he dismissed the 
intervenors’ appeal with costs. In this case 
there can be no doubt that the Moonsiff was 
wrong in admitting, after remand, the present 
appellants to intervene. And as their names 
bad not been registered in the zemindat’s 
serishtah, the zemindar was not bound to 
recognize them as his tenants, and the 
Subordinate Judge was quite right in hold- 
ing that the intervenors had no right to 
question in this suit the decree passed 
against the registered tenants, The special 
appeal muat, therefore, be dismissed with costa, 
But asthe appellants should not have been 
made parties to the suit, the decree must be 
considered as passed against the original 
defendants alone. 





The 25th June 1875, 


Present: 


The Hon'ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Act XI of 1865 s. 20—Jurisdiction— Execution 
— Lrmiatign. ? 


In the matter of 
Soomut Doss, Petitioner, 


versus 
Bhoobun Iall and others, Opposite Party. 
Movnshee Mahomed Yusoof for Petitioner, e 


Baboo Mohesh Chunder Chowdhry 
j for Opposite Party. 


A certificate of non-satisfaction, under Act XI of 
1865 s. 20, having been obtained from the Court of 
Small Causes at Arrah, the decree was transferred to 
the Moonsiffs Court there, when the judgment-creditor 
objected that execution was barred by limitation: 

ELD that oam the Moonsiff was not competent to 
adjudicate upon the question of limitation as a Moon- 
iff, yet, as the successor in power of the abolished 
Court of Small Causes at Arrah (whose jurisdiction wag 
transferred to the Moonsiff's Court), he had jurisdiction 
to decide the objection. 


Mitter, J.—I tamx this rale ought to 
be discharged with costs. The petitioner, 
Soomut Doss, obtained a decree against 


Ramessur Lall, the father of Bhoobun Lall, 
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on the 11th July 1864, in the Court of Small 
Causes at Arrah. After several unsuccess- 
full attempts to execute the decree, a certi- 
ficate of non-satisfaction, under Section 20 
Act XI of 1865, was applied for and obtain- 
ed by the decree-holder from the Court of 
Small Causes at Arrah on 31st August 1872, 
and the decree was transferred for execution 
to the Moonsiff’s Court at Arrah. Before 
the Moonsiff, the judgment-debtor objected 
to the execution of the decree on the ground 
of limitation, and this plea was, on 14th 
February 1878, overruled by the Moonsiff. 
The judgment-debtor appealed, afd the Dis- 
trict Judge, en appeal, 1eversed the decision 
of the Lower Court, and held that the decree 
was barred by limitation. This Court, on the 
motion of the decree-holder, set aside the deci- 
sion of the District Judge, under Section 15 
of the Charter Act, on the ground that 
neither the Moonsiff nor the Judge had Juris- 
diction to entertain the objection of limit- 
ation, 

The petitioner again applied for executing 
the decree in the Arrah Moonsiff’s Court 
on 80th March 1874, and the Moonsiff, on 
the objection of the sons of the original 
judgment-debtor, who had died in the mean- 
time, has again entered into the question of 
limitation, and has refused the application 
for execution on that ground. The peti- 
tioner contends that the Moonsiff has no 
power to entertain this objection again, 
the matter having been finally set at rest 
by the previeus decision. 

On this rule @oming on for hearing, it 
has been shown to us that the Court of 
Small Causes at Arrah was abolished on 
the 30th April 1873, and its jurisdicton, so 
far as the execution case now before us is 
concerned, has been transferred to the Moon- 
siffs Court at Arrah, and the Moonsiff’s 
e “present judgment shows that he has decided 


> =æ > the objection of limitation, not as a Moon- 


siff ot Arrah to whose Court the decree was 
originally transferred for execution, but ns 
the successor in power of the abolished 
Court of Small Causes. This being so, I 
think he had jurisdiction to decide this ob- 
jection. This Court, on the motion of the 
decree-holder, held that neither the Moon- 
siff of Arrah to whose Court the decree was 
transferred, nor the District Judge sitting 
in appeal upon the judgment of the former 
officer, was competent to adjudicgte upon 
the objection of limitation, and hence set 
aside the decision of the Appellate Court. 
Although the MoonsifPs decision holding 
that the decree was not barred was not 


expressly set aside, yet the effect of the 
reasons upon which the Judge’s decision was 
set aside was to hold that the Moonsiff’s deci- 
Bion was also to be treated as a nullity. Conse- 
quently, the matter which has now been 
gone into, viz., the objection of limitation, has 
never been, previous to this, the subject of 
adjudication by a competent Court; and al- 
though this Court held that’ neither the 
Moonsiff nor the Judge had jurisdiction to 
entertain this objection, it is clear that the 
Court, which passed the decree originally, 
was competent to deal withit The powers 
of that Court, so far as this case is con- 
cerned, are now vested in the officer now 
presiding in the Moonsiff’s Court at Arrah, 
and that officer therefore has full power to 
enquire into the plea of limitation raised 
before him, and his judgment, which has 
been sought to be set aside, cannot be said 
to have been passed without jurisdiction.” 

This rule should therefore be discharged 
with costs. Costs assessed at Rs. 16. 

Glover, J.—I concur in ceeneeins the 
rule with costs. 


The 25th June 1875. 


Present: 


The Hon’ble C. Pontifex and E. G. Birch, 
Judges. 


Rent Suit—Basioo or Homestead Land— 
Jurisdiction. 


Reference to the High Court by the Judge 
of the Small Cause Court at Bhaugul- 
pore, dated the 21st April 1875. 


Mussamut Ranee Chundessuree, Plaintiff, 
versus 
Gheenah Pandey, Defendant, 


In a suit for rent of land, where the principal subject 
of the entire occupation is bastoo land, the residue Cif 
any) of the holding being merely subordinate, the 
Small Canse Court has jurisdiction, 
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But when the principal subject is agricultural land, 


the building or buildings being mere accessories thereto, 
the Small Cause Court will not have jurisdiction, 


Case.—Tue question in this case is 
whether a suit for the rent of homestead 
lands is triable in a Small:Cause Court or 
not. Defeffdant lives in a village in the 
interior of this district, and holds two oot- 
tahs of lands, on which there are certain 
tenements, and his yearly rent is Re. 1-8 
per cottah, The holding has been entered 
for many years in the zemindar’s jumma- 
bundee papers in the above terms. If such 
cases are triable in Small Cause Courts, 
I apprehend that there will be a very heavy 
increase in the work of those Courts, and I 
would respectfully submit my opinion that 
it is doubtful whether it was the intention of 
the Legislature that Small Cause Courts 
should have jurisdiction in such cases. Vide 
Clause 4 Section 6 Act XI of 1865. I 
cannot find any indication of opinion that 
such cages were not triable, at first in the 
Revenue, and afterwards in the ordinary 
Civil Courts before the case of Pearee 
Bewah v. Nokoor Kurmokar, 19 Weekly 
Reporter, p. 808, decided on the 16th April 
1873. This has, however, been followed by 
Gokul Chand Chatterjee v. Mosabroo Kandoo, 
on the 16th September of the same year, 21 
Weekly Reporter, p. 5; and the result of the 
latter decision is that all suits for rent of home- 
stead lands in this district and in Monghyr, 
are now brought in the Small Cause Court, 
notwithstanding that the land in question 
may be part of an agricultural holding, and 
not situated in anything which can be called 
& town, unless every mofussil village is to 
be called one ; and this anomaly results that 
where a ryot has a holding, of which part 
consists of culturable and part of homestead 
lands, the rent of the former is sued for in 
the Moonsiff’s Court; and that of the latter 
in the Small Cause Court. The inconveni- 
ence of such a practice is obvious, and as 
the question is one of very great importance 
as affecting a very extensive olass of cases, 
I have taken the liberty of making this ref- 
erence, which I do with great diffidence, in- 
asmuch as the point might be considered as 
settled by Gokul Chand Chatterjee’s case, 
which I have already quoted. I may however 
observe that the view which I have taken 
derives some support from a letter from the 
Registrar of the High Court to one of my 
predecessors, dated 27th August 1873, from 
which the following is an extract :— 

e 


“Having bad under inspection your re- 
“turg of work for July last, the attention of 
“the Court has been drawn to the expla- 
“nation in the column of remarks of the 
“statement of cases, to the effect that suits 
“for the recovery of rent of homestead lands 
“are now cognizable in Small Cause Courts 
“under the recent ruling of the High 
“ Court.” 


“If by the ruling in question you allude 
“to the ruling of the 16th April last, on a 
“reference from the Judge of the Court.of 
“Small Gauses at Sealdah, in the case of 
“Peares Bewah v. Nokoor Kyrmokar, I am 
“to observe that you must take care not to 
“misread that cwe. If you read the judg- 
“ment carefully with the other decision which 
“it quotes, you will see that it merely com- 
“ments on the earlier case, which related to 
‘land in a town.” 


The judgment‘ of the High Court was 
delivered aa follows by— 


Pontifex, J.—We are of opinion that 
this reference ought not to have been made. 
The cases referred to in the 19th and 2lat 
volumes of the Weekly Reporter are bind- 
ing decisions, which it was the duty of the 
Small Cause Court Judge to follow. In 
competition with those cases the Registrar’s 
letter of the 27th August 1878 must be 
treated ns a nullity. 


The hypothetical case put by the Small 
Cause Court Judge cannot arisg. A zemin- 
dar or landlord cannot spit his claim against 
the ryot or tenant, and sue for part of his 
rent in one Court, and for the residue in 
another Court, 


We answer the reference as follows :— 

When the principal subject of the entire 
occupation is bastoo land, the residue (if 
any) of the holding being merely subor? 
dinate, the Small Cause Court has jurisdic- 
tion’ 

But when the principal subject of the 
entire occupation is agricultural land, the 
building or buildings being mere accessories 
thereto, the Small Cause Court will not have 
jurisdiction, 

The Small Cause Court Judge will dis- 
pose of the case according to the principles 
above laid down. 


23 


a> 


2 


154 Civil 


THE WEEKLY REPORTER. Rulings. [Vol. XXIV. 





The 26th June 1876. 


Present: e 


The Hon’ble A. G. Macpherson, Officiating 
Chief Justice, and the Hon’ble Louis §. 
Jackson, C. Pontifex, E. G. Birch, and G. 
G. Morris, Judges. 


Declaration of Right by Collector—Estoppel — 
Evidence—Jurisdiction. 


Case No. 1396 of 1874. 


Special Appeal from a decision passed by 
the Officiating Judge of West Burdwan, 

. dated the 1st April 1874, modifying a 
decision of’ the Moonstff of that district, 
dated the 17th December 18738. 


Huree Sunkur Mookerjee (Plaintiff) 
Appellant, 


versus 


Kristo Pattro and others (Defendants) 
Respondents. 


Baboo Nil Madhub Sen for Appellant. 


Baboo Golap Chunder Sircar 
for Respondents. 


Case.—After Act VIL (B.C.) of 1869 had come into 
force, plaintiff brought his suit in the Civil Court to 
Tecover rents at enhanced rates, Defendants pleaded 
that a portion of the land for which rent was claimed 
was their lakhiraj land. Plaintiff relied on the decision 
in a previous suit instituted in the Collector’s Court, 
under Act X of 1859, by which it was ceed deter- 
mined that this land was not lakhiraj, although it was 
held that no dgsree for rent at an enhanced rate could 
be given in that suit, ashe evidence on the question of 
rates was defective. 

.—Is the decision in the former suit in the 
Collectorate Co@rt, that the land is not lakhiraj, con- 
clusive as regards that issue in the present case? 

Hsn by Macpherson, Officiating Chief Justice 
(Pontifex, Birch, and Morris, JJ., concurring) that, in 
the case before the Full Bench, the decision under Aot 
X of 1859 is not conclusive, but that it is evidence: 
and that the Civil Court is, of co bound to give 


e “veizht to the decision of the Collestor’s urt. 


Jackson, J., that a decision in a previous and 
Bimilar suit, upon an issue raised substantially in the 
same manner by parties in Revenne Courts, is bifiding 
upon them as evidence in a subsequent suit, which, but 
for the passing of Act VIII (B.C.) of 1869, : would also 
have been brought in a Revenue Court 


This case was referred to the Full Bench 
on the 6th March 1875, by Markby and 
Romesh Chunder Mitter, JJ., with the 
following remarks :— 


Markby, J.—T#is is a suit brought to 
recover rent at a higher rate than has 
been hitherto paid by the tenant after notice. 
The tenant set up as a defence that a portion 
of the land was rent-free. 

It appears that a similar suit had pre- 
viously been brought between the same 


parties in the Collector’s Court whilst Act 
X. was in force, and the right of the plaintiff, 
to assess rent on this portion of the land, 
was there expressly declared ; the declara- 
tion being affirmed on special appeal by this 
Court. The rent, however, was not assessed, 
this Court thinking that there were no 
sufficient materials for doing so. 

The Moonsiff accepted the deflaration in 
the former suit as conclusive upon the ques- 
tion of the plaintiff's right to collect rent in 
this portion of the Jand: and gave the 
plaintift a decree. The District Judge 
considers that this declaration is not binding, 
nor even evidence in the present suit, and 
holding that there was no proof that this 
portion of the land had ever paid rent, dis- 
missed the whole suit. 

The question raised in special appeal is 
whether the declaration as to the plaintiff’s 
right in the former suit is binding in the 
present suit. 

According ‘to the decision of the Privy 
Council in XIX Weekly Reporter, p. 175, it 
was proper in the former suit to ene an the 
right to enhance the rent, although for other 
reasons the suit failed :—that is to say, 
assuming, of course, that the Court was 
competent in that case to make a binding 
declaration of right between the parties, 
in the same way as an ordinary Civil Court 
could do so. The question, therfore, is 
whether the Collector’s Court could make 
such a binding declaration. 

In a case reported in VIL B. L. R.,* 
p. 679, it appeared that in March 1868 certain 
persons (whom I may call A and B) brought 
a suit against another person (whom I may 
call C) in the Collectors Court. They 
alleged he was occupier of a small portion of 
land under a pottah and kubooleut. C denied 
the case set up by A and B; he said that a 
transaction, with reference to this property 
between himself and A and B which took 
place in 1843, was not an absolute sale, but 
only a conditional sale of the property to 
A and B, and he produced the ikrarnamah, 
and contended that, under a particular stipu- 
Intion in it, he and another person, who joined 
him in the transaction, were entitled to hold 
75 beegals rent-free. A and B denied the 
validity of the ikrarnamah. The Collector, 
after taking the evidence, held that O had 
proved the ikrarnamah, and dismiss6d the 
suit, The Zillah Judge on appeal also 
dismissed the suit, but upon the ground that 
A and B had not proved that C -was a 
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cultivator paying rent, and also upon the 
ground that their claim was barred by limit- 
ation. The Sudder Court in special appeal 
confirmed the Zillah Judge’s decision, observ- 
ing that the question whether the sale to 
A and B was absolute or conditional did 
not arise in the case. 

Subsequently C and others brought a 
suit against and B, to redeem the property 
when the question of the validity of the 
ikrarnameh was again raised. The question 
was whether the finding of the Collector on 
this point was conclusive. 

Upon this, the Privy Council say that the 
Collector’s finding that the ikrarnamah was 
genuine, even if final, was “incidental :” and 


this for two reasons : first, because the question, 


before him was not the issue raised in the 
second suit ; and secondly, because his deci- 
sion was not that of a Court competent to 
adjudicate on a question of title : he had only 
a special jurisdiction to try summary suits for 
the recovery of rent; consequently the eadem 
causa petendt and a judgment of a Court 
of competent or concurrent jurisdiction were 
both wanting. 

This is an exposition of the law by the 
highest authority which is binding upon us. 

I do not think the declaration in the former 
decree is excluded in the present case, on the 
first of the grounds mentioned by the Privy 
Council. ° The former was a suit to recover 
rent at a higher rate than was paid before 
after notice; so is the present suit. The 
question raised in both cases is the same 
whether the land is liable to pay rent at all. 

The only ground, therefore, upon which 
the former decree can be excluded, ia the 
second of the grounds mentioned by the 
Privy Council, namely, that the Collector had 
only a special jurisdiction to try sammary suits 
for rent, and was not competent to adjudicate 
( i.e„ finally determine ) a question of title. 
This appears to me to be a ground perfectly 
distinct and separate from the other, and the 
decision of the Privy Council being based 
upon both. grounds, each ratio decidendi ia 
binding upon us. 

The question then is reduced to this :— 
Whether the question before the Collector in 
the former suit between these parties was a 
question of title, which the Collector had not 
jurisdiction finally to decide. Upon this 
point, Tt seems to me that the judgment of 
the Full Bench in XIX Weekly Reporter, 
p. 822, is material. In that case one Backer 
Ali had brought a suit for possession 

agaiust his landlord in the Collector’s Court, 
~ claiming to hold the land under a mowrosee 

e 


pottah, ‘The landlord denied the genuineness 
of the pottah, and upon an issue raised, the 
pottah was found to be genuine, and Backer 
Ali got a decree for possession. 

Subsequently, the landlord brought a suit 
against Backer Ali to get back the possession 
of the same lands. The decision of the 
Collector, which had been affirmed on appeal 
up to this Court, was held not to be con- 
clusive. 

The late Chief Justice, Sir R. Couch, in 
delivering judgment, says :—“ The Deputy 
“ Collector had no jarisdiction to give effect 
“ to the pottah as a permanent title. He could 
“only use it as showing that®at that time 
“the plaintiff had a right to the possession 
“of tho land.” 

Mr. Justice Phear says :—“ Now it must be 
‘observed at the outset that the Collector's 
“ Court was a Court of limited jurisdiction, 
“and that it had no power to determine 
“between the parties a question of right to 
“the land larger than the bare right to 
“ possession. ` It so happened that the plain- 
“tiffs right to possession, as he alleged it, 
“ was clothed with mowrosee incidents. But 
“ the Collector’s Court had not authority to 
“determine whether such incidents existed 
“or not; and indeed, it is for this very reason 
“that the Munduls are undoubtedly entitled, 
“notwithstanding the Collector’s decision 
“against them in the former suit to come 
“into the Civil Court to have the question 
“as to the mowrosee right tried in the 
“ present suit, If they are hére to be suc- 
“ cessfully met with the Sbjection that the 
“ Collector has already finally degermined the 
“question of the validity of the pottah, 
“then it is clear the result is that the 
“Collector has indirectly, if not directly, 
“determined a question between the parties, 


“which was beyond his powers, and has In, 


“ effect ousted the Court of superior jurisdic- 
“tion, for the latter will have nothing left 
“toit, but to, iu effect, register the Collec- 
“ tors decision.” 

My own judgment in that case ia based 
entirely upon the decision of the Privy 
Council in the case above cited. Mr. Justico 
Ainslie concurred with the Chief Justice, 
and Mr. Justice Jackson expressed no decid- 
ed opinion. 

Subsequently, when speaking of that case, 
Mr. Justice Jackson and Mr. Justice Ainslie 
(XXI Weekly Reporter, p. 207) expressed 
their opinion that the judgments of all the 
Judges proceeded entirely upon the limited 
aod exclusive character of the jurisdiction of 


| the Revenue Courts. Other considerations are 
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certainly adverted to by the Chief Justice 
and by Mr. Justice Phear ; bitt the passages 
I have quoted show that both those Ichrned 
Judges considered that the question was one 
upon which the Collector had not power 
finally to adjudicate, 

The opinion of Mr. Justice Phear and 
Mr. Justice Ainslie is further illustrated by 
the case in XIX Weekly Reportér, p. 217. 
There a suit had been brought in the Collec- 
tor’s Court for rent, and, in answer to the 
claim, the tenant set up a mokururee pottah 
which the Collector disbelieved., This was 
held not to be conclusive in a second suit in 
the ordinary @ivil Court between the same 
parties in which the mokururee pottah was 
again put forward. These learned Judges 
say the Collector had no jurisdiction to “try 
the question of mokururee right between the 
parties otherwise than so far as it might be 
incidental to the question of rent due or not 
due which was before them. 

This limited view of the powers of a 
Revenue Court ia probably not that which 
a person would arrive at (it is certainly not 
that at which I arrived myself) by reading 
Act X of 1869 without reference to the 
general status and estimation of the Revenue 
Courts in this country. It would probably 
be considered, (especially) with reference to 
the course of. appeal laid down in Section 
158, that under the new provisions introduced 
by Act X of 1859, questions of title might 
be determined, finally by suits instituted in 
the RevenuesCourts. ' But the result of all 
the decisions after much conflict ia that 
this cannot be done. The two principal 
authorities ĝn the subject, the decision of the 
Privy Council and of the Full Bench, 
although no. doubt other considerations are 
adverted to, lay down distinctly that, whether 
the landlord sue in the Revenue Court for 
e Yrent or possession, that Court has only juris- 


>> <= | diction to determine the bare right to posses- 


sion in one case, and the bare right te the 
rent in the other. I do not see how any 
substantial distinction can be made between 
a case where a landlord sues for rent at the 
old rate, and when he sues for rent at a higher 
rate, or between the case where the tenant 
sets up a moķururee title and when he sets 
up a lokhiraj title, Infact, I thought when 
the Full Bench case was decided, and I think 
still that, when once it has been held that 
Collectors have only a. jurisdictipn of a 
special and a summary character for the 
recovery of rent, it is impossible to hold that 
their decisions are binding as declarations of 
right between the parties. 


In my opinion, therefore, so far as the plot 
of land is concerned, which the defendant 
claims to hold rent-free, the appeal ought to 
be dismissed, the only objection of law taken 
to the finding of the District Judge having 
failed. But my learned colleague is, I 
regret to say, ofa different opinion. I under- 
stand that he considera the case reported in 
V Weekly Reporter, Act X, p. 8, to be an 
authority for holding that the Collector had 
jurisdiction finally to determine the right to 
recover rent in respect of these lands as 
between these parties. I cannot deny that it is 
so: and as that case has not been expressly 
overruled, it is better to refer this question 
to the Full Bench. 

The question referred will be whether the 
judgment in Special Appeal 801 of 1870 is 
conclusive upon the parties in this,suit, that 
the landlord is entitled to recover rent in 
respect of the lands to which that decision 
relates. 

If the Full Bench shall be of opinion 
that this judgment is not conclasive, atill, 
I think, it ought to have been admitted in 
evidence. It was admissible, eithêr under 
Section 13, or Section 11 of the Evidence Act, 
These questions do not, however, affect the 
whole of the lands to which the suit relates, 
and I do not see why the appeal should not 
have been tried as to the remainder of the 
land. The District Judge does not give his 
reasons for not doing so : and none have been 
presented to ua. The case, therefore, must, 
in any event, be remanded for the District 
Judge, to ascertain and fix the rents of the 
lands which are admittedly rent-paying. 

Mitter, J.—I regret to say that upon the 
question referred to the Full Bench, I cannot 
come to the same conclusion at which my 
learned colleague has arrived. It seems to 
me that it is no longer open to the defendant 
to raise the objection that a portion of the 
land mentioned in the notice of enhancement 
is his lakhiraj land. That question has been 
conclusively settled by a Court of competent 
jurisdiction in a former litigation between 
the parties, In that case the plaintiff obtained 
a decree nt an enhanced rate, the defendant's 
plea of lakhiraj being overruled. This decree 
was affirmed in appeal by the District Judge. 
The defendant preferred a special appeal, the 
result of which is briefly stated in the con- 
cluding paragraph of the judgmenteof this 
Court, thus :—“ The decisions of the Courts 
“ below therefore may be affirmed, so far as 
“the question of lakhiraj is concerned, the 
plaintiff's right to enhance this land being 
‘upheld; but as there is no evidence as to 
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“the rates; the suit to that extent must be 
se dismissed.” ð 

Now, upon the authorities which have 
been referred to by my learned colleague, 
it is clear that, if this declaration be deemed 
to have been made by a Court of competent 
jurisdiction, the. defendant is concluded by it. 

This brjngs us tothe question whether 
the Revenue Courts are Courts of compe- 
tent jurisdiction to make a declaration like 
this. 

It has been said that Revenue Conrts, un- 
der Act X of 1859, cannot in any case finally 
' decide a question of title to land. I do not 
think that this proposition ia correct. Under 
Act X of 1859, the Colleotor’s jurisdiction 
is limited to certain classes of suits, and it 
seems to me that in many of them questions 
of title to land directly arise. For example, 
when an application is made by a zemindar, 
under Section 28 of the Act, to assess alleg- 
ed rent-free lands. It has been held by a 
Full Bench that such applications are to be 
deemed as suits, and the appeal from the 
decision& of the Collector lies to the District 
Judge (Special No. of Weekly Reporter, 
p. 90) It is clear that questions involved 
in such suits are questions of title to land, 
and it seems to me that the Revenue Courts 
are competent to decide them finally. It 
would begunreasonable to hold that the decrees 
in such suits would be open to be contested 
ngain in regular Civil Courts. If that were 
s0, the result would be that, although a 
judgment of a Revenue Court under Section 
28 of the Act. might be affirmed by this 
Court, yet the party cast might be compe- 
tent to have it set aside by a Moonsiff. That 
such judgments are final is, I think, ex- 
pressly laid down. in Section 151 of Act X 
of 1859, the concluding part of which says 
that they are not “ open to revision or appeal 
yee a than as expressly provided in this 

ct.” 

- Similarly it may be said of a suit for the 
delivery of kubooleut, where the defendant 
sets up an independent title, and pleads that 
the laud for which a kubooleut is demanded 
does not belong to the plaintiff, but is his 
own land. There a question regarding title 
to land directly arises, and the Revenue 
Court, I think, in such a case is competent to 
_ decide, it finally. That this is the correct 
Jaw has been held in a case reported in 
II B; L. R,* p. 31, App. Then, again, 
suppose a landlord issues a notice of en- 
hancement upon a tenant, only upon the 
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third ground mentioned in Section 17, and 
the etenant at once brings a suit under 
the provisions of Sectioa 14 and Clause 3, 
Section 23, to contest his liability to enhance- 
ment, alleging that the excess lunds men- 
tioned in the notice of enhancement do not 
form part of his tenure held under the plain- 
tiff, but are his lakhiraj lands. Here also 
a question relating to title to land directly 
ariaes, and I thiuk for the reasons mentioned 
above that Revenue Courts are competent 
to decide it finally. 

Then it has been contended that this ques- ° 
tion has been set at rest by the decision of 
the Judicial Committee of the Privy Coun- 
cil reported in VII B. L. R.* p. 679, 
and the decision of n Full’ Bench of this 
Court reported in XIX Weekly Reporter, 
p. 822. But it appears to me that neithe 
in the one case nor in the other it has been 
held that n Revenue Court is not under any 
circumstance competent to decide finally ques- 
tions of title to land. What has been de- 
cided ‘in these cases is that the particula 
questions of title raised in them could not 
be conclusively determined by a Revenuo 
Court. 

For these reasons I nm of opinion that e 
Revenue Courts are, in certain cases, compe- 
tent to decide finally questions of title to 
land. 

I have next to determine whether, in the 
particular case before me, the decision which 
ling been set upas a bar against the defend- 
ant’s plea of lakbirnj, ¢ a decision of a 
competent Court. J think it is, because it © 
is precisely the question whiche would have 
come for final determination before the Col- 
lector, if the landlord had brought asuit for 
assessment under Section 28, or the tenant 
had brought a suit under Section 14 and 
Clause 8, Section 23, to contest his liability © 
to enhancement. 


Ce 
For these reasons, Iam of opinion that ° 


the decree which has been made in favor of 
the plaintiff in the previous suit, declaring his 
right to enhance these lands, is a decree of 
a competent Court, and according to the piin- 
ciple laid down in the Privy Council report- 
ed in XIX Weekly Reporter, p. 175, 
conclusively determines the question of lia- 
bility to enhancement of the lands claimed 
by the defendant as his lakhiraj. 

The judgments of the Full Bench were 
deliveret as follows by— 

Macpherson, C. J.— After Act VIII (B.C.) 
of 1869 had come into force, the plaintiff 


* 15 W.B,, P, ©. Rul, p. 80. 
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brought his suit in the ordinary Civil Court 
seeking to recover from the defendantsrent 
which he claimed to be due in respect of cer- 
tain lands at enhanced rates. The defend- 
ants pleaded (amongst other objections) 
that a portion of the land for which rent 
was claimed was their lakhiraj or, rent-free 
land. The plaintiff relied on the decision 
in a previous suit instituted in the Collector’s 
Court, under the old Rent Law Act, X of 
1859, by which it was expressly determined 
that this land was not Inkhiraj, and that 
the plaintiff had a right to enhancesthe rent, 
although it wag held that no decree for rent 
nt an enhanced rate could be given in that 
suit, as the evidence on the question of rates 
was defective. 

The question referred for the decision of 
the Full Bench is whether the decision in 
the former suit in the Collectorate Court 
that the land is not Inkhiraj, is conclusive 
as regards that issue in the present suit. 

The question has, in my opinion, been 
practically determined already by the Privy 
Council in the case of Khugowlee Singh v. 
Hossein Buksh Khan (VII B. L. &.* 
p. 678) and by a Full Bench of this Court 
in the later case of Chunder Coomar Mundul v. 
Nunnee Khanum (XI B. L.R.,f p. 434). 

The point at issue in the guit in the Col- 
lectorate Court was whether the defendants 
were ryots liable to pay rent, and whether, 
if they were such ryots, they were liable to 
pay rent at ay enhanced rate. Probably, if 
the suit now befope us had been instituted 
under Act X of 1859 in the Collectors 
Coart, the decision in the former suit would 
be conclusive, the matter in issue being the 
same, and the Court the same. But it is 
clear from the decisions of the Privy Coun- 


. cil and this Court, which I have mentioned, 


that, notwithstanding the decision of the 
Collectorate Court, a suit might have been 


* brought in the ordinary Civil Court to esgab- 


lish the defendant’s right to this land as 
Jakhiraj. For the Collector's Court and the 
Civil Court were not Courts of concurrent 
or equal jurisdiction for the purposes of a 
suit to declare finally whether the land was 
kheraji or lakhiraj. 

If the right might, under the old law, 
have been tried and adjudicated upon 
in a civil suit, notwithstanding the deci- 
sion in the suit under Act X of 1859, 
then the decision of the Collectorafe Court 
is not conclusive in the present suit. The 
Civil Court does not represent the Collec 


* 15 W. R., P. C. Rul, p. 30. 
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tors Court in the present suit: that ig to 
gay, it is not because of any jurisdiction of 
the Collectorate Court transferred to the 
Civil Court that the latter has authority to 
deal with the suit. Therefore, it is a mistake 
to suppose that, if the former decision in the 
suit brought under Act X of 1859 would 
have been conclusive in a later sujt brought 
under that Act in the Collectorate Court, it 
must necessarily be conclusive in the present 
suit, which is brought with a similar object, 
but in the Civil Court under Act VII 
(B.C.) of 1869. 

The jurisdiction of the Collector’s Court 
was not transferred by Act VIII (B.C.) of 
1869 to the ordinary Civil Courts. Section 
38 says that the jurisdiction of the Collec- 
torate Courts in these suits is to cease,— 
and that the suits are to be “cognizable by 
the Civil Courts according to their several 
jurisdictions.” Suits under Act VIII (B.C.) 
of- 1869 are ordinary civil suits in all 
respects, except so far os is in the Act 
otherwise provided. Thus any matter decid- 
ed in the course of a suit under the*present 
Rent I ww, is a matter decided by an ordinary 
Civil Court, and not by a Court exercising 
a Collectorate jurisdiction transferred to it. 

Being of opinion that, under Act X of 
1859, the decision of the Collectorate Court 
as to this land not being lakhiraj, weuld not 
have been conclusive in a suit brought in 
a Civil Court for the purpose of having the 
question finally set at rest, I think that in 
the present suit the decision of the Collec- 
torate Court is not conclusive. 

I abstain from expressing any opinion 
whatever as to the circumstances under 
which the issue whether or not this land is 
lakhiraj has been raised, or as to the 
propriety of its being raised at all. I con- 
fine myself to the abstract question referred 
for‘our opinion. Something has been said 
of the probability of the view which I take 
leading to a revival of disputes, which have 
been supposed to have been set at rest by 
decisions passed under Act X of 1859. 
But I see no reason to think it probable 
that the present expression of my opinion 
will have any such effect. The Full Bench 
case to which I have referred was disposed 
of more than two years ago : and there has 
been as yet no indication of any sugeb evil 
consequences, as are suggested, having been 
caused by it. 

It is only with regard to matters decided 
in suits under Act X of 1859 that the 
question which is the subject of this refer- 
ence can arise. For, under Act VIII (B,C.) 
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of 1869, the decision of the Civil Court 
in a suit for rent, as in any other kind of 
‘suit, will no doubt be conclusive in anf 
subsequent suit between the same parties. 

While I am of opinion that, in the cnse 
before us, the decision under Act X of 1859 
is not conclusive, I would add that it clearly 
is evidence, and that the Civil Court is of 
course bond to give weight to the decision 
of the Collector’s Court. 

Pontifex, J.—I concur entirely in the 
judgment of the officiating Chief Justice. 

Birch, J.—I concur. 

Morris, J-—I concur with the Chief 
Justice inthe answer which he proposes to 
give to this reference, on the ground that it 
is sufficiently established by the decision of 
Sir Barnes Peacock in the case reported 
in VIH -Weekly Reporter, p. 175, and 
by that of a Full Bench of this Court in the 
case reported in XIX Weekly Reporter, 
p. 322, that, for the final determination of 
an issue raised in a rent-suit in the Court 
of the Collector, under Act X of 1859, 
affecting the validity of a title set up by one 
of the parties; the decision of the Collector 
is not that of a Court of competent jurisdic- 
tion. The current of decisions of this Court 
seems to me to be in the same sense, and I 
think, therefore, that the present matter is 
hardly any longer open to question. ï would 
ndd thaf, if under the old Rent Law, a ques- 
tion of title, after having been once adjudi- 
cated upon by a Collector, could, as it 
certainly could, be again raised and tried 
by a Civil Court, within a period of 12 years 
from the date of the cause of action, then, 
by the passing of Act VIOI (B.C.) of 1869, 
persons whose rights have been in issue and 
in a sense determined by the Court of a 
Collector under Act X of 1859, would be 
deprived of s remedy and privilege which 
they would otherwise have possessed ; but I 
cannot gather from the Act that such depri- 
vation was within the contemplation of the 
Legislature. 

ackson, J.—The plaintiff had brought a 
previous suit in the Court of the Collector 
against the defendunt to recover an arrear 
of rent at enbanced rates after notice. 

The defendant in that suit had averred 
that part of the land held by him was 
lakhirs}, He denied the service of notice, 
and also denied that the rates were proper 
rates. | 

The final result of that suit was that the 
High Court in special appeal affirmed the 
finding of the Courts below against the 
lakhiraj title set up by the defendant, also 
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affirmed the finding that notice had becn 
duly served, but held that no evidence had 
been given on which the rates could bo 
determined. The High Court, therefore, 
upholding fhe decision in other respects, 
dismissed the suit, in so far as the question 
of rate at which the rent was to be enhanced 
was concerned. 

The plaintiff now filed a fresh plaint 
reciting a new notice and asking for a decreo 
in respect of a further arrear at the rates 
previously alleged, and Act VIII (B.C.) 
of 1869 having intermediately come into o 
force, the new suit was commenced in tho 
Court of the Moonsiff. ° 

The defendant now set up precisely tho 
same pleas as before, and also pleaded Sec- 
tion 2, Code of Criminal Procedure, in bar of 
the suit, dishonestly alleging that the first suit 
had been dismissed tn toto. 

On this occasion the rates were ascertained 
on a local inquiry by the Civil Court Ameen, 
service of notice having been proved, the 
plea of lakhiraj was held to be rebutted by 
the former decision as well as by the other 
evidence adduced by plaintiff, and the Moon- 
siff gave judgment for very nearly the rent 
demanded. x 

On appeal to the District Court, further 
proof was called for ns to the notice. This 
being finally established, the Judge proceeded 
to consider the plea of Iakhiraj, and on this 
point holding the previous decision between 
the parties to be a ‘‘mere expression of 
opinion ” which could not bifid the defend- 
ant, and declaring the ofer evidence offered e 
by plaintiff to be of no value, he concluded 
by saying :—“ Under these circumstances, 
“I do not think that the Court is bound to 
“ go into the evidence as regards the land 
“ admitted to be rent-paying land.” And 
he oddly enough wholly set aside the judg- 
ment of the Court below. ° 


The case having come here on speciale “~~ 


appeal, the question is now raised whether 
the decision in the previous rent-suit on the 
plea of lakhiraj binds the parties. 

The learned Judges, who have referred 
this question to a Full Bench, are not agreed 
in opinion. 

Markby, J., holds, as the result of two lead- 
ing cases, one* before 


* Khugowlee Singh a : 
Appellant, VII Bengallaw the Judicial Commit- 
Reports, p. 678. tee, Privy Council, and. 


Fall! Bench of this 
Court “ questions of 
title cannot be deter- 
mined finally . 

» in the Revenne 


the othert before a 


Chunder Coomar 
ALundul and others, Appel- 
lants, XI Bengal wW 
Reports, p. 484, 
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Courts,” but ‘admitting that the decision of 
Morgan and Pundit, JJ., in V Weekly 
Reporter, Act X Rul., p. 3, ia authority for 
holding that the Collector had jurisdiction 
finally to determine the right to’ recover rent, 
he refers the question ‘to the Full Bench, 
because that decision has never been ex- 
presaly overruled. 

R. C. Mitter; J., is of opinion that the 
leading cases referred to only decide that 
the particular questions of title raised in 
them could not be conclusively determined 
He holds that these 
are questions of title which a Reverlue Court 
is competent t determine conclusively, and 
that the question raised in the present suit 
is one of them, and he is therefore ofthe 
opinion that the previous decision binds the 
defendant. 

Now, I fully agree with Mr. Justice 
Markby that, apart from the decision in 
Khugowlee Singh’s case, and the subsequent 
ruling of the Full Bench, upon the mere 
consideration, that is to say, of the language 
of Act X of 1859, there is little if anything 
to suggest the conclusion that Revenue 
Courts could not pronounce binding decisions 
as to title where such decisions were neces- 


” sary for the purposes of the separate juris- 


diction, confided to them. 

Let us consider for a moment what the 
mofussil, Courts of this country are. They 
are emphatically a branch of the executive 
(a system not yet a century old). They 
have been frequently made and unmade, 
e their boundaries @ jurisdiction have been 
” repeatedly altered and unsettled, and regard 
being had to the sources from which their 
Judges are taken, there seems to be no reason 


‘which should determine the forum of any trial 


except administrative convenience. And 
accordingly with a view, as it was supposed, 


-e to the more commodious and just adjudication 
è of various kinds of controversies, the Civil 


Courts were appointed by Act VIL of 1839 to 
take cognizance of all suits of a civil nature 
with the exception of suits of ‘which their 
cognizance is barred, &c. And by Act X 
of the same year, passed a month later, it 
was provided in Section 23 and others that 
certain ` suits therein specified should be 
cognizable by the Collectors of Jand revenue, 
and should not be cognizable in any other 
Court, or hy auy other officer, or in any 
other manner than under’ the provisions of 
that Act. 

These two enactments were under the 


consideration of the Legislature at the same 


time, and were long and carefully considered 
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and the result of them taken together, as it 
seems to me, was a great division of the sub- 
Sects of litigation, whereby one branch was 
assigned to the Courts of Collectors and 
Deputy Collectors, and the remainder (till a 
farther sub-division afterwards took place) 
was left with the “ Courts of civil judicature.” 

The Judicial Committee of the Privy 
Council in the case of Khugowlee Singh, VIL 
B. L. R.,.p. 679, say of the Collector :—“ His 
“ decision was not that of a Court competent 
“to adjudicate on a question of title. He 
“had only a special jurisdiction to try 
“summary suits for the recovery of rent.” 

But on this point, with all respect I must 
say, their Lordships appear to bave been 
misinformed. If that was the nature and 
the limit of the Collector’s jurisdiction, why 
does Section 153 of the Act specially allow 
appeals against his judgments, although the 
value be less than Rs. 100? I cite this 
Section at present merely for the purpose of 
showiug that the Legislature recognized and 
provided for the case of Collectors deter- 
mining questions relating to title, pnd de- 
prived such decisions of necessary finality, 
by allowing an appeal without reference to 
value. 

If the Collectors had been incompetent to 
determine such questions, it would certainly 
have been provided that the determination if 
made should be void, or that it might be set 
aside by the Civil Court. But in fact by 
Section 151, no judgment of a Collector . a 

a oe a in any suit is to be open 
to revision or appeal otherwise than as ‘ex- 
pressly provided in the Act. No one indeed 
can look through the Sections conferring j juris- 
diction on the Collectors without perceiving 
that the necessity for adjudicating on ques- 
tions of title must have constantly arisen in 
his Court. 

The truth is that the case of Khugowlee 
Singh, bristled with. reasons why the Collec- 
tor’s decision should not have concluded the 
parties, and the observations of their Lord- 
ships on the different reasons, are so mixed 
up as to afford the appearance of allowing 
the same weight to one as to another: and 
the expressions I have quoted, which would 
have correctly enough described the powers of 
a Collector under Regulation VII of 1799, 
are manifestly not correct as applied to the 
Collector of Act X of 1859. 

I will now advert to the Foll Bench case 
of Chunder Coomar Mundul'in: XI B. 
L. R. The ‘nature of that case was plain 
enough. Backer Ali, a tenant, brought a 
suit of the simplest kind against his landlord, 
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namely, a suit under Clause 6 Section 23 
Act X of 1859 to recover possession of hbis 
tenure from which he had been illegally 
ejected. He alleged himself to have been 
holding under a mowrosee pottah which he 
filed, and which the landlord at once impugn- 
ed as false. The Collector might perhaps 
have altogether avoided any decision as to 
the pottah, But he did inquire into it and 
found it to be genuine ; and finding also that 
Backer had been illegally ejected, the Collec- 
tor restored him to possession. 

The second suit in which this decree was 
set up as conclusive evidence was brought 
against the heirs of Backer Ali by the zemin- 
dar, who alleged, amongst other things, that 
Backer Ali’s right to hold possession of the 
land had ended with his life, and the suit 
was for ejectment of the heirs. Now I think 
it plain here that the question sought to be 
raised in the civil suit was different from, 
as well as wider than, that which had been 
before the Collector, and the attempt to 
employ the previous judgment on such an 
occasion guits deservedly failed. 

Considering that it had not been impera- 
tive upon the Collector in his case, which was 
really a summary case, to give any final 
opinion at all upon the pottah, I clearly saw 
the inconvenience, and indeed the impropriety 
in such a case of allowing the plaintifi’s 
mouth toe stopped by setting up the super- 
flaous decision. But the case being of that 
nature, and the occasion not being fit for a 
discussion of how far a Collector’s decision 
really could be final on such questions, and 
my mind not being at all made up upon the 
matter, I’ simply assented to the conclusion 
of the majority, and in a similar case I should 
probably adhere to that opinion. 

But the case before us now, as will appear 
from the statement with which I un, is 
very different, and I feel that if I held it to 
be governed by the decision in Chunder 
Coomar Mundul’s case, I should be going 
beyond what the Full Bench decided in 
whatever terms the decision may have been 
expressed, and that I should be assenting to 
a principle, to which all the reflection which 
I have given to the case has failed to recon- 
cile me. 

Here the suit is by the same party ; the 
subject of the suit is precisely analogous, 
it wou be identical but that the rent of a 
different year is in question; the same plea 
is raised on a precisely similar occasion by 
the same party and in the same manner. 

The plaintiff might reasonably have sup- 


posed as the result of the previous trial that 
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he had got a long way towards enhancement, 
one question of right and one of form baviog 


%een decided in his favor, and the fruits of 


the decision being lost merely in respect 
of the rents‘of the particular year by 
reason of his failure to prove the rates. No 
one will cohtend but that, if the second suit 
had been brought in the same Collector’s 
Court, that Collector must have given effect 
to his own previous judgment, and in proof 
of the rates and of the notice must have 
given the plaintiff his decree. 

But in the meantime Act VIII of 1869 
is passed by the Bengal Council, and the 
suggestion is that, as the plaiatiff has been 
obliged to bring his suit in a Court possess- 
ing a wider jurisdiction, therefore that 
Court which is only trying the suit which, 
but for Act VIII, the Collector would have 
tried, is at liberty to ignore the previous 
judgment, and decide for itself on the same 
evidence.’ 

But it may bə doubted whether wider 
jurisdiction is a term properly applicablo 
here, for if I have correctly stated the effect 
of Act VIII and Act X of 1859 passed 
almost at the same moment, then the result 
of the passing of the Bengal Council Act 
VIII of 1869 may have been to give the 
Civil Courts their old jurisdiction plus that 
of the Collectors, and this may possibly 
account for the introduction, otherwise diffi- 
cult to understand, of the direction given in 
Section 42 that suits under the Act shall be 
entered in a separate register. e 

This notion may not begn precise accord 
with what I said in XVIII Weekly Re- 
porter, p. 99, Julalooddeen v. Bitrne, but the 
question is so little one of principle, and be- 
longs so much to the domain of conjecture, 
that one may be well excused for slightly 
altering his opinion upon it on farther con- 


sideration; nod in fact the system founded**. 
upon these two acts never had time tobe gom=- 


consolidated and made certain. The Courts 
were long occupied in efforts to make it 
work harmoniously ; and before it had existed 
quite ten years, it was swept awny. 

But it may be said the evil will not go far, 
for the decision which the parties may now 
obtain will be fiual and conclusive ; but the 
plaintif may fairly object to being told that 
finality steps in just at the point where he 
has been defeated. 

It is not represented that in this instance 
the defandant was at any particular disad- 
vantage before the Collector, nor did he 
seek the aid of the Civil Court while it was 
yet distinct, for the purpose of obtaining any 


e° Miscellaneous Appeal from an order passed 
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declaration as to his lIakhiraj title, He so 
fur acquiesced in the adverse an and it 
was proposed now to give the effect of f 


~ successful resort to the Civil Court to a 


merely repeated defence with a dishonest 
averment superadded. 

It seems to be supposed that injustice will 
follow from having parties bound by the 
decisions of the Revenue Courts, but seeing 
that in general precisely the same appeal 
was provided in these cases as from decisions 
of the Civil Courts, I cannot see much 
ground for apprehension. 

But this I do see plainly that, © the trang- 
fer of rent-euits to the Civil Courts is to be 
held as affording an opportunity for re-open- 
ing every question of title or quasi-title that 
has been supposed to be set at rest by Collec- 
tor’s decisions, there will be many thousands 
of controversies set loose, and serious con- 
fusion will ensue. 

My opinion is that a decision in a previ- 
ous and similar suit, upon an issue raised 
substantially in the same manner by parties 
in Revenue Courts, is biuding upon them as 
evidence in a subsequent suit, which, but for 
the passing of Act VIII (B.C.) of 1869, 
would also have been brought in a Revenue 
Conrt. 

Macpherson, C.J.—The ense will be 
sent back to tho Bench which referred the 
question. 


„The 8rd June 1875. 


Cresent: 


The Hon'ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Will—Probate— Procedure — Inofficious Will— 
Onus Probandi. 


Case No 458 of 1874, 


by the Additional Judge of Fureedpore, 
dated the 13th August 1874. . 


Saroda Soonduree Dossin (Opposite Party) 
Appellant, 
versus 
Muddun Mohun Shaha Bhajun and another 
(Petitioners) Respondents. 


The Officiating Advocate-General and 
Baboo Rajendro Nath Bose for Appellant. 


Messrs. Macrae and C. Jackson, and Baboos 
Mohinee Mohun Roy and Grija Sunkur 
Mojoomdar for Respondents. 


Where a will is contested, the proceedin 
as nearly as may be, the form of a regu 


should take 
suit as if 
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brought by the party propounding the will; and where a 
Judge granted probate, it was held to be a serious defect 
with reference to Act XXIII of 1861 s, 88 and Act VIII 
of 1859 s. 172, that he took down only memoranda of 
the evidence and not their testimony in the language 
in ordinary use in proceedings before the Court, 

Where a will is inofficious ın character, it 1s incumbent 
on the parties propounding it to prove it not only 
afflimatively, but completely, and by circumstances 
showing, not only that the testator signed the will, but 
that he knew what he was dommg—that he was making a 
will and that he did all that he did wit his eyes open. 


Jackson, J—In the case before us the 
Additional Judge of Dacca, stationed at 
Fureedpore, has granted probate of a will, 
said to bave been made by the deceased 
Kishoree Mohun, the effect of that will being 
to disinherit his wife Saroda Soonduree, the 
appellant before us, and to give the whole of 
the property of the deceased to his surviving 
brothers, the wife being merely entitled to 
maintenance go long as she remained in the 
family of her husband, and an allowance of 
Rs. 5 a month being left to her. We think 
it right to say a few words in the first place 
upon what we consider to be a serious defect 
in the proceedings in this case. The Wills 
Act, in Section 261, provides that where 
there is contention, the proceedings shall 
take as nearly as may be the form ofa 
regular suit as if brought by the party 
propounding the will, but even if that were 
not 80, Section 88 of Act XXIII of 186] 
prescribes that “ the procedure pré&cribed by 
“Act VIII of 1859 shall be followed, as 
“far as it can be, in all miscellaneous cases 
“and proceedings, which, after the passing of 
“the Act, shall be instituted in any 
“Court.” Section 172 of Act VIII of 1859 
provides, that,in cases in which an appeal 
lies to a higher tribunal, “ the evidence of 
“each witness shall be taken down in 
“writing, in the language in ordinary use 
“in pyoceedings before the Court, by or in 
“the presence and under the personal 
“ direction and superintendence of the Judge, 
“ &c.” Now, in the case before us, we have 
not the evidence of the witnesses taken 
down in the language in ordinary use in 
proceedings before the Court which would 
have been the language of the witnesses 
themselves. We have only memoranda of 
the evidence which may be more or less 
complete, taken down by the Judge iu 
English. This is of importance, because the 
Judge deals with the evidence of witnesses, 
and in regard to the evidence of one Huree 
Mohun, the father of the widow, whom the 
Judge calls the respondent, he says :—* This 
man’s evidence is unsatisfactory throughout.” . 
Now considering that this man was the 
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father of the widow, it was desirable that 
the Judge had been more explicit. In 
uddition to that the Judge does not appear 
to have recorded, as allowed by Section 172, 
any remark regarding the demeanour of the 
witness when under examination, and it may 
possibly be that the impression produced on 
the Judge’s mind by the testimony of the 
witness was owing to the fact that that 
testimony was adverse to the conclusion 
towards which the Judge’s mind was led b 

the circumstances. The Judge deals with 
the case in this way. He looks to the evi- 
dence recorded in favor of the will, and then 
compares it with the objections raised to 
that evidence, and considers how far those 
objections displace the evidence, and finding 
that the objections do not outweigh the 
evidence, he gives full weight to it, and then 
adverts to the probabilities of the case as be 
understands them. Now in this case it was 
not merely incumbent upon the parties 
propounding the will to prove it affirmatively, 
but the proof of it lay completely upon 
them, for shis reason that the will is inofficious 
in character, depriving the wife of that 
interest in the property of her husband 
which the Hindoo law would give her, when 
nlso the wife so deprived was, whether of 
age or under age, at any rate a person 
extremely, young, and so far as we can see, 
these proceedings appear to have taken place 
very much behind her bacx. That being 
the aspect in which the case must be regarded, 
let us see what is the nature of the evidence. 
We stiould expect to hear when a will of 
this kind was to be brought forward thnt 
the person making if had before his death 
and before the making of it evinced a frame 
of mind such as a will of this kind would 
result from. We should expect to hear of 
some discord between the wife and thie 
husband, or some morbid feeling as to the 
incapacity of women generally. But nothing 
of the sort is proved or even suggested. 
The evidence begins and ends with the bare 
execution. It is said that the testator had 
caused some one to prepare a draft, but the 
person so instructed has not been called, and 
we hear nothing of any instruction given by 
the testator. All that appears is that a clean 
copy was brought, and some say he had it 
read by another, some sny he read it himself 
and signed. Then the witnesses say that 
the testator at the time that he signed the 
will was in full possession of his sense. But 
they do not give the reason why they say Bo : 
- what they say is merely dogmatical. It is 
not necessary to go the length of attributing 
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perjury to these witnesses. It may be they 
said what they did say in good faith. But 
t appears to us it would be unsafe to uphold 
a will of which the mnking and execution is 
attempted to be proved in this manner. It 
is not enough in such cases as this to bring 
the testator on the stage with the will ready 
made and with pen and ink in band to prove 
the attachment of his signature to it. There 
must be circumstances showing that the 
testator not merely signed the will, but that 
he knew what he was doing—that he was 
making a will, and that he did all that he did 
with his efes open. The evidence in this 
case appears to fall very far skort of that. 
We think, therefore, that we must reverse 
the order of the Judge and disallow the 
probate of the will. The appellant will bə 
entitled to her costs from the respondent, 
10 gold mohurs for this appeal. 


[Privy COUNOIL JUDGMENT. | 
The 4th June 1875. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock. 
Sir Montague E. Smith, and Sir Robert 
P. Collier. l 


Muhomedan Law—Prompt Dower—Limitation— 
Application for Leave to sue for Dower in 
Formé Pauperis, Effect of, as a Demand, 


Cases Nos. 22 and 45 of 1870. 


On Appeal from the Hig Court of Judi- 
cature at Fort Wilhantin Bengal. * 


Ranee Khajooroonissae 
versus 
Ranee Ryeesoonnissa, 
and 
Ranes Ryeesoonnissa 
versus 
Ranee Klisjooroonissa. 
Tinup, reversing the decision of the High Court of 


Calcutta, that when a Afahomedan lad arp for leave 


to sue her husband in formå pauperis for her dower, and 
the application was rejected, 1t did not constitute a 
demand. for prompt dower sufficient to set the period of 


.limitation running. 


Tus was an appeal by a defendant, and 
a cross-appeal by the representative of s 
decensed plaintiff, from a judgment of the 





* From the judgment of Loch and Hobhouse, JJ., 
decided on the 28rd April 1870. 
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High Court of Caleatia of the 23rd April 
1870, which in part affirmed, and ip part 
revorsed, n decree of the Subordinate Judge 
of Purneah, dated the 4th September 1869. 
The suit was iustitated by the plaintiff, one 
of the widows of Rajah Enayet Hossein, 
against the defendant, tle other widow of the 


said Rajah, to recover the sum of Rs. 91,875, ! 
being, as the plaintiff alleged, the amount due | 


to her for dower. The plaintiff’s case was 
that her dower was fixed by a kabcennamah 
ata Inkb of 1upees, of which one-fourth was 
prompt, and three-fourths was deferred; and 
that she had received Rs. 2,000 in Mie lifetime 
of her lusbend. She also er:oneously gave 
credit for Rs. 6,125 as her contribution, as one 
of the heirs of her deceased husband, The 
defendant denied the genuineness of the 
kabeeunamah, and stated, which was admitted 
by the plaintiff, that she had voluntarily 
separated from her husband in 1861, .16 years 
before the death of the latter, which took place 
in 1867, and that such separation amounted 
to a constructive divorce; and that on the 
plaintiff’s refusing to return to her husband, 
the latter made a vow, which amounted to a 
divorce by aila. The defendant also pleaded 
u petition by the plaintiff for leave to sue the 
Rajah tn formå pauperis for her entire dower, 
prompt as well as deferred, in the year 1861, 
and the proceedings consequent thereupon, 
which are mentioned in the judgment of the 
High Court, culminating on the rejection of 
the application, and contended that the plain- 
tiff’s claim®was barred by limitation, The 
Subordinate Judg@® held that the kabeen- 
amah was genuine; that there had been no 
divorce by“ aila; aud that this plaintiffs 
claim for her dower prompt, as well as 
deferred, was not barred by limitation. The 
defendant having appealed, the High Court 
affirmed the judgment of the Lower Court 


“in other respects, but held that the plaintiff’s 


“wm claim for prompt dower was barred by 


limitation, the period running from* the 
petition for leave to sue in forma pauperis. 
Mr. Justice Loch, in delivering judgment, 
snid :—“ But it is said that no demand has 
been made; that plaintiff’s application in 1861 
to’sue as a pauper can at best be looked upon 
as a notice, but not as a demand. On 8rd 
May 1861, the plaintiff filed a petition of 
plaint in the Court of the Principal Sudder 
Ameen, setting forth that, on the occasion 
of her marriage with Rajah Enayet Hossein, 
& kabeennamah, by which a lakh of rupees 
had been settled upon her, was executed by 
her husband; that of this, part or one-fourth 
was prompt, and part or three-fourths deferred; 


t 


THE WEEKLY REPORTER. 


Rulings. [Yol XXIV. 





that of the prompt dower her husband bad, 
on various occasions, paid her Rs. 2,000, and 
she now sued to recover thə balance ; but 
being devoid of means, and unable to pny the 
stamp fees, she prayed that she might be 
njlowed to file he: suit as a pauper. Ou the 
lsi July following a petition on the part of 
Rajah Enayet Hossein was putin by his author- 
ized vakeels, Nafzool Ali, Charles Chapman, 
and Moulvi Furzund Ali, to the offect 
that the plaintiff was uot a pauper, the Rajab 
at the time of her marriage having given her 
jewels and cash to the value of Rs. 10,000 ; 
that the kabeennamah produced by the plain- 
tiff was a forgery, and that plaintiff’s dower 
was never fixed at a lakh of rupees, nor was 
n deed of any kind drawn up and executed ; 
but according to the custom of the family, 
the plaintiff's dower was verbally fixed at 
Rs. 5,000. Further objections are taken to 
the deed, that it does not bear the Rajah’s 
senl; that the Cazee’s seal thereon was 
obtained by collusion between him aud mem- 
bers of the plaintiff’s family ; that the 
claim for the prompt portion of the dower 
was barred by limitation, not having been 
sued for within twelve years of the marringe ; 
and the suit for the remainder of the dower 
was premature. He denies having ever pnid 
any part of the prompt dower, and urges 
that if any such payment had bgen made, 
it would have been entered in the back of 
the deed, had that deed been a genuine doou- 
ment; and he adds that the allegation of 
payment is made to avoid the effect of the 
law of limitation, 

On 7th January 1862, Rajah Enayet 
Hossein was examined by the Principal 
Sudder Ameen, and the first question put to 
him was,—“ You have stated in your 
“answer that ornaments to the value of 
“Rs. 10,000 were given by you to the 
“petitioner Ranee Ryeesoonnissa, that some 
“ of these oruaments to the value of Rs. 6,000 
“ were pledged by the petitioner for a sum of 
“ Rs. 3,000 to a mahajun, which were after- 
“wards redeemed, and sent by you to the 
“ Ranes, the plaintiff. When were they sent, 
“and are they now with the plaintiff or 
“ have they been disposed of ?” In reply to 
this question the Rajah gives the same 
details as are given in his petition of ls: 
July 1861, regarding those ornamenjs, and 
adds, what was also stated in that petition, 
that the plaintiff was in receipt of an allow- 
ance of Rs, 25 a month from her brother 
Saifoollah. After this examination a pro- 
ceed*ag, dated 27th January 1862, was drawn 
ap by the Principal Sudder Ameen, in which 
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he states the plaintiff had filed a suit to 
recover the amount of. her dower under a 
a deed bearing date 8th Rubee-oos-sanee 
1254 H.—18th Assar 1246 Moolkee; 
that she prayed for permission to sue as a 
pauper; that the case came on before 
Moonshee Ahmud, pleader for the plaintiff, 
and Moulvi Afzul Ali, Moulvi Furzand Ali, 
and Mr. Chapman, pleaders for the defend- 
ant, and after reading the record and hearing 
argument, the application of the petitioner 
to be allowed to sue as a pauper be rejected 
with costs, These proceedings appear to 
have been conducted under the provisions 
of Section 305 Act VIII of 1859, and related 
only to the question whether plaintiff was 
or was not a pauper, and this was decided 
against her ; but this much may be gathered 
from these proceedings, that Rajah Enayet 
Hossein adopted the petition of lst July 
1861 put in by his vakeels in his name as his 
own, and must be considered to have accept- 
ed the statements made in it. He does not 
repudinte any part of it, but when the ques- 
tion is put, You said in your answer, i.e., 
lat July 1861, he replies by repeating state- 
ments found in that answer or petition, 
which also contains a direct and distinct 
repudiation of plaintiff’s demand for dower. 
But still it is said that as the application to 
Bue as a ppuper wag rejected, there was no 
demand, but only a notice of a claim. I 
cannot consider the application in that light. 
It was drawn up as a plaint in a regular 
suit, and had the application for permission 
to sue as a pauper, which is written at the 
foot of the plaint, been allowed, the petition 
would, under the provisions of Section 808 
Act VIII of 1859, have been numbered and 
registered, and been deemed the plaint to 
the suit. By a ruling of the High Court, 
reported in 1 Hay’s Reports, p. 378, it was 
held in the case of Goluck Nath Dutt, that 
the suit was commenced when the application 
to sue in forma pauperis was filed; and in 
another case, repoited in 4 Bombay High 
Court Reports, A. C, p. 39, it was held 
that a pauper suit commencees for the purpose 
of limitation on the day when the petition 
to sue in formå pauperis is presented to the 
Court, aud not on the day when the appli- 
cation being granted, it 18 numbered and 
registered. It cannot be said that Rajah 
Enayet Hossein was ignorant of this demand, 
or that the petition of let July 1861, in 
which he distinctly denied the plaintiff’ 
claim to dower, was not written with his 
. knowledge and consent, seeing that it was 


presented by his authorized plenders, wlio ' 
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were algo present and argued the case, when 
the application was rejected, and he himself, 
when examined by the Principal Sudder 
Ameen, admitted it to be his answer, though 
he did not speak to all its details. Looking, 
therefore, upon the Runee’s application to be 
permitted to sue as a pauper to be a clear, 
distinct, and positive demand made in a 
public Court to recover her dower, a demand 
which was as distinctly rejected by the 
Rajah, I think her claim for so much of the 
dower as is prompt must be held to be 
barred by, the law of limitation (Section 1 
Clause 9 Act XIV of 1859), the suit not 
having been brought within three years from 
the date of the cause of action, viz., the 
refusal on the Rajah’s part to pay the 
demand then made. 

The defendant appealed from such por- 
tions of the judgmént of the High Court as 
affirmed the judgment of the Lower Court, 
and the representative of the plaintiff pre- 
ferred a cross-appeal from that portion of 
the judgment of the High Cout which 
reversed the judgment of the Lower Court. 

Mr, Leith, Q.C., aud Mr. Arathoon, for 
the appellants in the appeal, and respondents 
in the cross-appeal, gave up their appeal, 
wherenpon their Lordships called upon 
Mr. Doyne and Mr. John Cutler, who 
appeared for the appellants in the cross-appeal, 
cited Ameer-oon-Nissa v. Moorad-oon-Nis- 
sa (6 Moore’s Indian Appeals, p. 211) and 
Mussamut Mulleeka v. Mussamut Jumeela 
(11 B. L. BR, p. 875), apd contended that 
the latter case, establishing the 1:ule that the 
period of limitation for promptedower rung 
from the dissolution of the marriage or 
demand by the wife, the petition for leave 
to sue tn formå pauperis wos not a demand 
within the meaning of such rale. 

Sir Montague E. Smith delivered the 
judgment of their Lordships. After stating 
the main facts of the case, and that the 
Lower Courts had given judgment for the 
whole of the claim, and that the High Court 
had nffirmed such judgment so far as it 
related to the deferred dower, but reversed 
it as far as it related to prompt dower, because 
there had been a demand for such dower, 
and it was barred by limitation, snid :— 
The Ranee Khajooroonissa appealed upon 
the ground that the kabeennamah itself, 
which was the foundation of the Ranee 
plaintiff’s tlaim, was not a genuine document, 
and also upon the ground that the deferred’ 
dower was barred by the Statute of Limita- 
tions, The ground upon which the deferred 


dower was alleged to be barred was that 


25 


166 Civil 


THE WEEKLY REPORTER. 


Rulings. [Vol. XXIV. 


A 


there had been a divorce between the parties, 
and that the deferred dower then became 
payable. It was also said that the Rajah 
had made an aila or vow that he would have 
no further intercourse with his wife, and 
that that also made the dower payable at a 
period which would render the Statute of 
Limitations a bar. 

On the opening of the appeal for the 
Ranee Khajooroonissa by Mr. Leith, it 
clearly appeared that the facts entirely failed 
the appellant, and that no question really 
arose for their Lordships’ Se ae The 
genuineness of the deed was entirely a ques- 
tion of fact, which had been decided by both 
the Courts below in favor of the Ranee the 
plaintiff. With regard to the divorce and 
the aila, these also were questions of fact 
which had, in like manner, been decided 
against the Ranee defendant, Her xppeal 
therefore must be dismissed, and dismissed 
with costs. 

The only question in the croas-appeal, and 
it is o question of some importance, is 
whether the prompt dower is barred by 
reason of there having been, as alleged on 
the part of the defendant Ranee, a demand 
and a-refusal of that dower in the lifetime 
of the Rajah, beyond the period prescribed 
by the Statute of Limitations. 

It is not necessary to decide whether the 
limitation to be applied ia that in the 9th 
Clause of the first Section of the Act XIV of 
1859, or that in the 16th, because whether 
the term be the three years mentioned in the 
one, or the six years mentioned in the other, 
‘the interval between the alleged breach or 
cause of action and the commencement of 
the suit has been longer than either. For 
the present purpose, the terms used in the 
two Sections, although differing in Innguage, 
are the same in substance. ‘The limitation 
in one runs from the breach of the contract, 
in the other from the cause of action. If 
there had been a breach, there would be a 
cause of action ; therefore the terms may be 
regarded as identical so far as the decision of 
the present appeal is concerned. 

The question is, whether certain pro- 
ceedings, which were token by the Ranee 
Byeesoonnissa in Court with a view to obtain 
leave to sue her husband for this dower in 
forma pauperis, amount to such a demand 
us would be sufficient to constitute a cause 
of action within the meaning of thè Statute. 
‘It is unnecessary to say what would bave 
been the effect of an abortive suit brought at 
that time, because their Lordships are dis- 
posed to come to the conclusion that these 
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proceedings did not arrive at the stage when 
they became a suit. The object of the 
Ranee wns to place herself in a position to 
maintain a suit as a pauper, without incurring 
the expense, which she alleged she was 
unable to pay, of u regular suit, Her ap- 
plication to the Court was for that purpose ; 
but in making it she was obliged to conform 
to “The Civil Procedure Code,” Act VIII 
of 1859. The portion of the Act which 
relates to pnuper suits requires that the 
application when made shall be by petition, 
containing the particulars required in regard 
to plaints, the object being that if the 
application be ultimately successful, the peti- 
tion is to be deemed the plaint in the suit. 
But the application to the Court is really 
only for permission to sue in forma pauperis. - 
Section 299 says :—‘‘ The application to the 
“Court for permission to sue in forma 
“ pauperis shall be by petition which shall - 
“be written on a stamp paper of eight 
“annas.” Then Section 308 enacts :-—“ Ifthe 
“ application of the petitioner be granted, it 
“shall be numbered and registered, and 
‘shall be deemed the plaint in the suit, and 
“ the suit shall proceed in all other respects 
“ag an ordinary suit, except that the plain- 
“ tiff shall not be liable to any further stamp 
“duty in respect of any petition, appoivt- 
“ment of a pleader, or other proceeding 
‘¢ connected with the suit, or with the execu- 
“ tion of any decree passed on it.” There- 
fore, if the application of the Ranee had 
been successful, the petition would have been 
turned into and would have become a plaint. 
But it was unsuccessful. The Principal 
Sudder Ameen was of opinion that she bad 
sufficient means to pay the expenses of the 
Court, and ordered.that the petition ‘of 
pauperism be rejected.” Her application, 
therefore, fell to the ground, and the petition 
never became a plaint. 

Since the decisions which have taken place 
nt their Lordships’ Board, there is really no 
doubt as to what is the nature of prompt or 
exigible dower, and .under what circum- 
stances the Statute of Limitations will run. 
Prompt or exigible dower may be considered 
a debt always due and demandable, and cer- 
tainly payable upon demand, and therefore, 
upon a clear and unambiguous demand and 
refusal, a cause of action would accrye, and 
the Statute would begin to run. The ques- 
tion here is, whether the proceedings to 
which reference has been made really do 
anfount to such a demand. No doubt the 
form of the proceedings takes the shape of a . 
demand in a plaint, but their Lordships think 
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that, with a view to ascertain the intention 
of the Ranee, and the force to be attributed 
to her application, they must look at the 
substance and uature of the proceedings, and 
consider that the form is that prescribed by 
the law, and is not the voluntary choice of 
the parties. So regarding them, what the 
Ranee says to the Court is no more than 
this :—“ I desire to make a demand against 
“my husband in the form of a suit, if you 
“will enable me effectually to do so by 
“allowing me to sue in forma pauperis.” 
The Court rejects her application, and says :— 
“ We will not allow you to make a demand in 
“that way.” The petition of the Ranee 
seems to their Lordships to be an expression, 
and a strong expression, of an intention to 
sue the husband in that form if she is per- 
mitted to do so, but it does not appear to 
them to amount to a demand by way of 
action until she has that permission. The 
application she makes to the Court to be 
allowed to bring an action is made condition- 
ally only upon her obtaining leave to do it 
as a pauper. 

It is said that the husband, by his counter- 
_ petition, denied his liability to pny the dower, 
raising several objections both to the deed 
and to the amount claimed ; but their Lord- 
ships think that his opposition does not alter 
the charagter of the proceedings, No amount 
of opposition on his part would be sufficient 
to constitute a cause of action, unless the 
wife had made a previous demand. The 
option lay with her to demand the dower or 
not. It was for her to elect the time at 
which she would doit, and if she bas not 
done it, his opposition, however strongly 
expressed, would be immaterial. 

It is to be observed that there is no evi- 
dence of any demand other than the proceed- 
ings referred to. 

Under these circumstances, their Lordships 
think that the ground upon which the Court 
held that the Statute of Limitations applied 
fails, and that the appeal on the part of the 
plaintiff Ryeesoonnissa ought to succeed. In 
the result, therefore, they will humbly advise 
Her Majesty to dismiss the appeal of the 
Ranee Khajooroonissa, and to allow the 
appeal of the Ranee Ryeesoonnissa, and to 
direct that the judgment of the High Court 
be reversed, and the decree of the Principal 
Sudder Ameen affirmed. Their Lordships 
are also of opinion that the Ranee Ryeesaon- 
nissa should have the costs incurred in India, 
and the costs of these appeals, i 
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. The 4th June 1875. 


Present : 
The Hon’ble W. Markby, Judge. 


Act XIV of 1859 s. 15— Changing the Nature of 
a Suit—Sitamps— Code of Civil Procedure, 
s. 350, 


Case No. 1752 of 1874. 


Special Appeal from a decision passed by 
the 2n Subordinate Judge of Raj- 
shahye, dated the 26th May®1874, affirm- 
ing a decision of the Moonsiff of Nattore, 
dated the 2nd April 1873. 


Doorga Nath Bhadoory (one of the Defend- 
dants) Appellant, 


versus 


Rookminee Kant Bagchee and another 
(Plaintiffs) Respondents. 


Baboos Nullit Chunder Sen and Bykunt 
Nath Doss for Appellnunt. 


Baboo Kalee Mohun Doss for Respondents. 


A suit was brought under Act XIV of 1859s. 15 fo 
possession of brohmottur land ; but defendant contesting 
the right of the plaintff, the Moonsiff had the sur 
numbered as a regular suit taking adequfte stamps from 
the plaintiff. The disputed landgwas then decreed in 
favor of plaintiff as lakheraj, and tho decree was upheld 


in appeal: ó 
Hace that the regular peronra for the Moonaiff 
would have been to require the plaintiff to file an entire- 
ly fresh plaint upon the proper stamp ; but as the irreg- 
ularity objected to did not affect the decision upon the 
merits, effect should not, under Act VIII of 1859 s, 350, 


be given to it in special appeal. 


As regards the first point in this case, 
namely, whether the Moonsiff was right in 
tnking the course he did, with reference to 
the filing of the plaint, I am disposed to 
think that what he did was irregular. I 
think that ihe regular procedure would have 
been to have required the plaintiff to file an 
entirely fresh plaint upon the proper stamp. 
But I take the same view of this matter, as 
I understand, the Lower Appellate Court to 
take, namely, that although this was an 
irregularity, it has not in ‘any way affected 
the decision of the suit upon the merits. 
And therefore under the provisions of Sec- 
tion 350, I should not give effect to that 
objection in special appeal. 
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As regards the other+ question, if the 
Lower Appellate Court had distinctly found 
that the lakhernj and brolunottur title set 
up by the plaintiff had been either not proved 
or negatived, it would then have been neces- 
sary to consider the effect of the decision 
reported in XI Weekly Reporter, p. 550. 
I think there are some observations in that 
judgment which show that the doctrine upon 
which 12 years’ adverse possession gives a 
title, was not quite so well established then 
as it is now. But itis not in fact necessary 
for me to consider how far or not I should 
be disposed to apply that decisi8n to the 
present case,” inasmuch as this case appears 
to be distinguishable from it. In this case 
the Lower Appellate Court has said that the 
plaintiffs took possession of this land as 
Jakheraj brohmottur land under their kobalah, 
and that they and their predecessors held it 
for a period of 18 or 19 years; and that 
there is not even any allegation that any 
rent has been prid by them. Then coupling 
that with the form of the issue which raises 
the question of title as alleged by them, and 
the finding on that issue being in favor of 
the plaintiffs, I think that the Lower Appel- 
late Court has in this case found upon the 
evidence thatthe brohmottur title put forward 
by the plaintiffs has been sufficiently proved. 
That being so, the question upon which the 
decision in XJ Weekly Reporter turns does 
not arise in this case. 

I think, therefore, the special appeal will 
be dismissed* with costs. 


[Parity Counom Jcpauent. | 
The 5th June 1875. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, and Sir Robert P. 
Collier. 


Hindoo Widow—Reversioners— Vested Remain- 
der—Contingent Rematnder. 


On Appeal from the High Court of Judi- 
cature at Fort William in Bengal.* 


Mussamut Bhagbutti Daee 


VETSUS 


Chowdry Bholanath Thakoor and others. 


_ Where a document, executed by a Hindap, construed 
in its plain ordinary meaning, appeared to be in the 
nature of a family settlement, giving to his widow O an 
estate for life, with a power to appropriate the profils, and 

* From the jadginentof L, S. Jackson and Ainslie, JJ., 
decided on the 17th January 1871, 
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to his adopted son, what would be termed in the 
phraseology of Enghsh law, a vested remainder on her 
death, HELD, that she would have the power of making 
whatever use she chose of’ the proceeds of her estates; 
and that if she bought land or personal property with 
them, that land and that property would be hers, and 
would devolve on her representatives. 


In the absence of any understanding, expressed or 
implied, in favor of a different construction of the docu- 
ment, their Lordships did not feel justified ın mterpreting 
it so as to change the nature of the estate, and regard it 
as taken by C in her character as a Hindoo widow. In 
this character, while, on the one hand, whatever she pur- 
chased out of the profits would be an increment to the 
husband’s estate of which the reversioners would be 
entitled to recover possession, on the other hand, she 
would have certain rights as a Hindoo widow, e.g., that 
of alienating the estate altogether if insufficient to 
defray funeral expenses or her maintenance, and the 
reversioner would not be possessed of a vested remainder 
but of a contingent one. She would also completely 
represent the ap a limıtation might run against the 
heirs. Their Lordships saw no sufficient reason to import 
into the document words carrying these consequences. 


In order to make this case intelligible the 
following facts require to be stated :—Odau 
Thakoor was one of three brothers. Shortly 
before his death, which occurred in February 
1827, he had adopted a son of the name of 
Girdhari Thakoor, who was a son of his 
brother. At that time he had a wefe, Mus- 
samut Chunderbutti, aud he bad a daughter, 
Musgsamut Suntbutti. He shortly before his 
death, on the 21st January 1827, executed a 
document, which will Lave to be referred to 
hereafter, upon which the question in this 
case arises, aud a document of p similar 
character and very similar in terms was also 
executed by Girdhari. Under these docu- 
ments, the present defendant, Mussamut 
Bhagbutti Daee, who is the grand-daughter 
of Odan Thakoor and of Mussamut Chunder- 
butti, cluimed all the land in question, being 
84 lots. The pluintiffe, who are nephews or 
grand-nephews of Odan ‘Thakoor, brought 
their suit to obtain possessiou of these lots, 
and they have succeeded with respect to the 
first 12 of them in both Courts. As far as 
the lots up to No. 12 are concerned there is 
now no dispute. Those lots were, in fact, 
lots of real property which belonged to Odau 
Thakoor in his lifetime, and which, it is 
now agreed, upon the death of Mussamut 
Chunderbutti, reverted to the plaintiffs as the 
heirs of Odan Thakoor, or at nll events of 
Girdhari, his adopted son ; nor is there now 
any dispute as to lote Nos. 15, 16, and 17, 
which both Courts have given to defendants. 

With regard to the greater part of the 
other lots the plaintiffs contend that the 
Mussamut held the property out of the 
proceeds of which these lots were purchased 
as 2 Hindoo widow, and that they were an 
increment to that property, and did not . 
descend to her heir. 
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The question arises upon the construction 
of these documents. The first is that exe- 
cuted by Odan Thakoor himself on the 21st 
January 1827, and is in these terms :—“ I 
“am Odan Thakoor, proprietor of one-third 
“share of the whole 16 annas”? of certain 
mouzahs “ which I inherited from my fore- 
“ fathers,” and so on. ‘* Whereas no gon is 
“í born to me, except one daughter, by name 
“ Mussamut Suntbutti, whom I have reared 
“up like my son, and have still got in my 
“ house, and not allowed to go to her hus- 
“band’s house, and as on account of my 
“dotage I have given up all hopes of my 
«í existence, consequently, in order to evade 
“all future disputes I have made a partition 
“in this wise: that a one-third share out of 
“the whole 16 annas of Mouzah Munkowli, 
“usli with dakhili, Rs, 1,100 in cash, and 
“ Bhichuck slave with his children, I have 
“granted to Mussamut Suntbutti, my 
“daughter, for her maintenance, in order 
“ that she may enjoy possession of the same 
“with ber children, as proprietress, and 
“ thus pass her days,” giviug to Suntbutti 
on estate of inheritance in this particular 
property,—“ that the remaining ‘ milkiut’ 
“and ‘minhai’ estates together with the 
“amount of ready money, articles, slaves, 
“and all household furniture I have placed 
“in the, possession of Mussamut Chunder- 
“ butti Lhakoorain, my wife, to be enjoyed 
“during her lifetime, in order that she may 
“hold possession of all the properties and 
“ milkiat possessed by me, the declarant, 
“ during her lifetime, and by the payment of 
“the Government revenue, appropriate the 
“ profits derived therefrom, but that she 
“should not by any means transfer the 
“ milkiut estates and the slaves; that after 
“ the death of my aforesaid wife the milkiut 
“and household furniture shall devolve on 
“ Girdhari Thakoor, my kurta (adopted son) 
“and that no objection thereto raised by 
“any one shall be ever held valid.” On the 
same day a similar document, no doubt 
slightly differiug in terms, but in their 
Lordships’ judgment in no material par- 
ticular, was executed by Girdhari, the 
adopted son. It does not appear to their 
Lordships necessary to enter into the ques- 
tion as to the effect of.the particular form of 
adoption : itis enough to say that it gave 
him a right to the inheritance. 

The Subordinate Judge has construed this 
document in what would certainly appear to 
be its plain ordinary meaning, namely, that 
it was in the nature of a family settlement, 
giving to Chunderbutti an estate for life, 
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with a power to appropriate the profits ; and 
to Gigdhari what would be termed in tho 
phraseology of English law a vested remain- 
der on her death. According to this con- 
struction, she would have the power of 
making whatever use she chose of the pro- 
ceeds of her estates ; and if she bought land 
or personal property with them, that land 
and that property would be hers, and would 
devolve on the defendant who represents he. 
Applying this principle he gave the plaintiffs 
a decree for the first 12 lots of the 34 lots 
Claimed, affirming the title of the defendant 
to the rémainder. The view of the High 
Court was different; they deed agreed 
with the finding of the Subordinate Judgu 
with respect:to the first 12 lots, in which ho 
was manifestly right, for the documents 
referred to certainly gave to Chunderbutti 
no more than a life-estate. They also 
affirmed, but on different and special grounds, 
his judgment as to lots 15, 16,17. But they 
differed from him upon the construction of 
these instruments, expressing their opinion 
in these terms :—“ Shortly, the effect of tho 
“two ikrarnamas which have been read to 
“us appears to be this, that by an under- 
“standing between Odan Thakoor and his 
“adopted son, carried out in those instru- 
“ ments, it was agreed that, notwitlstauding 
“the adoption, Chunderbutti should take and 
“enjoy the estate of her husbaud, whose 
“death was then apprehended, and which 
“did shortly afterwards occur, in the sumo 
“mode as she would hav® taken and 
“enjoyed it if no adoptio& had taken place,” 
that is, ia her character as a Hindoo widow. 
Their Lordships, on considering this instru- 
ment, together with the surrounding cir- 
cumstances which no doubt are proper to be 
regarded, have come to the conclusion that 
there is no sufficient reason for departin 
from what appears to be the plain ont 
obvious construction of its language. 
is flo evidence whatever, extraneous to it, of 
any such understanding as that supposed by 
the Court to have been come to between 
Odan Thakoor and his adopted son. Ir 
there had been, it would have been ensy to 
express if; but as no such understanding is 
expressed, or is in their Lordships’ judgment 
to be inferred by necessary or even reason- 
able implication from the language of the 
instrument, they do not feel justified, upon 
mere cenjecture of what might probably 
have been intended, in so interpreting it a» 
materially to chauge the nature of the estate 
taken by Chunderbutti. Ifshe took the estate 
only of a Hindoo widow, one consequence, no 
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doubt, would be that she would be unable to 
alienate the profits, or that at all qyents, 
whatever she purchased out of them would be 
an increment to her husband’s estate, and tbe 
plaintiffs would be entitled to`recover pos- 
session of all such property, real and per- 
sonal. But, on the other hand, she would 
have certain rights as a Hindoo widow ; 
for example, she would have the right under 
certain circumstances, if the estate were insuffi- 
cient to defray the funeral expenses or her 
maintenance, to alienate it altogether. She 
certainly would have the power of selling 
her own estate; and it would farther follow 
that Girdhari*would not be possessed in any 
sense of a vested remainder, but merely of 
a contingent one. It would also follow that 
she would completely represent the estate, 
and under certain circumstances the Statute 
of Limitations might ruu against the heirs 
to the estate, whoever they might be. 

Their Lordships see no sufficient reason 
for importing into this document words 
which would carry with them all these 
consequences, and they agree with the Subor- 
dinate Judge in construing it according to 
its plain meaning. 

A case has indeed been called to the 
attention of their Lordships in which a 
somewhat limited construction was put by 
this Board upon words in a deed whereby 
a Hindoo widow was given an estate for her 
sole and absolute use and benefit Soe eae 
Rabutty Dossee v. Sibchunder Mullick, 
Moore’s Indifn Appeals, p. 1). The circum- 
stances of that casdwere these, ss far as they 
are material to the present purpose. A deed 
of arrangement and release hud been entered 
into between members of a Hindoo family 
in respect of ajoint estate which was claimed 
by a childless Hindoo widow, in the charac- 
ter of heiress and legal personal represent- 
utive of her deceased husband, and that 


“ being so, and her claim in that character 


being recited in the deed, their Lordships 
thought that the terms “her sole absolute 
use and benefit” must be construed with 
respect to the character in which she claimed, 
in which sbe sued, and in which she was 
described in the deed. ‘That case does not 
appear ‘to their Lordships to have any 
material bearing on the present. This is 
not a case in which the widow claimed any 
right as a widow—in fact she had none: nor 
is she any party to the deeds, nor are they 
drawn under circumstances at all similar to 
those in that case. 

Under these circumstances, their Lordships 
have come to the conclusion that whatever 
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property, real or personal, was bought by 
Chunderbutti out of the proceeds of her 
husband’s estate, belongs to her, and eon- 
sequently to the defendant. 

This view of the case disposes of all the 
items in the cause, except No. 20, and from 
Nos. 80 to 84; all the items subsequent to 
No, 12, except these, comprise either real or 
personal property which has heen found by 
the Subordinate Judge to have been bought 
by Chunderbntti with the proceeds of her 
husband’s estate, and which finding their 
Lordships uphold. No, 20 comprises the 
house in which Odan Thakoor lived, and 
must, in their Lordships’ opinion, be recov- 
ered by the plaintifs on the same principle 
on which they established their claim to lots 
1 to 12. As to the Inst four items, the 
Subordinate Judge finds that the plaintiffs 
gave no evidence of their right to them. 
The defendant must therefore retain them. 

Their Lordehips will, therefore, humbly 
advise Her Majesty that the decrees of both 
the Lower Courts be discharged, and in lieu 
thereof that it be ordered that the glaintiffs 
recover the mouzahs numbered in the plaint 
from 1 to 12, both numbers inclusive, and 
the property numbered 20, and that as to 
the residue of the properties mentioned in 
the plaint the suit ought to be dismissed. 
Their Lordships will further direct giat the 
costs of the plaintiffs in the Court of the 
Subordinate Judge, in proportion to the 
amount decreed by Her Majesty in Couneil, 
be paid by all the defendants, and that the 
costs of each of the defendants in the said 
Court of Subordinate Judge, in proportion 
to the claim disallowed by Her Majesty in 
Council, be paid by the plaintiffs, and that 
the costs in the High Court be borne by the 
plaintiffs and the defendant Mussamut Bhag- 
butti Daee, respectively, in proportion to, 
the value of the property decreed and dis- 
allowed by Her Majesty in Council. The 
costs awarded as above mentioned are to 
carry interest nt the rate of 6 per cent. per 
annum from the date of the decrees of the 
Lower Courts, respectively, to the dates of 
realization. There will be no costs of this 
appeal, 
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The 7th June 1875. 
Present: 
The Hon’ble W. Markby aud H. B. Lawford, 
Judges. 


Act VIII (B.C.) of 1869 s. 388—dppeal. 
Case No. 238 of 1874. 
e 


Miscellaneous Appeal from an order passed 
by the Deputy Collector of Chittagong, 
dated the 29th May 1874. 


Omed Ali and another (Objectors) 
Appellants, 


Versus 


Nittyanund Roy and others (Petitioners) 
Respondents. 


Baboo Bama Churn Banerjee for Appellauts. 


Baboo Aukhil Chunder Sen for Respondents. 


An appeal lies to the High Court from proceedings 
taken under Act VIII (B.C.) of 1869 s. 88. 

Qaere.—After having commenced proceedings under 
tlus Sectiog, has a Collector power to 1efer some of the 
objections taken, to one Deputy Collector, and some to 
another ? 

Markby, J.—In this case no objection 
was tuken on the part of the respondent that 
an appeal would not lie to this Court. But 
there being some doubt in our minds upon 
the words of the law, we made some enquiry, 
and we find that in a regular appeal some- 
what similar to this, the first Bench cov- 
sisting of the late Chief Justice Sir Richard 
Couch aud Mr. Justice Jackson, whilst 
reserving their opinion as to whether an 
appeal lay or not, did nevertheless vary the 
order of the Court below. We may there- 
fore tnke it that the strong inclination of the 
opinion of those two learned Judges was 
that an appeal lay to this Court. It also 
appears that in one case arising out of this 
very transaction an appeal has been heard by 
this Court (XXI Weekly Reporter, p. 103). 
We are also inclined to think that the appeal 
does lie to this Court, and that we ought to 
deal with the appeal. 

As to the questions raised in appeal, it 
nppears that a proceeding having been taken 
under Section 88 Act YIII (B.C.) of 1869, 
the procedure under which is not very clear, 
notice was issued in a very indefinite form, 
which’ we think might very probably have 
led the parties to suppose that what they 
were called upon to do was to bring in their 
objections on the 22nd April. The ryot in 
this case brought in his objection on that 
date ; but apparently after the case had been 

® 


THE WEEKLY REPORTER. 


Rulings. 171 


mm ee ee Á = = - - — ee -1 — 


brought before the Collector. Nothing, how- 
ever, had been done by him; he merely 
referred nll the objections, which had then 
been filed, to the Deputy Collector: sub- 
sequently, the Collector referred this objec- 
tion also to a Deputy Collector. 

We think that after that notice, to which 
we have roferred, the Deputy Collector 
ought not to have held that the objection was 
filed too late. He ought to have gone into it. 

But a question has also been raised before 
us, whether the Collector has uuder the terms 
of Section 38 power after having once com- 
menced these proceedings himself, to refer 
them to the Deputy Collecter—or rather 
whether he has power to do what has been 
done in this case, which is not to refer the 
whole matter to the Deputy Collector, but to 
refer some of the objectiona to one Deputy 
Collector, and some of the objections to 
another. It has been atgued that that 
procedure is contrary to the terms of Section 
38. But as that objection was not taken 
below, we do not think it necessary to 
express our Opinion upon it, We think, 
however, it would be safer now not to refer 
this case back to the Deputy Collector whose 
jurisdiction has been questioned, but to refer 
it to the Collector himself iu order that ho 
may decide it. 

- Costs will abide the event. 


The 10th June 1875. 


Present: ° 


The Hon’ble Lonis S. Ackson and W. F. 
McDonell, Judges, 


Special “Appeal—Errors of Fact. 
Case No. 2447 of 1874. 


Special Appeal from a decision passed by 


the Subordinate Judge of Backergunge> 
dated the 11th August 1874, reversing œ = 


æ decision of the Moonsiff of Madarce- 
pore, dated the 81st March 1873. 


Poorno Chunder Chatterjee (Plaintiff) 
Appellant, 


Versus 


Baboo Chunder Coomar Roy and others 
(Defeudauts) Respondents. 
Baboo Deorga Mohun Doss for Appellant. 


Baboo Unnoda Pershad Banerjee 
for Respondents. 


In this case, the High Court on special appeal srt 
aside the judgment of the Lower Appellate Court, on 


o 


172 Civil 


rr e e e 


the ground that it was founded on many errors of fact 
and sent back the case for a fresh decision. 


Jackson, J—Ir appears to us inevitable 
that the judgment of the Lower Appellate 
Court must be set aside, and a new trial of 
the appeal ordered on the simple ground, 
that the judgment of the Officiating Sub- 
ordinate Judge teems with errors on points of 
fact. He commences by saying :—“ Plain- 
“tiff alleges that he was in possession of the 
“land in dispute till 4th Magh 1274 B.S. 
“when he came to be out of possession, &c.,” 
the fact being that the plaintiff alleged dis- 
possession on the 18th January 1832, which 
corresponds with the 4th Magh 1278, being 
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“of being added here that the partition 
“paper, whereupon the vakeel of plaintiff 
“respondent lays great stress, shows the 
“ name of one Bhugwan Lothi as the present 
“tenant of the land in dispute, while it is 
“admitted on all hands that defendant No. 1, 
“that is, the appellant No. 147, Askar, 
‘holds the land from a very long time.” 
This no doubt would be an important dia- 
crepancy, but it is snid that it does not in 
fact exist, because there are two daghs of 
land, one of which is held by Asknr, and 
another by Bhugwan. We are far from say- 
ing what the conclusion ought to be under 
these circumstances, but it is clear that a 


a difference of four years in that one matter, | judgment founded upon so many mistakes 
and upon that mistake of fact the remark | of fact ought not to be upheld. We think, 
is founded:—“ So in the twelve years preced- | therefore, that the case must go back to the 
“ing 27th Assar 1279, plaintiff by his own | Lower Appellate Court for a fresh decision. 
“showing is out of possession for four years; The Subordinate Judge should review the 
“two months twenty-three days.” This is, judgment of the Court below, aud it is hardly 
wholly wrong. Again, remarking on the | necessary to add, should attuch considerable 
documents produced by the plaintiff, we find importance to the judgment of that Court 
it observed :—“ The extract copy of the par-' in regard to the credit of witnesses who 
“tition papers of Pergunnah Beer Mohun | appeared before it. The costs of thie appeal 
“referred to in the judgment of the ftat will abide the result. 
“ Court, and an authenticated copy of a com- 
“parative statement of the partition Ameen 
` “produced in support of that extract copy, 
“are dated posterior to the date of dispos- 
“session admitted by plaintiff.” This is 
not so. On the contrary they are anterior 
to that date. Itis again observed that the: 
Court below hus decided this suit upon evi- 
dence whicheit had already disbelieved in 
deciding a formeresuit between the same 
parties without assigning any reason for 
believing evfdence which had been disbe- 
lieved before ; but the fact seems to be that 
the evidence given on the subsequent occa- 
sion is not identicnl with that given on the 
former occasion. We are only shown one 
“witness common in the two cases. The 
om ~ Moonsiff gives good reasons for believing 
his evidence and snys it is ‘ consistent, cléar, | 


and has remained unshaken at cl ogs-examin- | Radha Kish Ro Eai (Plaintiffs) 
adha Kishore y nnd others alnti 





The 14th June 1875. 


Present : 
The Hon’ble W. F. McDonell, Judge. 


Ejectment—Trespasser or Tenant—Cause of 
Action. e 


4 


Special Appeal from a decision passed by 
the Judge of Dacca, dated the 16th June 
1874, modifying a decision of the Moon- 

| sif of Moonsheegunge, dated the Tth 
April 1874. , 


Case No. 2332 of 1874, 








ation.” Again, when the plaintiff having 
failed in a rent suit found himself obliged Appellants, 
to bring a civil suit in order to a searching 

versus 


and thorough enquiry being made into his 
case, aud calls more witnesses, probably better 
witnesses, and produces moie documentary 
evidence, it is but right that the Court should 
look carefully into that evidence and form 
its conclusions upon that evidence.» There i 
are other matters of inaccuracy pointed out | 
to us, in particular that relating to the par- | 
tition paper. In regard to that the Sub- 
ordinate Judge says:—“It is also worth 


Sittoo Sirdar (Defendant) Respondent. 


| Baboos Mohinee Mohun Roy ond Dvorga 
Mohun Doss for Appellants, 


No one for Respondent. 


Plaintiff having sued to eject defendant from his land, 
ı on the giownd that defendant's lease had expired, did 
i © 
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not succeed, because he failed to prove the kubooleut. 
He now sues to eject defendant after notice to quit: 

Herp that in the former suit defendant was treated 
as a trespasser, but in the latter as a tenant-at-will; and 
that the cause of action in the one case was different 
from that in the other, 


Tars was a suit to eject the defendant 
from four plots of culturable lauds. The 
plaintiffs alleged. that ou the 4th Pous 1280, 
they gave notice to the defendant to quit the 
laud, and they further alleged that the defend- 
ant had not acquired any right of occupancy. 
The defendant denied the service of notice, 
aud pleaded that he had held the lands for 
more than 12 years, and therefore had acquired 
the right of occupancy in them. The firat 
Court found that notice had been duly served, 
and that the defendaut failed to prove his 
right of occupancy. The Moonsiff, therefore, 
decreed the plaintiffs’ claim in respect of 
lands Nos. 1, 2, and 4, ejecting the defendant 
therefrom, but disallowed the plaintiffs’ claim 
in respect of land No. 8. On appeal the 
Judge has reversed the Moonsiff’s order, 
except as regards plot No. 3, and has decreed 
the appeal of the defendant, on the ground 
that the preliminary objection taken by the 
defendant’s vakeel must prevail, viz., that the 
plaintiff has split his cause of action ina 
former suit. It appears that in the previous 
suit the plaintiffs sued to eject the defendant 
from thes® lands, on the ground that he held 
on a lease of only one year, and that the lease 
having expired, he was entitled to enter into 
possession. In that-case the plaintiffs failed 
to prove the kubooleut, and their case there- 
fore failed, Now in the previous suit it is 
clear that the defendant was treated as a 
mere trespasser, whereas in the present case 
he is treated assa tenant-at-will, and is con- 
sequently entitled to remain on the lands 
until his tenancy is put a stop to by a notice 
to quit. In the former case, had the plain- 
tiffs succeeded, they could have ejected the 
defendant without any notice, whereas in the 
present case they have no right to eject 
without proving that a prior notice has been 
given. ‘The cause of action in the two cases 
is quite different. It was ouly when the 
plaintiffs failed, and the Courts found that 
the defendant was not a trespasser but a 
tenant-at-will that the plaintiffs to eject him 
were obliged to bring the present suit. The 
order ef the Judge must be reversed, and 
the case remanded to be re-tried on its merits. 
The costs of this appeal will follow the 
result. 
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‘The 3lst March 1875. 


e Present: 


The Hon'ble A. G. Macpherson, Officiating 
Chief Justice, and the Hon'ble E. G. 
Birch, Judge. 


Proceedings under Act XX VII of 1860—fegulur 
Sut— Re-hearing—FPetitions to Income Tur 
Office — Evidence—Estoppel — Decisions of 

. High Court on Questions of Law. 


Case No. 261 of 18738. 


Regular Appeal from a decision passed by 
the SuBordinate Judge of Surun, dated 
the 19th August 1873. ° 


Greed ee Singh and others (Defendants) 
Appellants, 


versus 


Mussamut Fooljhuree Kooer ( Plaintiff) 
Respondent. 


° Baboo Chunder Madhub Ghose 
for Appellauts. 


Mr. O. Gregory for Respondent. 


When the question of granting a certificate under 
Act XXVII of 1860 ıs dealt with by the Court with all 
the available evidence before it just as in a regular suit, 
and the matter of the certificate 1s decided upon after 
fall deliberation, the position of the parties becomes very 
different from what ıt is at the conclusion of a ieally 
summary proceeding. TERROS there may stıll be 
the right to bring a regular suit; but the regular suit in 
such a case is a re-hearing, and the Court is bound to 
pay due respect to the judgment already arrived at. 

A petition submitting the schedale@of his income, 
filed by a petatiouer in the Incomp Tax office, is admis- 
sible as evidence inst the Berson submitting and 
subscribing it; but it is not conclusive: and a falso 
statement made in it, though it may rênder the peti- 
tioner amenable to a prosecution under Act IX of 1889 
s. 19 does not estop the person verifying the petition 
from proving that he made the statement to evade the 
income tax, and that the fact was otherwise than as 
stated. 

The decision of the High Court on a question of 


law is conclusive, as regards that particular question, ™ 


so far as any subordinate Court is concerned. 


Birch, J.—Tue plaintiff brings this suit 
for possession of her deceased husband Sheo 
Prosunno Singh’s share of certain properties 
and for declaration of her right as repre- 
senting his estate to an interest in certain 
deeds of mortgage and loan. The allegation 
is that, previous to her husband’s deuth in 
Assay 1277, the family had separated, and 
each member held exclusive possession of his 
share of real and personal property. ‘There 
is no allegation in the plaint as to the time 
when the separation took place. 

The defendants who are the sons of the 
cousin of Sheo Prosunuo Singh deny that 
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any separation took place, and assert that 
Sheo Prosunno Singh was a member of a 


joint family living in commensality with 


them and enjoying a common interest in 
all the property possessed by the family up 
to the date of his death. ‘They state that 
since Sheo Prosunno’s death, his widow, the 
plaintiff, haa been living in the family-house, 
receiving maintenance from them in accord- 
ance with the requirements of the Mitak- 
shara law by which the family is governed. 

The point for determination, therefore, is 
whether separation ever took place or not, 
and the burden of proving thawit did is 
upun the plajntiff. 

The case has not been satisfactorily tried. 
A mass of document has been put upon the 
record, but the defendants have not been 
examined, although it appears that they 
were summoned and attended in obedience 
to the summons. 

The judgment of the Subordinate Judge 
is very short, and it is evident that he has 
mainly relied upon certain petitions filed by 
the defendants before the Income Tax offi- 
cers in 1869. He says that the admissions 
contained in those petitions operate as an 
estoppel binding the defendants and their 
representatives, and that the petitions con- 
tain distinct declaration of the separation 
of the fumily and division of the property 
among the members thereof. He then enu- 
merates certain documents filed by the plain- 
tiff, which, in his opinion, prove that for the 
last six year, the plaintiff's husband had been 
separate, enjoying his share and transacting 
business on his own account. He cites 
certain doguments filed by defendant as 
suppoi ting the separation und pronouncing 
the evidence of defendant’s witnesses to be 
palpably false, and that of the plaintiff's wit- 
nesses to be more credible, gives the plaintiff 
a decree, 

The judgment is of little assistance to us 
beyond drawing our attention to the docu- 
ments which the Subordinate Judge has 
considered, 

The petitions submitting the schedule of 
their income filed by the defendants in the 
Income Tax office, upon which the Subor- 
dinate Judge has mainly relied are admissi- 
ble ag evidence against the person submitting 
and subscribing them, but they are not con- 
clusive. The object of the petitioners was, 
as they avow, to avoid paying income tax, 
and they apparently thought that, by resorting 
to the device of a declaration of separation 
and division of property, four out of five of 
{he members of the family would be able to 
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claim exemption from the tax. The device 
was unsuccessful, and each member was tax- 
ed. For making such false statement, the 
petitionera rendered themselves amenable 
to a prosecution for giving fulse evidence un- 
der Section 19 Act IX of 1869. Repre- 
hensible as it may be to make false state- 
ments of this nature, the so doing does not, 
as the Subordinate Judge sas, estop the 
person verifying the petition from proving 
that he made the statement therein con- 
tnined to evade the income tax, and this was 
what the defendants asked to be allowed to 
prove, their prayer being indignantly rejact- 
ed by the Subordinate Judge. The essen- 
tial matter of the petition was the amount 
of the petitioner’s income: the recital of 
separation, though evidence, is not conclusive 
evidence, and the defendants are not estop- 
ped from disputing’ the fact of separation 
so admitted. 


The petitions do not state when the alleg- 
ed separation took place, except that it was 
after Nankoo’s death (before that the aver- 
ments in the petitions are that the femily was 
joint.) According to the evidence of Langet 
Singh (plaintiff's witness), Nankoo died four 
or five years ago: and yet the Subordinate 
Judge finds that the separation took place 
six years ago. Upon what evidence he ar- 
rives at this conclusion, it is difficuly to ascer- 
tain. i 


The documents which he cites as support- 
ing the separation are certain zur-i-peshgee 
deeds (p. 81) in 1866, (pp. 48—46, pp. 57, 70) 
67, and 69. In two of these Shoo Pro- 
sunno alone is concerned. In two Sant 
Pershad and Sham Narain alone appear. In 
one Sant Pershad alone : in another Girdharee 
alone. Iu one bond Sheo Prosunno alone is 
luterested. In another 4 and 25 Sant Per- 
shad are jointly concerned. 


The voucher of collections of income tax 
forwarded to the treasury contains the names 
of all the members of the family as well ss 
those of several other tax-payers, und affords 
no evidence one way or other to solve the 
question of separation or no separdtion. It 
has to be taken as following upon the sche- 
dule set forth in the petitions, and affords 
no independent evidence of the status of the 
family. à 

Most of the zur-i-peshgee leases “are for 
small portions of land; and separate and 
partly joint transactions regarding these 
small loung do not seem inconsistent with a 
state of indivision as regards the family 


property. For each member seems to have ` 
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had small money-lending transactions some- 
times on his own account, sometimes in 
union with another co-sharer,. At p. 138, 
App. I, we find the two sons of one brother 
joining the son of another brother in taking 
a lease. At p. 28, App. I, four members of 
the family taking another lease and other 
deeds of a similar character indicative of 
anythiug bft a separate and divided interest. 
In short, the fumily seems to have gone on 
up to the present time much in the same way 
as is described inthe petition to the Collector 
of the 2nd October 1841, p. 1, App. II, to 
have been its mode of carrying on business 
even in the lifetime of Rughoobur Roy. 

Rachoo Roy died in 1858, and his sons 
_ petitioned the Collector in 1861—7, App. I, for 
mutation of names and entry of their names 
in specified fractional shares. The Collec- 
tor’s order on that petition, p. 110, App. 
I, is that the names of the petitioners be 
jointly registered along with those already 
on the register, in place of Rachoo deceased. 
‘ This order of the 18th December 1861 
shows that there was no division then and 
disposes of the argument, but the petition of 
1841 amounted to a declaration of division. 

Birja died in 1865, but it does not appear 
upon this record that his sons applied for 
. mutation of names. The oral evidence 
ndduced by the plaintiff is far from satisfac- 
tory. Witnesses depose to a verbal separa- 
tion taking place thirty years ago at the gate 
of the family-dwelling. Upon all points 
likely to be remembered, the memory of the 
witnesses is strongly defective, there are 
irrecoucileable discrepancies upon salient 
points such as the number of arbitrators 
employed and their names, and the transac- 
tion us deposed to is contrary to all one’s 
experience of what is done on such import- 
ant occasions. Speaking for myself, I can 
place no reliance upon the evidence of the 
plaintiff's witnesses. The time they assign 
for division is thirty years ago, whereas the 
income tax returns on which the plaintiff 
and the Subordinate Judge so strongly rely 
would bring it down to 1868 or 1869. 

Lastly, it t must be borne in mind that nearly 
two years prior to the institution of this 
suit, plaintiff applied to the District Judge 
for a certificate under Act XX VII of 1860. 
Although the procedure under that Act is 
called “summary, and orders passed under it 
cau be reversed by regular suit in practice, 
strict proof is required in contested cases, 
and all the evidence necessary to establish 
the right to the certificate has to be produced 
by the applicant. That the application was 
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opposed, and evidence and counter-evidence 
tendeged, ia shown by Mr. Hope’s judgment, 
p. 78, App. II, reviewing all the evidence. 
The case came up in what is called here Miscel- 
laneous Regular Appeal, and the whole evi- 
dence was considered and discussed by two 
of the learned Judges of this Court, the 
case being argued by CounseL Mr. Justice 
Ainslie in an elaborate judgment reviewed 
the evidence and the Jaw upon the subject, 
nud affirmed the District Judge’s decision. 
It was then held upon full consideration of 
the evidence that the plaintiff had entirely 
friled to prove the separation she set up. 

The Subordinate Judge hasemade no ref- 
erence to these proceedings, although the 
judgments were put in evidence, He takes 
upon himself to set aside in a regular suit a 
judgment of the District Judge affirmed hy 
the High Court in regular appeal, although 
it does not appear that he bad any additional 
evidence before him. The same documents 
which are now relied upon were before the 
Courts in the Act XXVII case, and were then 
held to be insufficient proof of separation, 
while the documents filed by the defendants, 
and the evidence adduced by them, were con- 
sidered clearly to establish that the family 
was joint and undivided. 

I think that the judgment of the Subordi- 
nate Judge is not supported by the evidence 
on the record. The plaintiff has, in my 
opinion, entirely failed to establish the case 
she set up. 

I would reverse the order ofethe Subordi- 
pate Judge and dismiss he suit; but con- 
sidering the improper conduct of the defend- 
ants in filing petitions, cont&ining false 
statements before the Income Tnx officers, I 
would not allow costs. 

Macpherson, C.J.—J also am of opinion 
that it is not proved that any separation in 


estate ever took place between the members™ 


of this family. 

Phe judgment of the Subordinate Judge 
astonishes me: for his decision is directly 
contrary to that arrived at on the same 
materinis by the District Judge Mr. Hope, 
and also by a Division Bench of this Court. 
It is, to say the least of it, highly incon- 
venient that, when a question of law has 
been expressly decided by the High Court, 
a Subordinate Judge should take upon him- 
self to decide the same question differently 
when it gubsequently arises between the same 
parties. Proceedings under Act XX VII of 
1860 are no doubt gaid to be “summary :” 
and an order made under that Act may be 
set aside by a decree in a regular suit. But 
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n practice has been allowed (in my opinion 
quite wrongly) to grow up, whereby gppli- 
cations under Act XXVII- of 1860 are per- 
mitted practically to assume the solidity of a 
formal suit, and the question of granting a 
certificate is dealt with by ‘the Court, not 
really in a summary manner, but with all the 
available evidence before it, just as in a 
regular suit. When the facts are gone into 
thus at length, and the matter of the certifi- 
cate is decided upon all the evidence and 
after full deliberation, the position of the 
parties becomes very different from what it 
is on the conclusion of a really ssummary 
proceeding. elt may be that technically 
there is still the right to bring a regular suit. 
But the regular suit, if brought, is, in such 
a case, neither more or less than a re-heming : 
and the Court dealing with the regular suit 
is bound to pay -due respect to the judgment 
which has already been arrived at in the 
proceedings under Act XX VII of 1860. 

In the present instance practically, the 
whole evidence was put forward in the pro- 
ceedings under Act XXVII of 1860, as well 
as in the regular suit, out of which the pre- 
sent appeal arises. In the Act XXVI 
proceedings certain petitions relating to the 
assessment of the income tax were relied on 
by the plaintiff, as they are now. The Dis- 
trict Judge and the High Court held that 
they were not conclusive evidence of a 
separation, t.e., that the allegation of sepa- 
ration made in those petitions was false in 
fact, and tha the defendants were not abso- 
lutely estopped frgm saying now that there 
was no separation. The Subordinate Judge 
has chosen to ignore these decisions and to 
hold that these petitions are an estoppel, and 


that the defendants cannot now be heard to 


say that there was no separation. The 
Subordinate Judge has in fact reversed the 


“(ecision of the High Court. In go doing, he 
~ acted most improperly. 


The decision of the 
High Court on a question of law is clearly 
conclusive as regards that particular ques- 
tion, so far as any Subordinate Court is 
concerned. And, the facts being identically 
the same, it was none the less conclusive in 
the present instance because passed in the 
course of proceedings under Act XX VII. 
I may add that, if the Subordinate Judge 
had read with crre or intelligence Sections 
92 and 116 of the Evidence Act, on which 
he relies, he must have seen that these 
income tax petitions do not fall within either 
of those Sections, 

Treating these petitions as evidence, but 
not as conclusive evidence, of a separation, I 


woe 


think it quite impossible to hold that the 
plaintiff has proved her case. In her plaint 
she does not say when the partition took 
place: her witnesses say it was very many 
years ago (1251 or Bo): the Subordinate 
Judge finds it occurred quite recently, about 
six years before Sheo Prosunno’s death ; and 
in truth nobody-can say when it took place. 
The documentary evidence by no menus 
proves a sepatation, though no doubt there 
are points in it which would not be inconsist- 
ent with such a state of things. 

I agree in thinking that the judgment of 
the Subordinate Judge must be reversed, 
and the plaintiff's suit dismissed. But the 
parties will bear their own costs: respect- 
ively : for the reasons given by Mr. Justice 
Birch, the defendante will not get their 
costs in either Court. 


[Privy Counom JupDGMENT.] 


The 17th April 1876. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, and Sif Robert 
P. Collier. 


Pottah— Construction. 


On Appeal from the High Court of Judi- 
" cature at Fort William in Bengal.* 


Robert Watson & Co. 


VETSUS 
Mohesh Narain Roy. 


In order to determine the question whether a pottah 
granted by a zemindar conveyed an estate for life only 
or an estate of inheritance, HELD that it was necessary 
to arrive as well as could be done, at the real intention 
of the parties, to be collected chiefly from the terms of 





* From the judgment of Sir Richard Couch, Kt., 
CJ., and Jackson and Glover, JJ., decided on 16th 
January 1872. 
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the instrament, but to a certain extent also from the 
circumstances existing at the time, and further by the 
conduct of the parties since its execution, 


Tas was a suit to recover possession of 
lands as upon the determination of a subten- 
ure. ‘The plaintiffs were the zemindars, and 
the real qyestion between them and the 
defendant was, whether a pottah granted in 
1854, nominally to one Subhodra Burmonya, 
but really, as it manifestly appears, to one 
Ramdhun Roy, conveyed an estate for life 
only or au estate of inheritance. In order 
to determine this question, their Lordships 
must arrive as well as they can at the real 
intention of the parties, to be collected 
chiefly, no doubt, from the terms of the 
instrument itself, but to a certain extent also 
from the circumstances existing at the time 
of its execution, and further by the conduct 
of the parties since its execution. 

Jt ig contended on behalf of the plaintiffs 
that this document conveyed an estate pur 
autre vie, that is, for the life of Subhodra. 
Their Lérdships may observe upon that that 
an estate pur autre vie is very unusual, and 
they might almost say, scarcely known in 
India, and there appears to be some antece- 
dent improbability that such an estate was 
meant to be created. 


The a@rcumstances existing at the time of 
the document being entered into, so far as 
they are material to the present enquiry, 
were these:—Ramdhun Roy, who was a 
brother-in-law of Sabhodra, in whose name 
the lease was granted, had been together 
with other members of his family the 
holder of a jote within the zemindaree of 
considerable extent, and including the lands 
in question. It was a patrimonial property 
held before him by his ancestors for some 
generations. The zemindar brought an action 
against Ramdhun Roy and the other jotedars 
for enhancement of rent, and succeeded in 
establishing the right to enhance the rent to 
such an extent that the jotedar declined 
to hold the property on those terms, and 
accordingly relinquished it. This is stated in 
the pottah. Their Lordships have not, how- 
ever, the deed of relinquishment before 
them, nor a precise statement of the terms 
under which the relinquishment was made. 
It would seem by the recitals in the pottah 
that upon this relinquishment a re-settlement 
was made with Ramdhun Roy, contracting 
in the name of Subhodra, of a portion of 
the property which had been relinquished, 
and at a much lower rent than the enhanced 


rent; and: then the pottah proceeds in these 
terms :—“ When I caused notice to be given 
“for’the settlement of the above land and 
“jumma you appeared through your mokh- 
“tar, and applied for a pottah of the land 
“aud jumma., Your application is ap- 
“proved; and after deducting” certain 
quantities, a portion of land amounting to 
1,785 beegahs is granted “at a settled rent” 
—that is the expression—of Rs. 618 There 
is a further provision that if any loss arises 
from inundation and so forth the tenant shall 
continue to pay the rent; and then follows a 
provision#ot immaterial to consider :—* Over 
“and above the said rate atewhich I have 
“fixed the rent and granted this pottah 
“neither I nor my heirs shall upon any 
“ account enhance the rent of the said land 
“and jumma, or allow it to be enhanced.” 
Undoubtedly it may be said that it is not 
very probable this land should have been 
granted at a comparatively low rent never to 
be enhanced ; but it may be that the rent had 
been enhanced to such an amount that no 
tenant could be found to pny it, and it may 
have suited the landlord’s convenience to 
accept this tenant at a permanent tenure 
upon a moderate fixed rent, which the tenant 
himself should never be able to diminish, 
whatever loss by inuudation or otherwise he 
might sustain. But some light is thrown 
upon this matter by subsequent occurrences. 
We have not the precise date of Ramdhun 


-Roy’s death, but it appears beyond all ques- 


tion that upon his death he wassucceeded in 
the possession of the property by his widow 
Rebati Burmonya as suntan of hisminor son, 
and that the son upon attaining this majoiity 
took possession himself. It is also abun- 
dantly clear that the Watsons recognized this 
possession, foron the 14th January 1862, they 
filed a petition to this effect :—* Petition of 
“objection by Mr. Robert Watson. The» 


“representation is this:—My zemindaree ø 


“within Turruf Boira in Toke Chaudpore 
“in Pergunnah Rokunpore is the jote land 
“of the late Subhodra Burmonya.” There 
fore it would appear that they were under the 
impression at this time that Subhodra was 
dead. It would appear also that they were 
under a wrong impression; but when we 
come to enquire into the state of their mind, 
it is immaterial whether their impression | 
was right or wrong provided they enter- 
tained it, They supposed Subhodra was dead. 
They then say :—“ A suit under Section 4 
“Act IV of 1840 having been instituted in 
“respect of the lands of that jote jumma com- 
“ prised within the boundaries specified below, 
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“ between Rebati Burmonya, guardian of 
“the minor Mohesh Narain, successor of the 
“late Ramdhan Roy and others, and Ram- 
“dhun Tewari defendant, the 25th January 
“ has been fixed as the day for hearing the 
“ case. Consequently, it being necessary to 
“put in an objection in this case, it is prayed 
“that as the said disputed lands comprised 
“within my zemindaree are in the possession 
“of the aforesaid Burmonyn;” that is, of 
Rebati Burmonya in her capacity as guar- 
dinan of Mohesh Narain. ‘They assert and 
confirm the legality of the possession of the 
widow on behalf of the minor as swcceeding 
to Ramdhun eRoy, and they further, on 
several other occasions more especially 
referred to, in 1865, when it would appear 
that Subhodra really was dead, bring suits 
for rent against Rebati Burmonya and the 
son of Ramdhun Roy, treating the son as 
succeediug tothe futher, a contention wholly 
inconsistent with the view which has been 
put forward that they considered the pottah 
conferred an estate pur autre vie merely 
during the life of Subhodra Burmonya. 

That being so, upon the best judgment 
their Lordships are able to come to, it seems 
to them that the intention of the parties was 
to crente a permanent tenure, and that the 
plaintiffs have failed to estublish their right 
to eject the defendant. It follows that the 
judgments of the two Courts, both of whom 
have found in favor of the defendants, are 
right ; and it becomes unnecessary for their 
Lordships towefer to another question on their 
determination of gvhich undoubtely those 
Courts do to a great degree, though not 
altogether, Base their judgments, namely, 
whether or not it was satisfactorily proved, 
as waz attempted on the part of the defend- 
ant, that the kubooleut which was not 
produced by the plaintiffs contained words 
æf inheritance of a more clear and definite 


~~ character than those contained in the potiah : 


or what would have been the legal effeot of 
that evidence if it had been believed. Un- 
doubtedly some difficulties have been raised 
with regard to this latter question which it 
now becomes unnecessary to discuss. 

Under these circumstances their Lordships 
will humbly advise Her Majesty that the 
judgment of the High Court be affirmed, 
_ and this appeal dismissed, with costs. 


-e 


The 9th June 1875. 


Present : 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Contract Act (IX of 1872) s. 98—Failure to 
delhver— Damages. 


Case No. 2489 of 1874. 


Special Appeal from a decision passed by 
the Judge of Moorshedubad, dated the 
8th August 1874, reversing a decision 
of the 2nd Subordinate Judge of that 
district, dated the 1st June 1874. 


Kanooram Sriman and another (Defendants) 
Appellants, 


Versus 


Golap Chand Nowluckha and another 
(Plaintiffs) Respondents. 


Baboos Mohinee Mohun Roy, Nil Madhub 
Bose, and Aubinash Chunder Banerjee 
for Appellants. ° 


Mr. C. Jackson and Baboo Doorga Mohun 
Dass for Respondents. 
In a snit for damages on account of failure to deliver 
goms (kulaye) sold, where the contract was to deliver 
y weight, the weighment taking place in the seller’s 
own premises : 
Hex, that as plaintiffs did not apply ff delivery, 
the seller-defendants, were not, under the Contract Act 
£., 98, bound to deliver the goods. 


Jackson, J.—THm only question raised 
before us on this special appeal is, whether 
the defendants are liable for damages by 
reason of their failure to deliver the kulaye 
contracted for, the plaintiffs not having 
made any application for delivery. It seems 
that at the trial the plaintiffs endenvoured to 
prove that they had applied for delivery, and 
the defendants sought to establish that they 
had tendered delivery, and both these allega- 
tions have been held to be unproved in the 
concurrent opinion of both the Courts below. 
That being so, and the plaintiffs not having 
applied for delivery, are the defendants liable 
or not? The Judge referring to Sections 48 
and 49 of the Contract Act, and after discuss- 
ing the English law upon the some subject, 
rules that, in accordance with the Illustration 
annexed to Section 49, which he considers to 
be applicable to this’ case, the seller was 
bound to apply to the buyer, the plaintiffs, 
and to offer delivery. The defendants con- 
tend that neither Section 48, nor Section 49, 
is strictly decisive of the point under con- 
sideration, but that if either applies, it must 
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be Section 48, inasmuch as this is a case in 
which the promisor had not undertaken to 
perform the promise without application by? 
the promisee, and it is contended that the rule 
' which is to decide the question is that to be 
found in Section 93. It appears to us that this 
contention of the appellauts is well founded. 
Sections 48 and 49 are part of the 4th Chap- 
ter of the*Contract Act relating to the per- 
formance of contracts generally, and they 
come under the sub-heading “ time and place 
for performance,” and those two Sections 
appear to offer rules by which the time and 
place for delivery are to be determined, and 
they seem to refer to converse cases—Sec- 
tion 48, to oases in which the promisor has not 
undertaken to perform the promise without 
application by the promisee ; and Section 49, 


the business of the buyers to go to the defend- 
to cases in which the promise is to be per- | The Hon’ble Lonis S Jackson and W, F. 


auts place to have the goods weighed ou 
the day stipulated. It has been found upon 
the evidence that the plaintiffs did nót go and 
did not apply for the delivery of goods, and 
it seems to us therefore that under Section 93 
of the Act, the seller-defendants were not 
bound to deliver them. That being the 
only question submitted to us, we hold that 
under the facts of this case the defendants 
were not bound. The judgment of the Lower 
Appellate Court is reversed with costs. 


The 11th June 18%5. 


Present : 


formed without application by the promisee. MoDonell, Judges. 
The Illustration to Section 49 is that of a 
case where A undertakes to deliver 1,000 
maunds of jute to B on a fixed day, and the 
Judge considers that this corresponds exactly 
to the present case ; but this appears to us to 
import an undertaking to deliver without 
application by the promisee. On the other 
hand, Section 93 is part of Chapter VII, relat- 
ing to the sale: of goods, dnd comes under 
the sub-heading “delivery,” and it specifically 
states the rule as to application, and provides 
that whéte there has been no specific promise, 
the seller is not bound to deliver the goods 
until the buyer applies for delivery ; and it 
nppears to us that what took place according 
to the evidence at page 7 of the paper-book 
illustrates this very clearly. In the first 
place, we must bear in mind that the contract 
was to deliver by weight. No doubt, the 
defendants, as the promisors, were to weigh 
the goods and deliver them to the buyer 
after weighing them, and the weighment of 
course would take place in the sellers’ own 
premises. Accordingly we find the defendant 
Kanooram says:—“ Udoy Chand,the gomastah 
“of the plaintiffs, was passing by the road 
“on the 28ıh or 29th Falgoon, and I called 
“him and told him to have the Aulaye weigh- 
“ed, but he answered, ‘I will ask my masters 
“and then tuke delivery of the kulaye.’” 
Again Udoy Chand, a witness, cited by the 
plaintiffs, says :—‘ One evening, two or three 
“days before the end of the said month of 
“ Falgoon, the defendants told me ‘ have the 
“ kulaye weighed and take it,’ to which I said 
“ ‘it was stipulated that the kulaye would be 
“ weighed on the 7th Choitro. I would have 
“it weighed on that day.’” Itisclear, therfore, 


that these witnesses understood that it was 
e 


Appellate Court—Jurisdiction— Cross-appeals — 
Act VIII of 1859 8s. 334 & 348—Court Fees 
Act, 1870, s. 16. 


Case No. 2526 of 1874. 


Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
12th August 1874, reversing a decision 
of the Subordinute Judge of that district, 
dated the 29th May 1874. 


Sharoda Soonduree Debee (Defendant) 
Appellant, 


versug 


Gobind Monee alias Brojo Soofiduree Debee 
(Plaintiff) Respondent. 


Baboos Mohinee Mohun Roy and Doorga 
Mohun Doss for Appellant. 


Baboos Sreenath Doss and Gooroo Doss 
e Banerjee for Respondent. 


An Appellate Court exceeds its authority in giving a 
plaintiff a ielief fo. which he does not ask. Although 
unde: Act VII of 1859 s. 884, the Court may decide an 
appeal before ıt upon other grounds than those stated in 
the memorandum of appeal, that Section does not 
entitle the Court to go beyond the subject-matter of 


a ‘ . « 

B the same principle applies to an objection, 
called a cioss-appeal, under s. 848, which enables 
the respondent to take any objection to the decision of 
the Lower Court which he might have taken, 1f he had 

refared a separate a l. The joint effect of this 

tion and of Act vii of 1870 s. 16 is to place the 
respondent ın the position of a cross-appellant in so far 
that he must, betore the hearing, specify his matter of 
objection and must pay into Court the Court fee attach- 
ing thereto. An Appellate Court was held to have acted 
without anthority, and to have contravened the Court 
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Fees Act, in having voluntarily ted what it 
thought to be an error of the Court below, and allowed 
the respondent to take it as an objection giving effect to 
the objection subject to the payment of the Court Fees 
stamp. 

Jackson, J.—In this case the plaintiff 
sued as under a will by her deceased father, 
to recover possession of a share iu the pro- 
perty. left by that father, which share had 
been held by her sister Joy Soonduree. 
The plaintiff and Joy Soonduree and the 
defendant Sharoda Soonduree were the three 
daughters of Kisto Nath, who by his will 
directed that on his death his widow should 
take his estate, and on the death of the widow 
the three dafghters should inherit in equal 
shares ; but that in the event of any daughter 
dying without male issue, her share should 
devolve upon the male issue of the other 
daughters. Joy Soonduree, one of the three 
sisters, having succeeded with the others, 
went on a pilgrimage to Juggurnath, and 
apparently has not since been heard of, and 
the plaintiff contended that, under the terms 
of the will, she was entitled to Joy Soon- 
duree’s share apparently on the ground that 
she bad from her husband permission to 
adopt a son, and was therefore within the 
stipulation that the share of the sonless 
sister should go to the male issue of the 
other sisters. This would seem to be the 
case of the plaintiff ag set forth in the 
plaint ; but before the Subordinate Judge the 
case appears rather to have gone upon the 
construction of the will, and to have been 
considered father with reference to the 
general provisionsgof the Hindoo law, and 
under those provisions the Subordinate Judge 
‘held that the plaiutitf was entitled to posses- 
sion of one-half of Joy Soonduree’s share 
which was one-third, except a property called 
Ghunessambatee Agninst this decision the 
defendant appealed to the District Court. 
“The plaintiff preferred an objection under 


™ Section 848 of the Code of Civil Procedure 


not as touching the moiety of Joy Soon- 
duree’s share which was denied to her, but 
as touching the property called Ghunessam- 
batee which the Subordinate Judge had 
excepted from the partial decree given by 
him. The Judge went very fully into what 
he considered to be the Hindoo law appli- 
cable to the case, and he dismissed the 
defendant’s appeal. He also disallowed the 
objection which he calls a cross-appeal filed 


by the plaintiff, but in his examination of, 


the Hindoo law bearing upon the subject, he 
came to the conclusion that the plaintiff was 
entitled not to half, but to the whole of Joy 
Soonduree’s ‘share, and considering that, 


although the plaintiff had not ‘appealed on 
that point, Sections 334 and 348 of the -Code 
of Civil Procedure authorized him in that 
behalf, he modified the decree of the Court 
below by giving plaintiff a decree for the 
whole of Joy Soonduree’s share except 
Ghunessambntee. 

The defendant appeals specially to this 
Court, and besides contending? that the 
decision of the Judge is wrong with 
reference to the Hiudoo Jaw, complains 
specifically that the Lower Appellaté Court 
has exceeded its authority in giving plaintiff 
a relief for which she did not ask either 
under Section 348 or otherwise. It appears 
to us that this objection is valid. The 
Judge .refers to Sections 384 and 348 of 
the Code. Section 884, after describing 
what the memorandum of appeal is to 
contain, declares :— The appellaut shall not, 
“ without the leave of the Court, urge or be 
“ heard in support of any other ground of 
“ objection, but the Court in deciding the 
“ appeal shall not be confined to the ground 
“set forth by the appellant,” that ig to say, 
although the appellant is limited aa to the 
grounds of objection which he may argue, 
the Court may decide the appeal before it 
upon other grounds than those stated in the 
memorandum of appeal. This, however, does 
not, as it seems to us, entitle the Court of 
appeal to go one iota beyond the appeal laid 
before it, that is to say, the subject-matter of 
appeal. As we suggested in the course of 
the argument, if the plaintiff sued to recover 
possession of three pergunnahs from the - 
defendant as the heir-at-law of the last 
owner, and the defendant had answered in 
the firat place that the plaintiff was not the 
heir-at-law, and in the next place that two 
out of the three pergunuahs had been sold 
to the defendant by a valid bill of sale, the 
Court henring the suit might find both 
against the title of the plaintiff to be the 
heir-ut-law and also in favor of the validity 
of the bill of: sale set up by the defendant. 
The plaintiff might thereupon be inclined to 
consider that he had no chance of success 
as regards the bill of sale which the defend- 
ant set up, but that he might successfully 
impugn the judgment of the Court below as 
to hia right as heir-at-law. He therefore 
might appeal in respect of the one pergunnah 
which was not included jn the bill of sale, 
and in preferring the appeal he might state 
in the memorandum of appeal six grounds. 
He could not go beyond these sıx grounds 
of appeal, but the Court might, on the seventh 
ground not stated in the memorandum of 
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appeal, allow the plaintiff relief in respect of | mind is that the Lower Appellate Court is in 


that one pergannah; but the Court could not 
on any ground give the plaiatiff relief in 
respect of the subject-matter not included in 
his-appeal. Precisely, the same principle 
appears to us to upply to an objection whioh 
-is frequently called a cross-appeal under 
Section 348 of the Code. That Section 
enables the tespondent to tnke any objection 
to the decision of the Lower Court which 
he might have taken if he had preferred a 
seprrate appeal from such decision and by a 
subsequeut provision of the Court Fees Act, 
viz., Section 16, it becomes necessary before- 
hand to make the precise objection which is 
to be taken, because the law directs that the 
Court shall not hear such objection, until the 
respondent shall have paid the additional fee 
which would have been payable had the 
appeal comprised the part of the decision so 
objected to ; in other words, the joint effect 
of the two Sections seems to place the 
respondent in the position of a cross-appellant 
in so far that he must befure tbe hearing 
specify bis matter of objection, and must 
pay into the Court, the Court Fee attaching 
thersto. Now in this case the Judge has 
not only assumed to himself an authority 
not given ‘him by the Code of Civil Pro- 
cedure, but he has also acted directly in 
contravention of that provision of the Court 
Fees Ad, for, having voluntarily suggested 
what he thought to be an error of the Court 
below, he allows the respondent to take it as 
an objection before him and gives effect to 
that objection “subject,” he says, ‘however 
to the payment of the Court Fee stamp 
witch would have been paid if plaintiff had 
taken the point in cross-appeal. This fee 
must be paid within one week.” It appears 
to us that the Judge of Moorshedabad was 
not at liberty in this manner to defeat 
the plain construction either of the Court 
Fees Act, or of Section 348. It might be 
that, if an objection of that kind had been 
taken before the hearing, the defendant might 
have abandoned the original appeal; but in 
any case we think that the Judge was not 
authorized to go beyond the provisions of 
‘the Cade as affected by the Court Fees Act, 
and it seems to have been specially indiscreet. 
to do so when the point upon which the 
Judge differed from the Court below was of 
such difficulty and delicacy as in the present 
instance, for although we have not heard the 
respondent on that point, and are therefore not 


in a position to give any final decision, we. 


are bound to aay on the mere ex parte hear- 


ing of the matter that the inclination of our: 


error. The judgment of the Court below 
therefore must be set aside as far as it varies 
the decision of the Court of firat instance 
with costs. 

The Judge ia support of the plea which 
he took in this case refers to n precedeut in 
I Weekly Reporter, Civil Rulings, p. 229, 
showing that the Appellate Court had exer- 
cised much greater power. ‘The power 
exercised by the Appellate Court in that 
case may have been much greater, but it 
was not the same power which the Judge 
has exercised in the present iustance : for 
there the Appellate Court hag, at any rate, 
acted upon an application duly made to it, 
although the application was of an unusual 
kind, and not suggested by the Appellate 
Court itself. Bat that decision, as far as we 
are aware, although passed some 10 or 11 
years ago, has never since been followed. On 
the contrary the judgment in XV Weekly 
Reporter, p. 26, seems to be opposed to it. 





The 15th June 1875. 


Present: 


The Hon’ble W. Markby and G. G. Morris, 
Judges. 


Purchaser from Minor—Limitation—Act IX of 
1871, 38 7 § 11. 


Case No. 322 of 1874. 


Regular Appeal from a Secision passed by 
the Subordinate Judge of Sglhet, dated 
the 14th September 1874. 


Mahomed Arsad Chowdhry (one of the 
Defendants) Appellant, 


versus 

Takoob Ali (Plaintif) Respondent.’ 
Baboo Joy Gobind Shome for Appellant. 
Baboo Kalee Mohun Doss for Respondent. 


Tho special period for bringing a suit, allotted by 
Act IX of 1871 s. 7, to a minor or his representalive in 
interest after hia death, cannot be claimed by any other 
person in whatever way connected with the minor. 

Quere.—Can the term “ representative” ins. 11 be ex- 
teuded so as to include a puichaser from the mmor 
suing in his lifetume ? 


Markby, J.—Ix this oase the plaintiff suos 
to recover possession of an clephunt which he 
27 
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says belonged to the late Nowab Ali Chow- 
dhry, and on his death came to his widow, 
from whom he purchased it. He further 
enys that the defendant, who is the appellant 
before us, unjustly took possession. of this 
elephant, And he claims the value of the 
elephant and damages for its detention. 


The date when the elephant was taken out 
of the possession of the then owner, was tlie 
2nd Magh 1274. And whatever be the 
exact nature of the cause of action which is 
put forward in tbis suit on the part of the 
plaintiff, it is admitted that the suit would be 
barred by the law of limitation, aunless the 
plaintiff can®bring himself within the pro- 
visions of Section 7 Act IX of 1871. 


It ig not contended that the plaintiff himself 
is a minor ; but he seeks to take the benefit 
of that Section as purchaser from a person 
who was a minor when this cause of action 
accrued. He is in fact the purchaser of the 
minor’s claim to the elephant and of her 
claim to damages on account of the elephant 
having been taken out of her possession. Now, 
by the Limitation Act, Section 4, every suit 
must be brought within the time specifled in 
the schedule, unless there is something in the 
provisions in Sections 6 to 26 of the Act 
itself, which absolves the plaintiff from that 
necessity. 


It is not a question, therefore, as is argued 
before us, whether by the words of Section 
7, the purchaser from the minor is excluded, 
but whetherghe can bring himself within the 
provisions of thay Section. The general 
words of Section four are sufficient to ex- 
clude him umless he can do this. Now the 
first part of the Section says ;—*“ Ifa person 
“entitled to sue be, at the time the right to 
“ sue accrued, a minor, or insane, or an idiot, 
“he may institute the suit within the same 
“ period after the disability has ceased, or 
“(when he is at the time of the accrual 
“ affected by two disabilities) after both 
“ disabilities have ceased, as would otherwise 
“ have been allowed from the time prescribed 
“ therefor in the third column of the second 
“ schedale hereto annexed.” 

That is a right clearly personal and res- 
tricted to the mivor himself. Then the third 
clause goes on to say ;—“ When his (minor’s) 
“disnbility continues up to his death, his 
“ representative in interest may institute the 
“suit within the same period after the death 
“as would otherwise have been allowed from 
“ the time prescribed therefor in the third 
* column of the same schedule.” 

The minor, therefore, or his representative 
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in Interest after his death has a special period 
allotted to him for bringing the suit. There 
are no words whatsoever in Section 7 which 
would give to any other person in whatever 
way he might happen to be connected with 
the minor, any other period for bringing the 
suit than that specified for ordinary persons. 
That this is the true construction of this 
Section also appenrs to be clear if we com- 
pare the words of Section 7 of the present 
Limitation Act with the words of Section 1] 
of Act XIV of 1859. There the words are, 
—“ If at the time when the right to bring an 
“notion first accrues, the person to whom the 
“right accrues is under a legal disability, the 
“action may be brought by such person or his 
“ representative within the same time, &c.” 
There is nothing there which in express 
terms limits the term ‘‘ representative” to a 
representutive at the death of the minor. 
Whether upon the true construction of 
Section 11 the word representative can be 
extended so as to in¢lude a purchaser from 
the minor suing in his lifetime, is a matter 
which of course we are not at preagnt con- 
cerned to consider. No case has been shown 
to us in which that Section has been so 
extended. But however that may be, it 
seems clear that the intention of the Legisla- 
ture was to make the language of the new 
Act more strict than the lauguage of the old 
Act, and to limit the advantage of that Sec- 
tion to the minor himself and to his 
representative after his death. 

Some argument was addressed to us as to 
theimprobability of the Legislature debarring 
the purchaser from a minor from any advan- 
tage which the minor himself might have. 
That is not a matter which can in any way 
enter into consideration of the construction 
of a Section, the language of which is not in 
any way ambiguous. But so far as this 
particular case is concerned, we think we 
may fairly say that we bave no hesitation 
whatever in applying the law of limitation 
to the claim of the plaintiff. The claim is 
one which we should by no means encourage, 
even supposing we do not go so far as to 
hold that it is one which is contrary to the 
policy of the law and therefore void. It is 
quite clear that it was a purchase of a very 
speculativo kind, and it is by no means 
improbable that what is really meant to be 
tried under the allegation of this purchase, 
is some ulterior claim to the more substantial 
part of the property of the minor. There- 
fore upon this ground of limitation alone and - 
without entering into any other portion of 
the case, we hold that the claim of the 
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plaintiff is barred. But as there is a possi- 
bility of further litigation, we think it right 
to add that we express no opinion whintso- 
ever whether the facts have been righty 
found by the Court below. On the contrary, 
we feel bound to say that the investigation 
of facts in this case bas not been, in our 
Opinion, by any means satisfactory. 

The jud@ment of the Lower Court is 
reversed, and the suit dismissed with costs 
in this Court and in the Court below. 


The 16th June 1875. 


Present: 


The Hon’ble Louis S. Jackson and W. F. 
f McDonell, Judges. 


Hindoo Widow —Alienation—Adopltion. 
Case No. 2582 of 1874. 


Special Appeal from a decision passed by 
the Judge of Dacca, dated the 80th 
July 1874, reversing a decision of the 
Additional Moonsiff of Aanickgunge, 
dated the 80th December 1872. 


Gobind@ Nath Roy (Plaintiff) Appellant, 
versus 


Ram Kanay Chowdhry and others (Defend- 
ants) Respondents. 


Mr. C. Jackson and Baboos Chunder 
BMadhub Ghose and TJssur Chunder 
Chucherbutty for Appellant. 


Baboo Mohinee Mohun Roy for Respondents. 


Where a Hindoo widow succeeds to the estate of her 
adopted son, on his death, as his heir, and then alienntes 
the property, the subsequent adoption by her of another 
gon cannot divest the alienee of lus rights under the 
alienation previously effected. 


Jackson, J.—Tuis case illustrates very 
strongly the great advantage of having, os 
we now have, printed paper-books in special 
appeals containing the plaint and the written 
statements, because several facts come out 
now which we had not before us when this 
case was heard in April last year ; for instance, 
it appears that not ouly was this property 
sold some 32 years before the commencement 
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of the suit, but the mother, Rookinee Chow- 
dhrain, who was a party to the case, appears 
previously, viz. in 1242, to have adopted an- 
other son, who had since died. The written 
statement of Rookinee and Chundra, Bolee 
has an important bearing on the case, because 
we observe if was filed by them on the th 
November 1872, manifestly by way of reply 
tothe written statement of the real defendants, 
which had been put in on the 3rd September, 
three months earlier. These two females, in 
their written statement, denied that they sold 
this property at all. It has been found 
as a fact ky the Judge that Rookinee adopted 
a son, first in the year 1242, ond this circum- 
stance appears to operate doubly to put 
plaintiff out of Court, first because whatever 
direction the adoptive futher may have given 
in regard to the time when the son was to 
get into the management and evjoyment of 
the estate, still he was the son and heir from 
the time of his adoption, and by his death, 
apparently the mother would succeed him as 
his heir, and then the principle enunciated 
by the Judicial Committee, in the case of 
Bhoobun Moyee Debia v. Ram Kishore 
Acharjen, comes into operation, viz., that the 
subsequent adoption of another son by the 
widow cannot divest the alievee of his rights 
under. the alienation made by her before the 
adoption. In addition to that it seems clear 
that this suit is barred by limitation under 


| the last clause of Section 7 of the present 


Limitation Act, which provides, that “nothing 
“in this section shall be deemed to extend, 
“for more than thiee yearg from the cessation 
“of the disability or the Seah of the person 
“affected thereby, the period within which 
“the suit must be brought.” Manifestly, 
therefore, this suit ought to have been 
brought within three years from the date of 
the death of the first adopted son. But over 


and above that we are bound to say from the e 


light now thrown upon the case, that it 
appears to us that the judgment of the Lower 
Appellate Court is right in so far as it holds 
that the purchasers in possession have done 
all that they could do and were expected and 
bound to do to account for the purchase of 
the property. The conduct of the mother 
who sold the property in this suit is open to 
very serious reprehension, and looking to the 
tenor of the written statement putin by her, 
we think it was certainly the business of the 
plaintiff to call her as a witness and elicit 
from her facts which might be favorable to 
his case. We think in every point of view 
the suit was properly dismissed, and that this 
appeal must also be dismissed with costs. 
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The 18th June 1876. 


Present: 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Aci VIII (B.C.) of 1869 s. 102—Appeal*- 
S. 38—Ameen’s Report— Collector's Powers— 
S.41— Standard Pole of Measurement. 


Cases Nas. 1920 and 1922 of 1874. 


Special Appeals from a decision passed by 
the Judge of Moorshedabad, dated the 
Ist June 1874, affirming a decision of 
the Moonsiff of Hurhurparah, dated the 
13th January 1874. 


Shetul Shaikh and another (Defendants) 
Appellants, 


versus 
Mr. A. Hills (Plaintiff) Respondent. 


6 
Baboos Sreenath, Dass nnd Anund Chun- 
der Ghosal for Appellants. 


Mr, Phillips and Baboo Bhowanee Churn 
Duté for Respondent, 


Act VIU (B.C.) of 1869 s. 102 does not take away 
an appeal in a case in whioh a question of right tovary 
the rent has been substantially raised. 

In a suit under s. 88, the Collector cannot delegate 
his poweia to an Ameen or accept absolutely without 
reservation the whole report of that officer, and order 
assessment in accordance with the rates found by him; 
such report being only a part of the evidence to be 
taken into consideration. 

The standard pole of measurement alluded to in 
8.41 must mean a standard officially known, i.e, known 
to the Collector. 


Jackson, J.—In these two appeals a preli- 
minary objection was taken that by Sec- 


tion 102 of Act VIII (B. C.) of 1869 no 
appeal was allowed, inasmuch as the amount 
sued for was in each case not exceeding 
Rs. 100, and none of the circumstances had 
accrued which would, by the terms of that 
Section, give an appeal notwithstanding 
that the amount was below Rs. 100. 
It appears to us, however, that substantially 
in this case a question of righ?to vary the 
rent of the ryots had been raised, and that 
accordingly an appeal has not been taken 
away. Then looking to the appeal itself, we 
think the judgment of the District Judge 
cannot be supported. The decision of the 
Judge in fact is, that the Collector’s proceed- 
ings under Section 88 of Act VII (B.C.) 
of 1869 not having been appealed in the mode 
provided for in that Section have. become 
final, and are conclusive against the ryote. 
Finding this to be so stated, we have refer- 
red to the so-called decision of the Collector, 
nod it appears to us that there had been in 
fact no decision by the Collector atall. The 
Collector was called npon by the Court of 
the Subordinate Judge, where a suit, for that 
purpose had been instituted, to measure the 
lands of the ryots, and the first question 
which he found himself called upon to deal 
with on that requisition, was the question 
arising, as Ae considered, under the 41st Sec- 
tion of the Act, which prescribes that all 
mensurements made under the A® shall be - 
made according to the standard pole of 
measurement of the pergunnoah in which the 
land is situated. The Collector does not 
appear to have very particularly adverted to 
the terms of the Section. He rather con- 
sidered that the point before him was, by 
what pole the ryots of a particular mouzah 
were to have their lands measured ; and be 
then observes that that must manifestly be the 
pole of the pergunnah, because, as he says, it 
is absurd to suppose that any particular 
mouzeh should have a private standard of 
its own ; aud then he adverts to various deci- 
sions which he says have been from time to 
time given upon that point, aud in particular 
takes his stand upon an elaborate judgment 
of Baboo Bunkim Chunder Chatterjee, Deputy 
Collector, ina former case. Now the lan- 
guage of that decision shows, as it appears 
to us, how necessary it is to have a clear 
idea of the terms of Section 41 of the Acr, 
and how impossible it would be to comply with 
that Section. in the mode he has adopted, 
because if the standard pole were to be the 
subject of enquiry in every action brought 
before the Collector, then in 50 cases 50 
different decisions might be come to as to 
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what the standard pole was. It appears to 
us that the standard pole must mean a stand- 
ard officially Known. ‘The person to whom 
it must be known must be the Collector. It 
seems extraordinary that upon such a point, 
the Collector should resort to the decision 
of an inferior officer. His business was to 
ascertain whether there was any, and if any, 
what was the officially known standard pole 
of measurement. Having so ascertained this, 
he was then to proceed to measure according 
to that standard. But that would not in- 
volve a question as regards the rent payable 
by the ryot, because the ryot may show that, 
by an agreement between him and the land- 
lord, he is to pay at a.certain rate upon a 
particular local measurement pole. That 
however is not the case before us, because 
it was no part of the questions before the 
Collector. The Collector in the course of 
his enquiries deputed certain Ameen to in- 
vestigate the rates payable. The Ameen 
accordingly sent in a long paper, in which he 
set out the rents which he supposed to be 
payable for different kinds of lands held by 
different persons. ‘That was no doubt evi- 
dence which the Collector might properly 
take into consideration in coming to a deci- 
sion, but that would only be part of the 
evidence. It was never intended that the 
Collector having to come to a decision in a 
suit of this kind under Section 38 of the 
Act should delegate his powers toan Ameen ; 
but that is precisely what has happened in 
this cage, because we find that the Collector 
has accepted absolutely withont reservation 
in. a lump the whole report of the Ameen, 
and ordered that officer to assess the ryots 
in accordance with the rates he found. That 
is clearly no decision of the Collector at all. 
He has adopted the whole report- of the 
Ameen, and has made an order without refer- 
ence to the evidence adduced by the parties 
as to their respective rights. This therefore 
ia not such a decision of the Collector as 
the Judges supposes it to be, and as would 
be final. The Judge, therefore, was in error 
in holding that the ryots are concluded 
by the so-called judgment. The case mast 
accordingly go back to the Judge in order 
that he may determine upon the evidence in 
the case as to what are the rates payable by 
the ryots in each case. In determining the 
point,*the Judge of course will advert both 
to the rate of rent payable and also to the 
measure of the beegah on which it is paid. 
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The 18th June 1875. 


Present: 


The Hon’ble Louis. S. Jackson aud W. F. 
McDonell, Judges. 


é 


Act VIII (B.C.) of 1869 88. 62 & 54. 


Case No, 226 of 1874. 


Miscellaneous Appeal from an order 
passed by the Judge of Moorshedabad, 
dated the 28th April 1874, reversing an 
order of the Moonsiff of Gohas, dated 
the 18th March 1874. 


Pattarey Sircar (Judgment-debtor) 
Appellant, 


VET SUS 


Mahbaranee Surno Moyee (Decree-holder) 
Respondent. 


Baboo Bhowanee Churn Dutt for Appellant. 


© 
Baboos Sreenath Doss,gMohinee Mohun 
Roy and Bhugobutiy Churg Ghose for 
Respondent. 


The word “reversed” in Act VIII (B.C.) of 1869 
es. 62 & 54 means reversed in respect of that part of. 
the arrears whichzis*conteated_in the Appellate Court. 


Jackson, J—We think the view taken 
by the Judge of Sections 52 and 54 of Act 
VILI (B.C.) of 1869 is too harsh and in fact 
unreasonable. The meaning of the word 
“reversed” we think does not mean re- 
versed in toto, but reversed in respect of 
that part of the arrears which the ryot con- 
tests in the Appellate Court. Here the 
ryot has been successful, and as to that ex- 
tent the decree of the first Court has been 
reversed. It appears to us, therefore, that 
he is entitled to'be restored to possession. 
We make no order as to costs. . 
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The 21st June 1875. 


Present : : 
The Hon’ble W. Markby and G. G. Morris, 
Judges. 


Probate— Testimony. 
Case No. 30 of 1875. 


Miscellaneous Appeal from an order passed 


by the Judge of Sylhet, dated the 2\st 
December 1874. 


Bishun Ram Doss and others (Petitioners ) 
Appellants, 


VETSUS 


Shaikh Sadoo (Objector) Respondent. 


Mr. R. T. Allan and Baboo Joy Gobind 
Shome for Appellants, 


Baboo Grish Chunder Ghose 
for Respondent. 


In all cases where probate of a will is asked for and 
disputed, the very best testimony available to the parties 
should be produced before the Court. 


Markby, J— Ws think that we ought not 
to interfere in this case. The Judge has 
refused probate partly because of the unsatis- 
factory nature of the evidence produced by 
the petitioners, and partly upon certain evi- 
dence produced against the will by the party 
who put in a caveat. We should have 
some hesitation in placing reliance upon 
the last mentione@ evidence. The story 
which these, witnesses tell is not altogether 
a satisfactory one. But there is one reason 
in this case, which seems to us to render it 
impossible to grant probate of this will. 
Two out of the three song of the testator, 
_Bishtu Ram aud Kishore Ram, are mention- 
ed by the witnesses as having been present 
when the will was executed. Nevertheless, 
neither were those two persons called, nor 
was the other brother, Radha Ram, called to 
give eyidence in support of the will. And 
if -was especially necessary that this should 
be done in this case, for not only were those 
the only persons who were acquainted with 


` the history of this will, and what had be- 


come of it during the year that had elapsed 
after the testator’s death, and the only per- 
sons -who could explain why probate had 
not been asked for before, but the two sons, 
‘Bishtu Ram and Kishoré Ram, who are men- 
-tioned as having been present, could have 
explained the discrepancy which is pointed 






out by the Judge,—namely. that whilst one 
witness says that Bishtu Ram took posses- 
ion of the will, the other witnesses say that 
Kishore Ram did so. In all cases where 
probate of a will is asked for and disputed, 
the very best testimony available to the 
parties should be produced before the Court. 
It was clearly the duty of the petitioners in. 
this case to give their own ev@lence. On 
these grounds, therefore, we think that the 
decision of the Court below ought not to 
be disturbed. And the appeal-is dismissed 
with costs. 


ed 


The 28th June 1876, 


Present: 
The Hon’ble W. F. McDonell, Judge. 


Review— Question as to Admissibility. of 
Evidence—Special Appeal. 


Case No. 2441 of 1874. 


Special’ Appeal from a decision passed by 
the Subordinate Judge of Moorshedabad, 
dated the 18th August 1874, reversing in 
review a decision of the Second Subor- 
dinate Judge, dated the 4th May 1874, 
and affirming a decision of the Moonsiff 
of Ramporehaut, dated the 23rd February 
1874, 


e 
Koleemooddeen Mundul and others 
(Plaintifis) Appellants, 





versus 
Heerun Mundul (Defendant) Respondent. 


Baboo Motee Lall Mookerjee for 
Appellants. 


Baboo Lukhee Churn Bose for 
Respondent, 


A review cannot be given merely for the purpose of 
allowing the parties to re-argue the case upon the evi- 
dence, upon the chance of eventually throwing doubt 
upon the decision already passed. 

Whether certain documents which have already been 
admitted as evidence were go admissible or not, is not 
a point which can be urged ın review. 

An order granting a review, where there are no grounds 
upon which a review can be legally granted, is open to 


question 10 special appeal, 

Tms was a suit for arrears of rent laid at 
Rs. 9-2 annas. The only issue tried was 
whether or not the land of which the rent 
was claimed appertained to the plaintiffs’ 
share, and whether their predecessors realized 
the snid rent from the defendant. The first 
Court found that the plaintiffs wholly failed 
to prove that they or their predecessors lad 
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been in receipt of the rent from the defend- 
ant, or that the. land of which the rent was 
claimed lay within the 4-anna share asg 
alleged by the plaintiffs, and dismissed their 
suit. Qu appeal, the Subordinate Judge, 
„Baboo Nubo Coomar Banerjee, considering 
that the plaintiffs had proved their claim,» 
decreed the suit, aud reversed the Moonsiff’s 
judgment. ®An application for review was 
then preferred before a fresh Subordinate 
Judge, Baboo Amirto Lall Chatterjee, who 
admitted the review, reversed the Judgment 
of Baboo Nubo Coomar Banerjee, and restored 
and affirmed the judgment of the Moonsiff. 
In special appeal, it is urged that Baboo 
Amirto Lall Chatterjee was wrong in admit- 
ting the review, that no grounds had been 
shown on which a review could legally be 
granted, and on perusal of the judgment in 
review, if appears to me that this ground is 
avalid one. No new matter or evidence 
which was not within the knowledge of the 
party applying for review or which could not 
be adduced by him at the time when the 
first decrge was passed had been discovered, 
and no evident error or omission in the 
judgment had been pointed out. The order 
granting the application for review was as 
follows :—*‘ It appears to me that the second 
“ Subordinate Judge in appeal hog proceeded 
“mainly on the copies of certain jumma- 
“ wassil-@akee and karcha papers produced 
“by the plaintiff. and reversed the judgment 
“of the first Court. True it is that he 
“relies in his judgment upon the testimony 
“of plaintiff, but I do not think he would 
“have placed so much weight on the naked 
“testimouy of plaintiff did he not think 
“that the jumma-wassil-bakee and karcha 
“ papers supported his statement. He uo- 
“where says in his judgment that these 
“jumma-wwassil-bakee and karcha papers are 
“ copies, which leads me to think that it was 
“not present in his mind when he was 
“ forming his opinion on the case that these 
“ papers were really copies\; for if that 
“circumstance was present before his mind 
“he could not I think have acted upon them. 
“I therefore think it proper. to admit the 
“review to try the appeal. Review admit- 
** ted.” 

Having thus granted the es the 
Subordinate Judge simply went in detail 
through the evidetice which hadipreviously 
been gone into in detail by his predecessor, 
aud differed trom him almost on every point, 
and then reversed his judgment, and restored 
that of the Court of first instance. The 
Subordinate Judge seems clearly to have 


THE WEEKLY REPORTER, 


Rulings. 187 


considered himself as a Court of appeal and 
not ag simply sitting to hear an application 
for review. As remurked by the Officiating 
Chief Justice in a case decided by him on 
the 8th April last, “the law, though provid- 
“ing for a review of judgment in certain 
“ gpecinl cases, does not, under color of a 
“review, authorize a re-hearing for the 
“ purpose merely of seeing whether the 
“Judge on going again through the case will 
“arive at a different conclusion. When a 
“case is reheard, the Court goes through 
“the evidence and decides afresh upon it. 
“ But a rgview can be given only for certain 
“ particular reasons: aud it cammot be given 
“merely for the purpose of allowing the 
“ parties to re-argue the case upon the 
“evidence, upon the chance of eventually 
“throwing doubt on the soundness of the 
‘“‘ decision already passed.” Had the Subor- 
dinate Judge found that the former Subor- 
dinate Judge had admitted certain documents 
thinking them to be originals, whereas they 
were merely copies, there might have been 
good ground for granting a review; but the 
Subordinate Judge, who originally decided 
the case, nowhere states in his judgment that 
these Jumma-wassil-bakea papers are ori- 
ginals ; and when it is seen that in the 
judgment of the Moonsiff they are distinctly 
stated to be copies, the fair presumption is 
that the Subordinate Judge, who heard the 
appeal and heard it against this very Moon- 
siff’s judgment, must hnve observed that 
these papers were copies. Wéether these 
jumma-wassil-bukee paperg were admissible 
as evidence or not, was nota point which 
conld be urged in review. They had been 
admitted by the Moonsiff, who observed 
regarding them: ‘ These papers are hardly 
“any evidence, and I cannot rely on the 
“uncorroborated testimony of one of the 
“ plaintiffs themselves to the effect that rent 
“was realized fiom the defendant, &c.” 
Considering, therefore, that in this case there 
was no ground upon which a review could 
legally be granted, the only question is 
whether the order granting the review must 
be considered as final. The Officiating Chief 
Justice, in the case above alluded to, says :— 
“It is contended that by Section 378 the 
“order whether for granting or rejecting an 
“application for review is final. This ques- 
“ tion, however, has practically been disposed 
“of by the recent decision of a Full Bench 
“in the case of Bhyrab Chunder Surmah 
“Chowdhry, page 84, 20 Weekly Reporter. 
“ The Court there held that the parties in a 
“special appeal are entitled to show that 


188 Civil 


THE WEEKLY REPORTER. 


Rulings. [Vol. XXIV. 





“ there hus been an error or defect in proce- | bill of sale was registered, and this map wus 


“dure in the granting of the review phich 
“ bas affected the decision of the case on the 
“merits by producing a different decision 
“from that which had in the first instunce 
“been come to.” 

Considering that there were no grounds 
upon which this review could legally be 
granted, the order for granting the review 
and the oder passed at the rehearing are set 
aside, and this appeal is allowed, and the 
decies of Baboo Nubo Coomar Banerjee, 
dated tlre 4th May 1874, is restored. ‘The 
nppellant will be entitled to his costs of this 
Court and of she Courts below. 





The 28th June 1875. 


Present: 
The Hon’ble W. F. McDonell, Judge. 


Map— Evidence. 
Case No. 1991 of 1874. 


Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 23rd 
April 1874, reversing a decision of the 
Sudder Moonsiff of that district, dated 
the 29th November 1873. 


Khetter Mohun Neogy and another 
(Defendants) Appellants, 


Versus 
e 
Sreenath Dutt fPleintis) Respondent. 
Baboo Gogal Lall Mitter for Appellants. 


Baboos Mohinee Mohun Roy and Bhowanee 
Churn Dutt for Respondent. 


A mip which had been registered as part and parcel 
of a bill of sale, and was part of plaintiff's title deed, 
was held to be admissible as evidence, 


Tux Jadge has found, as a fact from the evi- 
dence ou the record, that the land in dispute 
is identical with the land which was relin- 
quished by the defendant, and which was 
sold by Government as part of the railway 
land included in plot 122 ; and consequently 
that plaintiff, who is the purchaser from the 
party to whom Government sold the land, is 
entitled to be put in possession of the same. 
It is urged that the Judge was wrong in law 
in holding that the map filed by plaintiff was 
admissible as evidence ; but from a perusal of 
the bill of sale, it is clear that the map is 
part of the -plaintiff’s title deed. It is the 
original document of plaintifi’s title The 


also registered as part and parcel of the bill 
of sale. Holding that the map was admis- 
sible as evidence, and that this Court cannot, 
in special appeal, queation the finding on the 
facts, the appeal is dismissed with costs. 





The 28th June 1875¢6 


Present: 
The Hon’ble W. F. McDonell, Judge. 


Arliiration Award—Appeal— Objections. 
Case No. 2443 of 1874. 


Special Appeal from a decision passed by 
the Officiating Judge of the 24-Per- 
gunnahs, dated the 22nd June 1874, 
affirming a deciston of the Moonsiff of 
Sealdah, dated the 15th May 1874. 


Protap Chunder Roodro (Plaintiff) 
Appellant, 


Versus 


Huro Monee Dossia (Defendant) 
Respondent. 


Baboo Nullit Chunder Sen for Appellant. 


Baboo Bama Churn Banerjee for 
Respondent. 

No appeal lies from the decision of a Moonsiff in 
accordance with an arbitration award. 

The objections which can be raised against an award 
are such as at the outset are fatal to it, e.g., objections 
which deny its genuineness or deny that the objector 
was a consenting party to the arbitration. 

Tis was a suit for the recovery of rent 
at an enhanced rate. The case was referred 
to the arbitration of three persons with the 
consent of both parties, who drew out an 
instrument to the effect that the decision of 
the majority should be binding in case of 
difference of opinion amongst the arbitrators. 
The Moonsiff decided the case in accordance 
with the award given by the majority of the 
arbitrators. Au appeal was preferred to the 
Judge, who held that as the judgment of 
the Moonsiff was given according to the 
award of the majority of the arbitrators, if 
was fiual, aud no appeal lay in the case, 

In special appeal, it is urged that the 
Judge is in error in not entering ivto the 
appeal upon the ground that under the law 
no appeal lay against the decision of the 
Moonsiff. Several decisions of the High 
Court have been referred to, and it seems 
quite clear that where an award has been 
made, and the decision of the Moonsiff is in 


1875.1 Civil 


— 


accordance with that award, there is no 
appeal, It is contended, however, by Baboo 
Nullit Chunder Sen that the High Court, in 
a Full Bench decision, reported in 15 
‘ Weekly Reporter, p. 9, held that although 
a decision, which is given in accordance with 
an award, is final, still it is open to the 
appellant tg show that the paper which has 
been filed is not the award. From the Full 
Bench decision referred to, it would appear 
that the objections which can be raised 
against the award are such as at the outset 
are fatal to the award, such as objections 
which deny its genuineness, or deny that the 
objector was a consenting party to the arbi- 
tration. In the present case, the objections 
raised before the Moonsiff were not of such 
description. The genuineness of the award 
was never disputed, and it is quite clear that 
all the parties consented to the arbitration. 
Holding that the Judge was right in deciding 
that the objections raised against the award 
were such as could not be heard in ‘appeal, 
this appeal is dismissed with costs. 
® 


The 28th June 1875, 
Present: 
The Hon'ble E. G. Birch, Judge. 
Closure of a Drain. 
Case No. 2357 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Sarun, dated 
the \7th July 1874, affirming a decision 
of the Aoonstff of Chaprah, dated the 
23rd September 1871. 


Paran Dutt Pandey (Defendant) Appellant, 


VETSUS 


Ajoodhya Pershad Misser (Plaintiff) 
Respondent. 


Baboos Hureehur Nath and Jodoo Nath 
Sahoy for Appellant. 


Baboo Bama Churn Banerjee for 
Respondent. 

To justify a decree directing the closure of a new 
drain, ıt is not sufficient for the drain to cause annoy- 
ance to the plaintift, but he must show that he has 
sustained special damage, with a probability of greater 
inconvenjence and damage. 

In this case the Moonsiff went to the spot 
and satisfied himself by personal inspection, 
as well as by the evidence which he recorded, 
_ that the drain cut by the defendant was a 
new drain, and that it caused special incon- 
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venience to the plaintiff; and he directed 
that š be closed. 

The Subordinate Judge has concurred in 
finding that the drain is a new drain, and 
causes annoyance to the plaintiff. This of 
itself would not be sufficient, but as J find 
that the Moonaiff satisfied himself that tho 
plaintiff had really sustained special damage 
from this new drain discharging itself in 
front of his door, and as it seems probable 
that in the rainy season it would be product- 
ive of still greater inconvenience and 
damage to the plaintiff, I think that tho 
finding of the Lower Courts ought to stand. 

The appeal must be dismissetl with costs. 


The 29th June 1876. 


Present: 
The Hon’ble E. G. Birch, Judge. 


Dismissal of a Suit— Costs of Adjournment. 
Case No. 2174 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Jessore, dated 
the lst June 1874, affirming a decision 
of the Moonsiff of Narail, dated the 
24th August 1873. 


Obboy Churn Mojoomdar and others 
(Plaintiffs) Appellants, 


VET8LUS 


Shaikh Panch Cowree an@ others 
(Defendants) Requondents. 


Baboo Ashootosh Dhur for Appellants. 
No one for Respondents. 


Where a suit was dismissed by the first Court (and 
the order of dismissal affirmed bv the Lower A ato 
to pa 
the costs of an adjournment which he had aredi 
with a view to a compromise, and ıt did not appear that 
the Court had estimated those costs, the order was 
held to be unjust and the case remanded for trial, 


In this case both the Moonsiff and tho 
Subordinate Judge seem to me to have taken 
a harsh view of the law. 

The 18th of August was the date fixed 
for the final disposal of the case, that is to 
say, for the presence of the witnesses of 
both parties. It appears that some overtures 
for compromise had passed between the 
parties, inasmuch as on the 138th August a 
petition was filed by the plaintiff praying 
that  month’s time may be allowed to 
enable them to arrange the suit. The order 
on this was, “Let the petition come up 

H 


A 
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to-morrow.” On the 14th the Moonsiff, with- 
out at all taking into consideration the fact 
that the partiés were contemplating a com- 
promise, and justifying his proceedings on 
the ground that plaintiff declined to pay 
the costs of the adjournment, and overlook- 
ing the fact that the plaintiff had asked that 
warrants might be issued to cause his wit- 
nesses to attend, at once dismissed the suit 


because the plaintiffs witnesses were not 


present. 

On appeal, the Subordinate Judge, appa- 
rently without considering the circumstances 
of the case, affirms the order of the Moonsiff, 
but on the ground that the plaintiff had de- 
clined to pay the costs of an adjournment. 
There is nothing on the record to show what 
the Court estimated those costs at, and it 
is very probable that an ignorant man would 
not understand what he would be liable to 
pay and hesitated to assent to do go. 

The orders of both the Lower Courts 
appear, under the circumstances of this case, 
to be unjust and cannot be supported. ‘The 
case must, therefore, be remanded ta the 
Court of first instance for trial on the merits. 

The costs of this appeal will abide the 
result. 


The 29th June 1875. 


Present : 
The How’ble E, G. Birch, Judge. 


Notice of Enktancement—Act VIII (B.C) of 
1869 3. 18— Reg. VILI of 1873 s. 51, 


Case No. 2184 of 1874. 


Special Appeal from a decision passed by 
the Judge of Dacca, dated the 16th June 
1874, affirming a décision of the Moon- 
siff of Moonsheegunge, dated the 31st 
March 1874. 


- Koomodinee Kant Banerjee Chowdhry and 


others (Plaintiffs) Appellants, . 
versus 
Huree Churn Tupadar and others (Defend- 
ants) Respondents, 
Baboo Bykunt Nath Dass for Appellants. 
Baboos Chunder Madhub Ghose and Bama 
Churn Banerjee for Respondents. 


A notice describing an intermediate holder as an 
ordinary tenant, and avowedly served under Act VIIL 
(B.C.) of 1869 s. 18, cannot be considered such a notice 
as is required by the provisions of Reg. VIII of 1878 
8, ol. 


In this case the Moonsiff distinctly finds 
that- the notice which was served upon the 
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defendant was bad in law, and that the plain- 
tiff’s suit could not proceed upon the basis 
of such a notice, There is some ambiguity 
about the judgment of the Lower’ Appellate 
Court, but the conclusion that the Judge 
arrives at is, that the Moonsiff is right in 
holding that the notice served upon the 
defendant is not sufficient in law., 

I have referred tothe notice, and I find 
that it descrjbes the defendant as an ordinary 
tenant, and although it is now said that the 
plaintiff admits that he (defendant) is an 
intermediate holder, this after-thought or 
admission is not reconcileable with the terms 
of the notice. The notice treats the defend- 
ant as an ordinary ryot, and ignores his 
status ns a howaladar. 

Ruljngs in Volume XXII, Weekly Repor- 
ter, pp. 439 & 448, have been cited in 
support of the appellants’ contention. But 
it appears to me on reference to these rulings 
that they are rather against it. It appears 
to me that they can in no way be construed 
to hold that a notice in the terms of the 
one served in this case, treating om inter- 
mediate holder as an ordinary ryot,—a notice 
avowedly served under Section 18 Act VIII 
(B.C.) of 1869 can be considered a proper 
notice, such as is required by the provisions 
of Section 51 Regulation VIL of 1873. 

I think no error of Jaw has beer shown in 
the decisions of the Lower Courts,’ and the 
appeal must be dismissed with costs. 


The 30th June 1875. 


Present: 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Small Cause Courts —Jurisdiction—Act XI of 
1865 s. 6— Declaratory Suit as to a Bond being 
satisfied. 


Reference to the High Court by the Of- 
ciating Judge of the Small Cause Court 
at Kooshtea, dated the 16th January 
1876. 


Agur Mullick Mundul, Plaintiff, 
versus e 


Debnath Chatterjee and another, 
Defendants. 


A claim for money on a bond as specified in Act XI . 
of 1865 s 6 does not include a case for a declaration 
ê 


-decree for the return of the khut. 
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that the bond has been satisfied and is inoperative, A 
suit of that description, if maintainable, must be brought 


_ in the regular Court, 


Case.—THE plaintiff in this case borrowed 
a certain quantity of paddy from the defend- 
ant and executed a khut. He comes into 
Court for a decree to compel the defendant 
to return the khut, on the ground that the 
loan has bepn fully satisfied. The defence 


-is that a balance is still due on account of 


the khut. It is however proved by the 
testimony of the defendant's gomnstah, who 
had the charge of the defendant's loan 
business, that the paddy due by the plaintiff 
on account-of the khut in question has been 
duly repaid by him. 

Under the circumstances there appears to 
be no obstacle, as far as the question of fact 
‘is concerned, for the plaintiff to obtain a 
The 
defendant’s pleader, however, raised a ques- 
tion in bar to the maintenance of this case in 
this Court. He argues that as the demand 
is not for recovery of money, or of any 
personal property, but for a sort of declar- 
ation t® have the khut inoperative, this 
Court has no jurisdiction in the matter. I 
am, however, of a different opinion. It is 
not a declaratory suit, as the defendant’s 
pleader attempts to put to it, but a gnit for 
the recovery of a deed, a movenble property, 
in the possession of: the defendant, and of 
which the obligation imposed upon the plain- 
tiff has ceased to exist. Supposing the case 
does not fall within the category of a suit 
for the recovery of moveable property, it is 
nevertheless one of the class of suits for 
money due on bond or other contract. If in 
a case the plaintiff sues for recovery of 
money due on a bond, the defendant pleads 
repayment, the issue is whether the plea of 
repayment is correet, and so the same issne 
arises in a case where the defendant comes 
into-Court in the first instance to prove that 
which he was encumbered to prove if he 
bad waited till the institution of the case by 
the plaintiff. The issue being the same in 
either. case, the only difference is in the 
mode of relief, i.e, the recovery of money 
in one case aud the absolution from the 
liability in another. I um awatie of no 
instance in which one Court is competent to 
try a question at the instance of one party, 
and apother the converse of it arising out of 
the same. contract and involving the same 
issue. Every contract has its obligations 
imposed on both sides, aud thus in a case 
upon a bond, the breach of the defendant 
gives the plaintiff a right to sue for the 
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recovery of the loan, and it is quite impolitic 
to think that the same Court is not compe- 
tent & try the counter case by the defendant, 
when the breach on tle part of the plaintiff 
forces him to seek remedy. The obligation 
biuding on the defendant is to repay the 
loan, whereas the obligation on the plaintiff 
is to return the khut when the loan is repaid. 
This is an implied contract in every case, 
and it is the express one in the present case 
(see the khut filed by the defendant). I om 
therefore inclined to think that a claim for 
recovery of money due on a bond, &e., 
within the meaning of Section 6, Act XI of 
1865, ivclades a case both in its affirmative 
and negative form. ° 

It is also contended that no cause of action 
has accrued to the plaintiff, inasmuch as by 
the withholding of the return of the khut, 
the plaintiff has sustained no injury what- 
ever. True, but in regard to certain 
class of suits and persons, the Legislature has 
orduined that the aggrieved party has the 
option to bring a case immediately on the 
accrual of a thing, which in future may put 
him out of remedy, or to wait till the actual 
wrong is perpetrated. As for instunce, a 
ryot is at liberty to urge his right to abate- 
ment of rent in a case for recovery of arrears 
of rent brought by the zemindar, or may, 
if he chooses, bring an action for abatement 
before any suit for rent is brought against 
him. The analogy, I think, holds good in 
the present case, in which the lapse of time 
may deprive the plaintiff of thg evidence by 
which he can prove lis case, were he to have 
it tried immediately. he denial of the 
defendant to return the khut,on the plea 
that a balance is still due, is, I think, suffi- 
cient to give the plaintiff a cause of action. 

But as I was going to deliver judgment, 
the defendant’s pleader urged to refer tlfe 
cage for the opinion of the High Court, and 
as the question involved bas a legal bearing, 
and an important one, I am inclined to 
submit the case for the opinion of the Court, 
under Section 22 of Act XI of 1865, and 
decree the case in favor of the plaintiff with 
costs, contingent on the order of the High 
Court. 


The judgment of the High Court was 
delivered as follows by— 


Jackson, J— We are of opinion that this 
suit is not cognizable by the Court of Small 


‘Causes. In our opinion a claim for mouey 


on a bond as specified in Section 6, Act XI 

of 1865, does not include a case for a declar- 

ation that the bond has been satisfied and is 
29 
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inoperative. If any person is desirous to 
maintain and is entitled to maintain a suit of 
that description he must bring it m the 
regular Court. We may observe that having 
called for the plaint and the bond we find 
that the latter instrument does not contain 
any specific contract to return the bond. 
There is nothing in it beyond the usual 
expression that the borrower was to repay 
the money and thereupon take buck his.bond. 


—eoee Ee 


The 8th June 1876. 


Present: 


The Hon’ble L. S. Jackson and W. F. 
McDonell, Judges. 


Special Appeal— Underrating Evidence. 
Case No. 2351 of 1874. 


Special Appeal fiom a decision passed by 
the Officiating Additional Judge of the 
24-Pergunnahs, dated the 20th June 1874, 
reversing a decision of the First Moon- 
sif of Alipore, dated the 12th December 
1873, 


Surossutty Dossee (Plaintiff) Appellant, 


DETSUS 
B 


Umbika Nund Bigwas and others (Defend- 
eauts) Respondents. 


Baboos Mohinee Mohun Roy and Golap 
° Chunder Sircar for Appellant. 


Baboo Mohesh Chunder Chowdhry for 
Respondents. 


It having been found in special appeal that the 
Lower Appellate Court had greatly uuderrated the 
importance of a piece of evidence, to wit, a Chitta of 
the revenue survey, the case was sent back to that 
Court in order that it might reconsider the evidenca, 
and after giving proper weight thereto, pass such decree 
as the justice of the case might require, : 


Jackson, J.—THERE are two principal. 
questions raised in this special appeal being 
the questions to which the judgment of the 
Lower Appellate Court has been chiefly 
directed. The one is that of limitation, and 
the other is that of the plaintiff’s title to the 


THE WEEKLY REPORTER. 


Rulings. | Vol. XXIV. 


land in dispute. As to limitation, the Judge | 
appears to have taken a view of the .case | 
which is beside the real facts. It appears 
that the plaintiff acquired this property from 
a person who obtained it by purchase nt n 
Government sale for arrears of revenue con- 
siderably within twelve years before the com- 
mencement of the suit, and as by a grent 
number of rulings of this Courtea purchaser 
at a Government sale and also hia assignees 
are entitled to have possession of the estate 
free from all encumbrances and diminutions 
therefrom made since the date of settlement, 
the purchaser or his representative has twelve 
years from the time of the auctton-purchase, 
from which time his right accrues. There 
may be other grounds also upon which the 
defendant in this case would find it difficult 
to maintain the plea of limitation, but the 
ground we have stated is sufficient to dis- 
pose of that plea. ‘Then arises the question 
of the plaintiffs title. There can be no 
doubt that that title rests very much upon 
the chitta produced by the plaintiff dated 
1847, which is a chitta of revenue survey, 
an authenticated copy whereof i filed on 
the record, and which the Additional Judge 
anys is the strongest point in plaintiffs favor. 
That chitta clearly records the fact that 
there are lands situated within the ambit of 
the defendant’s Mouzah Tarulia belonging to 
Talook Chandbaria, the aren staged being 
some 28 beegahs, and it appears likely that 
these 23 beegahs may be identical with the 
lands now claimed by the plaintif. The 
Additional Judge observes in respect of that 
chitta, that even if unimpeached, it “ amounts 
“to nothing more than the opinion of the 
“Ameen which may have been based on 
“good ground, or, may, ‘on the other hand, 
“have been adopted merely second hand 
“from the first villager he met.” Now this 
appears to be n very extraordinary method 
of disposing of what is in fact a public re- 
cord, viz. the record of public work carried 
on by a public officer—the superintendent of - 
survey under the directions of the Govern- 
ment of Bengal. A chitta of the revenue 
survey stands a great deal higher than the 
Judge appears to suppose, and in this case it 
deserves particular weight, because it happens 
that the chitta bears the signature of the 
agent of the defeudant: the defendant having 
been at that time farmer of the estate. which 
is now held by the plaintiff as well as owner 
of the adjoining estate. This being so, it 
constitutes a very strong piece of evidence 
ngainst the defendant. The Judge, after 
giving it such diminished weight as he has 
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‘done, says :— Unfortunately for the plaintiff 
“itis contradicted by the chitta of 1848 
“A.D. produced by the defendant. ` This 
“is the measurement chitta of village 
“Tarulia,” and the contiadiction seems to 
arise in this way. In the opinion of the 
Judge when the chitta of Chandbaria con- 
tains mention of a quantity of land outlying 
and within te ambit of Tarulia, there should 
be ir the chitta of Tarulia itself a corre- 
sponding entry or note accounting for certuin 
lands within the ambit of that Talook but 
belonging fiscally to Chandbaria. It does not 
appear, however, that chitias are compiled 
on that principle. There can be no doubt 
on lovking at the chitta that the measure- 
ment in places skips over some portion of 
the lands which lie between the plot just 
measured and that about to be measured, and 
there is no entry or note in the chitta in 
such places showing to what mouzah the 
land so passed over belongs, and although, as 
observed by the Judge, there are entries of 
lands belonging to other villages geographi- 
cally within the limits of the Talook in this 
Chitta, it may well be that those villages had 
not at that time been measured, or at any 
rate there may be other means of accounting 
for the absence of the note as regards the 
Chandharia laud, and that mere circumstance 
does not:amount to a contradiction or dis- 
placement of the chitta of Chandbaria itself 
made in 1847. ‘ Considering, therefore, that 
the Judge has greatly uuderrated the im- 
portance of this piece of evideuce, viz. the’ 
chitta of 1847, and that he has considered 
such importance as it possessed in his opinion 
to be got rid of by counter evidence on the 
defendant's side, which is shown not to be 
the case, it is cleur, especially as the Addi- 
tional Judge on such ground overruled the 
decision of the Court below, that this case 
must go back to the Lower Appellate Court 
in order that that Court may reconsider the 
evidence, and after’ giving proper weight to 
the plaintiffs evidence pass such decree as 
the justice of the case may require. It may 
be useful to suggest that in this state of the 
documents, the Lower Appellate Court 
would do well to enll for the thackbust and 
survey maps of the two mouzabs, which 
would hardly fail to throw light on the 
chittas, 


[PRIVY COUNOIL JUDGMENT. | 
° The 22nd June 1875. 


Present : 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, and Sır Robert 
P. Collier. 


Act XXIII of 1861 8. 23— Mesne Profits— 
Interest — Execution Proceedings — Under- 
taking contrary to the Cursus Curie—Subst- 
tuted Defendants—Liabilities. 


On Appeal from the High Court of Judi- 
e cature at Madras. 


Sadasiva Pillai ° 


Versus 


Ramalinga Pillai. 


Their Lordships of the Prvy Council accept as 
settled law the following construction of the Indian 
Courts put upon Act XXIII of 1861 s 23, being a 
consensus of opinion established by a long course of 
decision, to wit that where a decree is silent touchiug 
interest or mesne profits, subsequent to the institution 
of the suit, the Court executing the decree cannot, under 
the clause in question, assess or give execution for 
such intereat or mesne profits; but the plamtiff is still 
at liberty to assert lus right to such mesne profits ın a 
separate suit. ar 

Where, ın the course of the continued oe as 
to such subsequent interest or mesne profits, the judg- 
mont-debtor executes an undertaking, not by a mere 
written agreement between the parties, but by an act 
of the Court, that in consideration of his being allowed 
to remain in possession pending appeal, he will, 1f the 
appeal goes against him, account in that suit and before 
that Court for the mesne profits ın question, he cannot 
escape from the obligation, because when he contracted 
it, the course and practice of the Courts proceeded upon 
a: construction of the Statute which hg since been 
pronounced to be erroneous, 

Where a respondent, by reviving an appeal, substitutes 
himself for his father as a defeHdant in the suit, he 
assumes not merely lability as heir in gthe ordinary 
way, but the position of defendant with all the rights 
aad liabilities which had previously attached to it, 


Saunmooa@a Pillai aud Chiddgnbrun Pillai 
were cousins, aud the only members of a 
joint and undivided Hindoo family. Shun- 
mooga died first, and in 1858 the appellant, 
claimjng to be his adopted son, brought a suit 
to enforce his rights against Chiddunbrun, 
who denied the validity of the alleged 
adoption. The suit was in its nature one 
to establish the pluintiff’s title as the heir 
of his adoptive father, and to obtain a partition 
of the joint family estate. It specifically 
claimed the mesne profits of the landed 
property from the date of the ulleged exclu- 
sion,—that is to say, from the Fusli year 
1267, corresponding with 1857-58, but did 
not claim mesne profits for the subsequent 

ears. 

Ono the Ilth of June 1859, the Civil 
Judge of Cuddalore made a decree in the 
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plaintif’s favour, which affirmed his title 
as adopted son of Shunmooga, awarded to 
hima moiety of the joint state, includin 
certnin lands, and the sum of Rs. 4,895-6-7 
as his share of the mesne profits of such 
Jands for the Fusli year 1267, but was silent 
ns to the mesne profits which had accrued 
since the institution of the suit. Both 
parties appealed against this decree to the 
High Court of Madras, which, by its decree 
dated the 24th of September 1860, dismissed 
the defendants appenl and modifed the 
decree of the Civil Court by awarding to the 
plaintiff a further sum of Rs. 3,494-4-1 as 
the value of his share in certain jewels and 
other movable property. It left the decree 
of the Civil Court untouched in respect of 
the mesne profits of the immovable pro- 
perty. 

The defendant appenled against the decree 
of the High Court to Her Majesty in 
Council. His appeal nbated on his death 
in 1862, but was revived by his son, the 
present defendant, and was finally dismissed 
hy an order in Council in February 1864. 
This antecedent Jitigation, therefore, has 
conclusively established the title of the 
plaintiff to whatever he can claim under the 
decree of the 11th of June 1859, as varied 
by that of.the 24th September 1860. 

In September 1864, the plaintiff com- 
menced the proceedings out of which this 
appeal has arisen, in order to obtain execu- 
tion of the decree made in his favour. By 
his petitionghe prayed to be put into posses- 
sion of his share of the lands; to have 
execution for thd ascertained sums awarded 
to him by éhe decree, including the mesne 
profits for the Fusli year 1267, with the 
interest thereon ; and also to have execution 
for the two farther sums of Ra. 48,075-14 l, 
and Rs. 15,890-15-7, the first being the 
alleged amount of mesne profits for the six 
years from Fusli 1268 to Fusli 1273 ; and 
the latter the estimated amount of intgrest 
due on such mesne profits. He has been 
put into possession of his share of the lands, 
and may be assumed, subject to what may 
be said hereafter touching his share of the 
outstanding debts due to the joint estate, to 
have obtained all to which he ean be entitled 
under the decree except the two last men- 
tioned items ; or, such other sums, if any, 
as may be due to him for the mesne profits 
for the years ‘in question, and interest 
thereon. His claim to such subsequent pro- 
fits nud interest was litigated between him 
and the respondent in the proceedings which 
will be hereafter more particularly consi- 
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dered. The result of these was an order of 
the Civil Court dated the 8lst of January 
1872, whish awarded to the plaintiff the 
sum of Rs. 86,228-6-2 for mesne profits, 
but rejected his claim for interest thereon. 

Against that order both parties appealed, 
the plaintiff insisting that he was entitled 
to more tlian had been awarded to him for 
mesne profits, and also to inter@st on sach 
profits; the respondent for the firat time 
contending that, inasmuch as the mesne pro- 
fits in question were neither asked for in the 
plaint, nor awarded to the plaintiff in the 
decree, the Civil Judge had no jurisdiction to 
award them under Section 11 of Act XXIII 
of 1861, the enactment under which he Jad 
proceeded, and taking other objections to the 
order. 

On the 28th of June 1872, the High 
Court of Madras disposed of these nppenls 
by reversing the order of the Civil Court 
on the ground that, under the decree in the 
original suit, mesne profits subsequent to 
1868 were not recoverable. The present 
appeal is against the last mentioned order. 

The first question to be consideréd is the 
construction to be put upon the 11th Section 
of Act XXIII of 1861, of which the mate- 
rial portion is in the following words :—“All 
questions regarding the amount of any mesne 
profits which, by the terms of the decree, 
may have been reserved for adjustment in 
the execution of the decree, or of any mesne 
profits or interest which may be payable in 
respect of the subject-matter of a suit, 
between the date of the suit and the execu- 
of the decree, and any other 
questions arising between the parties to the 
suit in which the decree was passed, and 
relating to the execution of tha decree, shail 
be determined by order of the Court execut- 
ing the decree, and not by separate suit, and 
the order passed by the Court shall be open 
to appeal.” 

It is contended on behalf of the appel- 
lant that the words “all questions regard- 
ing the amount of any mesne profits or 
interest which mny bs payable in respect 
of the subject-matter of a suit between the 
date of the suit and the execution of the 
decree,” are wide enough to embrace, and 
ought to be taken to embrace, the claims 
now- under consideration. On the other 
hand, the learned Counsel for the respond- 
ent insist that the word ‘ payable” is to be 
read as “payable under the decree,” and 
have cited numerous cases to show that, 
notwithstanding some earlier decisions to the 
contrary, all the High Courts of India have 
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now accepted as settled law these proposi- 
tious: Ist, that where the decree is silent 
touching interest or mesne profits subse- 
quent to the institution of the suit, the 
Court executing the decree cannot, under the 
clause in question, assess or give execution 
for such interest or mesne profits ; and 2nd, 
that the plaintiffis still at liberty to assert 
his right t@ such mesne profits in a separate 
suit. ‘That this construction has now for 
severnl years prevailed in the High Court 
of Calcutta is shown by the Full Bench 
Ruling of the 138th of September 1866, 
6 W. R., 109, the decision of the 18th 
of June 1868, 1 B. L. R., 188, and numer- 
ous other cases. That it has been adopted 
by the other High Courts is shown ; as to 
that of the North-West Provinces, by the 
decision of the 10th of November 1869, 
cited by Mr. J. Kemp, in the 22 W. B. 
260 ; as to that of Madras, by the Full 
Bench Ruling of the 10th of December 1867, 
4 Madras H. C. R., 257 ; and ns to that of 
Bombay, by the Fult Bench Ruling of the 
10th of December 1867, 4 Bomb. H. C. 
R., 181) followed by the decision of the 15th 
of June 1869, 6 Bomb., H. C. R., 109. 

The alleged consensus of the Indian Courts 
being thus established, their Lordships, 
whatever their opinion upon the construc- 
tion of this clause might have been, had the 
questions been res integra, do not think it 
would be right torun counter to so long a 
course of decision upon what is, in fact, 
merely a question of procedure,—it being 
admitted that the.plaintiff may assert rights 
of this nature, if they exist, in a separate 
sult. ‘They, therefore, accept the construc- 
tion of the Indian Courts ns settled law ; 
aud that acceptnnce, ng was admitted at the 
bar, suffices to dispose of the clnim to inter- 
est on the subsequent mesne profits which 
is raised by the present appeal. 

Jt was, however, contended, as to the 
principal of the mesne profita in question, 
that the special circumstances of this case 
take the plaintiff’s claim out of the general 
rule ; and are sufficient to support the order 
of the Civil Court of the 31st of January 
1872. And their Lordships will now pro- 
ceed to ccusider what those circumstances 
are, and the legal effect of them. 

The decree of the llth of June 1859 
conclusively established the right of the 
plaintiff as against the defendant to a share 
in the lands forming part of the joint estate, 
and to the mesne profits attributable to 
that share for the Fusli year 1267, being 
the year next preceding the institution of 
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the suit. His title, therefore, to the lands 
of which he has obtained possession, and to 
megne profits on those lands from a certain 
date, cannot be impugned. Had there been 
no appeal, and the decree hnd heen followed 
by immediate execution, the plaintiff would 
have been put into possession of his Jands, 
and would ever since have received the rents 
and profits of them. The only mesne profits 
touching which any question could have 
arisen, would have been those for the year 
which elapsed between the date of thie 
institution of the suit and that of the docree. 
Execution was suspended, but not necessarily 
an by the appeals, and he defendant 
could only remain in possession on the terms 
of giving security for the execution of tho 
decree, should it be affirmed against him. 


Such being the legal position of the parties, 
the plaintiff, on the 8th of December 1869, 
presented a petition (p. 78) to the Civil 
Judge of Cuddalore, claiming, in addition to 
the mesne profits specifically given by tha 
decree, n certain sum as the then ascertained 
mesne profits for the Fushi year 1268 (being 
that which immediately followed the insti- 
tution of the suit), and a further sum for the 
mesne profits not yet ascertained for tho 
Fusli year 1269; and praying that, should 
the defendant fail to give security for the 
subsequent profits, security to rbide the 
event of the appeals should be taken from 
the plaintiff, and that he should be allowed 
to take out immediate execution, A counter 
petition was filed, and other proceedings 
had ; but ultimately angorder of the Court 
was made, under which the dgfendant exe- 
cuted the instrument of the 26th of January 
1860, which is set out at p. 81 of tho 
record. 


The High Court made its decree dispos- 
ing of the appeals in August 1860; and on 
the 11th of December in that year the plain- 
tiff, contemplating the possibility of the 
appeal to Her Majesty in Council, which 
wns afterwards preferred, made n second 
application to the Civil Court of Cuddalore, 
praying that the defendant might give further 
security to cover both the additional sum 
awarded to the plaintiff by the decree of the 
High Court, and the mesne profits of the 
lands for the current Fusli year 1270 ; and 
that in default of his doing so security to 
abide the event of the appeal might be taken 
from the plaintiff, and he be allowed to 
execute the decree. Upon this second 
application an order of the Court was made, 
under which, on the 19th of March 1861, the 
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defendant executed the further security, 
which is set out at p. 85 of the record. 

The original defendant died, and the 
appeal was revived by the respondent as his 
son nud heir some time in 1862. 

On the 29th of January 1863, the plain? 
tiff applied again to the Civil Court of 
Cuddalore, praying that the respondent, ns 
the heir of the original defendant, should 
give secyrity for the mesne profits for the 
. Fushi years 1271 aud 1272, with the usual 
alternative that, if he should fail to do go, 
security to abide the event of the appeal 
should be tnuken from the plaintiff, and he be 
allowed to haye execution. On this. appli- 
cation an order of the.Court was made, 


under which, on the 25th of April 18683,. 


the respondent executed the document at 
p. 87 of the record. 

That instrument is addressed to the Civil 
Court of Cuddalore, is entitled “A Ready 
Money Security Bond respectively executed 
by the respondent as son and heir of the 
original defendant,” and is in these words :— 

“Pursuant to the order passed by the 
Court requiring me to furnish security for 
the two Fuslies 1271 and 1272, the probable 
amount whereof has been put down at 
Re. 9,880-12-11 for both the Fuslies, iu 
original suit (O. S.) No. 1 of 1868 of the 
snid Civil Court, I agree to pay up the same 
when the original decree comes to be exe- 
cuted. Failing to do so, I consent to 
my property hereunder mentioned Being 
proceeded agginst, aud the amount recovered. 
Deducting, therefore, from the said amount of 
Rs. 9,880-12-11 He. 4,616-15-11, which is 
the surplus ein the security furnished in 
1270, the remninder is Rs. 6,264-13-0; for 
this amount I give you a security lien upon 
the property hereunder mentioned, and indis- 
putably belonging to my share.” Then fol- 
lows a list of property. i 

The two former instraments executed by 
the original defendant are substantially , to 
the same effect, They are also nddessed to 
the Civil Court; they contain an obligation 
to pay subsequent mesne profits for tlie years 
which they respectively cover, and point 
even more plainly to the ascertainment of the 
amount of such profits when the decree 
should come to be executed, and to their 
realization, if not then paid, by the Court, 
The effect then of each document seems to 
be an undertaking on the part of the person 
executing it, and that not by a mere written 
ngreement between the parties, but by an act 
of the Court, that in consideration of his 
' being allowed to remain in possession pend- 


ing the appeal, he will, if the appeal goes 
against him, account in that suit, and before 
éhat Court, for the mesne profits of the year | 
in question. That such was the understand- 
ing of the parties is shown by the earlier 
proceedings in execution, and in particular 
by the respondent’s counter petitions of the 
18th of October 1864, and the 25th of April 
1868. (Record, pp. 9 and 31.9 By the 
first of these the respondent, not disputing 
his liability for the six years’ mesne profits 
claimed, though he did dispute his linbility 
for interest thereon, offered terms of com- 
promise, and only suggested that the account, 
by reason of its complexity, would be better 
taken in a regular suit. The second contains 
this statement :— The plaintiff now claims 
mesne profits for the years subsequent to the 
decree. Though this petitioner is bound to 
pay the same, still the amount asked by the 
plaintiff is excessive, ond has been fixed by 
him at his plensure ;’’ and then follows a plea 
ad misericordiam. The objection now taken 
to the recovery of these subsequent mesne 
profits by proceedings in execution was 
first taken by the respondent in the grounds 
of appeal filed by him in May 1872. That 
the respondent should have come under the 
obligation supposed ; that the plaintiff should 
have failed to apply either to the Civil Court 
or to the Appellate Court for the amendment 
of the original decree by making it ® decree 
for mesne profits subsequent to the institu- 
tion of the suit; and that” the respondent 
should linve omitted whilst the proceedings ° 
in execution were pending in the Civil Court 
to take the objection now taken to them, 
are all circumstances which the fact, that up 
to December 1867, the wider consti uction for 
which the appellant contends. was put upon 
the 11th Section of the Act of 1861 by the 
Courts of the Presidency of Madras, and 
regulated their practice, goes far to explain. 
But if: the respondent has contracted an 
obligation to account in this suit for the 
subsequent profits claimed, he cannot escape 
from it, because when he contracted it, the 
course aud practice of the Courts proceeded . 
upon a construction of a Statute which has 
since been pronounced to be erroneous. 

Their Lordships will now consider some 
of the objections which have been taken to 
the conclusion that the respondent has, by 
the proceedings in question, incurred the 
obligation supposed. 

Tt was snid that the last (so-called) 
“ security bond” was alone the act of tle res- 
pondent, and a distinction was taken between 
his obligation under that, and those incurred 
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by his father under the two other instru- | suit under Section 196 of the Code of Proce- 


‘ments. Their’ Lordships, however, observe 
that these are-not mere bonds of the father, 
in respect of which the respondent, as heir, 
might be liable in the ordinary way. They 
are proceedings in Court importing a certain 
liability to be enforced in the suit against the 
defendant to that suit.. By reviving the 
appeal thee respondent substituted himself 
for his father as defendant in the suit; and 
assumed the position of defendant, with all 
the rights and liabilities which had previously 
attached to it. And that he intended to do 
so is further shown by the claim in his 
security bond to take credit for a sum which 
he alleged to be surplus security given by 
the preceding bond. 

Again, it was suggested that the proceed- 
ings in the Lower Court, which resulted in 
these security bonds, were irregular; that 
after the appeal to the High Court the 
power to allow or to suspend execution, and, 
in the latter case, to fix the terms on which 
execution should be suspended, belonged 
solely to the Appellate Court. Their Lord- 
ships afe by no means clear that this 
objection is well founded; but, whether it 
be so or not, it comes too late. It was never 
taken in the Lower Court where the proseed- 
ings were had. There was no appeal from 
the orders of that Court which directed 
security go be given. It would be in the 
highest degree unjust to allow such an 
Kini now to prevail against the appel- 
ant. 

Again, Mr. Norton argued that the pro- 
ceedings of the Civil Court of Cuddalore in 
the appoiutment of the commission and the 
assessment of the mesne profits were irre- 
gular, because its powers were spent, at all 
events as to the mesne profits, by the 
execution issued by Mr. Ellis, the then 
Judge, in January 1865. ‘Their Lordships 
can see no ground for this objection. It 
would seem that the intention-of the Court, 
whether under Mr. Ellis, or his successor 
Mr. Hodgson, was to give the plaintiff 
execution as prayed by his petition, but to 
give it piecemeal, and as it could conveniently 
be‘given. The order in question gave him 
execution for the ascertained sums to which 
he was entitled under the decree. In 
December 1865, he was under a later order 
put into possession of the land. The amount 
of the subsequent mesne profits could only 
be ascertained by inquiry. The same pro- 
ceedings would probably have been had if 
the decree had expressly given the mesne 
profits subsequent to the institution of the 


dure, 

Upon the whole, their Lordships are of 

opinion that the respondent, by the proceed- 
ings in question, did come under an obligation 
to account in this suit for the subsequent 
mesne profits of the appellant’s land, which 
was capable of being enforced by proceedings 
in execution, notwithstanding the construc- 
tion of the 11th Section of the Act of 1861, 
which now prevails in Madras. They con- 
ceive that this liability made the accounting 
“a question relating to the execution of the 
decree,” within the meaning of the latter 
clause of the Section, But eyen if it did 
not, they think that upon the ordinary 
principles of estoppel, the respondent caunot 
now be heard to say that the mesne profits 
in question are not payable under the decree. 
Nor do they feel pressed by the observations 
made by Mr. Justice Markby in the caso 
reported in the 4 B. L. R., p. 113.* 
_ The Court here had a general jurisdiction 
over the subject-matter, though the exercise 
of that jurisdiction by the particular pro- 
ceeding may have been irregular. The case 
therefore seems to fall within the principle 
laid down and enforced by this Committee in 
the recent ease of Pisani v. the Attorney- 
General of Gibraltar, 5 L. R., P.C., 516, in 
which the parties were held to an agreement 
that the questions between them should be 
heard and determined by proceedings quite 
contrary to the ordinary cursus curie. 

From what has been said itefullows that, 
in their Lordships’ opinion, the order of the 
High Court, which is under appeal, ought to 
be reversed. Their Lordsħips «vould have 
felt grent regret in coming to the contrary 
conclusion. That proceedings begun in 
1864, and for several years carried on without 
objection, should in 1875 be pronounced 
infructuous on the ground of irregularity, 
and the party relegated to a fresh suit in 
order to assert an indisputable right, would 
be a result discredituble to the administration 
of justice. In such a suit the plaintiff would 
probably find himself, either successfully or 
unsuccessfully, opposed by a plea of limita- 
tiou. Ifsuch a plea were successful, grent 
injustice would be done to the plaiutiff; if 
it were unsuccessful, the respondent would 
probably find himself in a worse position 
than that in which he will be placed by the 
allowance of this appeal; since in such a 
guit the plaintiff might recover interest. 

With the claim for interest made by the 
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present appenl their Lordships have already 
dealt. They can see ‘no grounds for the 
other objections taken by the appellant to 
the order of the Civil Court, They are of 
Opinion, in particular, that, in the circum- 
stances of the case, that Court could not 
have dealt otherwise than it has dealt with 
the plaintiffs share in the outstanding debts. 
On the other hand, the respondent has not 
insisted on nny of the objections taken in his 
grounds of appeal to the High Court other 
than‘that on which the High Court made its 
order. Their Lordships, therefore, will 
humbly advise Her Majesty to reverse the 
order of the, High Court of the 28th of 
June 1872, and in lieu thereof to order 
that the appeal against the order of the 
Civil Court of Cuddalore of the 31st of 
January 1872, do stand dismissed, and thé 
said order affirmed, and that each party do 
pay his own cost, both of the appeal to the 
High Court and of this appeal. 


The 30th June 1875. 


Present: 


The Houn’ble A. G. Macpherson and H. B. 
Lawfoid, Judges. 


Pre-emption— Waiver. 
Case No. 493 of 1874. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 12th 
December 1873, affirming a decision of 
the Moonsiff of Arrah, dated the 3lst 
July 183. ¢ 


Kooldeep Singh (Plaintiff) Appellant, 
versus 


Ram Deen Singh and others (Defendants) 
Respondents. 


Mr. M. L. Sandel for Appellant. « 


Baboo Mohesh Chunder Chowdhry 
for Respondents. 


A party must be deemed to waive his right of pre- 
emption when he declines the seller’s offer of purchas- 
ing the property. 


Macpherson, J.—WE ore of opinion that 
the plaintiff, having been offered by the 
seller the option of purchasing the property, 
and having declined it, aud the sale having 
therefore been, with the knowledge of the 
plaintiff, completed with the purchaser, the 
plaintiff must be deemed to have waived 


his right of pre-emption, and could not now 
enforce it. See 18 Weekly Reporter, 401, 
and 15 Weekly Reporter, 247. 

This appeal is therefure dismissed with 
costa. 


The 80th Juue 1875. 


Present: 7 


The Hon’bla Lonis S. Jnckson and W, F. 
McDonell, Judges. 


Act XVIII of 18869 ss. 18 & 28—Stamping 
after Execuhon—Isvidence not alluded, to ın 
Plaint. 


Reference to the High Court by the Officiat- 
ing Judge of the Small Cause Court at 
Dacca, dated the 9th April 1875. 


Sreemutty Noor Bibee, Plaintiff, 
versus 


Shaikh Rumzan, Defendant. 


A document is receivable on being duly stamped, andas 
bearing the stamp required by the law, for te purpose 
of the trial in which the document is tendered in evi- 
dence; and it is no business of the Court to enquire what 
time the stamp was affixed, or whether the provision of 
the stamp law was duly observed, which is a matter 
connected with the law as to penalties, 

Even if the document were not admissible, the plain- 
tiff might recover on such part of the case as he could 
make out by other evidence (provided it is recoverable 
with reference to the law of lmitation$, notwith- 
standing that he had ın his plaint referred to such docu- 
ment as the basis of his suit, 


Case—THE plaint (a copy of which is 
annexed herewith) is to the following 
effect :—The defendant was the gomastah of 
the plaintiff, and carried on her business at 
Nazira, a place in Assam. On 24th Joisto 
1279, the defendant signed the account in 
his name in the plaintiff's khatta (prodpced), 
settling Rs. 96-15-9 as the balance due 
to her from him. The plaintiff seeks to 
recover that amount, dating her cause of 
action from the 24th Joiato aforesaid. 

The defendant denies that any settlement 
of accounts took place, or that he signed his 
account in the plaintiff's kbatta, admitting 
any balance as due from himself. The real 
fact: according to bim being that, instead of 
he owing to the plaintiff anything, the latter 
is indebted to him. The defendant’s pleader 
further urged that, on the face of the account 
exhibited by the plaintiff, it is apparent that 
the stamp was not affixed to. it when the 
balance is alleged to have been struck and 
signed by the defendant, and that, under 
Section 28 Act XVIII of 1869, this suit 
is not maintainable at all. 
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The following facts have been elicited by 
evidence :—~That nn account was stated on 
the date mentioned by the plaintiff; that n 
balance amounting to Rs. 96-15-9 was 
struck and admitted by the defendaut ;` that 
the defendant signed the account at the place 
whete the balance was struck ; and lastly, that 
the adhesive stamp was affixed some time after 
the defendant had signed the account. 

With reference to the last plea of the 
defendant’s pleader, which is borne out by 
the evidence supplied by the plaintiff herself, 
the plaintiff’s pleader referred me to a decision 
of the lst Judge of the Small Cause Court 
of Calcutta, who expressed an opinion that, 
under Section 18 of the Stamp Act, every 
document is admissible in evidence, provided 
it “bears” a stamp of the prescribed value 
at the time it is produced in Court, no mutter 
when the stamp might have been affixed, 
and that Section 28 of the Stamp Act was 
not intended to make documents inadmissible 
in evidence for afier-stamping, but only to 
make a person guilty of the offence liable 
to certaip criminal pevalties. The pleader 
hence contended that the written admission 
of the defendant contained in the account 
éxhibited is perfectly legal evidence, inasmuch 
as it“ bore” a stamp whenit was filed in Court, 
and that the plaintiff is entitled to a decree 
on the strength of it. 

It seefos to me, however, that the argu- 
ment relied upon by the plaintiff's pleader 
is fallacious, and not warranted either by 
the letter or the spirit of the Stamp Act. 
Section 18 only ordains that “ no instrument 
shall be received in evidence unleas it bears 
a stamp of the prescribed value.” But it 
does not say that every document that bears 
such a stamp at the time of its production 
should be admitted in evidence. That the 
Legislature did uot mean to say so is evident 
fiom the Section immediately following 
(Section 19), which expressly enacts that, 
unless the negotiable securities therein speci- 
fied are stamped at the particular time 
indicated, they shall not be available for any 
purpose whatever. 

It may be further observed that Sections 
18 and 28 have been designedly placed in 
one and the same part (Chapter LIL) of the 
Act, and that part only treats of the admissi- 
bility or otherwise of “ documents unstamped 
or iusulficiently stamped.” The provisions 
respecting criminal penalties are contained 
in a quite distinct part, viz, Chapter IV. 

If again Section 28 had nothivg but crimi- 
, bal penalties in view, its existence side by 
side with Section 29 would be difficult to 


account for. For the purpose of making 
provigjons for such penalties, Section 29 
would alone have answered. Section 28 
would in that case be redundant, and would 
be a mere repetition of what is contained 
in Section 29. Butit is not to be supposed 
that the Legislature should have employed 
two distinct Sections to express one and the 
snme thing. It is evident, therefore, that 
in enacting Section 28, they had something 
other than crimiual penalties in view, and 
that that something was no other than the 
making of after-stamped documents at once 
inadmissile in evidence. 

I was hence of opinion thatethe plaintiff 
cannot obtain a decree on the written admis- 
sion of the defendant relied on by her. 

On my announcing this view of the case, 
the plaintiffs pleader submitted that, if ho 
could not use the written admission as 
evidence, the allegation to that effect in the 
plaint might be treated as a surplusnge, and 
that his client would still be entitled toa 
decree on the ground of the statement of 
account and the verbal admission of the 
balance struck, of which there is ample 
evidencein the record. To thia the defendant’s 
pleader objects. He maintains that the plaintiff 
is bound to prove her case exactly as stated 
in the plaint; that there she uses the written 
admission of the defendant as her sole cause 
of action, and that she should not be allowed 
to shift her ground. My opinion, however, 
is that the words of the plaint are compre- 
hensive enough ; thata verbal adrffission on an 
adjastment of accounts may be implied 
therefrom, and that the pif tiffs claim (with 
the exception of a part witch B barred by 
limitation, and which the verbal admission 
canuot revive) may be decreed in this very 
suit. 

The plaintiff’s pleader, however, being 
dissatisfied with my decision rejecting the 
written admission of the defendant on account 
of after-stamping. and the defendant’s pleader 
again strenuously maintaining that the 
plaintiff is not at any rate entitled to a decree 
on her present plaint, I have deemed it 
proper to take the opinion of the Hon’ble 
Judges of the High Court before pro- 
nouncing a final decree. 

The judgment of the High Court was 
delivered as follows by— 

Jackson, J.—There are two questions 
referred in this case by the Judge of the 
Court of Small Causes, one is whether a 
stamped acknowledgment is receivable in 
evidence when it is shown that the stamp 
has been affixed to such acknowledgment 
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subsequent to the making of it against the 
provisions of Section 28 of the General 
Stamp Act of 1869 ; and secondly, if such 
document is not receivable in evideuce, is 
the Court at liberty to decree such part of 
the plaintiff's claim as is recoverable with 
reference to the law of limitation upon other 
proof, notwithstanding that the plaintiff has 
in his plaint referred to such acknowledg- 
ment as the basis of the suit ? On the first 
point, we are of opinion that the document 
is receivable on being duly stamped and as 
beuting the stump required by the law for 
the purpose of the trialin which dhe docu- 
ment is teudéred in evidence, und that it is 
no business of the Court to euquire at what 
time the stamp was affixed, or’ whether the 
provision of the stamp law was duly observed. 
That is a matter which seems to be con- 
nected with the law as to pennlties, On 
the second poiut also we are of opinion that 
even if the document were not admissible, 
the plaintiff might recover on such pait of 
the case as he could make out by other 
evidence. 





The 80th June 1875. 


Present: 


The Hon’ble Louis S. .Jnckson and W. E. 
McDonell, Judyes. 
© 


Julĝurs—Rights. 
Case £. 1119 of 1874. 


Special Appeal from a decision passed by 
the Judge of the 24-Pergunnahs. dated 
the 5th March 1874, reversing a decision 
of the Second Moonsıff of Altpore, dated 
the 20th February 1873. 


Radha Mohun Mnundul and another (two of 
the Defeudauts) Appellants, 


versus 


Neel Madhub Mundul and others ( Plaintiffs) 
ftespondents. 


Messrs. Kennedy and C. Jackson, and Baboos 
Mohesh Chunder Chowdhry, Bhowanee 
Churn Dutt und Neel Madhub Bose tor 
A ppellau ts. 
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Mr. Branson nud Baboos Chunder Madhub l 
Ghose aud Mohinee Mohun Roy for Res- 
pondents, 


The right to a yxlkur by no meana involves a right to 
the soil when the julkur 1s either dried or filled up by 
accumulation of gull, , 


Jackson, J.—Tuis was n suit to recover 
possession of 15 beeyahs 4 coftahs of land, 
julkur and khal, the laud being situated in 
various plots in the so-called Julkur Talook 
No. 359 in the 24-Pe:gunuuhs, aud sgaid to 
have been formed by the gradual filling up of 
the bed of the julkur. The plaintiffs alleged 
themselves to huve been entitled to these lands 
by virtue of grants which they relied upon, and 
they maintained that they had been in posses- 
siou of phe sume for several yeurs by the 
receipt of rent; that finally, their under- 
tenants having refused to pay rent for the years 
1273, 1274, aud 1275, u suit was brought to 
recover such rent ; and the tenants, it is suid, at 
the instigation of the defendants, the Mundul 
zemiudats, denied the plaintiff’s title, where- 
upon their suit was dismissed, and hey were 
dispossessed, und hence they briug the 
present sult. The defendants denied that 
the plaintiffs had ever held possession of the 
lauds 1n dispute within twelve years next before 
the institution of the suit, and they denied in 
various forms that plaintiffs hud any right 
to the land. This suit was tried by the 
Second Moonsiff of Alipo:e, Baboo Nittya 
Gopal Mullick, who, ou the 20th February, 
found in the first place that, upon the evi- 
deuce, the plaintiffs had fuiled to make out 
them previous possession, sud held that their 
suit was therefore burred. He then went on 
to enquire into the title, aud on that issue he 
also found against the plamiiffs. The plain- 
tiffs appeuled to the District Judge, and Mr. 
Beaufort, who heard the appeal, reversed the 
judgment of the Moousiff, finding as a matter 
of fuct that the plaintiffs had been in posses- 
sion within 12 years before the suit. He 
ulso found that the kbals and lands claimed 
by the plaintiffs were included in their talook 
No. 359, aud he decreed possession in uccord- 
auce with the maps prepared by the Civil 
Court Ameen. This decision has come be- 
fore us in special uppeal, and has been very 
fully argued by Mr. Keunedy for the special 
appellants, and by Mr. Branson for the 
pluintifis, special respondents. Upon the 
general question of righe to the soil under- 
lying the beels aud other julkurs, there is no 
very distinct authority ; but it appears to us 
us a general question of law that the right 
to a Julkur by no moans involves a right io ` 
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the soil when the julkur is either dried or 
filled up by accumulation of soil. It is quite 
familiar that julkur rights are frequently 
granted extending over large estates—the 
property of other persons than the grantees 
of the jalkur; and it is clear that if on the 
water drying up the land below it became 
the property of these grantees, the most 
complicated @uestions of fact would constantly 
be arising because long after the drying up 
of the beels, the Courts would be called upon 
to decide how far the water had originally 
extended, and, as in the very case before us 
grants of julkur are usually conveyed in 
such terms ns to import the use and enjoy- 
ment of what may be called purely aqueous 
rights such as fishing, gathering of rushes 
and other vegetation which arise from and 
are connected with water, and it may be 
very well conceived’that if in such cases the 
right to the soil were implied in the grant of 
the julkur, it would be wholly unnecessary to 
specify the particular rights. We have 
mentioned this, becnuse, if the grantee were 
the owner of the land, he would, as a matter 
of course® be entitled to everything on it. 
That being ao, and the plaintiffs having 
prayed to recover possession of the khal and 
Jatid by establishing the fact that the khal, 
julkur, and the land formed by its being filled 
up, appertained to their talook, and the plan- 
tiffs hnvigg also been confessedly out of 
possession since the year 1273, they were 
under the fullest obligation to prove their 
right before they could obtain n decree. It 
may be remarked that the plaintiffs’ purchase 
of the’ property claimed in this suit appears 
to have taken place in the very year in 
which the dispossession took place, vtz., in 
1273. As to the evidence relied upon by the 
plaintiffs in this case, the learned Counsel for 
the appellant contended that in several in- 
stances doacaments have been received and 
allowed considerable weight by the Judge 
which are, in fact, no evidence, and are not 
entitled to such weight. In respect of several 
of them, the Judge states: — ‘The older 
documents to which I have referred nbove 
are not produced in original ; each is a copy 
of a copy, and the defendants on that ground 
object to their reception as evidence. But 
they bear the seal of the Collectorate, and 
purport to bear the initials of the Officiating 
Collectar in 1836, nt the time when they 
were produced in Court, and there appears 
to me no rengon for rejecting them.” It may 
be true that in that particular case there was 
no reason for rejecting these documents 
* except the general reason to be found in the 
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Evidence Act which forbids the acceptance 
of secondary evidence of the contents of 
documents except under circumstances stated 
inthe Act. It appears that the first and 
most important of these papers which the 
Judge describes as containing the origin of 
the talook No. 859 is a grant made by the 
Collector Mr. R. Becher in favour of Radha 
Kant Biswas on the 2lst Byeack 1175 of the 
“khals, bhassa, jalkur, khar, khari, hogla, 
tanks, shoznkhala, straw-lands on the banks 
of the khals, &c.” As to that it appears 
that it is n copy of a copy which is itself uot 
sufficiently authenticated by the signature of 
any public officer and obtaingd after tho 
Now in the 
first place it is contrary to nll principles to 
admit a copy of a copy under such circum- 
stances unless there are satisfactory reasons 
for doing 30. Then it is to be observed that 
that grant supposing it to have been an 
original grant having any validity is discre- 
pant iu many respects with the Inter grant 
under which the plaintiffs appear to be hold- 
ing. There are serious differences in the 
mouzahs and also in the jumma, and it may 
very well be that the authorities having to 
revise and reconsider these grants had found 
it necessary to modify their terms. ‘The 
Judge also refers at p. 8 of the judgment 
to a decree of the Collector, and from the 
recital in regard to that decree, it is quite 
clear that it was made ina suit between the 
Tehsildar of Sreenath Mullick, Talookdar of 
the Julkur Mehal Ruipore, &cẹ and Ram 
Chunder Chuckerbutty. It was therefore 
inter alias, nnd is not pr@perly evidence as 
against the present defend®nts wt all. In 
like manner, the report referred to, viz., the 
report of the Thakbust Ameen, is also one to 
which the defendants were no parties, and if 
was properly therefore no evidence agninst 
them. This irregular admission of evidence 
cannot but be snid to have considerably 


.advapced the plaintiffs’ case, nnd in the ab- 


sence of these documents, regard being had 
to the dates of the successive gronts adduced 
relative to this very talook No. 359, we think 
the plaintiffs have not made out such a case 
ns to override what we mny consider the 
general principle in regard to lands under- 
lying ajulkur. An argument very favorable 
to the defendants’. contention is also to be 
found in the grant itself on which the 
plaintiff’ rely, inasmuch as it purports to con- 
fer upon the grantees for a rental of only 
331 sicca rupees rights therein specified in 
regard to over 108 villages. It is impossible 
to suppose that such a grant could have been 
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made except for tangible well-considered | Messrs. Lowe and Apcar for Responder ts. 


rights of a kind easily separable from the 
ordinary enjoyment of the soil, and it is also 
incredible that the grantees should have for 
such inadequate rent rights so valuable ns 
the ultimate use of the land covered by the 
khals in case the water should be afterwards 
diied up. Under these circumstances, we 
feel bound to say that, although if we had 
not been able to lay our finger upon the 
specific errors in the Judge’s judgment which 
we have noticed above, it might be that this 
Court would not be at liberty to disturb the 
specific findings of fact arrived at by the 
Judge, now éhut we are in n position to over- 
rule that judgment upon legal grounds, it 
appears to us that the very carefyl and 
detniled judgment of the Moonsiff was enti- 
tled to more favorable consideration than it 
- has received at the hands of the Judge. 
There is a great deal in the reasoning of that 
judgment which commends itself to us, and 
we have very little doubt, whether or not 
there may be room for criticisms on parti- 
cular parts of that judgment, that upon the 
whole it contained the correct decision of 
the suit and the suit was properly dismissed. 
We think therefore that the juigment of 
the Lower Appellate Court must be set 
nside, aud that of the Moonsiff dismissing 
the plaintiff’ suit mnst be restored with 
costs. This judgment will apply to special 
appeal No. 1121 of 1874. 


i as June 1875. 


Present: 

The Hon’ble Sir Richard Garth, XKt., Chief 
Justice,and the Hon’ble A. G. Macpherson, 
Judge. 


Adjournment — Medical Certificate — Account — 
Onus Probandt. 


Appeal from the Judgment of the Hon'ble 
Justice J. B. Phear, exercising the Ordi- 
nary original civil jurisdiction of the 
High Court. 


Simon Elias (Defendant) Appellant, 


DENSUS 


Jorawar Mull and another (Plaintiffe) 
Respondents. 


Messrs. W. C. Bonnerjee and Carrapie for 
A ppollant. 


Where defendant had known for some time previously 
that his case was coming on ang what evidence was 
necessary, a medical certificate to the effect that he 
was confined to his bed by lumbago, was HELD to be no 
sufficient ground for adjournment. 

Where a claim was founded upon a distinct statement 
of an account signed by the defendant, in which he 
acknowledged a particulai sum to be due to the plaintiff, 
HELD, that it was for defendant to produce ‘evidence to 
rebut the primd facie case made againstelim. 


Garth, C.J.—We are of opinion that 
there is no ground for this appeal. 

Two pomts were taken by the learned 
Counsel. The first wns that the Judge im- 
properly refused to adjourn the case. Now, 
we should always be very unwilling to ques- 
tion the discretion exercised by a Judge in 
dealing with a matter of this kind. I do 
not go so far as to say, that we ought never 
to interfere with it; but this is just one of 
those cases in which, generally speaking, and 
in the absence of some very cogent reason to 
induce us to interfere,. we ought to trust to 
the discretion of the Judge. He had the 
parties before him atthe trial; he heard all 
that the defendant had to say ; and he had 
the fullest materials then and there for 
forming a correct judgment. 

We consider that he has exercised his 
discretion very wisely. The defendant knew 
for some time previously to the trial that 
his case was coming on; he knew what 
evidence was necessary to subst&ntinte it. 
He had been if for twelve days, There is no 
1eason why he should not have been examin- 
ed by commission ; there is no reason why 
his witnesses should not have been present 
in Court and been called. The only ground 
which is urged for the adjournment, is a 
certificate of the Civil Surgeon of Howrah, 
couched in very vague terms, and merely 
stating that the defendant was confined to 
his bed with Jumbago. Under these circum- 
stances, we think the Judge was quite right 
in decidisg that there should be no adjourn- 
ment, 

With regard to the other point in the 
case, we also think that the ruling of the 
Judge was perfectly right. The claim is 
founded upon a distinct statement of account 
signed by the defendant himself, in which 
he acknowledged a particular sum to be due 
from him to the plaintiff. After he had 
signed this acknowledgment, it was pointed 
out to him by the plaintiff that there was a 
mistake made of 108 rupees, with which the 
plaintiff had omitted to credit bim; and 
on his own suggestion, an endorsement wus 
made upon the document by which the sum . 
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acknowledged to be due on the face of the 
instrument was reduced by that amount, 

Now the defendant says that there werg, 
erroi8 in that account. If so, it was un- 
doubtedly for him (the defendant) to point 
out and explain what they were. 

The learned Counsel contends that, under 
these citcumstances, the Judge was wrong 
in snying ehat the onus of proving the suit 
(as it is termed) was on the defendant But 
what the learned Judge really did say, was 
this, that inasmuch as the defendant admit- 
ted the document acknowledging the debt 
to have been signed by himeelf, it was for 
him to produce evidence before the Court 
rebutting the prima facie case thus made 
ngninst him; and as he bad not done this, 
the case was really an undefended one. Iu 
this, we consider that the Judge was per- 
fectly right. 

The appeal is dismissed with costs on 
scale 2. 

Macpherson, J.—I concur. 


Š The lst July 1876. 


Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Certificates under Act XX VII of 1860—Debdtors. 
© Case No. 97 of 1875. 


Miscellaneous Appeal from an order passed 
by the Judge of Gya, dated the 12th 
March 1875. 


Bishnoo Dogs (Objector) Appellaat, 
| versus 
Mungul Doss (Petitioner) Respondent. 


Baboos Bhowanee Churn Dutt and Boodh 
Sen Singh for Appellant. 


Mr. M. L. Sandel und Baboo Nil Madhub 
Sen for Respondent. 


Certificates under Act XXVII of 1860 should be 
gianted in those cages only in which it 1s shown that 
the deceased person at the time ot his death had certain 
debts owing to him, or in other words that there were 
persons who could be called debtors of the deceased. 

A person in whose hands are the surplus gale proceeds 


of a property belonging to the deceased, ıs a debtor 
within the meaning of s, 2. 


Mitter, J.—Tus appeal has arisen out 
of an application made by one Mungul Doss, 
to obtain a certiflente under Act XX VII of 
1860, to collect the debts due to the estate of 
a decensed Mohunt of the name of Girdharee 


Doss. The application was objected to hy 
the appellant before us, Vishnoo Doss. Both 
sidef alleged that there was a Punchait after 
the death of Girdharee Doss, and each claims 
to have been elected as Mohunt by certain 
persons who were authorized to elect, and 
who formed the members of that Punchnit. 

There was a further objection raised before 
the Judge that, as upon the admitted facts, 
there was no debts due to the deceased Mo- 
hunt Girdharee Doss, there was no necessity 
for granting a eertificate under the Act in 
question. With reference to this objection, 
the Judge has found that, when Girdharee 
Doss did, there was actually no debt due 
to him, but he says that within six months 
after his death, a certain amount fell due 
from one of the tenants, and having regatd 
to the peculiar circumstances of the case, 
namely, that there was a contest ns to theo 
succession in this Mobuntee after the death 
of Girdharee Doss, and that at the time when 
this rent became due, there was no person 
actually in possession of the Guddee, he 
thinks that this debt, although according to 
the strict language of the Act is not a debt 
expressly mentioned in it, still falls within 
its spirit. Then upon the merits he has 
decided that the applicant Mungul Doss was 
the person who was eleeted by the members 
of the Punchait, and he has passed an order 
that a certificate be granted tohim. The 
opposite party, Vishnoo Doss, has appealed, 
aud the first question that has been rnised 
before us is whether the Judggis correct in 
holding the applicant Mungul Doss was 
entitled to a certificate 
1860, although no debtswerg due to the 
decensed Mohunt at the time of his death. 
With reference to this objection, the pleader 
for the respondent has urged before us that 
the Judge’s finding is erroneous, because it 
was not an admitted fact that at the time 
when Girdharee Doss died, there was no 
debt due to the decensed, and, in order to 
substantiate this argument, he has refeired 
us to the portion of the deposition of Mungul 
Doss bearing upon this question. It appears 
to us that the Judge has taken a correct 
view of that deposition. Mungul Doss dis- 
tinctly admits that there wns no debt due 
to the deceused Mohunt Girdharee Doss at 
the time of his death. What he says is this, 
that during Girdharee Doss’ lifetime a cer- 
tain amount was advanced by him to oue 
Rum Chand Doss, and according to the 
arrangement between the parties, a certain 
property was made over in usufructuary mort- 


gage to Girdharee Doss, who during hus life- 


der Act XXVII of ° 
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time was in possession, and after his death 
the person who has succeeded to the Guddee 
is still in possession of that property, and*that 
from the profits thereof the money advanced 
is being yearly paid off. This allegation 
certainly does not show that there was any 
person who could be called a debtor within 
the meaning of Section 2 of the Act at the 
time of Girdbnree’s death. It was urged 
with reference to certain observations to be 
found in a decision reported at page 4, 
Volume X, Weekly Reporter, that the alle- 
gations made by the petitioner in his deposi- 
tion, although they do not show the exist- 
ence of a debt, still show that thefe might 
be circumstances under which there might 
accrue a debt due to the deceased Girdharee 
Doss, and it was contended that under the 
ruling quoted above that was quite sufficient 
in order to entitle the party applying to 
obtain a certificate under Act XXVII of 
1860. I do not think that this contention is 
valid, because looking to the deposition it 
appears that it was stipulated that if at any 
time the mortgagee was dispossessed of the 
mortgaged property, the remedy would be 
by a suit to recover possession of the pro- 
perty. The arrangement between the parties 
was that the money was advanced as o 
gur-i-peshgee, and that it was to be repaid 
from the usufruct of the property mortgaged. 
It was also urged that if the mottgagor chose 
to pay off the advance, there would arise n 
question as to who would be the representa- 
tive to whog he would have to pay the 
money originally advanced by the deceased 
Mohunt. I do nota think that question can 
arise. The A ie bound by their con- 
tract, and during the nine years whioh have 
yet to elupse the mortyagor is not entisled to 
repay the money. Therefore these allega- 
tions which are referred to with reference to 
this question clearly show that the money 
that was advanced 1s being repaid according 
to the terms of the contract between the 
parties in a certain way agreed upon by the 
parties themselves at the time when the 
contract was made. Then with reference to 
this question itself, it seems to me that the 
language of the law is quite clear on the 
point. The preamble of Act XXVII of 
1860 says that the Act was intended for the 
recovery of debts which are payable in res- 
pect of the estates of deceased persons, and 
the Sections 2, 4 aud 5 explain the nature of 
the debts that are mentioned in the preamble. 
Referring to these Sections it appenrs that 
only in cases where it is shown that the 
deceased person at the time of his death had 


certain debts owing to him, or in other words 
that there were persons who could be called 
glebtors of the deceased, in those enses only 
certificates under Act XX VII of 1860 would 
be granted, In this cnse, in no sense of the 
term would the tenant from whom rent 
became dne be called the debtor of Girdhnree 
Doss. We therefore hold that the Judge’s 
view of the law on this point imerroneous. 
Several decisions have been quoted on behalf 
of the respondent in support of the view taken 
by the Lower Court. E hnvenlready referred 
to one of these cases, and with reference 
to some of them it is sufficient to observe 
that they merely lay down that in an appli- 
cation under Act XXVII of 1860 it is 
not the business of the Judge to inquire into, 
the question whether there were debts due to 
the deceased person or not. Granting that 
to be the case, it does not follow that, when 
without any inquiry, it is admitted by the 
parties that there were no debts due to the 
deceased, the Court would still be bound to 
grant acertificate under Act XXVII of 1860, 
nithongh the express object of that Act is to 
enable persons who are the legal repfesentn- 
tives of the deceased to recover debts actually 
due. It is only necessary for me now to 
refer to a case reported at page 45, Volume 
XXII, Weekly Reporter, which is not dis- 
posed of by the observations I have already 
made. In that case the facts appeargto have 
been these: A. person died possessed of a 
certain estate paying revenue to Government. 
This estate was sold for arrears of revenue, 
and there waaa certain amount of money 
being the surplus sale proceeds in the hands 
of the Collector, due to the proprietor of this 
estate. The widow of the decenséd alleging 
that she was the heiress of her deceased hus- 
band, applied to the Collector to obtain this 
money from him. The Collector insisted 
upon her getting n certificate under Act 
XXVII of 1860 to prove her representative 
character. An application was made to the 
District Judge, and the Judge refused it on 
the ground that on the admitted facts of the 
case, he had no jurisdiction to grant a certi- 
ficate, inasmuch as there were no debts due 
to the decensed. This Court, on appeal, 
reversed that judgment. The facts already 
mentioned above clearly show that in that 
case the property subsequently sold was the 
property of the husband, and although the 
property was sold after the death of the hus- 
band I think it would be no expansion of the 
term debtor as used in Section 2 of the Act 
to say that n person in whose hands were 
the surplus sale proceeds of a property 
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belonging to the deceased, was a debtor of the 
deceased, because the gale proceeds 1epresent- 
ed the value of the property which belonged 
to the busband of the applicant. Therefore 
‘I do not think that these cases are at all 
opposed to the view of the law which I have 
taken above. 

On these grounds, I think that the view of 
the law tuken hy the Lower Court is eiro- 
neous, and that the order granting a certifi- 
cate to the petitiouer, Mungul Doss, must be 
reversed. The appeal will be decreed with 
costs. Pleader’s fees 2 gold mohurs. 

Glover, J.—I am of the same opinion ; 
the certificate will be recalled. 


The 2nd July 1875. 


Present : 


The Hon’ble Louis S. Jackson and W, F. 
McDonell, Judges. 


Jurisdiction —Decree—Agreement— E zeculion. 
Case No. 159 of 1875. 


Miscellaneous Appeal from an order passed 
by the Ist Subordinate Judge of the 
24-Perguunahs, dated the 12th June 
1875. 


e 
Roy Bhoopendro Nath Chowdhry and others 
(Judgment-debtors) Appellants, 


VETSUS 


Kalee Prosunno' Ghose and others (Decree- 
holders) Respondents. 


The Officiating Advocate General, Mr. C. 
Jackson, uud Baboos Mohit Chunder 
Bose, Chunder Nath Bose uud Ashootosh 
Dhur for Appellants, 


Baboos Kalee Mohun Doss aud Oopendro 
Chunder Bose for Respondents, 


The consent of parties cannot give jurisdiction, nor 
can it alter the nature of the decree. An agreement 
introducing fresh paities cannot be substituted for the 
decree us become capable of execution as if it was the 

ecree, 


Jackson, J.—THE facts of this case are 
set out for the most part with sufficient 
accuracy in the judgmeut of the Court below. 
It appears to us that Kulee Prosunno Ghose 
aud others are now before the Court in the 
two-lold capacity of assignees of the original 
decree obtained by Doorga Churn Law, and 
alau of parties holding curtain rights under 


an agreement entered into between them and 
the judgment-debtors. The first question 
which we Lave to decide is whether, under the 
ugreement and with reference to the conduct’ 
of the.pur tier, these assignees ure entitled to 
obtain by way of execution all that is 
secured to them by the agreement. Now itis 
sufficiently clear, aud itis by uo means denied 
by the learned Advocate-Genernl, that the 
conduct of the judgmént-debtors in so far as 
it could operate in that way has been such ns 
to induce tlie new decree-holders to believe 
that they could obtain by execution all that 
they are now seeking for, and itis also not 
denied and is abundantly clear that the con- 
duct of the judgment-debtors has been far 
from fair and aboveboard. This however 
does not enable us to make any order in favour 
of decree-holders unless we are permitted to 
do so under the law. The consent of the 
parties could not’give jurisdiction, nor could 
it really alter the nature of the decree. The 
decisions upon questious nearly resembling 
this have pot been all uniform, and the latest 
casein which an appeal has been heard is that 
in which the late Chief Justice delivered judg- 
meut in XL V*Bengal Law Reports, p. 287, the 
judgment being at p. 293. In that case 
the decree-holder had a decree fora sum of 
money without interest, and about one year 
after the dute of such decree, a kistbundee 
was executed, by which it was stipulated that 
the amount due under the decree should be 
paid by instalments with interest. Upon 
that Kistbundee repented apflications for 
execution were made, first, it seems, in May 
1866; various proceeding@ollowed, payments 
were made, nud the Judg@ upd those facts 
found that “ the, parties hnd treated and acted 
“upon the kistbundee as if it had become 
“ part of the decree, and that th&y moved the 
“ Court to credit the payment which was made 
“as a satisfaction of the instulments due 
“according to it’? Under these circum- 
stauces the learned Chief Justice observed:— 
“The present appellant is precluded from 
“ saying that the judgment-creditor is bound 
“to execute the original decree, and, if he 
“‘cauuot execute that, he is bound to brin 

“a regular suit upon the kistbundee,” 
The Court on that occasion refiained from 
deciding how far an alteration of a decree 
could be made by consent at the time the 
kistbundee is entered into. The decision was 
bused entirely on the equities arising out of 
the conduct of the parties in the particular 
cast. There is another recent decision in 
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XXIII Weekly Reporter, p. 129, in which 
Mr. Justice Markby laid it down as a,clear 
proposition under circumstances somewhat 
“similar that the parties had no right to exe- 
cute the decree upon the footing of the kist- 
bundee, but that they must execute, if at all, 
the original dectee itself. Buteven accepting 
the judgment of the learned Chief Justice 
in XIV Bengal Law Reports as a judgment 
more widely applicable than it seems to be, 
still that case would not go nearly so far as 
it is proposed to do in the present case ; 
because the situation of the decree-holders 
before us is that of persons whọ, with a 
substantial alteration in the existing obliga- 
tions of the judgment-debtors, have taken 
over the decree. The original judgment 
allowed interest at 6 per cent. upon the sum 
specified. According to the instrument pro- 
duced in this case, the principal amount is 
different—somewhat larger than that stated in 
the decree, and the interest stipulated for is 
11 per cent instead of 6 per cevt. It appears 
to us that it would be going much further 
than has ever been suggested even in any of 
the cases brought to our notice to hold that 
an agreement such as this introducing fresh 
parties should be allowed to be substituted 
for the decree, and should be capable of execu- 
tion as if it were the original decree. We 
think, therefore, that the decree-holders were 
not at liberty so to execute this ngreement. 
But after all that has taken place, and especi- 
ally having regard to the order made by our- 
selves with®the consent of parties in May 
last, when the canse was before us on another 
occasion, we thin that the execution of the 
original dectee ofight to be allowed to con- 
tinue, and that such order should be made 
without prejudice to the rights of the decree- 
holders to fake such steps as they may be 
advised to take with n view to the, recovery 
of any further amount due to them under the 
agreement. We of course give no opinion 
as to the result of any suit which may be 
brought with that object. We must how- 
ever observe that, as far as appears at present, 
there are very strong equities in favour of the 
decree-holders who have been withheld by 
the representations and entreaties of the 
judgment-debtors from proceeding at least 
two years ago to the immedinte reulization of 
what was due to them. With that expression 
of our opinion we leave the case as far as 
that contention goes, and we consider, 
although they have succeeded in this appeal to 
a certain extent, thatthe whole of the costs 
of the execution proceedings should be borne 
by the judgment-debtors. ~ 4 


The 2nd July 1875. 


Present : 


The Hon’ble Sir Richard Garth, Kt., Chief 
Justice, and the Hon’ble A. G. Macpher- 
son, Judge. 


Act XIII of 1875—Probate—Jurisdiction. 


In the Goods of Shama Churn Mullick 
deceased: In the matter of the Applica- 
tion of S. M. Rajranee Dassee. 


Mr. Jackson for Petitioner. 


Act XIII of 1875 does not empower a Judge of the 
High Court to grant a limited probate extending to 
goods in another province, after an unlimited grant has 
already been made before the Act passed, extending 
only to goods in the province of Bengal. 


Garth, C.J.—I am of opinion that Mr. 
Justice Markby was perfectly right in 
refusing this application. It was not made 
to him ia the form in which it is now 
made to us, to amend the original grant 
of probate. The application to him, the 
only one which can properly be made the 
subject of appeal to us, was for the purpose 
of obtaining in this Court a limited grant of 
probate, extending to goods in the Presi- 
dency of Bombay,—and the question is, 
whether Act XIII of 1875 enabled Mr. 
Justice Markby to make an order of that 
kind. I am of opinion that it @id not. 
The Act no doubt was intended to remedy 
some of the inconveniences pointed out by 
Mr. Jackson. The preamble recites the 
purpose for which it was passed. It saya 
that “ Wherens, under the Indian Succession 
“Act, 1865, the effect of an unlimited 
“grant of probate made by any Court in 
“ British India is confined to the provinte in 
“which such grant is made; and that it is 
“expedient to extend over British India the 
“ effect of such grants, when made by a High 
“ Court.” The Act then in effect provides 
that an unlimited grant of probate made by a 
High Court after the Ist day of April 1875, 
shall, unless otherwise directed by the grant, 
extend to all goods belonging to the testator 
throughout British India, whereas before the 
Act, a similar grant would only have extend- 
ed to goods in the particular province in 
which it was made. The object of the Act 
being thus plainly pointed out by the 
preamble, it appears to me that the Att did 
not empower a Judge of this Court to grant 
a limited probate extending to goods in 
another province, after an unlimited grant 
had alrehdy been made before the Act passed, 
extending only to goods iu the proviuce of 
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Bengal. J think therefore that the view 
taken by. Mr. Justice Markby was quite 
correct, 

The second branch of Mr. Jackson’s 
application to us was to amend the original 
grant of probate (which had been made 
before the passing of the Act) by extending 
it to all goods belonging to the testator 
throughout British India. He did not ask 
Mr. Justice Markby to do this, nor could 
he have done so; because he founds this 
part of his application upon a rule of this 
Court which came into operation after the 
date of Mr. Justice Matkby’s order. We 
think, therefore, that there is clearly no 
ground for any appeal to us in this respect. 

Macpherson, J.—I wish to add only one 
word. The fourth of the new Rules of 
Court of the 22nd of June (to which refei- 
ence has been made) must be read along with 
the other rules. It manifestly applies only 
to grants of the same class as the grante 
mentioned in Rule 1; and Rule 1 applies 
expressly only to cases in which the applica- 
tiou for probate or letters of administration 
is made alter the Ist of Apiil 1875, and not 
to ‘cases in which the application was made 
before that date. 


The th July 1875. 


` Present : 


The Hon’ble F. A. Glover and Romesh 
Chuuder Mitter, Judges. 


restrain Jlarriage—Hindoo Law—Betrothal— 


Code of Civil Procedure, s. hems Linu to 
Specific Performance. ' 


In the matter of 
Gunput Narain Sing, Petitioner, 


versus 
Mussamut Rajun Kooer, Opposite Party. 


Baboo Kalee Mohun Doss for Petitioner. 


No one for Opposite Party. 


An injunction having been sought to restrain a Hindoo 
woman from giving her minor daughter in marriage 
to a third party pending the decision of a suit brought 
by petitioner for specific performance of a contract of 
marilage between his son and defendant's daughter, HRLD 
that Act VIII of 1859 s. 98 was never meant to apply 
to cases like this, 

In concurrence with a decision of the Bombay High 
Court, it was held that a betrothal is not according to 

. Hindoo law (Mitakshara) an actual and complete mar- 
Luge, and the Court would not order specific pei formance 
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the girl not being a parcy to the suit) or compel the 
ther to carry out a marriage with the person to whom 
the daughter had been betrothed. 
e 


Glover, ‘J .—THE petitioner applied to the 
Subordinate Judge of Gya for an injunction 
to restrain the defendant Mussamut Rajon 
Kooer from giving her minor daughter in 
marriage to n thiid party pending the deci- 
sion of a suit brought by the petitioner to 
enforce specific performance of a contract 
of marriage made between his son and tlie 
defendants daughter. 

The Subordinate Judge refused to grant 
the injunction holding that Section 93 of the 
Procedure’ Code did not apply. to cases like 
the present, and that the mere ceremony of 
betrothal did uot muke the contract of mar- 
riage complete. 

Against this order the petitioner has np- 
pealed, nud in support of his contention, Baboo 
Kalee Mohun Doss has drawn our attention 
to Gertain texts of Hindoo law as set out in 
Menu to show that betrothal is really a 
marriage, and that a girl once promised to a 
particular man could not be given in marringe 
to another. We have also been referred to 
1 Strange’s Hindoo Law, McNaghten’s Hindoo 
Law, and Colebrooke’s Digest. 

The right of the petitioner to have an 
injunction pendente lite depends on the 
nature of the remedy which a Civil Coure 
would give in the suit, and if it could be 
shown that a decree for specific perfor mance 
would necessarily follow proof of the peti- 
tioner’s betrothal to the girl, am injunction 
might propeily be granted, ns without it the 
suit might and very prey would be 
inft uctuous. ` 

But I agree with the Subordinate Judge 
thas Section 98 of the Code of Civil Proce- 
dure was uever meant to apply to cases like 
this. As a general rule, a decree for specific 
performance of a contract is given only 
where an award of damages would be an 
incomplete relief. Aud the breach ofa 
promise to marry or to give in marriage is 
one to which a money penalty hns in England 
at least always been considered adequate. 
And if the matter is to be setiled on the 
principl-s of equity aud good conscience, it 
ean hardly, I think, be said that the Courts in 
this country should interfere to enfoice a 
mnitiage between parties one of whom is 
unwilling, whilst the other cau obtain a 
money remedy for his disappointment. 

The authorities which bave been quoted 
in support of the argument that Hindoo law 
demands the carrying out of a marriage 
when certain anterior ceremonies have been 

3l 


208 Cival 


THE WEEKLY REPORTER. Rulings. 


[ Vol. XXIV. 





performed, do not, it seems to me, go further 
than to declare it morally wrong to break 
such engagements. 

I have not been able to discover any case 
like this decided on this side of India, but 
the question wns very fully discussed in 
the Bombay High Court in the case of 
Umed Kika, appellant (VIL Bombay High 
Court, p. 122),and it wasthere decided that the 
Court would not order specific performance 
(the girl not being a party to the suit), or 
compel the father to carry out a marriage 
with the person to whom the daughter had 
been betrothed. The Court also held that a 
betrothal was not according to Hindoo law 
an actual and complete mairinge. 

It was shown in that case that cers WAB 
no precedent for the contention tbat specific 
performance had ever been decreed in cases 
like the present. The authorities quoted (five 
cases in all) not going beyond this that, io 
case the promise was not carried into effect 
withio a certain limited period, the defendant 
should pay a certain sum by way of damages. 

I quite agree with what the learned 
Judges of the Bombay High Court say on 
this point, and the absence of any authority 
in favor of the petitioner points strongly to 
the conclusion that such a case as this has 
uever been considered one in which any 
thing more than a money award of damages 
. should be decreed. 

The case of Angona Dossee v. Perladh Chun- 
der Ghose, XIV Weekly Reporter, p. 408, 
does not seem to npply. In that case it was 
held that a suit by a Hindoo mother to 
declare the marrigge of her daughter with the 
defendant gras l and void, would lie in the 
Civil Court. I was of a contrary opinion at 
the time, but granting that such a suit will 
lie, how does that affect the present case? It 
is not averred by the petitioner that his 
marriage was ever actually completed. 

With regard to the effect of betrothal. 
The reference made to the Vyavosta Durpana 
applies to Bengal only, but even there accord- 
ing to the authorities quoted in Section 386 
(p. 646), betrothment is not considered 
marriage irievocable, for as a matter of fact 
a girl betrothed to a man who dies before 
actual and complets marriage can afterwards 
be married to another man, aud this seems a 
complete answer to the allegation. 

The judgment of the Bombay High Court 
refers to the Mitakshara, and that igs the law 
which applies to the case before us. By that 
law, Chapter ii, Section XI, p. 26, retract- 
ation of betrothal is punishable by a fine to 
the king, and may in some cnse be made 


without any penalty, provided good cause be 
shown. And one, if not the only, good cause is 
said to be the coming of a “ preferable suitor.” 

It appears to me, therefore, that as the 
plaintitf would fail in a suit for specific per- 
formance of the marriage, I do not wish to 
prejudge matters ; but that is my: opinion ; 
[ think therefore that he ought not to obtain 
an injunction to prevent the gifl’s guardian 
making other matrimonial arrangements. I 
think that the Subordinate Judge was right, 
and that this application should be refused. 

Mitter, J.— Without expressing any opi- 
nion upon the question whether a suit of this 
nature will lie or not, I also think that this 
application ought to be refused. I reject it 
upon the ground that the matter does not 
come within the purview of either the Section 
92 or Section 93 of Act VIII of 1859, and if 
it did, the petitioner should not be allowed to 
question the ‘order of the Lower Court in this 
form when he has under the law the right to 
uppeal in a regular way. 


The 5th July 1875. 


Present: 
The Hon’ble W. F. McDonell, Judge. 


Ameen's Functions— Evidence. 
Case No. 2568 of 1874.° 


Special Appeal from a decision passed by 
the Judge of Dacca, dated the 30th 
June 1874, affirming a decision of the 
Additional Moonsiff of Moonsheegunge, 
dated the 20th August 1873. 


Doorga Churn Surmah Chowdhry (Plaintiff) 
Appellant, 


versus 


Neem Chand Surmah Chowdhry and others 
(Defendants) Respondents. 


Baboo Huree Mohun Chuckerbutty 
for Appellant. ~- 


Baboo Nullit Chunder Sen for 
Respondents. 


Where an Ameen’s duties are expressly confined to a 
comparison of the land with the chittas, any evidence 
taken by him contrary, to his instructions cannot be 
looked at. 


THE two points raised in appeal are, first, 
that the Ameen in taking the evidence did 
not act beyond the scope of what he was - 
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told to do; and secondly, that even if it was 
so, yet the evidence recorded by him ought 
to have been used in the case. As regards 
the fist point, Mr. Garrett, the Judge who 
remanded the case, and ordered an Ameen to 
be deputed, states that the duties of the 
. Ameen were strictly confined to a compa- 
zigon of the land with the chittas, and that 
the examinftion of the witnesses was wholly 
ultra vires. The appellant’s vakeel has 
referred to Volume XXII, Weekly Reporter, 
page 350, to show that the depositions taken 
by the Ameen could be read as evidence, 
but the facts of that case were very different 
from the present one. Here the Ameen’s 
duties were strictly confined to a comparison 
of the land with the chittas, and therefore 
apy evidence taken by him contrary to the 
directions of the Judge cannot be looked at. 
The special appeal is dismissed with costs, 





The 5th July 1875. 


š Present: 
, The Hon’ble W. F. McDonell, Judge. 


Sul to sel aside an Execution Sale—Benamee 
Purchase—Onus Probandi. 


Case No. 2554 of 1874. 


Special® Appeal from a decision passed by 
the Judge of Backergunge, dated the 
23rd June 1874, affirming a decision of 
the Moonsiff of Madareepore, dated the 
30th June 1873. 


Goluck Nath Ghose (Plaintiff) Appellant, 
versus 


Sree Nath Bose and others (Defendants) 
Respondents. 


Baboos Gopal Lall Mitter and Anund 
Gopal Paleet for Appellant. 


Baboo Mohinee Mohun Roy 
for Respondents. 


Where a plaintiff, profeasing to have purchased from 
the judgment-debtor, sues to recover possession by set- 
ting aside an execution sale and ousting the certified 
purchaser, he is bound to fiee his case from suspicion; 
and ın such a cdse, a Court commits no error of law in 
inferring from suspicious circumstances that the pw - 
chase relied on by the plaintaff was a benamee transac- 
tion. 


, Bors the Lower Courts have found that 
the purchase of the plaintiff at public auc- 
tion in 1276 and subsequently by private 
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sale were in fact mere benamee transaction: 
on bebalf of the previous owner, and that 
consequently the auction-purchase of the 
same property by the defendant No. 1 should 
be upheld, Against this deisiou the plain- 
tiff has appealed, and the points raised in the 
8rd, 4th and 6th of the written grounds 
of special appeal were the only ones which 
have been argued before this Court. During 
the argument the appellant’s vakeel admit- 
ted that the burden of proof lay at first 
upon the plaintiff, but he argued that the 
facts found in his favour were sufficient to 
shift the onus on the defendant. Te argued 
that the Judge had found that the earnest 
money paid was the plaintiff's, that the plain- 
tiff was not acting as the agent of the judg- 
ment-debtor, and that in regard to the rest 
of the purchase-money, both the plaintiff and 
the judgment-debtor busied themselves in 
raising it, and that this being the case thc 
onus would shift and the defendant would 
have to prove that the purchase was be- 
namee. Now if it had been found by the 
Lower Courts that the money was actually 
the plaintifs, and that the purchase had been 
u bona fide one, the mere fact that the plain- 
tiff allowed his relative (viz. his uncle, tle 
judgment-debtor) to remain in possession of 
the property, might certainly be sufficient to 
prove that the plaintiff was only a benameo 
purchaser ; but in this case the money was 
not the plaintiff’s, It was money borrowed 
by the plaintiff and the judgment-debtor, and 
it has been found by the Lower Appellate 
Court that it was borrowed for the benefit of 
the judgment-debtor, and ghat there was no 
reliable evidence that th aintiff ever took 
possession of the property or that anybody 
but the jadgment-debtor enjoyed it after tho 
plaintiff’s ostensible ownership ; in fact that 
the plaintiff never appeared in the character 
of owner except when the property was 
threatened by the other creditors of the uncle, 
and, it is further found that the private pur- 
chase was a benamee one, that no consider- 


j ation-money passed, and that nobody evei 


supposed the transfer to be anything but 
nominal. Under these circumstances, I can- 
not say that the Judge has commitied any 
error in law in holding that the sale was a 
benamee transaction. It has been argued 
that, although the private purchase might 
have been in fraud of the creditors, this 
would not lead to the supposjtion that the 
public purchase was benamee, and a decision 
of the Privy Council, reported in XI *Moore’s 
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Indian Appeal Cases, has been quoted to show | Mr. C. Gregory, Moonshee Mahomed Yusoof, 


that the. Courts should take care that their 
decisions rest not ou suspicion but on legal 
grounds established by legal testimony. In 
a recent decision of the late Chief Justice, 
reported in’ XXII Weekly Reporter, page 
14], it was held that whilst in a suit to have 
a purchase made at an execution sale set 
aside on the grouad that it was not bond 
Jide but collusive, the burden of proof is 
upon the plaintiff, and it is not sufficient 
for him only to show circumstances 
which create a suspicion of the bona fides 
of the transaction ; on the other hand, in a 
snit for possession of land and for & declara- 
tion of the plaiutiff’s title by virtue of 
purchase, it is not sufficient for the plaiutiff 
to produce a detd executed by a judgment- 
debtor, but that he must free his case of such 
suspicions as may arise from his own posi- 
tion with reference to the vendor and from 
any such circumstance as the improbability 
of such a purchase having been made. In 
like manner, in the present case, the plaintiff 
who sues to recover possession by setting 
aside an execution sale and ousting the cer- 
tified purchaser, is bound to free his case 
from suspicion and after taking into consi- 
deration the facts as found by the Lower 
Appellate Court, there appears to be no erior 
of law in the Snbordinate Judge’s judgment. 
The appeal is therefore dismissed with costs. 


The Sth July 1875. 


Present : 
. @ 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Sale of Money-decree—Sale of Mortgaged Pro- 
perty—Ticecadaree Rights. 


Case No. 78 of 1874. a 


Regular Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 23rd February 1874. 


Byjnath Singh and others (Plaintiffs) 
Appellants, 


VETSUE 


Goburdhun Lall Mohngobree (Defendant) 
Respondent. 


and Baboo Huree Hur Nath for Appel- 
lants. 


Mr. M. L. Sandel and Baboos Kalee Mohun 
Doss and Boodh Sen Singh for Res- 
pondent. ° 


Where a mortgagee sues on his bond and takes a 
money-decres, in execution of which he attaches and sells 
the mortgaged property, he transfers to the purchaser 
the benefit of his own lien and the right of redemption 
of his debtor; but the transfer does not include ticca- 
daree rights, if the ticcadar was not made a party to the 
suit on the bond, 


Glover,. J.—It is unnecessary for us to go 
into the question whether the ticca lease 
of the defendant was an iucumbrance which 
might have been lawfully made by the mort- 
gagor, because it is clear that the plaintiff- 
mortgagee cannot be entitled to recover khas 
possession on other grounds. ‘The Full 
Bench decision of this Court in Syud Imaum 
Momtazooddeen v. Raj Coomar, XXIII 
Weekly Reporter, p. 187, lays it down that, 
“when a creditor,- under a bond by which 
“ property is mortgaged, takes a money-decree, 
“and proceeds to ‘attach and sell the mort- 
“aged property, he thereby transfers to the 
“ purchaser the benefit of bis own lien and 


| “the right of redemption of his debtor ; 


“nnd if there be no third party interested 
‘in the property, it becomes vested absolutely 
‘cin the purchaser,” and “the mortgagee 
“when he puts the property up for sale 
“sells the entire interest that he and the 
“ mortgagor could jointly sell.” 

But iv this case the third person interested, 
namely, the ticcadar, was not made a party 
to the suit on the bond, and therefore what 
passed to the purchaser did not include the 
ticca rights. Before they can be set aside, 
the mortgagee must bring a suit for the 
purpose ; and, until he doeg so, he cannot get 
khas possession, and anything less than this 
would be plainly inequitable. It might very 
well be that the mortgage was for a sum 
in no way representing the value of the 
property, and the owner might very fairly 
make use of this margin for his subsequent 
needs. 

The appeal must be dismissed with costs. 


é 
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The 5th July 1875. 


Present: . 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Certificate under Act XX VII of 1860—Proof of 
Title—Kvidence of Debts. 


Case No. 102 of 1875. - 


Miscellaneous Appeal from an order passed 
by the Judge of Shahabad, dated the 
29th March 1875. 


Beemul Doss (Opposite Party) Appellant, 
VETsUus 


Shikhur Chand and others ( Petitioners) 
Respondents. 


Baboos Unnoda Pershad Banerjee, Au- 
binash Chunder Banerjee, Mohesh 
Chunder Chowdhry, and Chunder Madhub 
Ghose for Appellant. 


Mr, C. Gregory and Baboos Kalee Prosunno 
Dutt and Taruck Nath Sen for Respondents. 


A petitioner for a certificate under Act XXVII of 1860 
need do nothing more than prove his title to collect the 
debts 1f there are any, not even give primd facie evi- 
dence of tl axistence of debta. o title is the thing 
to be looked to, and that would be established (no other 
reason being shown to the contrary) by relationship to 
the deceased. 


Glover, J.—I po not find that there has 
been nny absolute difference of opinion in 
this Court touching the requirements of Act 
XXVII of 1860. Meer Fyz Ali v. 
Taleb Ali, XVIII Weekly Reporter, p. 230, 
was explained by Radhika Churn Seu v. 
Judoonath, XX Weekly Reporter, p. 412, and 
there is no such difference between these 
cases and those reported in VIII, IX, and X 
Weekly Reporter, 12, 240, 4, as would 
make it either necessary or advisnble to refer 
this case to the Full Beneh. I would take it 
for the purposes of this suit that the applicant 
for a certificate had no need to show that 
there were debts to be collected, and that 
all he had to prove was his title to the 
certificate, 

The,estate to which the debts are referrible 
is that of Isiee Pershad. . He was separate 
from the rest of his family, and on his death, 
his widow Bhan Kooer succeeded. On her 
death, her daughter Imrit Kooer took posses- 
- sion, and kept it till her death. Now her 
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husband Beemul is in possession, and is the 
objector in this suit. 

The applicants are the descendants, daugh- 
ter’s sons, of Bhajuree, the brother of 
Thakoor, who was the father of Isree 
Pershad, and the Judge considering them to 
be the nearest heirs of [sree Pershad granted 
them a certificate. 

The objector appeals, urging that the 
petitioners were not the nearest relations of 
the deceased Isree: that they have not shown 
that there were any debts to be collected; and 
that if any were outstanding, they were part 
of Imrit Kooer’s stridhun and belonged to 
her estaté. 

It was not denied in the Court below that 
the petitioners were relatives of the decensed 
Isree, nor that they were not sufficiently 
near relativos to have succeeded to his 
property in defuult of nearer kindred. 
There was no evidence given there of tho 
genenlogical table being incorrect, or that 
there were any other or nearer heirs than 
those set down in that catalogue. The 
petitioners are certainly within the limits of 
heirship, whilst the objector so far ag any 
property due to the estate of hia father-in- 
law ig concerned is a stranger. 

The current of decisions of this Court on 
the subject of Act XXVII of 1860 seems 
to lny it down that the petitioner for a 
certifiente need do nothing more than prove 
his title to collect the debts if there are any. 
I should certainly have thought that it was 
first necessary to show that therg was a need 
for the certificate, by giving at least prima 
facie evidence of the existence of debts; but 
as I have not been shown aWp deqsions going 
to that length, I am willing to follow the 
rulings mentioned above, aud to hold that 
the petitioner’s title was the thing to be 
looked to. 

And that title would, I suppose, be 
established (no other reason being shown to 
the contrary) by relationship to the deceased. 

I do not think it necessary to go further 
than this, or to look into the question of 
Imrit Kooer’s stridhun. That would be a 
matter for a regular suit. 

As between the petitioners who are heirs, 
if not very near kindred of Isree and 
Beemul, the objector, who is a stranger in 
blood, P cannot say that the Judge has 
decided wrongly. 

I would dismiss this.appeal with costs—3 
gold mohurs, 

Mitter, J—I concur in dismissing this 
appeal with costs. 
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The 7th July 1875. 
Present: 
The Hon’ble F. A. Glover and Romesh 


Chunder Mitter, Judges. 
Possession—Transfer—Onus Probandt. 


Case No. 527 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated the 
4th December 1873, reversing &@ decision 
of the Sudder Moonstff of that district, 
dated the 31st March 1873. i 


‘Ajoodbya Sahoo (one of the Defendants) 
Appellant, 


VETSUS 
Bissén Lall (Plaintiff) Respondent. 


Baboo Huree Hur Nath for Appellant. 


Baboo Nil Madhub Sen for Respondent. 


Ina suifto recover possession of a house with 
arrears of rent, where defendants pleaded that plaintiff 
had sold his rights by akobala, the execution of which 
was admitted, HELD that as plaintiff was found to have 
been in possessfon all along by realization of rents, the 
onus of proving the Jona Ades of the transfer would lie 
on defen ianks 


Glover, +s Boon does not seem to be 
any ground upon which we can interfere in 
this special appeal. Although the Moonsiff 
has gone at great length into the case, and has 
given reasons which no doubt appear prima 
face to be reasonable ones for deciding the 
case in the defendant’s favor, the Subordi- 
nate Judge has found as a fact that’ the 
plaintiff is the real owner of these premises. 
He disposes of the transfer to Deep Chand 
by a kobala, which is admitted by the 
vakeel for the plaintiff to have been execut- 
ed, by finding that it was not executed dona 
fide. It bas been argued that, as the 
execution of this kobula is admitted, the 
onus of proving that it was not bona fide 
would be on the other party, but when we 
see that the Subordinate Judge has found the 
plaintiff to have been in possession for a 
great number of years, in fact all along of this 
house, the onus of proving the dona fides of 
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the transfer would be on the defendant, and 
not on the plaintif. It is said that the 
finding as to the ownership of the house has 
been come to upon no evidence. The 
Subordinate Judge says he has found this 
on the evidence of the witnesses, and there is 
no ground of appeal taken that he has found 
against the evidence. Therefore, this ground 
of appeal fails ; and, on the who, we think 
that there was sufficient legul evidence on 
which the Subordinate Judge could find the 
ownership of the plaintiff in these premises. 
If it be, as the defendant states, that he has 
by purchase obtained a mortgage on this 
estate and a right of foreclosure, it will be 
for him in a regular suit to establish the 
genuineness of his deed. If he can do that, 
there is of course no reason why he should 
not get possession by establishment of his 
mortgage but he must fail in the present 
case, and this appeal must be dismissed with 
costs. 


The 7th July 1875. o 


Present: 


The Hon’ble Louis S. Jnckson and W. F. 
McDonell, Judges. 


Causes of Action—Act VIII of 1859 s. 7. 


Case No. 2859 of 1874. 


Special Appeal from a decision passed by 
the Judge of Dacca, dated the 20th 
August 1874, affirming a decision of the 
Sudder Moonstff of that district, dated 
the 31st January 1874. 


Doorga Nath Roy Chowdhry (Plaintiff) 
Appellant, 


VETEUS 


Roy Kalee Narain Roy Bahadoor (Defend- 
ant) Respondent. 


Mr. C. Jackson and Baboos Sreenath Doss 
and Grija Sunkur Mojoomdar for Appellant. 


Baboos Kalee Mohun Doss and Doorga 
Mohun Doss for Respondent. 


S - 
Where a lessee in one case, after resuming certain 


1ent-free lands on behalf of his landlord, retained thom ' 
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in his own possession, and, in another case, retained 
portions of land which he had obtained by way of lease, 
HELD that though the lessor’s title to recover was the 
game, the causes of action were entirely distinct. 


Jackson, J.—It appears to us quite clear 
that the two causes of action in these two 
suits arè separate, the peculiarity being that 
the suit which might have preceded in “point 
of time has “actually been posterior, but that 
does not affect the question of separate 
` causes of action. In the first case, the plain- 
tiff’s cause of action was, that, whereas the 
defendant had availed himself of the power 
contained in the lease to resume and reduce 
into possession on behalf and in place of 
the landlord the rent-free tenures, he had not, 
as he was bound to do, given the landlord 
the benefit of those resumptions, ond had 
injuriously retained the lands so resumed 
in his own possession. The subject of 
the present suit is, that the defendant 
having obtained by way of lease certain 
lands from the plaintiff has not returned 
to the plaintiff possession, aud has impro- 
perly retyined in his own possession portions 
of the land so lensed. These appear to us 
to be entirely distinct causes of action, al- 
though the plaintiff’s title to recover is the 
same, and the defendant’s opportunity of 
doing two wrongs is the same. We might 
perhaps go further for supposing that the 
plaintiff Sound on re-entering into lis own 
Jand, that the defendant, who had been occu- 
pying under a prolonged term, had retained 
fraudulently and wrongfully possession of 
cettain lands and brought a suit for recovery 
of possession, and it would afterwards come 
` to his knowledge that he did not know at 
the time of bringing the first suit that the 
defendant had retained other lands to which 
he is also entitled; it is conceivable that 
even in that case a second suit might be 
maintainable, because, if the plaintiff were 
debarred from bringing a suit in respect of 
the land as to which he was not informed 
of the wrong done until he had ascertained 
the whole wrong done to him by the defend- 
ant, he might be barred as to great part 
_ of his cause of action, But, without neces- 
sarily going so far in the present case, it is 
sufficient to say that the Courts below have 
erroneously decided that this suit is barred 
by Section 7. of Act VIII of 1859, The 
case, therefore, must be sent back to the 
first Court to be decided on its merits, the 
appeal being allowed with costs.’ 





The 14th May 1875. 


Present : 
The Hon’ble H. B. Lawford, Judge. 


Rent Suzt—A ppeal, 


Case No. 1708 of 1874. 


Special Appeal from a decision passed by 
the Officiating Judge of Rajshahye, dated 
the 22nd April 1874, reversing a decision 
of the Moonsiff of Bowaleah, dated the 
29th April 1878. 


Kripa Moyee Debia (Plaintif) Appellant, 
versus 


Dropudee Chowdhrain (Defendant) 
Respondent. 


Baboo Mohesh Chunder Chowdhry 
. for Appellant. 


Baboo Kishoree Mohun Roy for 


Responde Aye 


Where a rent suit is dismissed on the ground that 
there is no proof of the relationship of landlord and 
tenant existing between the parties, no appeal lies from 
the order of dismissal. 


Tue Judge dismissed the claim of the 
special appellant solely on the ground that 
there was no proof that the relationship of 
landlord and tenant existed between the 
parties. The special respondent takes a 
preliminary objection that in such a case no 
appeal will lie to this Court, and in support 
of his contention, he relies on a decision to 
be found in XVIII Weekly Reporter, p. 42 
and one in XXI Weekly Reporter, p. 36. 
It is clear from these decisions that an 
appeal does not lie in this case. This appeal 
is therefore dismissed with costs. 
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The 10:h June 1875. 


Present: 


The Hon’ble Louis S. Jackson and W. EF. 
McDonell, Judges. 


Ehrar or Undertaking —Breach of Contract. 
Case No. 2347 of 1874. 


Special Appeal from a decision passed by 
the Officiating Judge of Dacca, dated 
the 5th May 1874, affirming a decision 
of the Moonsiff of Manickgunge, dated 
the 30th July 1878. 


Ram Nath Sen Lushkur and others 
(Plaintiffs) Appellants, 


wersus 


Bash Mohun Mookerjee and others 
(Defendants) Respondents. 


Baboo Rash Beharee Ghose for Appellants. 


Baboo Kalee Mohun Doss for 
Respondents. 


W purchased an estate from a Hindoo widow. On hex 
death the reversioners brought a suit to set aside the 
sale and recover possession. , 

Upon this W entered into an ekrar or undertaking, 
in which he , on consideration of their desisting 
from the suit, that he would remain in possession as long 
as he pleased, and when he had occasion to sell the pro- 

ity would give them the 1efusal. Several years after 
W entered into negotiations with third parties for the sale 
of the concern to which the property was annexed, but 
not being able to come to terms with them, he broke off 
the negotiation; and the property was subsequently leased 
to others, Up®n this the reversioners sued to laye the 
property conveyed to them: 

Hint, that ¥’s promise not to alienate the property, 
coupled with the use that he would personally 
retain possessign, ted to an undertaking which was 
violated by what had taken place, Plaintiffs were 
therefore entitled to the conveyance sought for upon 
payment of tlre price. , 


Jackson, J.—THE suit out of which this 
special appeal arises is brought by the plain- 
tiffs, who may be called the Lushkurs, against 
Mr. J. P. Wise, formerly of Dacca, in the 
fliat instance, and against the other defendants 
in the second instance, for the purpose of 
giving effect to an ekrar or undertaking 
executed by Mr. Wise iu respect of 2 annas 
out of n somewhat larger share of a talook 
comprising certain mouzals’ stated in the 
plaint. The circumstances were these :—Mr. 
Wise, it appears, had obtained a share by 
purchase from one Jugodissuree while repre- 
senting as a Hindoo widow the estate of 
Raj Kishore, who was, a kinsman of the 
plaintiffs and-a co-sharer of theirs; and on 
the death of Jugodissuree the plaintiffs 
brought n suit to have this sale set aside as 
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invalid, and to recover possession of the 
share. During the pendency of that suit, 
Mr. Wise entered into an ekrar, which has 
been under discussion in this case. The 
effect of the ekrar is, that in considerntion of 
their desisting from the suit, he agrees to 
remain himself in possession of the estate so 
long as is necessary for his purpose, and 
when he has occasion to sell ¢0 give the 
refusal to the plnintiffe; and he expressly 
ngrees that he will not give away, sell, or 
othirwise alienate the property iu, question. 
It appears that several years after the 
making of this ekrar, Mr. Wise found it 
convenient to wind up his-business in Bengal, 
and amongst other things entered into nego- 
tiation for the sale of the concern of Fool- 
barria, to which this particular property was 
annexed, the price agreed upon with certain 
purchasers being eight Inkhs of rupees, 
Before the.purchase had been fully completed, 
but after the earnest-money had been 
deposited, the purchasers discovered that 
Mr. Wise could not make a good title to 
a portion of the property. They therefore 
declined to complete the purchase unless a 
reduction was made in the amount of the 
purchase-money. Mr. Wise did not agree, 
and the sale consequently went off. The 
concern has since been sold to other 
purchasers, and the property in dispute, 
iustend of being sold, has been let on lease 
foz a term of 15 years. The contention of 
the plaintiffs is that, under these circum- 
stances, the contingency on the occurring of 
which they were entitled to get a sale of 
the property has arisen. They therefore ask 
to have the property conveyed to them. 
The Moonsiff considered that as no sale of 
this property had tnken place, the plaintiffs’ 
cause of action had not arisen. He therefore 
dismissed the suit. Ou appeal, the District 
Judge, Mr. Garrett, has taken what is 
substantiully the same view of the case, and 


has affirmed the dismissal of the suit. The 
plaintiffs appeal specially. 
Mr. Wise does not appear, but the 


purchasers have appeared to protect their 
interests. ‘The special appellants, however, 
stute that they have no desire to disturb the 
purchasers or invalidate the existing farm, 
nnd with that declaration the respondents 
before us are content. We do not take the 
same view of the undertaking and „of the 
rights of the plaintiffs under it as has been 
taken by the Judge. It appears to us that 
Mr. Wise’s promise not to sell or otherwise 
alienate the property, coupled with the 
promise that he would personally retain 
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possession of it, amounts to an undertaking 
which is in fact violated by what has taken 
place, because we think it clear in the first 
place that Mr. Wise’s desire and wish to get 
rid of the property has been fully shown, 
and in the next place that the transfer by 
way of form to the other defendants is really 
the same thing ag a sale under another name. 
It is clear that this undertaking was entered 
into for a good consideration, the plaintiffs 
having had a good case, and being likely to 
have succeeded in the suit which they had 
in Court, and they desisted from that suit 
upon grounds personal to Mr. Wise. We 
think, therefore, that the right of the 
plaintiffs to have this property, made over 
to them is fully made out, aud that Mr. Wise 
must execute n conveyance upon payment 
of the price; but of course in pursuance of 
the undertaking made before us to-day the 
farmers will not be disturbed during the 
term of their existing lease. Mr. Wise will 
pay the costs of these proceedings. We 
make no order as to the costs of the other 
defendapts. 


The 29th June 1875. 


Present : 


The Hon’ble Louis S. Jackson and W. EF. 
McDonell, Judges. 


Plaint— Verification—Maps— Boundaries — 
Cause of Action—Declaraiory Decree. 


Case No. 128 of 1874. 


Regular Appeal froma dectsion passed by 
the 2nd Subordinate Judge of Moor- 
shedabad, dated the 13th April 1874. 


Messrs. Jardine, Skinner & Co. (Defendants) 
Appellants, 


VEFSUS 


Moharanee Shurno Moyee (Plaintiff) 
Respondent. 


Mr. R. T. Allan and Baboo Bhowanee 
Churn Dutt for Appellants. 
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Baboos Sreenath Doss, Mohinee Mohun 
Roy, and Gooroo Doss Banerjee for 
Respondent, 


Where a plaint contained allegations of fraud and set 
out circumstances tending to affect any possible question 
of limitation, such circumstances being peculialy 
within the knowledge of the plaintiff, HELD that the 
plaint ought to have been verified by the plaintill 
herself and not by a servant. : 

In a sut for a decree declaring certain survey map) 
to be incorrect on the ground of their having bern 
altered on an incorrect representation by the defendants 
of their boundaries, where it was found that plaintill 
had alway been in possession, and no infringement of 
her right had taken place, HELD that there was no cau. 
of action. 


Jackson, J. —Tue question that firat arises 
in this appeal and in the suit out of which 
this appeal sprung is whether the plaintiff 1u 
this suit aud in another which follows on the 
board to-day had any such cause of action as 
entitled her to obtain relief from the Court, 
and whether the plaint ought not to have 
been thrown out by reason of the absence of 
any cause of action. It appears to us quite 
clear that the plaintiff had no sufficient cause 
of action. The suit is described as a suit 
“to obtain a declaratory decree declaring the 
“ thack and survey maps to be incorrect on 
“the ground of such maps having been 
“ improperly and incorrectly drawn,” and it 
is valued at Rs. 20,625 on account of 
2,200 beegahs of land. The pint proceeds 
to set out that a portion of the map in 
respect of which the comalaint is made shows 
that the thack and cee, a jit first made 
in accordance with the plaintifs present 
allegation, but that afterwarda they were 
altered on the representation of the defend- 
ants, that in consequence an incorrect repre- 
sentation of the actual existing boundaries 
has been made upon the map, and that such 
migtake involves an area of 2,200 beegahs. 
The plaintiff then says that she received for 
the first time the copy of the aforesaid thack 
and survey map on the 20th March 1870, 
and in the begiuning of November 1871 first 
saw the papers convected with miscellaneous 
suit No. 42, made mention of in the thack 
map and came to know the fraud practised 
ag above, and that the cause of action accord- 
ingly arose in the month of November 1871. 
We may remark that as this plaint contained 
certain allegations of fraud, and in particular 
set out circumstances tending to affect any 
possible question of limitation, such circum- 
stances being peculiarly within the knowledge 
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of the plaintiff, the plaint ought to have been 
verified, as the usual and proper practice is, 
by the plaintiff herself and ought not to 
have been allowed to be verified by a 


servant of the plaintiff. It appears upon 
inspecting the original survey map that the 
Survey Authorities, in laying down upon the 
map the boundary complained of, appended 
n note to the effect that this boundary was 
in dispute, and if appears that no officer, 
however careful or scrupulous, could have 
done more or otherwise than what the Survey 
Authorities did. They laid down what they 
considered to be the real boundary, and they 
paid that this boundary formed th8 subject 
of dispute. {b appears also that the plaintiff 
has ever been in possession of the land com- 
prised within this boundary, and that no in- 
fringement of her right has taken place, 
except such as is implied in the alleged 
representation of the defendant on which 
the map was altered. Ina recent case the 
Judicial Committee of the Privy Council has 
expressed strong opinion as to declaratory 
decrees. ‘This is a case in which the plaint- 
iff really had no reason for asking for such 
a decree, and in particular we may observe 
that the framing of the plaint on the sup- 
posed valuation of Rs. 20,000 seems to 
be utterly unjustifiable. What damnge bad 
the defendants done that they should have a 
suit brought against them on such a valua- 
tion and be saddled with costs on such a 
Jarge amount os that. We think the plain- 
tiffs suit owght to have been dismissed, and 
thatin No. 128 the nppeal of Messrs. Jardine, 
Skinner & Co. mast be allowed on this 
ground, no geci whatever being involved 
ns to the rights of the parties and without 
prejudice to any claim which may arise on a 
proper occasion, the suit being simply dis- 
missed on the ground that there was no 
cause for the present action. The same judg- 
ment will apply to Regular Appeal No. 236 
of 1874 in which the case baving come before 
the District Judge, he has taken the same 
view of the matter that we now take and has 
dismissed the plaintiff's suit. Itis trae that 
he has also entered into the merits of the 
case and has expressed some opinion as to 
the rights of the parties ; but that opinion we 
think was premature and unnecessary, and 
therefore ought not to prejudice the parties 
in any future litigation which may arise in 
respect of this land. Appeal No. 128 is 
accordingly allowed with costs, and Appeal 
No. 236 dismissed with costs. 





The 8th July 1875. 


Present : 


Hon'ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Application under Civil Procedure Code, 8s. 
256 g 257— Allegations —Emdence. 


Case No. 73 of 1875.° 


Miscellaneous Appeal from an order 
passed by the Judge of Tirhoot, dated 
the 19th February 1875. 


Kalee Sahoy (Judgment-debtor) Appellant, 
VETSUS 


Mako:~*~Lall and others (Decree-holders) 
Respondents. 


Baboos Kalee Mohun Doss and Nil. Madhub 
Sen for Appellant. 


Baboos Chunder Madhub Ghose and 
Abinash Chunder Banerjee for Respond- 
ents, 


The 


An application mder Act VIII of 1859 ss 256 and 
257, alleging that certain properties belonging to the 
judgment-debtor had been“sold in execution without the 
process of attachment and, notice of sale having been 
duly issued and aoe the Judge rejected it simply 
on the strength of a petition put in two days previously 
by anagent of the judgment-debtor which was silent 
in the matter of the above allegation: 

HELD that the Judge was wrong in hqdding the 
petition to be conclusive and was bound to enquire into 
the allegations of the parties and take evidence, 


Mitter, J—We think that the judgment 
of the Lower Court is pdt correct. 

The judgment-debtor, who is the appellant 
before us, made an application under Sec- 
tions 256 and 257 of the Civil Procedure 
Code, alleging that certain properties be- 
longing to him had been sold in execution 
ofa decree without the process of attachment 
and notice of sale having been duly issued 
and published; and that he had thereby 
sustained material injury. All these allega- 
tions were denied by the deeree-holder and 
the auction-purchaser. 

The District Judge rejected this applica- 
tion without taking any evidence from the 
parties, simply on the strength of a petition 
whicli was put in by an agent of the judg- 
ment-debtor on the 18th of May 1874, that 
is, two days before the sale. 

In that application, the agent did not allege 
that the process of attachment and proclama- 
tion of sale had not been duly effected. His 
silence may or may not be evidence against 
the truth of the judgment-debtor’s allegation. 
That will depend upon the explanation 
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which may be given by the judgment-debtor 
by adducing evidence to show under what 
circumstances that application was made. 
Be ‘that as it may, we do not think that the 
Judge was right in holding that that petition 
of the 13th of May 1874 is conclusive upon 
the question which had to be determined 
under Sections 256 and 257. We think he 
was bound®*to enquire into the allegations 
made by the respective parties and to decide 
the question before him after allowing them 
sufficient opportunity to adduce evidence 
bearing upon their allegations. We therefore 
pet aside the order of the Lower Court and 
remand the case for a fresh investigation aud 
decision upon the issues which arise upon 
‘the respective allegations of the parties, 
Costs will abide the result. 
Glover, J.—I concur. 


The 8th July 1875. 


Present: 


The Hon'ble. Louis S Jackson and W. F 
McDonell, Judges. 


Res Judicata— Wrongful Possession for 
12 Years. 


Case No. 2710 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Hooghly, 
dated the 18th June 1874, reversing a 
decision of the Moonsiff of Amtah, dated 
the 15th July 1878. 


Nugendro Nath Mullick (Plaintiff) 
Appellant, 





versus 


Tripoora Churn Bose and others (Defendants) 
Respondents, 


Mr. C. Gregory and Baboos Gopal 
Chunder Mitter and Grish Chund 
Ghose for Appellant. 


Baboo Huree Mohun Chuckerbutty for 
Respondents. 

The only possible ground on which a matter which 
has once been ht out may be re-opened 1s that the 
first suit was entirely mismanaged and had in fact been 
brought in collusion. 

Act IX of 1871 does not warrant a decree in favor of 
parties, on the strength of a wrongful possession for 


more than 12 years. 

Jackson, J.—It seems quite clear that the 
plaintiffs had no case. The question be- 
tween them and the substantial defendants 
had actually been litigated out on the pre- 
‘vious occasion when the suit was conducted 
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by the elder brother Jogendro Nath Mullick. 
The only possible ground on which the 
matter might be re-opened was that alleged, 
namely, that the first suit had been entirely 
mismanaged by Jogendro Nath, and had ia 
fact been brought in collusion with the other 
defendants ; ‘but that allegation has, in the 
opinion of the Lower Appellate Court, entirely 
broken down. As to the previous possession 
relied upon by the plaintiffs which was 
pretty clearly wrongful from 1253 to 1268, 
it is clear that even if that allegation were 
true, there is nothing in Act IX of 1871 
which warrants the making of a decree in 
favor of parties on the strength of a wrong- 
ful possession which terminated in ‘1268, 
The special appeal is dismissed with costs. 


The 9th July 1876. 


<< 


Present: 
The Hon’ble W. Markby, Judge. 
Misjoinder— Remand. 
Case No. 2256 of 1874. 


Special Appeal from a decision passed by 
the 1st Subordinate Judge of Mymen- 
singh, dated the 138th June 1874, revers- 
tng a dectsion of the Moonstff of Attiah, 
dated the 16th September 1873. 


Juggut Chonder Roy Chowdhry and others 
(Plaintifis) Appellantg, 


VETSUS 


Ear Mahomed Sircar and others (Defendants) 
Respondents. 


Baboo Kashee Kant Sen for Appellants. 
Moonshee Serajul Islam for Respondents, 


Where three suits were brought against four defend- 
ants holding three distinct tenures, for enhancement of 
the rent of each tenure, n#LD that they ought not to 
have been tried together, as the evidence in each case 
would need to be given separately so as to show the 
rates severally applicable; but that the Lowe: Appellate 
Court did wrong in dismissing the suit which should 
have been remanded for fresh trial. 


I THE that the judgment of the Court 
below, so far as it proceeds upon the ground 
that these three suits ought not to have been 
tried together, is right. There were four 
defendants holding three distinct tenures, 
and the zemindar was desirous of enhancing 
the rent of each tenure. And the questions 
which arisé could only be properly tried in 
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three perfectly distinct suits ; for, from the 
very nature of the case, the evidence in each 
guit must be given separately, so ns to show 
what rates are applicable to the lands 
comprised in each tenure. But I think the 
Subordinate Judge was wrong in ‘altogether 
dismissing the suit upon this ground, because 
the course so taken, although suggested by 
the plhintiff, was sanctioned by the Moonsiff. 
I think that setting ‘aside the Moonsiff’s 
decision the Lower Court should have 
remanded the case for fresh trial. And 
therefore that is the order which I now 
make instead of the order dismigsing the 
guits ; but the plaintiff-zemindar must pay 
the costs of the defendants up to the present 
time. 


The 9th July 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Holding over—Nugdee and Baolee Rents—Zemin- 
dar's Rights. 


Case No. 641 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 8rd December 1873, affirming a dect- 
sion of the Sudder Moonsiff of that 
district, dated the 11th Marck 1878. 


Boodhoo, Raot (ove of the Defendants) 
Appellant, 


af versus 
Dursan Mahtoon and others (Plaintiffs) and 
another (Defendant) Respondents. 


Moonshee Mahomed Yusoof for Appellant. 


Mr. R. T. Allan and Baboo Huree Hur 

l Nath for Respondents. 

Where a pro of a nugdeo settlement is refused by 
atenant who has heretofore paid the rent in kind, bat 
whose tenancy has expired, the zemindar is quite at 
liberty to let the land to another person. 

Glover, J.—THiIs was a suit for possession 
of 12 beegahs of land which had been leased 
to the plaintiffs by the defendant No. 2, the 
gemindar, aud of which the possession had 
been interfered with by the other defendant 
Boodhoo Raot. Boodhoo Raot alleged that 
be had a ticea of this land up to 1276, and 
that since that time be had remained in pos- 
session under an arrangement with the 
zemindar, and that he could not be ousted 
without a suit being regularly brought for 
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rent, Both the Moonsiff and the Subordinate 
Judge found for the plaintiffs, and it appears 
to us that the Subordinate Judge was right. 
The only objection to the finding tlrat the 
tenancy has expired, made by the appellant 
18, that he held over after that period with 
the consent of the zemindar, that he has a 
right of occupancy, and that he cannot there- 
fore be turned out simply upon the zemindar 
making a setilement with another party; and 
in support of this contention he bas drawn 
our attention to the fact of a notice which 
was served upon him in the year 1277 to 
enter intoa settlement for five years. This 
appears to us to dispose of the case against 
the appellant rather than make anything for | 
him, for we find that this proposed settlement ` 
was na nugdee one, and tliat it was refused by 
the tenant on the ground that it was contrary 
to the ancient and established custom which 
was to pay the rentin kind. Under these 
circumstances, the zemindar was quite at 
liberty to let the land as he hns done to 
another person. The appeal must be dis- 
missed with costs. 2 
The 12th July 1876. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Balance of Rent—Suit on Account— Limitation — 
Act IX of 1871, Sch. II, Art. 62. 


Case No. 158 of 1874. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 80¢h March 1874. 


Baboo Dolee Chand (Plaintiff) Appellant, j 


ar 


versus 


ge or Dyal Singh and others (Defendants) 


Respondents. 
Baboo Nil Madhub Sen for Appellant. 


Baboos Boodh Sen Singh and Hureehur 
Nath for Respondents. 


Where in consequence of default in the payment of 
rent, an adjustment of accounts ‘was entered into be- 
tween landlord and tenant, and a balance found to be due 
from the tenant: 

Hep that an action to recover such balance with 
interest was not a suit for arrears of rent under Act VIII 
(B.C.) of 1869, but a snit for the recovery of money 
on account governed by the provisions of the new 
Limitation Law, Schedule II, Art. 62. 


Mitter, J—Wze think that in this case the 
judgment of the Lower Court cannot stand. 
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Lhe suit was brought by the plaintiffs upon 
an account stuted and adjusted between the 
parties in Magh 1278, The allegation of 
the plaintiffs was that the defendants who 
were holding u tenure under the plaintiffs 
had defaulted to pay its rent in 1276, 1277, 
and 1278, nud that in the month of Magh of 
the last mentioned year, there was an adjust- 
ment of aceounts, and the result of that 
adjustment was that Rs. 8,105-0-6 wus 
found as the balance dye from the defendants 
to the plaintiffs. This account was delivered 
by the defendants to the plaintiffs, aud the 
preseut suit has been brought to recover the 
amount due under this settlement of account 
with interest, It is not necessaiy to refer 
to other allegations in the written statement 
“than these that the plaintiff’s claim with 
1eference to the years 1276 .nud 1277 is 
barred by the law’ of limitation; nud ag 
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The 12th July 1875. 


i Present: 
The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 
Ejeciment—Forfeiture of Rents, 


Case No. 553 of 1874. 


Spectal Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 24th December 1873, affirming «a 
decision of the Moonsiff of Nowabad, 
dated the 15th September 1873. 


Bunsee Bhur Ghose and others (Plaintiffs) 
Appellants, 


versus 


| Bheem Lall Sahoo (Defendant) Respondent. 


respects the claim for the year 1278 the! Mr. C. Gregory and Baboo Mohesh Chunder 


defence was that, under the contract between 
the parties, the amount claimed was to be set 
off agninst the zur-i-peshgee which the 
plaintiffs had in their hands in deposit as 
security*for the ticca. The Lower Court has 
given effect to both these defences, nnd has 
held that, as regards the rents of 1276 and 
1277, the plaintiff’s claim is barred by the 
law of limitation, inasmuch as the cause of 
action for the rents of each of these years 
accrued gn the Ist of Assar of the following 
yenr, and has also held that the plaintiff’s 
claim for the rent of the year 1278 is not 
tenable, because, under the terms of the 
kubooleut, the plaintiffs were bound to set it 
off as ngainst the zur-i-peshgee. We think 
that this Judgment proceeds entirely on an 
e1roneous view of the nature of the plaintiff's 
claim. It is not a’ it was expressly stated 
by the plaintiff’s pleader in the Court below, a 


suit for arrears of rent under the provisions, 


of Act VIII of 1869, but a suit brought 
under the genernl provisions of the law for 
the recovery of money payable on an account 
stated. It is thereforg a claim to be governed 
, by the provisions of Schedule II, Article 62 
of the new Limitation Act, and as the 
plaintiff’s. claim is brought within thrée 
years from the alleged date of adjustment of 
the account, it is uot barred by the law of 
limitation. It appears. to us that the Subor- 
dinate Judge has disposed of this case upon 
a preliminary point without taking evidence 
on the merits. Therefore we must remand 
it to that Court again for decision upon the 
' issues that might arise between the parties 
upon the merits. Costs will abide the result. 
Glover, J,-—I concur. 


e e CY 


Chowdhry for Appellants. 


Baboo Kalee Mohun Doss for Respondent. 


A landlord by dispossessing his tenant in the middle 
of the year does not, in all cases, forfeit his right to 
rents which have already accrued due. Whether he 
does or not must depend on cicumstances, ¢.g., upon ths 
question whether the ryot has enjoyed all the year’s 

rofits, or has been prevented from enjoying any by the 

o1d’s act of inte: ference. 


Mitter, J. — In this special appeal tho 
question which we have to determine is, 
whether, simply upon the finding that the 
defendant (tenant) was dispossessed from the 
tenure by the plaintiff (landlord) ig Magh 1280, 
the Lower Courts were right in dismissing 
this suit for arrears of rent which had 
accrued due before the dat@yef djspossession, 
viz., in Assin and Pous of that year. Tho 
authorities quoted do not support the 
decision of the Lower Courts; and I have 
not been able to flud any reported case in 
which a similar view of the law has been 
taken. On the other hand, the case reported 
in p. 54, 8th Weekly Reporter, is au 
authority directly opposed to it. 

I do not think that it can be laid down as 
a correct proposition of law applicable to all 
cases, that a landlord, by dispossessing the 
tenant in the middle of the year, forfeits his 
right to all rents which had already accrued 
due before the act of dispossession. For 
example, it would be very unreasonable to 
dismiss a suit for arrears of rent upon this 
ground alone, where it may be shown that 
the dispossession has taken place on the last 
day of the year, and before its happening the 
tenant enjoyed all the profits that could be 
derived from the tenure for the year in 
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question., On the other hand, it would be 
equally unreasonable to hold that it is not 
a good defence, where. it is shown that, 
although according to the terms of the 
contract between the parties, instalments of 
rents fell due before a particular act of 
dispossession, yet the act of interference on 
the part of the landlord prevented the tenant 
from reaping any profits from bis tenure on 
account of that particular year. In this case 
the dismissal of the plaintiff’s claim is based 
simply upon the bare finding that the defend- 
aut was dispossessed in the month of Magh. 
Thig finding alone, without any especial 
circumstance, is, as I have shown aBove, not 
sufficient in law to dispose of .the case. 
The judgment of the Lower Courts, therefore, 
cannot stand, and the case must be remanded 
to the Lower Appellate Court for re-trial. 
I think it also right to add here, that even 
if this defence based upon dispossession 
ultimately fails, the Lower Appellate Court 
will have further to enquire as to what has 
been collected by the plaintiff in the year 
1280, by the appointment of a sezawal. 
The costs of this special appeal will abide 
the ultimate result. 
Glover, J.—I concur in this judgment. 


The 14th July 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Clfinder Mitter, Judges. 


Possesston. 


Case L 1002 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated the 
2nd February 1874, modifying a decision 
of the Moonsiff of that district, dated 
the 8rd June 1878. 


Sheo Surun Lall (Defendant) Appellart, 


versus 
Chuman Lall (Plaintiff) Respondent. 


Mr. C. Gregory and Baboo Huree.Hur 
Nath for Appellant. 


No one for Respondent. 


A plaintiff coming into Court for comfirmation of 
possession is bound fist of all to prove that he 1s in 
possession. 

Glover, J—TuHx only order we can pass 
in this case is that the suit must be remanded 
to the Lower Appellate Court to try the issue 


whether the plaintiff who sues for confirma- 
tion of possession in the land in suit was ‘in 
possession or not. The first Court found 
that he was not. The second Court does 
not decide the question. It has been ruled 
in many cases by'this Court that a plaintiff 
coming into Court for confirmation of posses- 
sion is bound first of all to prove that he is 
in possession. If the plaintiff fails to do 
that in this case his suit mnst be dismissed ; 
if, on the contrary, he proves his possession, . 
he will be entitled to succeed in his auit, be- 
cause ns the defendant chose to lend money 
to a person who is by law not the owner of 
the property, he will have to bring a new 
suit against the head of the family in whom, 
according to the Mitakshara law, lies the 
management of the estate. Costs to follow 
the result. 
Mitter, J.—I concur. 


The 14th July 1875. 


Present: 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Rights of Occupancy—Transfer—Righis of 
Transferree. ` 


Case No. 3068 of 1874. 


Special Appeal from a decision pgssed by 
the Judge of Dacca, dated the 28th 
August 1874, affirming a decision of the 
Stibordinate Judge of that district, 
dated the 31st January 1874. 


Jugut Chunder Roy Chowdhry and others 
(Plaintiffs) Appellants, 


versus 


Eshan Chunder Banerjee and others 
(Defendants) Respondents. 


Mr. C. Jackson and Baboos Kalee Mohun 
Doss and Bykunt Nath Doss for 
Appellants. 


The Advocate- General and Baboo Chunder 
Madhub Ghose for Respondents. 


Ryota having a right of orou wen for agricultural 
purposes may by custom have the right to transfer it 
to any person to hold for the same purpose; but that 
does not necessarily imply that the transferree may 
conveit the land into a dwelling-house and appurte- 
nances. 4 . 
Jackson, J.— Ture plaintiff in this case 
alleged that of a certain estate or kismut 
called Shoreotgunge, Thaunah Naraingunge, 
in the District of Dacca, a certain fractional 


share belonged to him, and also that of 
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a certain shikmee talook named Joy 
Chunder Ghose in like manner a certain 
share belonged to him, and the other shares 
to the defendant Eshan Chuuder Banerjee 
and otlrers, and that all the parties had been 
and are still jointly in possession of the 
estates in question ; that on the 2nd Falgoon 
last, the defendant Eshan Chunder had 
turned away the tenants who resided on the 
land and without permission of the plaintiff, 
and in spite of his opposition had forcibly 
cut corn and trees, excavated tanks and 
commenced building a house on the said land ; 
that a complaiut was upon this preferred to 
the Magistrate, but that the Mavistrate 
refused interference beyond restraining him 
from committing a breach of the peace, and 
that consequently the plaintiff was obliged to 
bring this civil suit. ‘This suit was therefore 
brought to recover possession of the land in 
its former state by filling up the excavations 
and levelling the land at the defendant’s cost, 
nud to recover the value of the trees cut 


down, The defendgut Eshan Chunder 
Banerjee, who alone seems to have appeared 
to defend the suit, auswered that neither the 


plaintiff nor any of his co-sharers had ever 
heen in direct possession of the land within 
thirty yenrs ; that the land had been in the 
occupntion and enjoyment of the old tenants, 
and that he from time to time purchased 
their rights of ocenpaucy at a fair price and 
has taken possession of the land; that he 
and his brothers 1equired some land for the 
purpose of erecting n dwelling-house, and 
that having made overtures to the plaintiff 
and other co-sharers, he obtnined a promise 
that they would relinquish their rights either 
by way of sale or the granting of a putnee 
lease, and that the present suit has been 
brought by the plaintiff at the ‘instigation of 
the defendant’s enemy Nundo Coomar 
Baneijee. It was also urged that the plain- 
1iff ought to have commenced a suit imme- 
diately at the beginning of the erection of 
the defendant’s louse, and obtained: an 
injunction, instead of which he allowed the 
defendant to proceed till at a considerable 
expense of Rs. 4,000 or Rs. 5,000 he had 
built the house, when this suit has been 
brought for demolition of it. The case was 
tried by Baboo Bhooputty Roy, the Subordi- 
nate Judge of Dacca, who, after certain 
formal ‘issues, framed the following :—first, 
“whether the defendant was justified to 
“take the disputed land out of the joint 
“mehal’ for his exclusive use without the 
‘‘consent of the plaintiff or without obtaining 
‘partition of the mehal. If not, whether 


“the plaintiffs are lawfully entitled to a 
“decree to remove the materials and to 
bring the land to its former state ; secondly, 
“ whether the defendant by purchase holds 
“ the ryotee interest and erected the building, 
“ &e. by the permission and consent of the 
“ co-sharers ; and thirdly, what is the price of 
“the trees cut.” On these issues the Subor- 
dinate Judge first found that no force had 
been used by the defendant, but that he had 
acquired by voluntary purchase and gale the 
rights of the tenants upon the land, that by 
the custom of that part of the country the 
right which the tenants possessed was Irans- 
ferable by sale, and that the plaintiff was not 
entitled to khas possession of the land. He 
then observes :—“ As a co-parcener the 
“defendant No. 1 has right to every inch of 
“land in the mehal. He and his brothers ara 
“ proprietors of greater portion whereas the 
“ plaintiffs have a very small share in the 
“melal.” He next goes on to consider 
what had taken place between the defendant 
and the plaiutiff in regard to the negotiations 
about the granting of the putnee, and tho 
gonclusion to which he comes is that the 
plaintifs silence in preventing defendant 
from raising the building amounted to a 
consent, although he did not agree to grant 
him a putnee. He therefore holds that the 
defendant’s entering upon the land was not 
unjustifiable, Finally, he goes into the ques- 
tion raised in certain rulings of this Court as 
to the rule of equity to be applied, and con- 
sidering that the plaintiff’s defnands wera 
unreasonable, he dismisses the suit. On appeal 
the District Judge exp and entirely 
governs himself hy the ternis of*a ruling of 
mine printed in XXI Weekly Reporter, 
p. 373. He says :— Following the rule 
“ laid down in that case, I propose to consider 
“first the conduct of the plaintiff when the 
“ house was proposed to be built ; secondly, 
“the possibility of affording the plaintiff 
“some other relief than the demolition of the 
“house; and thirdly, whether the ends of 
“justice require that it should, which I 
“understand to mean whether the plaintiff 
“can show that he sustains any material 
“damage from the defendant’s occupation of 
“ the house.’ Now, there is one question 
which it is absolutely necessary to consider 
before dealing with the other issues involved 
in this case, that is, whether according to 
the facts the plaintiff had any strict right to 
inhibit the defendant from doing as he has 
done, viz., entering upon the land, excavating 
tanks, and building a house without the con- 
sent of the co-sharers. As we understand, 
33 
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the whole evidence given by the defendant 
amounts to the evidence of ryots and other 
persons showing that by the custom of the 
district rights of occupancy are transferable. 
Without desiring at all to impeach the 
findings of the Courts below, we must observe 
that the custom set up, even if well-founded, 
cannot go s0 far as to authorize the conver- 
sion of the rights sold into rights of a 
different kind. It may well be that in parti- 
cular places ryots having rights of occu- 
pancy in land for agricultural purposes may 
by custom have the right to transfer it to 
any person to hold for the same purpose, but 
that will not carry with it the proposition 
that a person who mny be desirous of erect- 
ing a large house in the midst of an agricul- 
tural mehal, cnn buy up the tenures and 
rights of several cultivators, and convert the 
land which they formerly occupied into a 
dwelling-house and appurtenances. As far, 
therefore, as the evidence given in this case 
goes, it appears to us that the plaintiff had 
made out his right to prohibit the building 
of this house without his consent. Then as 
the plaintiff had such strict right, the ques- 
tion of course arises whether he was in a 
position to enforce that right, and whether he 
was entitled to ask the assistance of the 
Civil Court to enforce it. In order to 
determine this question, it- igs necessary to 
determine the facts before the principles can 
be applied. The Judge in proposing to 
guide bimself by the ruling laid down by me 
forgot to dbserve that that was not the 
precise view taken by the Subordiuate Judge 
who did not raigg those issues, the result 
very possibby befhg that evidence to satisfy 
those issues had not been given. In point of 
fact upon enquiry neither the learned Coun- 
sel for the appellant nor the learned Advocate- 
General who appears for the respondent is 


- able to show us that any evidence was in 


fact given showing the precise nature of the 
conduct of the plaintiff in regard to these 
disputes, nor as to the expenditure the defend- 
aut had incurred, the ate on which the 
construction had begun, the length to which 
it had gone before the suit was commenced, 
or other material facts. As to the alleged 
consent of the plaintiff in this case, it is 
material to observe that even if the construc- 
tion put upon what the plaintiff states he said 
to Ram Chunder Banerjee is not a strained 
construction, yet according to the plaintiff’s 
evidence that interview took place three or 
four years before the trial, and it could hardly 
therefore be supposed that the defendant 
coneidered himself authorized by avything 
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then said or acted in accordance with it. It 
is also to be observed that the other party to 
that conversation, viz., Ram Chunder Banerjee 
who is, we believe, a brother of the principal 
defendant, although he was summoned to 
attend the Court did not attend. We have ` 
not therefore his account of the matter, and 
therefore the plaintiff is strictly entitled to 
ask the Court to take his account of what 
took place. It is also to be observed that the 
defendant’s kobalas, those which he produces 
in proof of his acquisition of the rights of 
the ryots, bear date after the commencement 
of the building. With these observations we 
think it is our duty to say that there has been 
a defect in the investigation of the case by 
the Courts below, and that the judgments of 
those Courts must therefore be set aside, and 
the case must go back for a new trial. That 
being the course which the Judge ought to 
have directed to be adopted when he heard 
the appeal, the case must go back to the 
Court of first instanoe, and the Subordinate 
Judge will frame the following additional 
issues :—first, when theacts complained of by 
the plaintiff actually commenced $ secondly, 
what amount had been expended, and how far 
the defendant’s building and other operations 
had gone before the suit began; thirdly, 
whether any and what express injury results 
to plaintiff ftom the acts complained of, On 
that point we think he should summon the 
plaintiff and re-examine him. These facts 
expressly found with the other points which 
have already been found on the evidence 
given, the Courts below will be in a position 
to give a flual and satisfactory judgment in 
this case. 


Cam 


The ldth July 1875. 


Present: 


The Hown’ble Sir Richard Garth, Kt., 
Chief Justice, und the Hon’ble A. G. 
Macpherson, Judge. 


Act VIII ( B.C.) of 1869 ss. 95 g& 98— Refusal 
lo withdraw Restramt—Jurisdichon. 


Reference to the High Court by the Judge 
of the Small Cause Court at Bhaugul- 
pore, dated the 4th May 18765. 

Meer Hyder Ali, Plaintiff, - 
versus 


Shaikh Jafar Ali, Defendant. 


Where a tenant obtains a decree directing the with- 
drawal of a distraint under Act VIII of 1869 s. 96, 
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and the landlord, by refusing to deliver up the full 
amount of the distrained property, is guilty of refusing 


to withdraw the distraint within the meaning of a, 9 


the tenant’s remedy is a suit in the Moonsiff’s Court 


under that Section. The Small Cause Court has no 
Jurisdiction in the matter. 

Case.—Tux question I have the honor 
to refer to the High Court, is whether this 
case is cognizable by the Small Cause Coart. 

‘It has been found that the relation of 
Jandlord and tenant exists between the 
parties ; defendant was therefore a person 
empowered to distrain. Plaintiff came 
before the Magistrate on the 27th March 
1874, and complained that his crops had 
been forcibly carried off by defendant, and 
the latter was convicted of theft by the 
Magistrate, and fined Rs. 20. On the 
same day, the defendant made an applica- 
tion to the Moonsiff under Section 78 
Act VIII (B. C.) of 1869 stating that the 
crop had been stored on the 25th, and the 
distraint made on the 18th. The Moonsifl’s 
order under Section 80 was issued the 
sume day. Plaintiff then instituted in suit 
before the Moonsiff on the 13th April 1874. 
This suit was instituted according to the 
provisions of Section 95, and plaintiff got 
a decree on the 8th June 1874, declaring 
the distraint illegal, and directing the release 
of the distrained property, but awarding 
no damages. Section 95 is uot specificully 
mentioned as the Section under which this 
suit was brought and the decree given, 
but it is evident that this was the Section 
under which the Moonsiff acted. Menn- 
time, the Moonsiff had ordered the crop 
to be made over to plaintiff’s charge, and 
with regard to this point, I fiud on the 
evidence that plaintiff refused to take charge 
of it. It therefore remained in custody 
of defendant, Pluintiff having got his decree 
proceeded to.’execute it, but as defendant 
would only make over about 10 maunds 
of produce instead of 28, demanded by 
plaintiffs, and which had been decreed by 
the Moonsiff, plainuff would not tnke it, 
nud uow brings this suit in ihe Small Cause 
Court for the value of the 28 maunds and 
something over and above, which was 
not mentioned in the case before the Moon- 
siff. I think the suit will not lie in this 
Court, ‘and that pluintiff’s remedy was a 
buit under Section 98 of Act VII (B.C.) of 
1869. * He had already got a decree direct- 
ing the withdrawal of the distraint under 
Section 95, and defendant by refusing to 
deliver up the full amount of the distrained 
property, seems to me to have been guilty 
of refusing to withdraw the distiaint within 

8 s 


the meaning of Section 98, and should 
therefore have been sued in the Moonsiff’s 
Court under that Section. His pleader 
contends that his present suit is simply one 
for the value of personal property and as 
such cognizable by the Small Cause Court, 
Section VI Act XI of 1865. Two cases 
have been referred to in the course of the 
argument, one of which is reported in IX 
Weekly Reporter, p. 163, and the other in 
IX Weekly Reporter, p. 886. I doubt if 
eituer of them has much bearing on the 
present case; in the former, however, it is 
stated by Sir Barnes Peacock, that the 
Legislature seems to have intended to leave 
to the Collector (now represented by the 
Moonsiff) the sole determination of suits 
arising out of acts done in the colorable 
exercise of the power of distraint ; in the 
latter it was held that a suit for damages on 
account of proceedings under a false pretence 
of distraint could be tried in the Small 
Cause Court. The present suit is not 
however for damages, Plaintiff’s pleader 
ig anxious that it should not be considered 
as such, because if it were, it would be 
barred by Article 26, Schedule II of the 
Limitation Act. His contention is that the 
seizure by defendant was illegal ab initio. 
and at first at least, not even under color 
of the distraiut law at all, and that it was 
only an after-thought on the part of defendant 
to take proceedings under that law as is 
shown by a comparison of dateg, the appli- 
cation of defendant under Section 78 and 
the criminal complaint of plaintiff being 
both preferred on the sa y. However, 
this may be, the Moonsiff acted* under the 
provisiong of the law regarding distraint, 
aud the plaintiff took proceedings to have 
the distraint declared illegal. He gota decree 
declaring the distraint illegal und directing 
its withdrawal, and when defendant refused to 
comply with the terms of that decree, there 
was*in my opinion only one course open to 
plaintiff, viz. to proceed under Section 98. 
This he has not done. I therefore think 
that I have no jurisdiction to entertain the 
present suit, 

The judgment of the High Court was 
delivered as follows by— 

Macpherson, J.—The Judge of the Small 
Canse Court is right in thinking that tho 
Small Cause Court has no jurisdiction, as 
the suit is clearly one which might, and ouglit 
to, have been brought under Section 98 of 
Act VIII (B.C.) of 1869. 
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The 15th Jaly 1875. 


Present :. 


Tlie Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Promise— Cause of Action—Limtiahon. 


Case No. 8198 of 1874. 


Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 24th 
September 1874, affirming a dectston 
of the Subordinate Judge of that district, 
dated the the 29th June 1874. 


Purnanund Asram (Plaintiff) Appellant, 
versus 


Shama Churn Sen (Defendant) 
Respondent. 


Mr. T. Palit and Baboo Anund Gopal 
ePalit for Appellant. 


Babgo PÉ, Chunder Banerjee 
for Respondent. 


In a suit to recover a Government promissory note 
which (plaintiff alleged) had been made over to defend- 
ant for the purpose of drawing terest, but had been 
fraudulently kept back notwithstanding a promise 
(whereto plaintiff consented) to return it within 
a given time, which promise had not been falfilled 
although repeated demands had been made: 


HELD that if the plaintiffs account were true, the 
Court would have to consider whether from the date 
of the promise which would afford plaintiff a cause of 
action, the suit was brought within the prescribed 
period. 


' Jackson, J.—Tuis was a suit to recover 
from the defendant a Government promis- 


sory note of Rs. 2,000, or the value thereof 


with interest. The facts alleged were that 
the plaintiff on account of his friendship for 
the defendant was accustomed to employ 
him in drawing the interest on Government 
papers belonging to the idol Brindabua 
Thakoor ; and that in accordance with that 
habit, the Government pnper iu qnestion 
wns made over to the defendant,in Kartick 
1275 for drawing interest; that the defendant 
drew the interest but fraudulently kept the 
paper back, and on being asked stated that 
he had mortgaged the paper and promised 
to return it iu Chyet 1277 whereto the 
plaintiff consented ; that the defendant had 
fraudulently paid interest up to 1279, and 
that since then repeated demands both oral 
and by lettera have been made for the paper 
without success. ‘The defendnnt denied in 
toto the allegations of the plaintiff, and aver- 
red that he had received ihe Government 
paper in question, and applied the proceeds 
of ıt to the plaintiff's service ; and the Subor- 
dinate Judge who tried the suit. found the 
defendanv’s allegation, and not the plaintiffs, 
to be true,-but before coming to thes finding 
of fact, he also considered whether the suit 
was brought within the proper period of 
limitation, and on that point also he found 
against the plaintiff. The plaintiff appeal- 


ing, the Judge has gone only into the ques- 


tion of limitation sand referring to various 
provisions of the Limitation Act, the consi- 
dera that those relied on by the plaintif 
do not apply, and that according to the parti- 
cular provision within which in his opinion 
the case fell, the suit was barred. Now iu 
this suit it was absolutely necossary to find 
the facts before the precise rule of limit- ` 
atton could be applied. It was necessary 
to find whether the promissory note had beeu 
made over to the defendant under the cir- 
cumstances stated by the plaintiff. If not, 
and if the defendant's account of tlre trans- 
action was true, the suit fell to the ground 
of itself. It the plaintiff's account were 
true, and the promise relied on by the plain- 
tiff had been made, the Court will then have 
to consider whether from the date of that 
promise which would aftord plaintiff a cause 
of action, the suit was brought within the 
presetibed period. The case must: go back 
to the Lower Appellate Court in order that 
these matters may be epeeiticnlly found and 
then the rule of limitation applied. 
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P The 15th July 1875. 
Present : 


The Hon’ble W. Markby and G. G. Morris, 
Judges. 


Registration Act, XX of 1866— Appeals, 


Case No. 64 of 1875. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Rajshahye, 
dated the 9th December 1874. 


Huro Soonduree Debia (one of the Judg- 
ment-debtors) Appellant, 


Versus 


Punchoo' Ram Mundul (Decree-holder) 


Respondent. 
,% ®@ 


Baboo Sreenath Banerjee for Appellant. 


Baboos Sreenath Doss and Rash Beharee 
(rhose for Respondent. 


No appeal lies from an order passed in execution upon 
a deoree under the, Registration Act, XX of 1866. 


Markby, J.—Tuis is an appeal against'an 
order made under Section 257 of the Civil 
Piocedure Code. It was held in the decision 
reported in 18 Weekly Reporter, p. 512, 
that in matters of execution in reapect of 
decrees passed under the Registration Act, 
no appeal would lie, And that decision was 
followed in the case reported in 238 Weekly 
Reporter, p. 328. This is also an order 
passed in execution upon a decree under the 
Registration Act, XX of 1866, and therefore 
we consider, as has begn already held in those 
decisions, that this appeal will not lie. ‘The 
appeal will be dismissed with costs. 


The 15th July 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Miter, Judges. 


Valuation —Jurisdiction— Civil Procedure Code, 
8. 350. 


‘Cnse No. 1251 of 1874. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 14th 
Aprilels74, reversing a decision of the 
Subordinate Judge of that district, dated 
the 28th March 1878. 


Subah Roy and others (Plaintiffs) Appel- 


lants, 
versus 


Buldeo Singh and others (some of the 
Defendants) Respondents. 


Baboos Chunder Madhub Ghose and Kalee 
Kishen Sen for Appellants, 


Baboo Rajendro Nath Bose and Moonshee 
Mahomed Yusoof for Respondents. 


. A Lower Appellate Court was held to have done 
wrong in reversing a decree of the first Cowt on the 
ground that the suit had not been correctly valued, 
where the error in valuation did not affect the jurisdic- 
tion of the Court which tried the case. è 


Jitter, J.—In this- cage the judgment of 
the Lower Appellate Cte proceeds upon 
the ground that the plaintiffs suit having 
been. under-valued is liable to be dismissed. 
It appears that the plaintiffs sued for con- 
firmation of possessiou of a mouzah called 
Narain Chuck. They alleged that the 
Government revenue of this mouzah was 
Ra, 58, and paid stamp duty upon 10 times 
the Government revenue, valuing the suit 
at that amount. There was a question rais- 
ed by the defendants with reference to this 
mode of valuing the suit, andit was alleged 
that it should be valued at the market-value 
of the mouzah, the subject-matter of the 
suit. The Subordinate Judge decided this 
question in favor of the plaintiffs. The 
District Judge on appeal: has held that the 
decision of the Subordinate Judge upon this 
point is erroneous, and that the suit should 
have been valued at the market-price of the 
mouzeh, the subject-matter of the sguir. 
The District Judge is also further of opinion 
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that the correct valuation: would be some- | 
thing more than Rs. 7,000. Upon this find- ' 
ing the Lower Appellate Court has dismissed | 
the plaintiff's claim. 

The plaintiffs appeal to this Court on the 
ground that the order of the Lower Appel- 
late Court is opposed to the provisions of- 
Section 350 of the Procedure Code. We think 
that this contention is valid. The suit was 
instituted in the Court of the Subordinate 
Judge of Sarun, and whether the right 
valuation wags as it was put in the plaint, 
namely, Rs. 1,867, or as found by the Ap- 
pellate Court, the jurisdiction of the original 
Court which tried this, case, wouftd not be 
affected, and the suit must in either case hnve 
been brought in the Court where it was 
brought, We, therefore, think that the 
District Judge was not right-in reversing 
the decree of the first Court upon the ground 
that the suit was not correctly valued, aud 
for that reason we think that the decree of 
the Lower Appellate Court reversing the ' 
decision of the first Court upon the merits: 
is erroneous ; but at the same time it is quite 
clear upon the finding of the Lower Appel- 
Jute Court that the District Judge would 


have uo jurisdiction to hear the appeal from , 
the judgment of the first Court, which must | 
That being so, the! 
right course would be for us to set aside the: 


be preferred before us. 


judgment of the Lower Appellate Court and 
send this case back to the Court of first 
instance for the purpose of determining the 
fourth issue eaised before it, namely, whether 
the suit isunder-valued or not. If the Sub- 
ordinate Judge cowes to the finding that the 
suit was upder=#lued, then in that:case ‘the 
‘Subordinate Judge should call upon ‘the 
plaintiffs to pay the deficit stamp revenue. 


within astated time; and if the plaintiffs 


comply with that order, it will be the duty 


of the Subordinate Judge to draw up a fresh 


decree according to the result of his original 
finding upon the merits arrived at in, his 
decision of the 18th March 1873,- valuing 
the suit at its proper value, and against that 
‘decree the party cast will havea right of 
appeal either to the District Judge or to this 
Court according to what the result of the 
finding of the first-Court would be upon this 
question of valuation. If the plaintiff fails 
to make up the deficiency, the Court should 
reject the plaint under the provisions of 
Section 31 of Act VIII of 1859. We think 
that under the circumstances, each party 
should bear his own ‘costs of this special 
appeal and in the Lower Appellate Court. 
Glover, J.—I concur. 







The 20th July 1875. 


Present : 


The Hon’ble Louis S. Jackson and W. E. 
McDonell, Judges. 


Suit by Daughter. ` 
Case No. 215 of 1874. 


Regular Appeal from a decision passed by 
the 2nd Subordinate Judge of Hooghly, 
dated the 8th September 1873. 


Lukhee Narain Ghose, guardinn and manager 
of his minor wife, Koosoom Kaminee 
Dossee, pauper (Plaintiff) Appellant, 


VErsus 


Sreenath Koondoo and others (Defendants) 
Respondents. 


Baboo Umbika Churn Bose for Appellant. 


Baboo Bhyrub Chunder Banerjee 
for Respondents. 


A daughter without issue is not entitled, uring the 


| lifetime of the widow, to sue for the recovery of a debt 


due to the estate of her deceased father, nor ıs she 
entitled to a declaratory decree. 


Jackson, J.—It appears to us ‘that the 
appeal must be dismissed. A suit was pre- 
viously brought on the part of Koosoom 
Kaminee to recover the amount of debt due 
from the principal defendants as a debt due 
to the estate of her deceased father, It 
appears that the widow of the father was 
living. She was consequently brought on 
the record as a plaintiff, and she filed a peti- 
tion, stating that she had received in full 
from the defendants the whole amount which 
she found to be due to the estate, aud as she 
was unquestionably the heir, the suit was 
dismissed. The present suit is brought 
against the alleged debtors and the widow, 
on the ground of collusion between them, 
and to obtain the amount as previously 
alleged, which amount is laid at the sum of 
Rs. 5,399, after deducting the amount which 
the widow acknowledged to have receiyed, 
viz, Rs. 289. ‘The suit has been dismissed 
by the Subordinate Judge, on the ground 
that, under the circumstances stated, 
the plaintitf was not eutitled during the 
lifetime of the .widow, the original. pro- 
prietor,. to bring a fresh claim for the 
recovery of the amount. It appears to us 
that this judgment is right. It was probably 
a. mistake to say that Section 2 applies, and 


that may, have, suggested an appeal to this 
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Court ; but it is clear that the plaintiff, as a 
daughter without issue, is only a possible 
heir under certain circumstances, and is not 
entitled to recover the amount, Sor is she 
entitled to a declaratory decree. The suit 
must therefore be dismissed as not maintain- 
able, and the appeal will also be dismissed. 
We say nothing us to the costs, 


The 21st July 1875. 
Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Act IX of 1871, Sch. II, Art. 167— Limitation. 
Case No. 122 of 1875. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Patna, 
dated the 19th February 1875. 


Shaikh Subhan Ali (Decree-holder) 


Appellant, 
j versus 
- Shaikh Safdar Ali (Judgment-Debtor) 
Respondent, 


Moonshee Serajul Islam for Appellant, 


Moonshee Mahomed Yusoof for Respondent. 


An application for execution not made within three 
s from the date of issue of notice under Civil 
roceedure Code, s. 216, is barred by limitation. 


Glover, J.—Tms is a question of limita- 
tion. Notice under Section 216 was served 
on the 16th of April 1871, and this applica- 
tion was not made till the 20th of July 
1874. The decree-holder endeavours to get 
out of limitation by saying that up to the 
24th of August 1871, proceedings in execu- 
tion were still pending, and he claims to 
reckon limitation fiom that date, in which 
case he would be within three years. But 
the new Limitntion Law (Act IX of 1871), 
Schedule II, No. 167, provides fora case of 
this sort, and the penultimate clause saya :— 
“ For the execution of a decree an order of 
any Civil Court not provided for by No. 
169, where notice has been issued under 
Section 216, three years’ limitation from the 
date of tie issuing of such notice.’ That 
notices was issued on the 15th of April 1871. 
The, Judge is therefore right in saying that, 
asthe application for execution was not 
made within three years from that date, it is 
barred by limitation. 

The appeal is dismissed with costs. 
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The 21st July 1875, 


Present: 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Execution Sale—TIrre 1ty— Notice — Proof of 
Publication 


Case No. 184 of 1875. 


Miscellaneous Appeal from an order passed 
_ by the lst Subordinate Judge of Backer- 
gunge, dated the 5th March 1875. 


Alimooddy Chowdhry and others (Judgment- 
debtors) Appellants, 


versus 


Cbhunder Nath Sen and others (Decreo- 
holders) Respondents. 


@ 
Mr. C. Jackson and Baboo Sreenath Doss 
for Appellants. 


Baboos Kalee Mohun Doss, Mohinee Mohun 
ioy, and Grija Sunker Mojoomdar for 
Respondents. 


Where an all inadequacy in the price fetched at 
an execution sale was not shown to have been brought 
about by an irregularity, e.g., failure to publish the 
notice of sale in the mofussil, the Lower Court was hel’! 
to have done right in refusing to set aside the sale. 

The publication of such notice must usually be proval 
by the officer charged with the duty of publishing it: ıt 
ig only under special circumstances that he should be 
called upon to support his return by other testimony. 


Jackson, J.—WE think it cleat? that in this 
caso the judgment-debtor entirely failed to 
show that the alleged jnadequacy in tho 
price fetched nt the sale was at all brought 
about by the failure, if there was a failure, to 
publish the notice of sale in the mofussil. 
The circumstances set forth in the judgment 
of the Court below show that there were a 
good many purchasers, and it is not sug- 
gested that any more would have attended but 
for,the irregularity complained of. That 
being so and the deficiency in the price, if 
any, not being conuected with the irregularity, 
the Subordinate Judge was quite warranted 
by the ruling to which he refers at p. 550, 
XXII Weekly Reporter, in refusing to 
set aside the sale. Atthe same time we are 
far fiom intimating any opinion that the 
failure to publish the sale proclamation iu 
the mofussil is proved. The fact of the 
publication of such notice ia a matter which 
must be usually proved by the officer of the 
Court who is charged with publishing it, and 
itis only under special circumstances that 
that officer should be called upon to support 
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his return by the testimony of other persons. 
It is not shown that in this case the officer of 
the Court spoke fulsely or neglected his duty ; 
and in the absence of any imputation of 
that sort» well made out, we must rely upon 
his testimony. ‘The appeal will be dismissed 
with costs—five gold mohurs. 


The 22ud July 1876. 


Present: ; 


The Hon’ble W. Markby and G. G. Morris, 
Judges. 


Marital Rights— Custom. 
Case No. 1282 of 1874. 


Special Appeal fiom a decision passed by 
the Deputy Commissioner and Subor- 
dinate Judge of Gowalparah, dated the 
28rd March 1874. reversing a decision of 
the Extra Assistant Commissioner and 
Moonsiff of that district, dated the 30th 
December 1873. 


Bool Chand Kalta (Plaintiff) Appellant, 


versus 


Mussamut Janokee and others (Defendants) 
Respondents. 


Baboo Grija Sunkur Mojoomdar for 
Appellant. 


Bloonshee Serajul Islam for Respondents. 


Where a suit to have it declared that defendant was 
plaintiffs wife, and 3# bound to live with him, was dis- 
missed, on thesground that custom 1equired that, in order 
to constitute such aright there should have been a 
second marriage, HELD that an issue should have been 
framed as to whether or no such a custom existed. 


Markby, J.—In this case the Deputy 
Commissioner has dismissed the suit brought 
by the husband to have it declared that the 
defendont No. 1 is his wife, and that she is 
bound to live with him, upon the ground 
that, in order to constitute his right, it was 
necessary that there should have. been a 
second marriage, and that no such second 
marriage had taken place. “If, by the custom 
applicable to these persons, it was necessary, 
in order to give the husband the right to 
maintain this suit, that such second matriage 
should have taken place, uo doubt, the Deputy 
Commissioner was-right in dismissing the 
suit on that ground. We think, however, 
that the question whether.or no such a cus- 
tom exists is one which ought to have been 
raised in an issue framed for that purpose, 


Under Section 354 of the Civil Procedure 
Code, we direct thé Deputy Commissioner 
to try this issue, and to return to us his find- 
ing upon it with the evidence. 

Both parties will be at liberty to adduce 
before the Deputy Commissioner such evi- 
dence as they may be advised on this issue, 
and they will have to file their objections to 
the finding of the Deputy Commissioner 
within three weeks after its arrival in this 
Court, 


The 28rd July 1876. 


Present: 
The Hon'ble G. G. Morris, Judge. 


Easement— User— Presumption. 
Case No. 2400 of 1874. 


Special Appeal from a decision passed by 
the Judge of Tipperah, dated the 17th 
August 1874, affirming a decision of the 
Additional Moonstff of Panchpookhoriah, 
dated the 8rd February 1874. 


Poorno Chuuder Chatterjee (one of the 
Defendants) Appellant, 


versus 


Shurut Chunder Bhuttacharjee (Plaintiff) 
and ‘otheis (Defendants) Respondents. 


Baboos Huree Mohun Chuckherbutty and 
Aukhil Chunder Sen for Appellant. 


Baboos. Issur Ohunder Chuckerbutty and 
Bharut Chunder Dutt for Respondents. 


Where a party has exercised the right of passage 
of his surplus tank water over the land of another 
openly and uninterruptedly year by year for upwards 
of twenty yeas, a poner arises that he has obtained 
the easement as of nght. 


THe only point raised in this special 
appeal is whether the right of user to a 
particular water-course, the subject of dis- 
pute, has been exercised by the plaintif as 
of right and without Interruption for twenty 
years and upwards. Upon this point the 
finding of both the Lower Courts is explicit. 
The Judge says:—“ The question is whether 
the plaintiff has uninterruptedly used the 
land as a water-course for such a timé as 
will give him a right of way ; the Moonsiff 
finds that he has been enjoying this usage 
for more than twenty years, and this is not 
only proved by his witnesses, but by the 
admission of the defendants themselves.” 
The Judge then goes on to endorse this 
finding of the Moonsiff. It is thus clear that 
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plaintiff has been in the enjoyment of an 
easement of a positive character having 
exercised the right of passage of his surplus 
tank water over the land of the defendant 
openly and uninterruptedly year by year for 
upwards of twenty years. Such being the 
case an undoubted presumption arises that he 
has obtained this easement as of right. 

The spedial appeal is dismissed with costs. 


The 28rd July 1875. 


Present ; 


The Hon’ble E. G. Birch and G. G. Morris, 
Judges. 


Hindoo’ Law— Inheritance — Brother's Son's 
Daughter's sor. 


Case No. 817 of 1874. 


Special” Appeal from a decision passed by 
the Subordinate Judge of Rajshahye, 
dated the 27th January 1874, reversing 
a decision of the Moonsiff of Shazadpore, 
dated the 12th November 1872. 


e 
Kashee Mohun Roy and another (Defendants) 
Appellants, 
Versus 


Raj Gobind Chuckerbutty (Plaintiff) - 
_ Respondent. 


Baboos Sreenath Doss and Issur Chunder 
` Chuckerbutty for Appellants. : 


Baboos Doorga Mohun Doss and Tarinee 
Kant Bhuttacharjee for Respondent, 


The right of inheritance of a brother's son’s daughter's 
son is inferior to that of a brother’s son’s son’s son. 


Birch, J.— Tue plaintiff in this case sues 
to obtain possession of a 5-6-2-2 of Kismut 
Chuckbundy Ranigram, and to get a pottah, 
granted to defendant No. 1 by Bejoya Debee, 
set aside. He brings.the suit on the ground 
that he is the heir of Bharut, alias Krishna 
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Chunder Bagchee, the father of Bejoya 
Debee. 

Defendant No. 1 denies that plaintiff is 
the heir of Bharat Chunder Bagchee, and 
challenges his right to bring this suit. 
Defendant No. 2, Kripa Nath, supports the 
statement of defendant No. 1, and pleads that 
he is the heir of Bharut Chunder Bagchee, 

The Moonsiff dismissed the plaintiff’s suit, 
holding that the plaintiff was the son of tha 


daughter of the son’s son of Rum Sunkur, 
` o 


the father of Bharut Chunder Bagchee ; aud 
that the right of inheritance to Bharut 
Chunder’s property could not therefore vest 
in him. * ) 

Upon appeal, the Subordinate Judge 
reversed the decision of the Moonsiff and gave 
the plaintiff a decree. His judgment is 
lengthy and confused, but the conclusions ha 
atrived at appear to be these :—lIst, that 
plaintiff was to be preferred as heir to 
Bejoyn’s father Bharut Chunder, by reason 
of-his offering at the Parbana Sradh obla- 
tions and funeral cnkes to his maternal great- 
grandfather Harrideb, aud to his great-great- 
maternal grandfather Ram Sunkur, in which 
the said Bharut Chunder participated ; 
whereas Kripa Nath, defendant No. 2, being 
the son of Ram Sunkur’s great-giandsou 
could only offer oblations to three preceding 
generations, his father, father’s father, and 
great-grandfuther, in which a remote ances- 
tor would not participate, and the Subordinate 
Judge cites a Full Bench ruling, Volume V,* 
Bengal Law Reports, page 58, as his authority 
for the conclusion he arrives at. l 

As to the pottah upog which defendant 
No. 1 relies, the Subordinate Judge seems 
(for this portion of his judgment is couched 
in ambiguous language) to be of opinion 
that it was invalid, because there was no 
necessity shown for granting it. 

. In substance his judgment amounts to this: 
—That the plaintiff as preferential heir to 
Bharut Chunder was entitled to come in and 
get the pottah set aside and recover posses- 
sion of the land. 

Against this judgment a special appeal 
hus been preferred, and although objections 
have been raised as to the admission of cer- 
tain documents by the Subordiuate Judge 
and to his estimate of the evidence, the renl 
contention before us is as to the right of the 
plaintiff to succeed as heir to Bharut Chunder 
Bagchee. And the question we have to de- 
termine is whether s brother’s son’s daughter’s 





* 18 W. R., Full B, Bal, p. 49. 
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son or a brother’s son’s son’s son is the pre- | “ not one even hns been so enumerated. In 
ferential heir, “the face of all these facts, it is impossible 

We must trent the genealogical tree filed »“ to contend that the mere absence of specific 
by the plaintiff o8 correct upon the finding | “ enumeration is any ground whatever for 
of the Lower Court. * “excluding one single‘individual who is 
“really competent to fulfil the conditions of 
“ heirship laid down in the Dayabhaga itself.” 

The rule laid down in that case is that, in 


Raw SuKKUR BAGOHEE, 


| | l 
Ramessur ‘ Hurndeb Bharut, alas 


Bagcheo. ec ea Krusto Ohunder | determining questions of disputed inberitance 
Bagehee. è . 
Fukeor Chunder «  Mohadeb | aud preferential right, the power of confer- 
Banshee, Bauohce: aana TE spiritual benefit upon the ancestor is to 
Kashee Nath Grandson, 1, ' | be the test of the right of succession. Those 
Bagehes. Raj Gobind Daughter, i H 
Charkersauw. Reena Debit: who are competent to offer the pind to the 
Krpa Nath Plaintiff. had a child, paternal ancestors are to be preferred to 
p SATONG; So noy those who are competent to offer it to the 
dead. p 


maternal ancestor only, inasmuch as the 
It shows that Ram Sunker had three sons, | cakes offered to the paternal ancestors are 
Ramessur, Hurri Deb aud Bharut Chunder. | of superior religious efficacy to those offered 
Ramessgur the eldest had a son Fukeer Chaud. | to the maternal. 
Fukeer had a son Kashee Nath. Kashee Nath That the defendant is not a sapinda is 
had n son Kiipa Nath, defendant No. 2. admitted. Both parties are equally removed 
Hurri Deb, -the second brother, had a son | in degree from Ram Suuker, but itis con- 
Mohndeb. . Mohadeb had a dnughter Joy | tended that, by the intervention of a female 
Doorga ; her son Raj Gobind is the plaintiff. | in Hurri Deb’s line, plaintiff becomes practi- 
Bharut had one daughter Bejoya, who died | cally, for purposes of inheritance, third in 
in Pous 1274; and the contention between ! descent from Ram Sunker ; whereas Kripa 
the plaintiff and defendant is as to this pro- | Nath eannot be other than fourth. Baboo 
perty. It is admitted that there is nof KaleeMohun Doss goes so far as tosay that the 
oxpress authority upon the point submitted | intervention of a female in a line of descent 
to us. We have to deduce it from the laws! counts for nothing, but he has not shown us 
of inheritance of the Bengal school. ony authority’ for this proposition, It is 
The mere fact that such a relationship is; quite clear that going back a generation to 
not mentioned in the Dayabhnga is no reason | the time when Kashee Nath represented one 
for saying that heirs so remote are excluded | branch and Joy Doorga the other, Kashee 
from inherifance. Nath was the preferential heir, he alone could 
In the Full Bench decision, so often quoted | have performed the parbana sradh and not 
in the course of fhe argument, Mr. Justice | Joy Doorga. Consequently, it seems to us 
Mitter, wlro delivered the judgment in that | that the son of Kashee Nath would bave a 
case, says :—“ Every one who has gone! necessarily preferential right over and would 
“ through the Dayabhaga must have perceiv- | exclude the son of Joy Doorga. 
“ed that the specific enumeration of each The ceremony of the parbana sradh is 
“individual heir was not the object which | one that cannot remain in abeyance, and is 
“the author had in view. It is perfectly | one that ennnot be performed by a female. 
“true that a few of the heirs have been | It has been described as the most important 
“mentioned by name here and there, but! of the ceremonies prescribed by the Hindoo 
“ the great majority of them have been left | religion. The inability of Joy Doorga to 
“to be determined by the application of the | perform it, and the performance of it by 
“ principle of spiritual benefit. Thus, of the: Knshee Nath during his lifetime, carries 
“numerous relatives who are. entitled to| with it the right to inherit as the reward of 
“ come in as sapindas by virtue of the right | benefits conferred on the decensed. And 
“ to offer oblations to the maternal ancestor ! that right extends in the succeeding genera- 
“of the deceased proprietor, the maternal | tion to giving preference to the son of 
“uncle is the only one who has been men-! Kashee Nath as heir and nearer to Bharut 
“tioned by name. Then again among the| than the son of Joy Doorga. This view is 
“ sakulayas, or kinsmen connected by divided | confirmed by the provisions of Chapter XI 
“ oblations, the grandson’s grandson is the | of the Dayabhaga, which, as pointed out by 
“only person who has been specifically | Mr. Justice Mitter, has as its most promi- 
“enumerated ; and of the samanodakas, or | nent characteristic the studious exclusion of 
“kinsmen connected by libations of water, female relatives generally, And the whole 


— 
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tendency of the treatises on the subject is, as is born to him, unless the debt is illegal or contracied 


we understand them, directed to the prefer- 
ence of those who lineully descend from® 
males as heirs to the postponement of those 
who derive their 1ight to succession through 
a female member of the family. The break 
in the capacity to perform the religious 
ceremonies resulting from the intervention of 
n daughter în the direct line of descent seems 
to us to give the preference to the line in 
which male issue lias continued unbroken, and 
the male issue of a brother traced through 
sonuship is endued with superior efficacy as 
regards oblations to the issue of a brother 
through a daughter. 

Kripa Nath, though distant in equal degree 
from Bharut, is to be preferred to the plaintiff, 
because Kripa Nath traces his descent in an 
unbroken male line, whereas plaintiff derives 
his right through a female heir. And by pari- 
ty of ‘reasoning derived from other examples 
in the books on Inheritance, it seems only just 
‘to hold that since the married daughter is 
debarred from the inheritance by the son, 
that the claim of the son of the debarred 
daughter should be postponed to that of the 
gon of the person who barred her claim. 

In this view of the law plaintiffs right of 
inheritance 1s inferior to that of Kripa Nath 
aud he has no right to institute this suit. 

The decision of the Subordinate Juge is 
reversedeand the suit is dismissed with costs. 





The 26th July 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chuuder Mitter, Judges. 


Hindoo Law (dlitakshara )~— Ancestral 
Property— Debts. 


Case No. 176 of 1874. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 9th March 1874. 


Madssamut Kooldeep Kooer and others 
(Plaintiffs) Appellants, 


VETSUS 


Runjeet Singh and others (Defendants) 
Respondents. 


Mr. M. L. Sandel for Appellants. 
Baboo Huree Hur Nath for Respondents. 


Ancestial property which descends to a father is not 
exempted from liability to pay his debts because a son 


or an immoral purpose whether the moncy was raisod 
for the satisfaction of a decree or not. 


Glover, J.—Tmis case must be governed 
by the decision of the Privy Council in 
Girdharee Lall v. Kantoo Lall and Muddan 
Thakoor v. Kantoo Lal, reported in XXIE 
Weekly Reporter, p. 56. Tho larger 
portion of the money for which the zyr-i- 
peshgee lense was given, was due on two 
decrees, and it is not denied that the decrees 
were paid off with the zur-i-pesligec money. 
It was, therefore, for the plaintiff, under the 
Privy Council decision, to show that those 
decrees for the payment of which the money 
was raised, were improper ones, that is to 
say, that they were decrees for money which 
had been lent for immoral purposes; and the 
plaintiff has not given any evidence in 
support of this fact. But it is snid that, 
granting the two decrees to come under the 
purview of the Privy Council decision, there 
still remained a sum of Rg. 226, which 
was not paid in satisfaction of any decree, 
and that the decision in the case of Muddun 
Thakoor v. Kantoo Lall does not apply 
to that money. But the Privy Council 
decision does not only say that in case of a 
decree the onus is on the plaintiff to prove 
that the decree has been an improper one, 
but lays down the rule generally that 
“ ancestral peoperty which descends to a 
‘futher under the Mitakshara law, is not 
“exempted from liability to ppy his debts 
“because a son is born to him, unless the 
“debt is illegal or has been contracted for 
“an immoral purpose ;” oad in page 58 of 
the judgment their Lordships say :-—“If the 
“ debt of the father had been contracted for 
“an immoral purpose, the son might not bo 
“ under any pious obligation to pay it,” and 
in the case before them they add that “it 
“ was not shown that the bond upon which 
‘the decree was obtained was given for au 
“immoral purpose.” Clearly by this their 
Lordships mean to throw the onus both in 
this case and in the case of decree on the 
plaintiff to show that the debts which were 
incurred by his father were debts contiacted 
for an immoral purpose, and that therefore 
he is not under any pious obligation to pay 
those debts. The decision of the Privy 
Council entirely disposes of the appeal now 
before us, which must therefore be dismissed 
with costs. 
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The 26th July 1875. 
Present: ° 
The Hon’ble Romest Chunder Mitter, 
Judge. 


Secondary Evidence—Defective Examination of 
Wiinesses—Inefficiency of Pleader. 


Case No. 1290 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 14th May 1874, reversing a decision 
of the 2nd Sudder Moonsiff of that 
district, dated the 17th November 1878. 


Lochun Singh (one of the Defendants) 
Appellant, l 


Versus 


Het Narain Singh and others (Plaintiffs) 
Respondents. 


Baboo Huree Hur Nath for Appellant. 
@ 


Hoonshee Mahomed Yusoof for Respond- 
ents. 


A defendant who does not object to the admission of 
secondary evidence at the time it is admitted, cannot be 
allowed to object ıt in special appeal. 

Where the oral evidence en fell short of the 
requirements of the Evidence Act s. 68, only because the 
Witnesses weie not properly questioned, the High Court 
in special appeal HELD it to be unjust to let the plaintiff 
suffer on account of the inefficiency of his legal adviser 
and so remanded the case for retrial. 


Two objections have been taken to the 
judgment of the Lower Appellate Court: 
lst, that the documents under which the 
mortgage transactions alleged by the plain- 
tiff were effected having not been produced, 
no secondary evidence was admissible to 
prove their gontents ; and 2ndly, that ad- 
mitting that secondary evidence was pro- 


perly admissible, there is no such evidence 
upon which the decree of the Lower Ap- 


ellate Court can be sustained. 


As regards the first objection, it appears 
to me that when the witnesses were ex- 
amined, the defendant ought to have raised 
it. He having not done so, it would be too 
late for him to take it now. On this ground 
I would have rejected it, but as P think that 
the case should be remanded on the second 
objection taken by the special appellant, E 
may as well direct the Court below to insist 
upon the plaintiffs making out a sufficient 
ground before allowing him to prove the 
contents of the mortgage deeds by secondary 
evidence. 

With reference to the other objection 
mentioned above, it seems to me that the 
special appellant is entitled to succeed upon 
it. The plaintiff attempted to prove the 
contents of these documents by oral evi- 
dence, but it falls short of what is required 
under Section 68 of the Evidence Act. 
There is only one witness who says that he has 
seen the documents, but as regards their term 
he says “ the ijara” (meaning the mortgage) 
“was for one year.” Now it does not- 
appear to which of the documents he refers 
here. ‘The other witnesses do not even say 
that they have seen the document. I think 
therefore that the alleged secondary evidence 
adduced in this case is not sufficiens in law 
to prove the contents of the mortgage deeds. 
But upon this ground I do not think that I 
should dismiss the plaintiffs suit ‘in special 
appeal. It appears to me that if these wit- 
nesses are reliable, one or two further ques- 
tions might bave elicited all the necessary 
facts. It would be unjust to visit the plain-* 
tiff with the penalty of the dismissal of his 
claim, simply on account of the inefficiency 
of the legal adviser who conducted his case 
in the Court below. The case will therefore 
be remanded’ to the first Court for retrial. 
Until the plaintiff makes out a sufficient 
ground under the Jaw, he should not be 
allowed to adduce secondary evidence of the 
contents of the mortgage deeds; but if he 
succeeds in making out any sach ground, he 
should then be allowed to prove their con- 
tents by secondary evidence according to the 
provisions of Section 68 of the Evidence 
Act. The defendant will also be at liberty 
to adduce any fresh evidence if he chovses to 
do so. The costs of this special appeal must 
be paid by the plaintiff, respondent, and as to 
the other costs already incurred, and those 
to be incurred in future they will be costs 
in the cause and abide the ultimate result. 
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The 8rd June 1875. 


Present: 


The Hon’ble W. Markby and H. B. 
Lawford, Judges. 
e 


Act XX of 1865 8. 11—Applications—Mookhtars 
— “Plead” and “ Act”—Praotice of High 
Court ( Original Side). 


In the matter of 


Ishur Kant Bhadooree and others, 
Petitioners. 


Mr. Bose and Baboo Bussunt Coomar 
Bose for Petitioners. 


A mookhfar having presented an application for exe- 
cution under Act VOI of 1859 s. 207, the Moonsiff 
returned it upon the ground that ıt onght to have been 
presented through a pleader, and not through a mookh- 
tar: 


HELD that, upon the proper construction of Act XX 
of 1865 s. 11, the decision of the Moonsiff was right, 
and what the mookhtar was desirous of doing comes 
under the word “ plead.” 


The construction put by the Moonsiff upon the words 
“act” and “plead” is the same which has been put 
upon them for many years on the Original Side of the 
High Court, where Attornies are excluded from making 
any applications in Court; but Advocates, who have 
only the right to plead, are allowed to make them. 


Markby, J:—Taur petitioners in this case, 
who are mookhtars, state that one among their 
number presented an application for exe- 
cution under Section 207 Act VIII of 
1859, on behalf of his client, decree-holder 
in the Moonsiff’s Court nat Boalia, but that 
the Moonsiff returned the application upon 
the ground that it ought to have been pre- 
sented through a pleader, and not through 
a mookhtar. The petitioner theu applied to 
the Judge, but the Judge refused to inter- 
fere : and the present application is made to 
this Court substantially asking us to issue 
an order upon the Moonsiff to receive the 
petition. 
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Now the application which it was desired 
to make to, one which, under Section 207, 
must be made to the Court. Section 207 
says :—“ When any party, in whose favour a 
decree bas been made, is desirous of enforcing 
the same, he shall apply to the Court. .” 
In substance, therefore, the present pelti- 
tion is that we should issue a direction which 
would have the effect of enabling mookh- 
tars to make applications to the Courts in 
the mofussil. Section 16 of the Civil Code 
of Procedure provides that,— All applica- 
tions to any Civil Court, and all appearances 
of parties in any Civil Court, except when 
otherwisd specially provided by this Act, 
shall be made by the party in person, or by 
his recognized agent, or by a pleader duly 
appointed to act on his behalf.” The mookh- 
tar in this case does not claim to be u 
recognized agent ; he does not base his right 
to make this application on the ground that 
he is a recognized agent, but on the ground 
that as a mookhtar he has a right to do so. 
It is quite clear that no such right is given 
to a mookhtar gud mookhtar by Section 16. 
The applicants, however, contend that the 
right is conferred by Section 11 Act XX 
of 1865, which provides that pleaders may 
apperr, plead and act in the Courts therein 
named ; and that mookhtars may appear and 
actin any Civil Court, whereas they may 
appear, plead and act in any Criminal Court. 
And it is argued that the making of an 
application, under Section 207, comes within 
the words “appear and act.” 


Now, in determining what part of the pro- 
ceedings come within the words “ appear and 
act,” and what part of them come within 
the words “appear and plead,”—in other 
words, in considering what distinction the 
Legislature intended to draw between acting 
and pleading, we must look to what has 
hitherto been the practice of the Courts in 
this gountry. The parties, who make this 
application, do nof state in their petition 
that the construction which the Moonsiff has 
put upon this provision, differs in any way 
from the constuction which has been hitherto 
put upon it since the Act came into oper- 
ation, Andas far ns we are aware, the 
practice hitherto has been for applications 
of this kind to be made not by mookhtars 
but by pleaders. That alone would make 
us hesinte a good deal before we interfered 
with the order of the Moonsiff. But it also 
appears to us that the construction which the 
Moonsiff has putupon these words by hig order, 
is the same which has been put upon the 
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same words for muny years on the Original 
Side of this Court. There the Advacates 
are by an express rule restricted to pleading 
(rule 12, at page 26, of Mr. Belchambers’s 
Collection of Rules). And the Attorniesof the 
Court are allowed, except in special and 
exceptional cases, to appear and act. And 
yet it has always been the practice on the 
Original Side to exclude Attornies from mak- 
ing any applications in Court, and to allow the 
Advocates, who have only the right to plead, 
to make such applications. Whether it is 
strictly correct to call the making of an 
application to the Court on behalf of ‘a suitor, 
pleading or not, may possibly bé open to 
question. But when both the Courts in the 


The 18th June 1875. 


Present: 


The Hon’ble A. G. Macpherson, Offg. Chief 
Justice, aud the Hon’ble Louis S. Jack- 
eon, C. Pontifex, E. G. Biroh, aud G. G. 
Morris, Judges. 

Hindoo Law (Dyabhaga)—Inheritagce — Brothers 

of the Half Blood— Uterine Brothers. 


Cases Nos. 241 and 266 of 18738.. 









Regular Appeals from a decision passed by 
‘the lst Subordinate Judge of Hooghly, 
dated the Tth July 1878. 


Rajkishore Lahiry and others (Defendants) 


Mofussil and this Court in its original juris- Appellants, 
diction, have for a long series of years 
‘attached ‘a particular meaning to that ex- vereus 
pression, a Division Bench of this Court . ; ae 
would not be justified in setting that con- Sanma A Ca 
struction aside. 4 
Baboo Hem Chunder Banerjee for 
Tt has been argued that a distinction may Appellants. — 


be duawn between applications which are 
generally merely of a formal character, and 
applications which require an argument to 
support them. But no authority or prece- 
dent for making any such distinction has 
been: adduced, aud it seems to be pretty 
manifest that it never can be certain until 
an application is made and granted whether or 
no any argument will be required insupport of 
it; and we may, we think, say that, as a general 
principle, & party who makes an application, 
must be ready and qualified to support it if 
the Court calls ypon him to do so. 


Baboo Bama Churn Banerjee for 
Respondent. 


In Bengal the brotha: of the whole blood succeeds, 
in the case of an undivided estate, in preference to a 
brother of the half blood. 


This case was referred to the Full Bench 
by Juckson and McDonell, Jd., on the 
4th January 1875, with the following 
remarks :— 


Jackson, J.—TH3sE are two appeals 
from one decision of the lat Subordinate 
Judge of Hooghly, in a suit of Gobind 
Chunder Lahiry against Rajkishore Lahiry, 
and against Ram Monee and Lukhee 
Narainee Dossees. The plaintiff in this suit 
alleged himself to be entitled originally to a 
fourth share‘of certain immoveable property 
left by his father Ram Soonder Lahiry, and 
further to another one-fourth share of the 
same property as the sole heir of his (plain- 
ifs) uterine brother Bhugwan Chunder 
Lahiry, and he sued to recover a part of the 
property in question, which was, as he snid, 
wrongfully in possession of his eldest brother, 
the defendant Rajkishore, and partly in that 
of Huro Soonduree and Lukhee Narainee 
Dossees, who had acquired a portion by: 
purchase. The last mentioned dafendants 
both pleaded that, however the plaintiff might 
be entitled as against the first defendant Raj- 
kishore, they were not concerned in that 
question, inasmuch as they purchased the 
portion of the property in their possession 


It appears to us, therefore, that upon the 
proper construction of Section 11 Act XX 
of 1865, upon which and not upon the Pro- 
cedure Code this question turns, the decision 
of the Moonsiff was right, and that the Dis- 
trict Judge was also right in refusing to 
interfere with that order: though gt the 
same time we must say that we do not rely 
on the argument which he used in refusing 
the application; it is not because the mookhtar 
is only to act asa mookhtar that we refuse 
to interfere, but because we consider that 
upon the construction which has been given 
to the word “plead,” what the mookhtar 
was desirous of doing in this case does come 
under that term. The application will there- 
fore be refused. F 
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as bona fide purchisers without notice for 
good and sufficient consideration. In this 
case over and above the other questions 
raised by the defendants, a point of Hindoo 
Jaw came under consideration, viz., whether, 
on the death of the brother Bhugwan 
Chunder Lahiry, the plaintiff alone was 
entitled to succeed him, the brothers having 
been undivided, or whether Rajkishore, 
brother of the half blood, was also entitled 
to share in that portion of the property. 
The Subordinate Judge found on all the 
points raised in favor of the plaintiff, and 
Rajkishore for himself, and the two ladies 
for themselves, have appealed separately. 
We have no doubt of the correctuess of the 
judgment of the Court below upon all the 
questions of fact raised before him, as we are 
of opinion that Rajkishore had improperly 
practised upon his younger brother and kept 
back from him a portion of the property to 
which he was entitled, and that the ekrar 
upon which Rajkishore relied was executed 
by the younger brother while under the 
influence of Rajkishore and while ignorant 
of his rights. As to the defence set up by 
the two ladies, we find from a previous suit 
brought by Gopal Chunder, a nephew of the 
plaintiff, that these ladies must have known 
that it was a Hindoo joint family with whose 


members they were dealing, aud that conse-. 


quently they are not and cannot claim to be 
bond fide purchasers without notice. On all 
these points, therefore, we think that the 
judgment of the Lower Court onght to be 
affirmed. 

There remains the point of Hindoo law 
whether plaintiff is entitled solely to succeed 
to the share of his uterine brother, or whether 
Rajkishore, being a brother of the half 
blood, should succeed jointly and equally 
with him. On the side of the defendant 
there are several cases, II Weekly Reporter, 
p. 41; III Weekly Reporter, p. 43; IX 
Weekly Reporter, p. 87, in all of which 
it has been held on the authority of my 
brothers Kemp and Glover, JJ., and the late 
Mr. Justice Elphinstone Jackson, that in 
the case of undivided immoveable property, 
all brothers, whether of the whole blood or 
half blood, succeed alike. Some of the deci- 
sions referred to go even further. We are 
ns at present advised unable fully to concur 
in this‘view of the Hindoo law. The Dya- 
crama Savgraha, Chapter J, Section 7, verses 
1 to 5, appear unequivocally to favor the 
contention of the plaintiff. Clause 5 is to 
the -effect that, “where uterine and half 
“brothers compete, and both were associated 
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“with the deceased, the associated whole 
“brother exclusively takes the inheritance, 
*<for in this case he possesses a double title 
‘ (namely, his being uterine and also asso- 
“ ciated) in conformity with the text ” which 
follows. ‘Then in the Dyatatwa of Rughoo 
Nundun, Chapter XI, para. 80, the prior 
claim of the uterine brother is unequivocally 
stated, and the ground of it is also stated, 
viz, that whereas the former, that is the 
uterine brother, offers oblation cakes to six 
ancestors, the latter, that is the half brother, 


‘only offers to three. Cn the other side, it is 


contended that the Dyabhaga is in favor 
of the defendant. Chapter XI, Section 5, 
paras. 34, 35, and 36 (these Sections appar- 
ently qualify the dicta in verses 9 and 10), is 
referred to. Verse 35 says:— This rule shall 
“hold good in regard to the immoveable 
‘estate. This rule is relative to divided 
‘“immovenbles; For, immediately after treat- 
“ing of snch property, Yama says :— The 
“whole of the undivided immoveable estate 
“ appertaing to all the brethren; but divided 
‘immovenbles must on no account be taken 
“by the half brother?” A good deal of 
light is thrown upon this passage by the 
comment in Colebrooke’s Digest, Volume IV 
of the Caleutta Edition of 1798, p. 218, 
text 431. The author of the Digest there, 
after setting out the text of Yama, which is 
referred to in the Dyabliaga, says:— If any 
‘“immovenble property of divided heirs, com- 
“mon to brothers by different mothers, have 
“remained undivided, being held In co-parce- 
“nary; the half biothers shall have equal 
“shares with the rest, but the uterine 
“ brother has the sole right to divided pro- 
“ perty, moveable or immovenble.” Our 
attention is drawn to this by a note in Baboo 
Shama Churn Sirear’s Vyavastha Durpana, 
seeond Edition, p. 1057, in which comment- 
ing upon the decision in IL Weekly Reporter, 
p. 41, he adverts to the interpretation 
in Colebrooke’s Digest, and indicates his 
opinion that the text in question and the note 
upon it seem to establish the position that 
where brothers being divided as to greater 
or less portion of their estate leave a certain 
portion in joint possession, that is to say, 
where such portion has remained undivided, 
there, by ,the intention and consent of the 
brothers, that undivided portion is subject 
to the succession of all the brothers whether 
of uterine or of half blood, but that the text 
in question does not imply aright of brothers 
of the half blood to share equally with 
uterine brothers where the whole estate has 
been undivided. We observe that the view 
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of the Hindoo law on this point, which is 
thus suggested, and which is founded on the 
Dyacrama Sangraha and the Dyatatwa, is 
that adopted by Mr. Cowell in his Lectures 
on the Hindoo Law—Lectures of 1871, 
pp. 141 and 142, Being therefore doubt- 
ful whether the rulings on this point which 
are cited can be supported, we think that the 
matter, which is one of considerable import- 
ance to the Hindoo community, ought to be 
decided by a Full Benoh of this Court. We 
refer the matter accordingly. 


The judgment of the Full Bench was 
delivered as follows by— ° l 


Macpherson, C.J.—The answer to this 
question depends upon thle construction to 
be put on the Dyabhaga of Jimuta Vahana, 
the founder of the Bengal school. The 
other authorities current in Bengal are all 
of them based on the Dyabhnga, and such 
differences as exist between them and the 
Dyabhaga scarcely ever involve conflicts 
of principle. According to the Dyubhaga, 
the whole theory of iuheritance is founded 
on the principle of spititual benefit con- 
ferred: and it is by that prineiple that 
questions relating to inheritance must be 
tested and determined (see the judgment of 
the Full Bench, V Bengal Law Reports, 
p. 34*) the question now before us being no 
exception to this general rule. 

It appears to us that the Dyabhaga (with 
the exception of one clause, Chapter XI, 
Section 5,° Clause 35, to which we shall 
presently refer at length) clearly shows that 
where there has been no separation, uterine 
brothers take to the exclusion of half bro- 
thers. The difficulty which has been felt 
has arisen out of this Clause 85 and an 
erroneous idea that it and certain other pro- 
positions laid down as applicable to brothers 
in cases where there has been a partial parti- 
tion or a separation and subsequent re-union, 
are applicable to cases in which ‘there has 
been no partition. 

There is no possible question as to the 
superiority ‘of the whole brother over the 
half brother as regards conferring spiritual 
benefits. For whereas the whole brother 
presents six oblations to the ancestors of 
the deceased (three on the father’s side, and 
‘three on the mother’s side,) the half brother 
presents three only, viz., three on the futher’s 
side (see Dyabhaga, Chapter XI, Section 5, 
Clauses 8 and 12). So far therefore as 





* 18 W. R, F. B. Rul., p. 49. 
(Gooroo Gobind Shaha and others o. Anund Lall 
Ghoso and others.) 





concerns the priuciple which is the founda- 
tion of the whole law of inheritance in 
Bengal, the brother of the whole blood must 
inherit in preference to the brother of the 
half blood. 

The rights of brothers as regards succes- 
gion are discussed and declared in the Dya- 
bhaga, Chapter XI, Section 5. Much thut 
is to be found in this Section is meiely 
vague discuasion. But it is generally easy 
to say what is authoritative aud what is not : 
and the whole Section (excluding Clause 35%, 
which is 1eserved for special consideration) 
may be summed up thus :—Clauses 1—8 
show that fuiling the mother, brothers in- 
herit to the exclusion of brother’s sons 
(owing to the inferiority of the latter in the 
matter of oblations) : in Clauses 9, 11, aud 
12 it is laid down broadly that the brother 
of the whole blood takes before the brother 
of the half blood,—the latter being expressly 
placed (Section 12) between the whole 
brother and the nephew or brother’s son: 
and the rest of the Section, Clauses 10 aud 
18—39 ( with the possible exception of Clause 
85) are devoted to an argument ag to what 
happens where there have been partition 
and re-union, whole or partial, From 
Clause 18 to the end, there is not a word 
(unless in Clause 35) which touches a simple 
case of succession where there never has 
been a partition at all. The gonclusion 
arrived ut as the result of the discussion as 
to what is to happen where there have been 
partition and subsequent re-uuion, &¢., is, 
that if there has been a partition, and there 
are whole brothers and half brothers, the 
whole brothers take alone if there has been 
no re-union; but a half brother who has 
become re-united with the deceased will 
share equally with a whole brother of the 
deceased who has not become re-united. 
The re-union in fact is considered as ad- 
vancing the half brother to a position better 
than that which he would otherwise have 
occupied, the re-union being treated as 
equal to blood—a resule which of itself 
shows that the original position of the half 
brother was according to Hindoo law in- 
ferior to that of the whole brother. 

Besides the distinct declarations contained 
in this Section 5, there are indications in 
other parts of the Dyabhaga of the writer's 
opinion that the brother of the whole blood 
was superior to him of the half blood. For 
example, in Chapter XI, Section 1, which 
treats of ‘the widow’s right of succession,” 
uterine brothers are mentioned in Clauses 2 
and 3 as near heira: and in Clause 17 a text 
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of Devola is quoted which expressly gives 
priority to the whole brother over the half 
brother. The matter there under discussiow 
is the position of the widow, and the brothers 
„are only incidentally named. But in the 
discussion it never seems to have occurred 
to the commentator that there was anything 
unnatural or wrong in classiug the half 
brother sépatately from, and afier, him of 
the whole blood ; while in Clauses 2 and 8 
the use of the word “uterine” indicates 
the existence of some distinction between 
those who were uterine and those who were 
not. 

The Dyabhaga, Chapter XI, Section 6, 
deals with the “nephew’s right of succes- 
sion.” Here it is expressly and unequivo- 
cally laid down that the succession devolves 
first on the son of the whole brother, aud if 
there be none on the son of the half brother. 
And the intelligible aud natural reason given 
ia that the sou of the half brother being n 
giver of oblations to the futher of the late 
proprietor, together with Ais own grand- 
‘mother. (to the exclusion of the mother of 
the deceased propiietor) ia inferior to the 
gon of the whole brother who gives oblations 
to the grandfather in conjunction with the 
mother of the deceased (Cluuse 2), 

We thus have it that— 

(a) applying the principle which is the 
basis af the whole scheme of inheritance 
propounded iu the Dyabhaga, the whole 
brother undoubtedly succeeds in preference 
to the half brother : 

(6) in the Dyabhaga, Section 5, Clauses 
9, 11, and 12, it is expressly said that the 
whole brother succeeds before the half 
brother ; and elsewhere there are indications 
that the commentator accepted as a fact the 
superiority of the whole blood : 

(c) the son of a whole brother is ex- 


pressly declared to rank before the son of a |’ 


half brother: and the principle upon which 
this is declared applies equally to the case 
of brothers and half brothers. 

(d) when there has been a separation, a 
half brother who becomes re-united gains by 
the re-union a better position than he other-. 
wise would have had, and is brought up to 
the level of a whole brother who has not 
become re-united, which proves ‘that the 
original position of the half brother was 
inferior to that of the whole. 

There remain Clause 35 and the difficulties 
which it creates. After much discussion as 
to separation and re-union, &c., it is said in 
Clause 84 :—“ Therefore, if whole brothers 
“and half brothers only (not re-united 


“brothers of either description) be the 
‘claimants, the succession devolves exclu- 
“sively on the whole brothers. Accordingly 
“what Menu says :—‘If a son-of the same 
“ mother survive, the son of her rival shall 
“not tuke her wealth.” This rule shall hold 
“good in regard to the immoveable estate. 
“ But on failure of heirs, the half brother 
“ may take the heritage.’ Then comes the 
Clause 35, where, with reference to the 
déclaration just quoted “this rule shall 
“hold good in regard to the immoveable 
“estate,” it is remarked :—“ This rule is 
“relutive to divided immoveables. For 
‘immediately after treating of such pio- 
“ perty, Yama says:—‘ The whole of tlie 
“undivided immoveable estate appertaina to 
“all the brethren: but divided immoveables 
“must on no account be taken by the half 
“brother”” In Clause 86, the comment- 
ator proceeds to analyse this text of Yuma 
thus :-—*‘‘ All the brethren,’ whether of the 
“whole or of the half blood. But among 
“whole brothers, if one be re-united after 
“separation, the estate belongs to him. If 
“an unassociated whole brother and re-unit- 
“ ed half brother exist, it devolves on both of 
“them. If there be only half brothers, &c.” 
It is to be observed, and we think it is 
shown by Clause 36, that this is s0,—that in 
the Dyabhaga itself thia tex. of Yuma is 
introduced only as being connected with the 
matter under discussion, viz., the succession 
in cases of separation with or without re- 
union, &c.: and there really 13 nothing to 
lead to the supposition that it was referred 
to save as bearing on that matter, or that in 
quoting it in Clause 34, there was any inten- 
tion of contradicting or throwing doubt on 
the Jaw as already distinctly propounded by 
the writer himself in the earlier portion of 
Section 5. 

In the Dayatatwa of Rughoo Nundun 
(written in the beginning of the sixteenth 
ceatury), which is based on and closely 
follows the Dyabhaga, it is laid down ex- 
pressly (Chapter XI, Clauses 29 and 30), thut 
the brother of the whole blood takes befoie 
him of the half. The commentator then 
proceeds in Clauses 31—56 to treat of what 
occurs in cases of partition and re-unions, &c. 
In the course of this discussion he brings in 
the text of Yama (very much as it is brought 
in in the Dyabbaga), in connection with 
Yajnavulkya’s observation (set out in Cluuse 
32), that “1. A re-united brother shall keep 
“ the share of his co-heir who is deceased, or 
“shall deliver it to his issue. But a uterino 
brother shall thus retain or deliver the 
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“allotment of his uterine brother, 2. A 
~ “halfbrother, however, being again associated 
“mny take the heritage: not a half 
“ brother (who is not re-united) or (a uterine 
“ brother), though not associated, may obtain 
“the property, and not the sou of a different 
“mother who is re-united.” Discussing this 
Clause (which we give at length merely to 
show how entirely it refirred to cases of 
separation and re-union, &o ) in Clauses 88— 
35, he in Clause 36 says :—“ The passnge, 
“*but a uterine brother shall thus retain or 
“ deliver the allotment of his uterine brother’ 
“ (§ 32) is to be explained in the same way,” 
then he continues in Clause 37 :— On thisa 
* special rule is propounded by Yama:—‘ Uu- 
“divided immoveable property goes to all 
“(the brothers). Bat never should separated 
“ immoveable estate be taken by half brothers.’ 
‘< All,’ that is, all the whole and half bi others. 
“The inference which is deduced from the 
“sense of this text is that exclusive of 
“immoveable property everything whether 
“divided or undivided appertains to the 
“ uterine brother alone.” Then Clause 38 
deals with a question of re-union, 

- So that here, as in the Dyabhaga itself, 
the text of Yama is introduced only incident- 
ally in the courge of a discussion as to cases 
where there hus been a separation, &e. 

It is not easy now to interpret n text like 
this of Yama standing by itself and apart 
from the context in which it was originally 
placed by its author, What that context 
was we do nåt know. Very likely the text 
never was intended to menn more than that 
the estate of a father- dying joint with his 
sons goes among all the sons equally; but 
that after his death, on the death of a son, 
the son’s uterine brother succeeds in pre- 
ference to his half brother. It is impossible, 
however, to say for certain what the text 
meant. 

It is quoted in Colebrooke’s Digest, Book 
V, Chapter VIII, Section 1, text 481. Is is 
there treated not as laying down any general 
rule as regards succession, but as applying 
only to cases where there has been a separa- 
tion between the brothers; but part of the 
joint property has remained undivided. It 
is interpreted thus by Jugunnntha :—“ If any 
‘“‘immoveable property of divided heirs 
“common to'brothers by different mothers 
“have remained undivided, being held in 
“ co-parcenery, the half brothers shall have 
“equal shares with the rest, but the uterine 
“brother has the sole right to divided 
“property, moveable or immovable. The 
“text of Vrihat Menu (that quoted in Dya- 


“bbaga, Chapter XI, Section 5, Clause 84) 
“ likewise intimates the same by alluding to 
& a distinction in respect of inimoveable pro- 
“ perty when the subject proposed was 
“ already ascertained by the former part of © 
“the text 428.” The text referred to is as 
follows :—* If a brother by the same mother 
“ be living, one by a different mother shall not 
“ take the estate, the law is the game even 
“though it be immovable property: but 
“on failure of the whole blood, one of the 
“half blood may indeed possess the estate.” 
It is to be noted further that this text from 
Vrihat Menu is also treated in Colebrooke’s 
Digest as relating to the subject of succes- ` 
sion in cases of separation, re-union, &c. 

Although Clouse 35 of Section 5 of 
Chapter XI of the Dyabhaga may in words 
appear to confine the rule, as to the whole 
blood succeeding in preference to the half, 
to cases of succession “to divided immove- 
ables,” it is quite clear to us that the restric- 
tion thus put upon the rule was not intended 
to be general, but was confined to the branch 
of the subject under discussion, vig., CA8EB 
where there had been separation total or 
partial, and with or without re-union. Were 
we of a different opinion, we should still not 
be prepared simply on account of Clause 35 
to restrict the rule as suggested ; for so to 
reatrict it is directly opposed to the main 
principle of the Bengal scheme ofeinherit- 
ance, and to the express declarations of the 
writer of the Dyabhaga himself, and of 
Rughoo Nundun. Yama, moreover, is not a 
lawgiver of very special authority, though 
no doubt he is one of the early propounders 
of the law whose rules are to be accepted, 
when they are certain aud intelligible and 
not opposed to those laid down by other 
sages of equal or greater authority. 

As a matter of fact, the rule laid down in 
Clause 35, Section 5, Chapter XI of the 
Dyabhaoga has never, so far as we can 
ascertain, been accepted (unless it can be said 
to be so accepted in the Dyatatwn) as 
Inying down that in the succession to an 
undivided estate, the whole brother does not 
take before the half, until the decisions of 
Division Benches of this Court which have 
led to the present reference. 

Sreekrishna Turkalankar (who lived about 
1700, and whose opinion is entitled to very 
great respect) construed the Dyabhaga as 
laying down that the whole brother succeed- 
ed when there had been no partition, in pre- 
ference to the half brother: see his recapi- 
tulations of the order of succession (Stoke’s 
Edition of the Dyablinga, p. 352), where 
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he sums-up ihe law as laid down in thej with in that case, it turns upona wholly 
Dyabhaga thus:—“If the mother be de- | different point, viz., that when the first of the 
“ceased a brother is the successor. In the, three brothers (one of whom was of the hulf 
“ first place the uterine or whole brother: if | blood ) died, his share went by survivorship 
“ there be none, a half brother. But if the | to the other brothers, to the exclusion of his 
“ deceased lived in renewed co-patcenerywith | widow. This shows that the case must have 
“a brother, then in case of all being of the | been one under the Mitakshaia luw; and 
“same blood, the associated whole brother is | Baboo Shama Churn Sircar ( Vyavastlin 
“heir in tee firat instance, but on failure of | Durpana, p. 1058, note) says it was an up- 
“him the unassociated brother. So in the f country case. The second question put doos 
“onse of all being of the half blood, the | seem to involve the issue as to the superiority 
“associated half brother inherits in the first | or equality of whole and half blood among 
“ place, and on failure of him the unassociated | brothers. But the answer given is so loose 
“ half brother. But if there be an associated | and so little in reply to the question asked, 
“half brother and an umnassociated whole | that bute little value can be attached to it. 
“brother, then both are equal heirs.” The case stated is that the first son who 
The same view is propounded by him in| died left a widow and a uterine brother. 
his Dyacrama Snograba, Chapter I, Sec-| The reply assumes that he died leaving no 
tion 7, Clauses 1—6: and it seems clear that | widow. 


Sreekrishna, in laying down the law as he The table of inheritance and succession 
did, had no intention of departing iu any | published some five and twenty years ago by 
way from the Dyabhaga. the late Baboo Prosuuno Coomar Tagore 

To turn to more recent writers on the| purports to be framed in accordance with the 
subject. Dyabhaga, Dyatatwa, Dyacrama Sangrahn, 


In Halhed’s “ Gentoo Laws,” published in | and other works of the Bengal school. 
1776, Sreekrishsa is followed implicitly. | In this table precedeuce is given to the 
We do not refer to Halhed’s treatise as deem- | brother of the whole blood, who stands No. 
ing it of much authority, but merely as | 10 in the list of heirs, while the half brother 
showing what was in fact supposed to be the | stunds as No. 11. In the foot-notes to the 
construction of the Hindoo law ‘on the | table, it is stated that the brother of the 
question now before us. whole blood succeeds first. Then, in econ- 

Sir Francis Macnaghten in his “ Cou- | tinuation of a resumé of the luw of suc- 
siderations of the Hindoo Law,” published | cession where there has been separation and 
in 1824 (pp. 111, &c.), also follows Sree- | re-union, &c., there is this note. “The un- 
krishna. Referring to thie question of separa- | “ divided immovenble estate onethe death of 
tion and re-union, and the confusion existing | “tbe owner will be equally divided among 
iu the texts on the subject, he remarke, that | “the whole and half brothers.” This note 
it is certain thatif all continue joint from the | may be said to throw some doubt on.the 
beginning, or if all are in an actual etate of | table. But it is clear to us that Prosunno 
separation, or if all return to union after | Coomar Tugore would never have framed the 
having once been separated, the uterine| table as he did (aud reproduced it, in pam- 
excludes the half brother from the succes- | phlet shape in 1864) if he had not intended 
gion. the rule given in his note to be construed in 

So Sir William Macnaghten in his “Hindoo | a limited sense, gs restricted to cases of 
Law” (Edition 1828, Volume I, p. 26) | succession to a portion of the joint estate 
lays it down quite distinctly, that after the | which on a partial partition had remained 
mother, “ brothers inherit : first, the uterine | undivided. 

“ associated brethren : next, the unassociated In the Vyavastha Dorpaua of Baboo Shama 
“brethren of the whole blood: thirdly, the | Churn Sircar, preference is given to the whole 
“associated brethren of the half blood : and | blood. The text of Yama is translated thus :— 
“fourthly, the unassociated brethren of the | ©“ Whatever immoveable property may remain 


» “half blood. . . “andivided that appertains to all: but the 
Elberling adopts the same opinion (para. “ divided immoveables must ou no account be 
175,.p. 78 ). “taken by the half brother:” and a distinct 


In the 2ud volume of Macnaghten at | opinion is expressed that this is the 1eal 
p. 66, there is a case which has been referred | meaning of the text, in fact that it must be 
to as contradicting Macuaghten’s own text. | read as suggested in Colebrooke’s Digest, and 
But so far as concerns the first of the two | that it does uot apply to ordinary cases of 
questions which are supposed to be dealt | succession amongst brothers who have never 
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separated at all (Vayavastha Durpana, 
pp. 2034 and 1057, note). ` 

No cases have been cited to us in which 
the question has been judicinlly decided 
except those which are mentioved in the 
order of reference. 

On the whole, we are of opinion that in 
Bengal the brother of the whole blood 
succeeds, in the case of an undivided estate, 
in preference to a brother of the half blood. 

And this being the unanimous opinion of 
the Court, these cases will be sent back for 
final disposal to the Division Bench which 
referred the question for our decision. 


The 8th July 1876. 


Present: 


The Hon’ble W. Markby and G. G. Morris, 
Judges. 


High Courts Circular Order, dated 18th August, 
1878—Sale of Immoveable Property—Notfi- 
cation and Special Notice. 


Case No. 510 of 1874. 


Miscellaneous Appeal from anorder passed 
by the Subordinate Judge of Rajshahye, 
dated the 22nd August 1874. 


Bykunt Nath Sandyal and others (J udgment- 
debtors) Appellants, 


VETSUS 


Juggut- Mohun Shaha and another (Decree- 
holders) Respondents. 


Baboo Chunder Madhub Ghose for 
Appellants. 


The Advocate-General and Baboos Sree- 
nath Doss and Bykunt Nath Doss for 
Respondents. 

The sale notification, referred to in Circular Order of the 
18th August 1878, should contain a special notice that the 
property will be sold on the day named, or 50 soon there- 
after as its turn may come in the list of properties 
advertised to be sold. Without this special notification, 
buyers would be summoned for one day, whereas the 

operty might not be sold on that day or for several 

ays after, aud that wonld be an irregularity which 
would vitiate the sale, if the property were sold at an 
undervalue for want of bidders. 


Markby, J.—Tue only point upon which 
we reserved our judgment in this case was 
whether there had been an irregulatity in 
publishing or conducting the sale. 

The sale was notified to take place on the 
6th April 1874, and there is no doubt that if 
anything prevented the sale taking place on 
that day, it might by a proper notice be 
postponed to a subsequent day. 
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The course followed in the conduct of the 
sole seems to have been that recommended 
by a Civil Circular Order of the 18th August 
1873, namely, that every District Judge 
should appoint a certain fixed day in each 
month on which at an hour to be named all 
sales of immoveable property should take 
place; and that no sale of immoveable 
property should take place except on such 
fixed date, or on the next open day to which 
any sale not completed on the said fixed date 
might be adjourned ; the notification of the 
sule to be worded in accordance therewith, 
ond a list of the property to be sold being 
published at all Courts in the sadder station, 
and at the Collector’s office. ~ 

If these directions be carefully followed, it 
is probable that they will have the effect they 
were intended to have; namely, the obtaining 
better sales of property sold in execution. 
But great care must be taken in following 
out these directions, especially where, as in 
(his case, the list of the various properties to 
be put up at the monthly sale is so large that 
the sale lasts several days. 

It is complained in this case that® buyers 
liaving been summoned for the 6th April, 
there was no notice given that the sale 
would not take place till the 10th idem ; the 
day on which the property was actually sold. 

In one respect there certainly seems to 
have been an irregularity in these proceedings. 
The special form of notification, which the 
Civil Circular suggests, and which is a very 
important step in the proceedings, was not 
given. The Civil Circular does not say in 
what form the special notification is to be 
given except that it is to be “in accordance 
therewith.” But what we take to be meant 
is that the sale notification should contain a 
special notice that the property will be sold 
on the day named, or so soon thereafter as its 
turn may come in the list of properties 
advertised to be sold in the manner which the 
circular directa. Without this special notifi- 
cation all buyers would be summoned for one 
day, whereas the property they intended to 
bid for might not be sold on that day or for 
several days after, and it would be unreason- 
able to expect them to wait so long even if 
they then understood that the sale was 
post poned. 

This would be in our opinion an irregularity 
which would vitiate the sale of the property 
had it in fact been sold at an undervalue for 
want of bidders. But this does not appear 
to have been the case here. Probably, 
though not informed of it in the regular 
way, the intending buyers did in fact know 
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when the property to which this" appeal 
relates was likely to be sold and made their 
arrangements accordingly, and the Court 
below has found og’ a -fact that Rs. 10,010, 
the price for which the property sold, was 
not léss than it was worth. 


Under these circumstances, we cannot say 
that the apflicant has sustained any substau- 
tial injury by the irregularity in publishing 
the sale. Though, therefore, we find that 


there .was such an irregularity, we aie. 
from setting the 


prohibited by ‘Section 256 
Bole aside, ~ 


The special appeal is dismissed with costs. 





. The 9th July 1875; 


Present : 


‘The Hon’ble W. Markby, J udge. 


Possessory Suit— Constructive Possession— 


» 


sr Limitahon. 
_° Case No. 2338 of 1874. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Mymen- 
singh, dated the 10¢h July 1874, reversing 

` a decision of the Moonsiff of Nicklee, 
dated the 30th June-1873. 


J vuggur Nath Surma Mojoomdar (Plaintiff) 
Appellant, 


VETSUS 


Radha Nath Surma Mojoomdar (Defendant) 
Respondent. 


t 


Mr H. E. Mendes for Appellant. 


. Baboo Aubinash Chunder Banerjee for 
ge OS Respondent. i 


In a suit for a share of property which plaintiff claims 
to hold throngh another with whom he lived jointly, it 
les on him to show that the other had been in possession 
within 12 years prior to the institution of the suit. 


(a 
e ' 





Ir is impossible to get over the finding of 
the Lower Appellate Court upon the question 
of limitation, The Subordinate Judge, in 
his judgment, says, and it is admitted on all 
hands, thatin 1264, Radha Nath, the defend- 
ant in possession, was tot: a member of the 
joint family, and therefore the Subordinate 
Judge calls upon the plaintiff to show that he 
had been in enjoyment of the share which he 
claims within twelve years prior to this suit 
being brought. He then says that there is no 
proof that the plaintiff held possession, that is, 
that the plaintiff himself held it; but the 
plaintif?s advocate argued ‘that the plaintiff 


'| held thr8ugh Bhola Nath, with whom the 


plaintiff lived jointly, ‘Then the Court 
points out that in the possessory suit Bhola 
Nath was unsuccessful. Therefore, if the 
plaintiff wanted to shelter himself under 
Bhola Nath’s possession, it Iny on him to 
show that Bhola Nath had been in possession. 
But the Court finds that Bhola Nath was 
not in pessession, for he not only lost the suit 
on the 24th November 1871, but the attempt 
of the plaintiff to prove by his witnesses that 
Bhola Nath was in possession wholly failed. 
As I understand that judgment, the Subor- 


| dinate Judge does not rely upon the deeree 
‘| against 


Bhola Nath as showiog that 
Bhola Nath was not in possession, but he 
merely points out that, the plaintiff cannor 
rely upon that decree to show that Bhola 
Nath Was in possession, and that he must 
prove that fact by his witnesses. As far as 
I can ‘see, there was no error %f law if the 
Subordinate Judge so held. No doubt the 


„bringing of the action agninst Bhola Nath 


mny be some indication that Radha Nath 
then thought that Bhola Nath was in 
possession, but it does not appear that the 
decree in that suif was ever executed. Whe- 
ther or vo the bringing that suit conld have 
been trented as any evidence of possession is 
another matter. It is now found that Bholn 
Nath was never in possession. And it is 
admitted that the plaintiff himaelf had never 
been in actual possession, and though it is 
alleged that’ Bhola Nath held possession on 


| ‘behalf of the plaintiff, yet as the plaintiff 


failed to prove that Bhola Nath was in pos- 
session within twelve years prior to the insti- 
tution of the suit, the suit was iichtly dis- 
missed on’ the ground of limitation. The 
special appeal will be dismissed with costs, 
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The 14th July 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mittter, Judges. 


Declaratory Decree— Cause of Action. 
Case No, 298 of 1874. 


Spectal Appeal from a decision passed by 
the Additional Judge of Tirhoot, dated 
the 28th November 1878, reversing a 
decision of the Moonsiff of Durbhangah, 
dated the 11th Maroh 1873. 


Shome Dutt Chowdhry and others (Plaintiffs) 
Appellants, 


versus 


Sarb Narain Chowdhry and others 
(Defendants) Respondents. 


Baboo Nil Madhub Bose for Appellants. 


Baboo Judeo Nath Sahoy for Respondents. 


In a case in which, although the plaint mentioned no 
overt act justifying the plaintifPs request for a declara- 
tion of title, and still it appeared on the admitted facts 
of the case that there was a cause of action, and the 
Court of first instance adjudicated on the merits and 
passed a decree in favor of plaintiffs, HELD that it was 
too late for the Lower Appellate Court to dismiss the 
claim on the ground of the above defect in the plaint, 


Mitter, J.—THis was a suit brought by 
the plaintiffs for deolaration of title and con- 
firmation of possession, and for a division of 
land and jumma in respect of 3 annas in 
Mouzah Noorooddeenpore, appertaining to a 
talook paying revenue to Government. The 
plaintiffs alleged that the talook is under par- 
tition before the Revenue Authorities at the 
application of the other shareholders, and that 
they not being registered proprietora their 
application for a butwarrah of their share 
would not be entertained by the Collector, 
as he had expressed his view upon this ques- 


tion by a roobakaree of the 4th of May 
1872. Therefore, they bring this suit against 
the defendants for obtaining the relief men- 
tioned above. The defence of the defendants 
was that by an ekararnamah dated the Ist 
Magh 1221 F.S., the ancestors of the plain- 
tiffs had made over this property to the 
ancestors of the defendants for 50 years ; that 
on the l5th of Jeyt 1256, bef8re the term 
mentioned in the first ekararnamah had 
expired, they executed another ekrarnamah,by 
which they extended the term to another 50 
years, from the year 1271; and that they, the 
defendants, having been registered in the Col- 
lectorate Serishtah in respect of the 3 annas 
mentioned above, applied for a butwarrah of 
this share, The Court of first instance 
found that their allegation of a second ekrar- 
namah dated 15th of Jeyt 1256 having been 
executed was not true, and upon that finding 
awarded a decree in favor of the plaintiffs. 

On appeal by the defendants the District 
Judge has reversed that decree upon the 
ground that the present suit will not lie. 
The District Judge has dismissed the plain- 
tiffs’ claim simply upon this préliminary 
point without entering oe the merits of the 
case. 

With reference to the prayer for deelarn- 
tion of title and confirmation of possession 
the reasons assigned by the Lower Appellate 
Court for dismissing the plaintiffs’ claim 
is that in the plaint no overt act has been 
alleged by the plaintiffs to entitle them to a 
declaration under the provisions of Section 
15 Act VIII of 1859. As regards their 
prayer for registration of their names, he has 
held that, under the provisions of Section 21 
Regulation VIII of 1800, a suit directly 
brought in the Civil Court without a pre- 
vious application for that purpose having 
been made before the Revenue Authorities will 
not lie; and in respect of their prayer for 
a division of their 8 annas share, the District 
Judge is of opinion that, as the plaintiffs did 
not make an application to the Collector for 
n partition, they had no right to bring this 
suit in a Civil Court at once. 

We do not think that the reasons assigned 
by the Judge for dismissing the plaintiffs’ 
suit are valid. With reference to the first 
ground mentioned above, it is true that in the 
plaint no overt act has been mentioned by 
the plaintiffs which would entitle them to a 
declaratory decree under Section 15 of the 
Piocedure Act; but that defect seems to 
have been cured, because on the admitted 
facts of the case there appears to have been 
an overt act on the part of the defendants 
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which would justify the plaiutiffs in coming 
to a Court of justice to seek for a declaration 
of their title and confirmation of their posses- 
sion under the Section in question. The 
defendants in their written stutement clearly 
alleged that they have appeared before thie 
Collector and have asked for a partition of 
their share alleging that they, under the 
title create? by the ekrarnamuh of the year 
}266, are the rightful parties to demand this 
partition, Certainly, this is an uct hostile to 
the interests of the plaintiffs, and if the fuct 
be so as stated by the plaintiffs that this 
ekrarnamuh is not genuine, then the defend- 
ants having set up a title to this property 
for a period of 50 years from 1271 gavea 
clear cause of action to the plaintiffs entit- 
ling them to come to a Court of justice for 
a declaratory decree of the nature asked for 
jn this case. I think therefore that, although 
in the plaint no doubt the overt act mention- 
ed above is not named, still when on the 
udmitted facts of the case it appears that there 
was a cause which justified the plaintiffs in 
coming into Court, and, upon that fact being 
admitted, the Court of first instance entered 
into an adjudication on the merits nnd passed 
a decree in fuvor of the plaintiffs, it was 
"100 late for the Judge on appeal to dismiss 
the plaintifs’ claim on the ground of this 
defect in the plaint. For these reasons, we 
think that the objection taken to the plain- 
tiffs’ claim with reference to the prayer for 
confirmation of their title aud possession 
ought not to prevail. 


With respect to the prayer for registration 
of names, it does not appear by reference 
to the law quoted by the District Judge that 
the Civil Courts are ousted of their jurisdic- 
tion for entertaining a suit of this nature if 
there be a sufficient cause of action upon 
which it is based. The same observations 
will apply to the plaintiffs’ prayer for a par- 
tition, and it ia further clear by reference to 
‘Section 225 Act VIII of 1859 that such a 
guit will lie in the ordinary Civil Courts, and 
the decree for division of an estate will have 
only to be carried into effect according to the 
provisions of that Section by the Collector. 


For these reasons, we think that the Judg- 
ment of the Lower Appellate Court is not 
correct, and must be set aside, but as the 
District Judge has not decided the remain- 
ing questions upon which the parties were 
nt issue, I think the case must go back to 
that Court for a decision of those questions. 
The costs of this special appeal will abide 
the result, 

Glover, J—I concur. 
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The 15th July 1875. 


Present: 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Joint Owners — Encroachment on Premises 
— Jurisdiction, 


Case No. 3077 of 1874. 


Special Appeal from a decision passed by 
the Officiating lst Subordinate Judge 
of Backergunge, dated the 12th Septem- 
ber 1874, reversing a dectsion of the 
Additional Moonsiff of Madareepore, 
dated the 14th August 1873. 


Kalse Mohun Sen and another (Plaintiffs) 
Appellanis, 


versus 


Ram Soonder Sen and others ( Defendants) 
Respondents. 


Baboo Doorga Mohun Doss for Appellants. 


Baboo Greeja Sunker Mojoomdar 
for Respondents. 


The Civil Court has jurisdiction in a suit between 
Joint owners of talooks, who have been occupying and 
using separate and distinct parts of premises within the 
estate, where the object is to prevent encroachment by 
defendants upon the part occupied by plaintiffs, without 
any division of the Government revenue or alteration 
of the joint liability to pay that_revenue. 


Jackson, J.—It appears to us that the 
plaint in this case and the relief sought by 
the plaintiffs have been misconceived by the 
Lower Appellate Court. It is no doubt true 
that, under the provisions of Regulation 
XIX of 1814, the Civil Court has no power 
to effect a partition of revenue-paying 
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estates, and.no doubt in'the case referred to 
by the respondents vakeel, reported in XXII 
Weekly Reporter, p. 833, the Judges 
composing this Bench affirmed the decision 
of Mr. Justice Ainslie, printed in the 11th 
pige of the same volume, in which it was 
laid down that the Civil Court could not 
direct the partition of a small quantity of 
revenue-paying land on the ground that 
asuit for partition of revenue-paying land 
was not cognizable by a Civil Court. That 
case involved a separation and partition with, 
ns we understand it, separation of revenue 
upon it from the remainder of the revenue- 
paying estate. That was a mattér which 
could only be entertained by the Collector 
of revenue, although the Civil Court is doubt- 
less competent to entertain a suit for the 
purpose of declaring right of such partition. 
But the plaintiffs’ prayer in the present case 
is quite distinct, Their allegation was that 
they and the defendants being joint owners 
of two talooks and being residents of a 
Khanabaree situnted within the confines of 
the two talooks, have been occupying and 
using distinct and separate parts of that 
Khanabaree, and that of late the defendants 
“had encroached or shown a disposition to 
encroach upon part of the premises occupied 
by the plaintiffs; and as stated before us to-day 
by the vakeel for the special appellant the 
object of the suit was to maintain the statu 
quo and prevent further encroachment, so that 
either party might occupy without dispute 
what they °formerly occupied. It is not 
gought to effect any division of the Govern- 
ment revenue, nor to alter the joint liability 
to pay that revenue. It appears to us that 
if these allegations be true, the relief sought 
was one which the Civil Court might pro- 
perly grant. Therefore, what the Appellate 
Court had to consider was whether the alle- 
gations of the plaintiffs have been made out, 
nnd whether it is shown that by mutual 
consent the respective parties have peen 
occupying portions of the khanabaree alleg- 
ed by the plaintiffs, and if so whether the 
plaintifs ought uot to be maintained in 
possession of such portions with a view to 
prevent future disputes. We think the 
judgment of the Lower Appellate Court 
must be set aside, aud the case must go back 
in order that these questions muy be deter- 
mained. The costs of this appeal will follow 
the result. 


The 28rd July 1875. 


Present : 
The Hon’ble W. Maikby, Judge. 


Under- tenants— Khas Possession— Declaratory 
Decree. 


Case No. 2369 of 1874. 
(] 


Special Appeal from a decision passed by- 
the Officiating Additional Subordinate 
Judge of Tipperah, dated the 17th July 
1874, reversing a decision of the Moon- 
sif of Naraingunge, dated the 21st 
August 1873. 


Shaikh Dengoo and others (Defendants) 
Appellants, 


VETSUS 


Shaikh Mondaree Fukeer (Plaintiff) 
Respondent. 


Moonshee Serajul Islam for Appellants, 
Baboo Kashee Kant Sen for Respondent. 


In dismissing a suit for khas possession, brought by a 
tenant against his under-tenant, a Court 18 at liberty to 
make a declaration as to the nature of defendant’s tenure. 


In this case, as J understand the matter, it 
is established by a decree obtained by a 
zemindar against the plaintiff, that the 
plaintiff is the tenant liable tothe Zemindar 
for the rent in respect of the whole of the 
land which is now in the possession’ of the 
defendants. Prima facie therefore - the 
defendants, if entitled to possession at all, 
must be entitled to hold possession under the 
plaintif. It is quite possible that they 
might have shown that the plaintiffs prima 
facie case was not a true one, But, as I 
understand the matter, they have not given 
any evidence for that purpose. Therefore I 
think I must take it as established that the 
plaintiff is the person who is the tenant of 
this land, and that the defendants, if entitled 
to possession at all, are so entitled ns his 
under-tenants only, Then it is suid that they 
are at any rate his under-tenants, and therefore 
the Court ought to have dismissed this suit 
which was brought for khas possession with- 
out the declaration as to the nature of the 
defendants’ tenure. But the Court below 
has said that that will only prolong this 
litigation for no purpose whatsoever. And 
I nm not prepared to say that there is any 
error of law in the decree of the Court below 
while refusing to: give a decree for khas 
possession, making that declaration. The 
special appeal will be dismissed with costa. 

s 
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The 24th July 1875. 


Present: 


‘The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Decree—Satisfaction after Attachment of Decree- 
"holder's Luterest — Transfer of Co-decree- 
holder’s Interest-— Civil Procedure Code, s8. 207 
g 208, . 


Case No. 119 of 1875. 


Miscellaneous Appeal from an order passed 
by the Judge of Shahahad, dated the 9th 
February 1875, affirming an order of the 
Moonsiff of Buxar, dated the 12th De- 
cember 1874. 


Byjnath Sahoo (Judgment-Debtor) 
Appellant, 


e Versus 


i Doolar Chand Snhoo (Decree-holder) 
. Respondent. 


Mr. C. Gregory for Appellant. 


Baboos Chunder Madhub Ghose and Hem 
Chunder Banerjee for Respondent. 


If a judgment-debtor, after receiving notice that the 
right, title, and interest of the decree-holdera in the 
decree has been attached, pays the decree-holders 
that money due under the deeree, the payment 18 not & 
valid payment, and the Court whose duty itis to execute 
the decree 1s competent to enter into that question, and 
to determine whether the alleged satisfaction is binding 
upon the auction-purchaser of the attached right, title, 
and interest above mentioned. 

When a decree ıs in favour of several persons, and 
out of those persons some transfer their interest toa 
turd party, the Court would be competent to allow the 
purchaser to appear as co-decree-holdeis under Act VIII 
of 1859 s. 208, or under ss, 207 and 208 together, to 
allow him alone to execute the whole decree, if the 
Court were satisfied that the interests of justice required 
it. 


Mitter, J.—Tuts appeal arises out of an 


execution-proceeding, in which one Doolar 
Chand Sahoo applied to execute a decree, 
which- was passed against the appellant Byj- 
nath Sahgo, in favour of three persons, 
Jhunnoo Lall, Gopee Chand and Ram Tahal. 
Jt appears that Doolar Chand, the respondent 
before us, got a dectee in the Suboidinate 
_ dudge’s Court of Shababad, against two out of 
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these ‘three decree-holders,—namely, Jhur- 
noo Lall and Gopee Ohand. He oxecutcil 
that decree, and in execution of it attached 
the right, title, and interest of those two 
persons in the decree whick they held against 
Byjuath Suhoo. It is alleged that notice 
of this attachment was served both upon tho 
decree-holdets Jlunnoo Lall and Gopo 
Chand, and the judgmeni-debtor Byjnath 
Sahoo, on the 16th of November 1878. Jt 
further appears that on the 18th of Novem- 
ber of the same yeur, these two decree- 
holders, put in an application in the Moon- 
siffs Court, in which the decree against 
Byjnath® Sahoo was being executed, alleging 
that Byjnath Sahoo had paid the amouns 
of their decree. On that application the 
Moonsiff recorded a satisfaction of thio 
decree. Subsequently, on the 21st of Novem- 
ber 1873, a proceeding was sent from the 
Subordinate Judge’s Court of Shahabad to the 
Moonsiff’s Court, informing the Intter that, im 
pursuance of the application, dated the 13th 
of November 1873, the right, title, and ir- 
terest of Jhunnoo Lall and Gopee Chand in 
that decree had been attached. On the 17th 
of December the respondent before us, Doolar 
Chand, made an applicntion to the Moonsift’s 
‘Court, alleging that the whole proceeding 
between the decree-holders and the judg- 
ment-debtor Byjnath Sahoo, in entering up 
satisfaction of the decree on the 18th of 
November, was fraudulent. The Moonsiff 
disposed of that application on the 18th of 
December, with this observation that as 
satisfaction of the decree had been already 
entered up on the 18th of November, no 
fresh order could be passed. Subsequently, 
the right, title, and interest of Jhunnoo Lall 
and Gopee Chand were sold at auction and 
purchased by Doolar Chand, the respondent 
before us, who then applied to the Moonsiff 
to execute the decree agniust Byjnath Sa- 
hoo; and both the Courts below have 
allosved him to do so. 

Byjnath Sahoo has appenled to this Court 
and preferred various objections. The first 
ground of special appeal is to this effect: 
that the decree having been recorded as 
satisfied by the proceeding of the 18th of 
November, the Lower Courts had no jurisdic- 
tion to enter into the question raised by 
Doolar Chand, —namely, whether that satis- 
faction was a fraudulent device or not. He 
contends that that question can only he 
determined in a regular suit. We do not 
think this contention valid. If the notice as 
alleged by Doolar Chand had been served 
upon Byjnath Sahoo on the 16th of Novem- 
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ber, and if notwithstanding that notice he 
paid the money under the decree to the 
decree-holders, that would not be a valid 
payment at all; and the Court whose duty 
it. was to execute the decree against him 
would be fully competent to enter into that 
question, and to determine whether the 
alleged satisfaction of the decree was bind- 
ing upon the auction-purchaser or not. 
Therefore we do not think that this objec- 
tion ought to prevail. 

The next ground urged in special appeal 
is that Doolar Chand, having purchased only 
the right and interest of two out of the 
three joint decree-holders, should hot have 
been allowed to execute the whole decree. 
We think that this objection also should not 
be allowed to prevail, Under Section 208, if 
the Court was satisfied, for reasons shown by 
the applicant, that it would be to the interests 
of justice to allow him, who had purchased 
only the right, title, and interest of two out 
of the three decree-holders, to execute the 
whole decree, the Court would be competent 
to pass orders to that effect. Where a decree 
is passed in favour of oue person, and if that 
person sells a portion of that decree to 
another, it is doubtful whether in that case 
the purchaser could be allowed to execute 
the decree as a co-decree-holder under Sec- 
tion 208. And that is the view which I was 
inclined to take in a case which has been 
referred to in the course of the argument. 
But that point was not decided. I have no 
doubt that when a decree is in favour of 
several persons, and out of those persons some 
of them transfer their interest to a third 
party, the Court would be competent to allow 
the purchaser to appear as co-decree-holder 
under Section 208, or under the provisions 
of Sections 207 and 208 together, to allow 
him alone to execute the whole decree, if the 
Court should be satisfied that the inter- 
ests of justice required it. Therefore I 
think that in such a case, if sufficient ground 
be made out under Section 207, the Court 
would be justified in allowing the purchaser 
alone to execute the whole decree. But in 
this case it does not appear that the Moon- 
siff, to whom the original application was 
made, ever considered this question,—namely, 
whether, under the circumstanzes of the cage, 
the applicant Doolur Chand alone was en- 
titled to execute the whole decree. 

A further objection has been made in 
special appeal that both the Lower Courts 
have not enquired whether, on the 16th of 
November, a notice was served upon Byjnath 
Sahoo. prohibiting him from paying the 










money due under the decree to the decree 
holders Jhunnoo Lall and Gopee Chand. It 

ppears to us that this objection ia valid. It 
may be that evidence was taken in the exe- 
cution-proceedings, in which Doolar Chaud 
was decree-holder .and Jhunnoo’ Lall and 
Gopee Chand were judgment-debtors, of the 
fact that a notice was issued on the 16th of 
November. But that evidence would not be 
binding upon Byjnath Sahoo in this case, 
when he says that no such notice was ever 
served upon him. The fact being questioned 
by him must be proved in this proceeding by 
evidence adduced iu his presence. 

We, therefore, think that, for the deter- 
mination of these two questions,—namely, 
Ist, whether under Section 207 the 108- 
pondent Doolar Chand alone ia entitled to 
execute the decree although itis in favour of 
Doolar Chand and another person Rim 
Tahul ? And 2udly, whether or not, as 
alleged by Doolar Chand, notice was served 
on the 16th of November 1873 upon Byj- 
nath Sahoo probibiting him from paying the 
decretal money to Jhunnoo Lall ang Gopee 
Chand? In determining the last question, 
of course, the Court will have to determine 
whether the notice, if served, was sufficient 
in law. Under Section 207 it will also be 
the duty of the Court to pass such orders as 
it may deem necessary for the protection of 
the interests of the other decree-hokler Ram 
Tabul: and in determining this point the 
Court will necessarily have the power to 
enquire into the extent of the share which 
Ram Tahul has in this decree, and after 
ascertaining that the Court will pass such 
orders as the interests of justice will require 
for the protection of his interests; for 
instance, if it found that his shure in the 
decree has not been paid, there is nothing in 
law which would prevent the Court from 
paying that amount, after it has been realized, 
to Ram Tahol. On the other hand, if it be 
found that he has been actually paid off, then 
the Court would be equally competent to 
direct that it should be paid back to the 
judgment-debtor. With these directions we 
seud the case back to the first Court for the 
determination of the questions referred to 
above, 

Costs will abide the result. 


Glover, J.—I concur in this judgment. 
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The 26th July 1875. 


Present : 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Shikmee Talookdaree Right—Settlement. 


Case No. 1029 of 1874. 


Special Appeal from a decision passed by 
the Second Subordinate Judge of Mymen- 
singh, dated the 25th April 1874, revers- 
ing a decision of the Moonsiff of Bazcet- 
pore, dated the 31st December 1872. 


Moulvee Mainooddeen (Defendant) 
s Appellani, 


VETSHS 


Mussamut Nubo Coomaree Debia (Plaintiff) 
. Respondent. 


Mè. Bose, Baboo Ashootosh Dhur and 
Moonshee Serajul Islam for Appellant. 


Baboo Kalee Mohun Doss fer Respondent. 


‘ Where a shikmee talookdar accepted from Govern- 
ment a pottaA, which ‘admitted him to be a person Ravin 
a right to a settlement, and gave him, as a separate an 
distinct allowance under the head of (in addition 
to the usual allowance for collections, &c.), the allowance 
which had, under the previous settlement, bean made to 
him under the head of malikana : 

Hx that if he had notice, and accepted the payment 
because he knew that his right as malik of the shikmee 


talook was no longer recognized, then the sAtktaee 
talookdares right came to an end at that time, 


Macpherson, J.—W agree with the 
Subordinate Judge in thinking that the case 
of Khajah Assanoollah,* to which he refers, 
bearsa close anology to the present case, 





* 18 W.R, PLC, 2%  \ 


But the Judge has not quite accurately appre- 
ciated the effect of that decision ; for he is 
not correct in saying that in that case the 
Privy Council held that, simply because the 
former talookdar had obtained a temporary 
settlement from the Government, therefore 
hia title to a permanent settlement could not 
have been extinguished. As we understand 
Khajah Asganoollah’s case, the issue which 
has to be determined in all suits of this 
nature is whether or not as a matter of fact 
the talookdaree right has been extinguished. 

In the present instance we have no hesita- 
tion in saying that on the occasion of the 
first settfement and down to the year 1852, 
the talookdaree right was not extinguished. 
In the first place, it is clear that it was never 
distinctly or expressly extinguished or set 
aside by Government. Then the Govern- 
ment granted the settlement to the plaintiff 
stating as the ground for doing go, that she 
was “hukdar,” that is, “entitled to settlement 
by right of inheritance.” Besides this, the 
Government expressly allowed the plaintiff 
malikana : and she actually received it under 
this first settlement, down to the year 1852, 

But, no doubt, a very serious question 
arises as to whether what occurred in the 
year 1852 did not amount to a cancelling 
by the Government of the shikmee talook- 
daree right, and to an acceptance by the 
plaintiff of the tenure on a new footing, 
When we come to this part of the case, it 
seems to us that there is npt sufficient 
evidence before the Court upon which it is 
possible to arrive at a final decision. So far 
as the pottuh now in evidence is concerned, 
it does not by itself show that the shikmee 
talookduree right was abolished by the 
Government, or that the right was given up 
by the plaintiff. The pottah in its recital 
admits the plaintiff to be a person having a 
right to a settlement: and although the 
allowance which had under the previous 
settlement been made to her under the name 
of malikana was no longer by this pottah 
given to her under tbat name, ‘still it was 
given to her in fact as a separate and distinct 
allowance under the head of expenses, in 
addition to the usual allowance for collections 
and other incidental charges. 

As regards what happened in 1852, it is 
necessary that there should be a further 
enquiry as to how far the plaintiff was a 
party to, or had notice of, the various pro- 
ceedings of the Collector and the Commis- 
sioner which led up to the granting of this 
pottah. If it is proved that the Commis- 
sioner’s order was made in a proceeding to 
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which she was a party or of which she had 
notice, and that she knew what the terms 
were upon which she took that pottah ; and if 
she accepted the pryment under the new 
head of expenses instead of under the head 
of malikaua, because she knew that her 
right as malik of the shikmee talook was 
at an end, and she was no longer recognized 
os having the shikmee talookdaree right, 
then no doubt her shikmee tatookdaree 
right came to an end at that time ; and if it 
came to an end, then she is certainly not 
entitled to succeed in the present suit. 

‘ The case must go bnek to the Subordinate 
Judge for farther enquiry, and that’ further 
evidence may be taken upon this head. It 
is very desirable that the Court should have 
before it the kabooleat, if there was one, 
given in 1852 by Nubo Coomaree Debia. 

The issue’ on which we want further 
information is, whether or not the plaintiff 
Nubo Coomaree Debian at that time knew 
that under the settlement of April 12th, 1852, 
entered iuto with her by the Government, 
her shikmee falookdaree right was at au 
end, and that she accepted the settlement on 
that understanding. 

Also as regarda the year 1862 when this 
second settlement came to an end, it is very 
important that we should know under what 
circumstances it was that the subsequent 
settlement for one year was come to with 
a stranger. Therefore there must he an 
enquiry into what Nubo Coomaree Debin’s 
conduct was in 1862: whether she applied 
for the new settlement, and if she did, how 
it happened that she did vot getit. Did she 
then act as a person having any rights in the 
matter, or did she renounce all claim on the 
footing of a shikmee talook right ? 


We set aside the order of the Lower 
Appellate Court remanding the case to the 
original Court, and we remit the case to the 
Lower Appellate Court in order tbat it may 
make the enquiries we have indicated. The 
Lower Appellate Court will return the evi- 
dence with its finding upon it to this Court 
within amonth from the date when this order 
and the record are received back by it. When 
the case returns to this Court, we shall treat 
it as a regular appeal and dispose of it finally 
ourselves. i 

The parties will file their objections here 
to the finding of the Lower Court within a 
fortnight from the date when the notice of 
the return of the findivg by the Lower 
Appellato Court has been served upon the 
parties, 


The 28th July 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Act VIII of 1859 a. 2 — Cause of Action—Title— 
Wrongful Dispossession. 


Case No. 1892 of 1874. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 2ith 
March 1874, affirming a decision of the 
Moonsiff of <Arrah, dated the llt% 
December 1873. 


Mussamut Tukhea (Plaintiff) Appellant, 
versus `` 
Dev Narain Singh (Defendant) Respondent, 
Baboo Judoo Nath Sahoy for Appellant. 
Baboo Kalee Kishen Sen for Respondent. 


A suit to recover possession of land on the ground of 
purchase from the admitted ownezs, is not barred by 
Act VIII of 1859 a. 2, simply because plainaffs claim 
as against the same defendant was dismissed in a former 
suit in which he (defendant) appeared as an intervenor. 

A purchaser's title to the property purchased 18 not 
affected by the mere fact of his being kept out of posses- 
sion in consequence of the wrongful act of his vendors. 


Mitter, J— Tums was a suit brought by the 
plaintiff to recover possession of a,piece of 
land on the allegation that her husband on 
the 23rd of November 1861 purchased it 
from -the admitted owners, namely, Bolakte 
nnd others. It appears that the plaintiff’s 
husband, after this bill of sale was executed, 
could not obtain possession, and was com- 
pelled to bring a suit against: his vendors. 
That suit was decreed on the 18th of June 
1864, but in the meantime the property in 
dispute having passed to the possession of 
the defendant, the plaintiff could not recover 
it in execution of the decree which bad been 
pnagsed in her husband’s favour, and therefore 
this suit has been brought against the defend- 
ant for reeovery of possession of the land 
in dispute. The defendant’s statement is 
this : that the property in dispute was mort- 
gaged to him by the same persone, namely, 
Bolakee and others, on the 17th of July 
1871; that he obtained a money-deoree in the 
Court of Small Causes, on the 12th of 
December 1862, nnd that in execution of 
that decree, on the 20th of July 18638, it was 
sold and purchased by him. He also pleaded 
that the plaintiff’s suit was barred by the 
provisions of Section 2 Act VIII of 1859. 
On this last point his allegation was that 
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there was a previous litigation between the 
parties in which this question had been 
decided adversely to the plaintiff. 

Both the Courts below have dismissed the 
pluintiff’s claim, but at the same time they 
have held that the plaintiff’s sait is not 
barred by the provisions of Section 2 Act 
VII of 1859. As the pleader for the 
responden? has relied before us upon this 
objection, it will be convenient to notice it 
first. We think that the decision of the 
Lower Courts upon this point is correct, 
It has not been shown that the former suit 
was upon the same cause of action upon 
which the present action has been bused. 
All that has been shown is that in the 
previous suit by the plaintiff, the defendant 
wos one of several defendants, and as 
aguinst him that suit was dismissed. We 
do not think that this is sufficient to put the 
plaintiff out of Court under Section 2 Act 
VIII of 1859. It must be shown that in the 
former suit the cause of action upon which 
the plaintiff relied ag against the present 
defendaut is tlre same as the one upon which 
the preSent action has been brought and that 
it was decided upon the merits. The Court 
of first instance says that the defendant in 
that suit appeared -as an intervenor and was 
made a party to the suit. If that be so, it 
could aot be said thut the plaintiff’s present 
cause of action was the cause of action upon 
which the former suit was brought aguinst 
the defendant. ‘The first Court decided this 
question upon this ground, and we find that, 
although au objectiou under Section 848 was 
taken by the defendant before the Judge, it 
was never urged that the Moonsiff was 
wrong in supposing that the ‘defendant in 
the former suit appeared in Court only as 
au intervenor. But be that as it may, as the 
defendant relies upon this objection, it is 
for him to make out that the cause of action 
upou which the former suit was brought is 
the snme upon which the present action has 
been instituted, nnd that cause of action has 
been heard and determined. But us he has 
fuiled to make this out, we think the Lower 
Court was right in overruling this objection. 

With reference to the decision upon the 
merits of the case that has been passed by 
both the Courts below, the plaintiff, special 
appellant, has objected that the ground upon 
which the suit has been dismissed is legally | m 
insufficient ; that ground being that although 
the plaintif? s alleged purchase by her husband 
was prior in date to the auction-purchase 
of the defendant, yet as under that purchase 
neither she nor her husband could obtain 
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possession of the property, and as ou the 
date when the auction-sule at which the | 
defendant parchased took place, the party 
in possession was the original mortgagor, 
therefore the plaintiff wus not entitled to 
succeed in this action as against the defend- 
ant. We do not think that this is correct. 
If the plaintiffs allegation that her husband 
obtained this property by a kobalah dated 
the 23:d November 1861 be correct, the 
mere fact that in consequeuce of the wrong- 
ful act of the vendors, neither her husband 
nor she herself could obtain possession of the 
property, would notin any way affect her 
title toeit. Therefore we think that if the 
kobalah upon which tlfe plaintiff relies be 
found genuine, she would be entitled to a 
decree in this case for possession, Then a 
further question has been raised before us 
by the pleader for the special respondent, 
namely, that the plaintiff’s husband having 
purchased that property after the mortgare 
bond to the defendant, dated the 17th July 
186], was executed in hia favour, the pur- 
chase by plaintiff’s husband must be subject 
to that mortgage lieu. Whether this be so 
or not, itis not necessary for us to decide 
this question in the present case. This suit 
i8 for possession simply, and by the bond 
dated the 17th July 1861 the defendant did 
not ucquire any right to take possession of 
the property in dispute. It was simply a 
bond in which the property was hypothe- 
cated as a collateral security for the mouey 
boriowed. His title to posses$ion must be 
derived by’ his auction-purchase of the 20th 
of July 18638, and as on that date if the 
plaintiff’s allegation be true, the right to 
possession had already passed to the plaiu- 
tiff’s husband, the defendant cannot resist 
the plaintift’s suit for possession on the 
ground of his auction-purchase in July 
1863. The decree also in execution of 
which the defendant purchased was a decree 
of the 12th of December 1862, and to that 
decree neither the plaintiff’s husband nor the 
plaintiff herself was u party. ‘That being so, 
their tights could not be affected by it nor by 
the auction-sule which took pluce in execu- 
tion of it. ‘Therefore without expressing 
any opinion as to whether the defendant can 
follow this property in the hands of the 
plaintiff for the satisfaction of his mortgage 
money or not, we thiuk thatin this action 
if the plaintiff succeeds in establishing that 
her husband purchased this property from 
the admitted owners Bolakee and others on 
the 28rd of November 186], a deciea for 
possession Must be passed iu her favour. 
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We, therefore, remand this case for the 
Lower Appellate Court to try this question, 
namely, whether the deed of suale to plain- 
tiff’s husband, dated the 23rd of November 
1861, relied upon by the plaintiff is a bona 
fide and genuine instrument or not, and if 
that be found in favour of the plaintilf, the 
plaintiff will be entitled to ae for 
' possession. 

Costs will abide the result. 


Glover, J.—I concur. 


—_——_— ss et 


The 29th July 1876. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Suit for Contribution—Onus Probandi—Joint 
Decree. 


Case No. 840 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gyu, dated 
the 14th February 1874, reversing a 
decision of the Sudder Moonsiff of that 
district, dated the 27th June 1873. 


Mohadeo Misser and others (Defendants) 
e Appellants, 


Versus 
Lahboree Misser (Plaintiff) Respondent. 
Baboo Nil Madhub Sen for Appellants, 
Baboo Taruck Nath Sen for Respondent. 


In a suit for contribution for money admittedly paid 
by plaiutiff into the Government treasury, on account of 
defendant's shaie of the revenue, where defendants 

lead previous payment to the plaintiff, HELD that the 
Fardin of proving such payment was upon the defen- 
danta. 

In a snit for contribution there cannot be a joint 
decree against all tne defendants; but if the olaim 1s 
made oul, there must be an inquiry into the respective 
shares of the several defendants, and the decree must 
apportion theu abilities, 


Mitter, J—We think that the decision of 
the Subordinate Judge must be reversed, and 
the cuse remanded to the Lower Appellate 
Court to be retried. The plaintiff’s suit 
was for money paid by him to defendant’s 
account in the Guvernment treasury on 
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account of the defendant’s share of the 
Government revenue payable for Mouzah 
@3anipore, and ‘the claim preferred extends 
from the month of September 1867 to the 
month of March 1873. 

The defence of the defendants was that 
although a portion of the money claimed 
was paid through the plaintiff, yet the defen- 
dants having paid their shares °previously 
to him, he simply handed over the money 
to the Collector’s treasury, and therefore thut 
he was not entitled to maintain this action, 
As regards the balance, they alleged thnt 
the dukhilas were simply in the name of the 
plaintif according to old practice, but in 
point of fuct it was paid by them while the 
plaintiff was unable to do so ov account of 
illness. That in proof of that fact they 
huve the dakhilas of that period in their 
hands, 

The Moonsiff dismissed the plaintiff’s claim. 
He held that it was established by the 
evidence that there was such a practice as 
was asserted by the defendants, namely, that 
the person in whose name the property was 
registered in the Collector’s serishtih used 
to collect the Government revenue from the 
other co-sharers, nud after collecting the 
several shares used to pay the whole into 
the Collector’s treasury in his own name, 
The Moonsiff also found that according to 
this practice, for the period in quegtion, it 
was established by the evidence for the 
defendants that the plaintiff did collect the 
share due from the defendants, and paid the 
whole of the Government revenue into the 
tressury. He also found that the defendunv’s 
allegation as respects a portion of the claim, 
namely, that it was paid by them direct 10 
the Collector’s treasury while the plaintiff 
was ill was proved, and that there was 
further corroboration of that fact as the 
defendants had produced the dukhilas 1 elating 
to that year. On these findings the Moonsiff 
came to the conclusion that the pluintiff’s 
claim was untrue, and he xecordiugly dis- 
missed ıt, On appeal the Subordinate Judge 
has reversed that decision. He has held, and 
we think very rightly held, that as regards 
the money admitted to have been paid by the 
plaintiff, the burden of proving that the 
defendants paid their share was upon them, 
and he also held that the burden being on 
the defendants, there was hardly any evidence 
in support of their allegation that they pnid 
their respective shares to the plaiutiff, and 
the plaintiff simply handed over the money 
to the Collector’s treasury. 

In special appeal three grounds have been 
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urged before us: lst, that the Sabordinate 
Judge was wrong in holding that the 
witnesses for the deféndants did not depos@ 
to the payment of mualgoozaree on behalf of 
the defendants to the plaintiff in any of the 
years to which this suit refers; 2ndly, 
that the Subordinate Judge has not taken 
into consideration the fact which was found 
by the Moonsiff that certain dakhilas of 
the period in question were in the hands of 
the defendants aud produced by them in 
Court; and 8rdly, that this being a suit 
for contribution there could not be a joint 
decree aguinst all the defendants. We think 
all these contentions are valid. On referriug 
to the record we find that the Subordinate 
Judge is not tight in saying that there were 
no witnesses examined by the defendants to 
prove the fact that they had paid their 
shares of Goverument revenue to the 
plaintiff. There is such evidence on the 
record. Whether that evidence is credible 
or not is a different question; a question 
which it is not for us to determine iu special 
appeal. As tegards the second objection, we 
also find that the Subordinate Judge is 
wrong iu saying that the dakhilas are 
with the plaintiff. It has been distinctly 
found by the Moonsiff that some of the 
dakhilas are with the defendants, and the 
fact is not disputed that it was so. That 
being sq, we think that the Subordinate 
Judge ought to have considered that fact in 
considering the question before the Court. 


There remains only now the last ground 
of special appeal to. deal with. We think 
that on the repeated decisions of this Court, 
there cannot be a joint decree against all the 
defendants in a suit of this description, and 
if the plaintiff’s cluim be made out, there 
must be an enquiry into the respective 
shares of the several defendants, and a decree 
must be passed apportioning the liability 
amongst them. 


Upon this last point, we find that there 
was uo issue fixed before the Moonsiff, and 
if there is uo evidence upon it on the record, 
the Subordinate Judge will be competent, if 
he thinks the plaintitf’s claim made out on 
other grounds, to record an issue upon this 
point and to allow the plaintiff an opportunity 
of proving the respective shares of the 
defendants ; the defendants being of course 
at liberty to adduce counter evidence. 


With these directions we remand the case 
to the Lower Appellate Gourt to be re-tried. 
Costs to abide the result. 


Glover, J.—I concur. 


The 30th July 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Discrediting Witnesses on general Grounds — 
Special Appeal. 


Case No. 899 of 1874. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 3rd Feb- 
ruary 1874, reversing a decision of the 
Moonsiff of Chumparun, dated the 19th 
December 1872. | 


Sheo Parshun Pandey and others 
(Defendants) Appellants, 


Versus 


Brun Pandev and others (Plaintiffs) 
Respondents. 


Mr. C. Gregory for Appellants. 


o 
Moonshee Mahomed Yusoof for Respondents. 


For the Lower Appellate Court to discredit witnesses 
merely for general reasons not affecting the particular 
credit of any individual deponent, is to commit an error 
of law, which can be the subject of a special appeal. 


Glover, J— THE plaintiffs in this ease sue 
for possession of 1 beegah 16 cottah 5 d. of 
birit land, which they declare to be their share 
of he family estate. The suit is oddly 
brought for, although the plaintiffs ask for 
possession, they admit that they already hold 
the disputed lands and have always done go, 
Their avowed object in bringing this suit 
is to put a stop to interference on the pare 


of the defendants by having their plaintiffs’ 


title to the land declared. 

The defendants claim by purchase from 
Teeluk Pandey, another member of the 
family, and the cnse on the merits between 
the contending parties depends on the cor- 
rectness of the genealogical tree and on the 
quantity of birit land acquired by the fouuder 
of the family, As regards this latter point 
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- both Lower Courts have found as a fact that 
the birit land acquired by the common 
ancestor Jungul Pandey was 7 beegahs 
5 cottahs. 

The genealogical contention begins with 
the descendants of Asman. He had two 
sons, Banoo and Bala. Banoo is said by 
the plaintiffs to have hnd one son Racha, 
whose sons they (plaintiffs) are, whilst Bala 
had three sons, Pulluk, Teeluk, and Sunt. 
Plaintiff’s share of the land would be there- 
fore, 1 beegah 16 cottnhs 5 c., being the half 
of what descended te Asman. ‘The defend- 
ants say that Pulluk having died childless, 
Teeluk their vendor succeeded to the whole 
of his father Bnin’s share,—Sunt being in 
reality no brother of Teeluk and Pulluk, but 
of Banoo, and that as Sunt’s son Dookee is 
still alive, plaintiffs’ share is only half of what 
they ‘assert it to be. 

The defendants also plend that the plain- 
tiff’s action is barred by Section 2 Act 
VIII of 1859. 

I think that this objection may be disposed 
of very shortly. ‘The first suit in 1871 
to which the plaintiffs were parties was 
brought for damages only and the judgment 
expressly reserved the question of right 
to the land on which the bamboos had 
grown. 


In the second suit the plaintiffs’ were not 
parties. 


With regard to the extent of plaintiffs’ 
share, the Moonsiff has found that Sunt was 
n brother of Banoo, and that therefore plain- 
tiffs’ share from their grandfather amounted 
to 18 cottahs 24 d. only. The Judge 
on appenl reversed this decision, believing 
the evidence of certain trustworthy neigh- 
bours, which he preferred to that of the 1ela- 
tives, who had deposed in favor of the 
defendants. 


Now if the Judge had decided in favor 
of the plaintiffs on the ground that, sfter 
weighing the evidence on both sides, he gave 
grenter credit to that adduced by the plain- 
tiffs, his judgment would not have been 
assnilable in special appeal. But he has 
not done so ; he has disbelieved the plaintiff’s 
witnesses, because they are members of the 
family, at least this is the meaning which 
we feel (very unwillingly) compelled to 
attach to his words. He says:—‘ The Moon- 
“giff has given preference to the defendant’s 
“witnesses on account of their being mem- 
“bers of the family, but in family quarrels 
“of this’ nature the family always take up 
ét one side or other and give their evidence 
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“more from affection or self-interest than 
“from n regard to truth.” 

® We think that before these witnesses ` 
could be disbelieved, the Judge should have 
given some reason for pees that they 
were speaking either from ection or 
self-interest. It is hardly fair to condemn 
a whole body of men in this way merely 
because they happen to be related to the 
family that is litigating. And then, with 
reference to the motives that are said to have 
swayed them. They. the relatives, deposed 
in fuvor of the stranger purchasers who had 
bought the entire share of Teelok whatever 
it was;—if they had deposed for affection’s 
sake, they would naturally have backed 
up the claim of thé plaintiffs, whilst if they 
had any interest at all in the matter, it 
would undoubtedly have tended in the same 
direction and have helped to keep the property 
in the family. 

It has been frequently held by this Court 
that to discredit ‘witnesses merely for general 
reasons not affecting the purticular credit of 
any individual deponent, "is to commit-an 
error of lnw,\ which cat be the subject of a 
special appeal. . 

But were the Judge perfectly right so far 
we should‘ still be obliged to say that he 
had passed a decree which could not, so far 
as we see from the record, have been exe- 
cuted. The Moonsiff gave the plaintiff n 
portion of what they claimed and directed 
them to be put in possession, absolute 
possession is the word used, of 18 cottahs 
24d. of land situated in six different plots. 
The Judge decrees the appeal, aud so gives 
the plaintiffs the full amount of land claimed. 
But how js that land to be given them ? 
They say that they are in possession, and 
that their possession is joint with Dookee 
and Teeluk ; how then is their share to be 
given them? It seems to me impossible 
to execute such a decree as the Lower Appel- 
late Court has given, without first ordering 
a partition of the family estate into shares. 

And as the case must go back for a proper 
finding on the evidence as to the extent of 
the plaintiff’s share, this other question as 
to how possession is to be given of avy thing 
that may be decreed must be considered. 
I should doubt myself whether under the 
circumstances the plaintiffs are entitled to 
any thing more than a declaration of their 
right, and that as they state themselves to 
be in possession already, they should have 
no decree for a relief which they do not 
ask for. Costs to follow the result. 

Mitier, J.—I concur. 


r 
Í but in aahi by the real owner, and the consideration 
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' that the sale was perfectly legal as against the real 


_ this case. 
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The 8rd August 1876. 


Present : 


The Hon’ble Romesh Chunder Mitter, 
Judge. 


Sale by Benamdars—Lrability of Real Owner. 
Case No. 1773 of 1874. | 


Special Appeal from a decision passed by 
the Subordinate Judge of Surun, dated 
the 29th April 1874, reversing a decision 
of the Moonsiff of Sewan, dated the 8th 
January 1873. 


Ne a erty 


Monohur Doss (Plaintiff) Appellant, 
versus 


Bhikharee Bhagut and another (Defendants) 
Respondents. » 


Baboo Judoo Nuth Sahoy for Appellant. 
Mr. C. Gregory for Respondents. 


Where property was sold nominally by benamdars, 


was the debts due from him to the vendee, HELD 


owner, and therefore as against creditors seeking to 
execute their decree against him after such sale. 


THERE is no ground of special appeal in 
Tt is admitted that thé property 
in dispute belonged to one Buksis Hossein, 
ond it has been found that it was sold to the 
defendants in 1864 for the debts due to them 
from Buksis Hossein. It appears that ou 
the 23:d February 1862 Buksis Hossein 
executed n kobalah in favor of his daughter 
and dauughtei’s son, which kobalah has been 
found by both the Courts below to have been 
a mere benamee trausaction. As by virtue 
of this kobulah, they were ostensibly con- 


sidered as owners of this meuzah, the bill of 


sale of 1864 in favor of the defendants was 
executed in their names. The Lower Ap- 
pellate Court has also found that this transac- 
tion was consented to by Buksis Hossein, 
and that the consideration of it was the 
debts due from Buksis Hossein to the defend- 
ant. That being so, the plaintiff, who 
derived Wis title by auction-purchase in the 
year 1869 of Buksis Hossein’s rights and 
interests, acquired nothing by that purchase. 
It has been contended in special-appeal that 
ns the kobalah in favor of the defendant was 
executed by benamdars, no title passed under. 
it. This contention I do not think is Valid. 
The property was sold in the year 1864 
nominally by the benamdars, but in reality 
by the real owner, and the consideration .of 














that transaction was the debts due from the 
renl owner to the vendee. That being so, the 
snie was n perfectly legal sale ns against 
Buksis Hossein, and therefore ns against the 
creditors seeking to execute their decree 
aghinst Buksis Hossein after the date of the 
allexed sale. 

The special appeal must, therefore, be 
dismissed with coats. 


The 8rd August 1875. 


e 
Present: 


The Hon’ble E. G. Birch and H. B. 
Lawford, Judges. 


Lease by Manager —Pottah by Maliks. 
= Case No. 1309 of 1874. 


Special Appeal from a dectsion passed by 
the Judge of Bhaugulpore, dated the 
27th March 1874, reversing a decision 
of the First Subordinate Judge of that 
district, dated the 30th August 1873. 


Hemraj Chowdhry (one of the Defendants) 
' Appellant, 


versus 


Lalla Kumla Pershad (Plaintiff) and others 
(Defendants) Respondents. ` 


Mr. M. L. Sandel for Appellant. 


Mr. C. Gregory and Baboo Taruck Nath 
Sen for Respondents. - 


A leage, granted by a manager appointed by the Court, 
may extend ove: several years, and 1f within his powers, 
stands good against a subsequent pottah granted by the 

a, while the lease was subsisting. 


Birch, J—THeE main point for decision in 
this case seems to us to have been a simple 
one? namely, whether the pottah granted by 
the manager of the estate to Hemraj Chow- 
dhry, from 1277 to 1286, was a valid lease or 
not. If ıt was found that that lease was 
duly granted by the manager and was within 
his powers, ït is difficult to see how the 
plaintiff, claiming under n pottah granted by 
the maliks while the pottah granted by the 
mannger was subsisting, can succeed in the 
suit which be has brought. 

The Subordinate Judge distinctly found 
that the manager was authorized by the 


purwannah which emanated fiom the Subor- 


dinate Judge’s Court to grant lenses, and that 
according to that power a pottah was granted 
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to Hemraj, and that the rents were paid by 
Hemraj to the proprietors and received by 
them without any objection. He also found 
that at the time the lease was granted, when 
the estate was under the cure of the manager 
appointed by the Court, no objection was 
ever raised as to the terms of the lease, and 
he says that upon the evidence on the record 
he is satisfied that Newal Singh and the 
other proprietors continued to receive reut 
from Hemraj after the manager had been 
dismissed. And finally he arrives at the 
conclusion that Hemraj’s pottuh was a valid 
one, and could not be disturbed until its term 
hnd expired. “Upon these grounds he dis- 
missed the pluintiff’s claim with costs, 

The Judge in appeal appears to us not to 
have sufficiently considered the evidence 
‘upon the record. The first position which 
he takes is that the manager could have no 
power to grant a lease extending over several 
years. We have not been shown any autho- 
rity for this proposition. The Section of the 
Act under which a manager is appointed 
appears fo us undoubtedly to provide for 
leuses being granted by him, sulject to the 
supervision of the Court, and any objections 
which the proprietors or the decree-holder 
might think flt to make if they considered 
that the manager was exceeding his powers. 
The lease was merely a renewal of a lease 
which had expired, aud the good faith of the 
manager in renewing it is not impûgued. 

With thatepart of the Subordinate Judge’s 
Judgment, where he finds that the receipt of 
reat by the proprietors subsequent to the 
abolition of the manager was proved by the 
evidence on the record, the Judge deals 
rather summarily. And had we not deler- 
mined to dispose of this case on the point 
which had first been raised, it would have 
been incumbent upon us to remand it for 
further consideration of the evidence on this 
point. . But in the view which we take, it is 
unnecessary to put the parties to the expense 
of the remand which Mr. Gregory asks for. 

We are of opinion that the manager in 
granting the lease to Hemraj did not exceed 
his powers. The question, as the Judge 
remarks in one part of his judgment, is, 
which lense is to prevail? And upon that 
point we entertain no doubt that the lease 
granted to Hemraj was a good lease, and 
that the plaintiffs suit must consequently 
fail. : 

The result is that we reverse the jadgment 
of the Judge and restore that of the Subor- 
dinate Judge. The appeal is decreed with 
costs, Mr. Crowdy bearing his own costs. 


The 10th August 1875. 
Present : 
The Hon’ble E. G. Birch, Judge. 
Decrees (Infructuous or Ex Parte)— Evidence. 
Case No. 2670 of 1874. 


e 
Special Appeal from a decision passed by 
the Subordinate Judge of Rungpore, 
dated the 13th July 1874, affirming a 
decision of the Sudder Moonsiff of that 
disiriot, dated the 11th February 1874. 


Mahomed Kana Meah (Plaintiff) Appellant, 
VETsUs 
Run Mahomed (Defendant) Respondent. 


Baboo Bhugobutty Churn Ghose for 
Appellant. 


No one for Respondent. 


A decree is evidence even though nothing has been 
recovered under it. 

A Court 1s bound to consider the valuegf even an 
ex parte decree pending in appeal, when it 1s tendered 
as evidence, 


Ir appears to me that neither of the 
Lower Courts have duly considered this 
case. The Sudder Moonsiff snys that the 
decree ofthe 29th December 1868, which 
was obtained by the plaintiff agdinst the 
defendant for a kabooleut was reversed, and 
the plaintiff’s suit dismissed. But he does 
not appear to have understood that the 
High Court dismissed that suit upon a point 
of law, namely,‘on the ground that a suit for 
a kabooleut at enhanced rates would not lie 
without a previous notice of enchancement. 
Upon the second decree which was obtained 
by him on the Ist November 1869, the 
Moonsiff remarks that it is an ex parte decree 
which is pending before the Judge on the 
appenl of the defendant. Consequently, says 
the Moonsiff, “these two decrees are not 
evidence of defendant’s tenancy.” Upon 
this point the Moonsiff is in error, and that 
error has, I observe, not been rectified by the 
Subordinate Judge in appeal. He in fact 
adopts the remarks of the Moonsiff regarding 
these decrees. And he falls into an addı- 
tional error in saying, that, “even if the 
suid decree be upheld, still no money was 
recovered.” The only way in which I 
can interpret this remark of the Subordinate 
Judge is that he thinks that the decree is no 
evideuce, because nothing has been recovered 
under it. If it is necessary to meet so 
erroneous a proposition by authority, the 
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Subordinate Judge may be referred to the 
decision at page 129 of the 23rd volume 
of the Weekly Reporter. The Courts below 
are wrong in saying that because the ex parte 
decision wns pending in appeal, the plaintiff 
could derive no benefit from that decree. 
They were bound to call for that decree and 
to have considered what its value was. It 
seems to me that the plaintiff has good 
reason for saying that his case has not been 
properly considered by the Lower Courts, 
and the case must go back to the Court 
of first instance. The Moonsiff must consi- 
der the effect of the ex parte decree of the 
24th November 1869. And as regards the 
decree of the 29,.h December 1868, he will 
‘bear ip miud that no opinion whatever was 
expressed regarding the merits of the case, 
but that it was only thrown ont in this 
Court upon a point of law. The finding of 
the Lower Courts in that case was not 
impeached, and it was nowhere found that 
the defendant in that case was not a tenant 
of the plaintiff. The Moonsiff will consider 
the effect of these previous decisions, aud 
reconsider the case-with reference thereto. 
The costs will abide the result. 


+ 


[Privy COUNOIL JUDGMENT. | 
The lst July 1875. 


Present - 


Sir James W. Colvile, Sir Barnes Pencock, 
Sir Montague E. Smith, and Sir Robert P. 
Collier. 


Ancestral Property — Primogeniture — Hindoo 
Law ( Mitakshara)—Joint Family— Separate 
Succession., ; 


On Appeal from the High Court of Judi- 
cature at Fort William in Bengal. 


Chowdhry Chintamun Singh 
versus 


Mossamut Nowluckho Konwari. 


Where ancestral property has been held according to 
the rule of primogeniture, and the family 1s governed 
by the law of the Mitakshara, that Jaw, ın the event of 
a holder dying without male iasue, would, 1f the family 
were undivided, give the succession to the next collateral 
male heir in preference of the widow or daughters of 
the last possessor. 

Though a family might be undivided, the separate 
property of any member would go according to the law 
of succession to deparate estate. Whether the general 
status be joint or undivided, property which is joint will 
follow one, and property which is separate follow 
another, course of succession, 


Tug only question raised by this appeal is 
whether the appellant, the plaintiff in the 
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Courts below, or the respondent, was entitled 
to succeed to the property called talooha 
Gungore, the appellant claiming as the 
nearest collateral] male heir of the last 
possessor, and the respondent claiming us 
the widow of the last possessor. 

It was admitted on the opening of the 
case, nod seems to have been admitted 
throughout the proceedings below, that the 
enjoyment of this talooka has long been by 
a single member of the: family, and that it 
has passed from father to son according to 
the rule of primogeniture for several genern- 
tions, The existence of this family custoin 
has mordover been litigated at various times 
from a very eatly period, and has beeu 
affirmed by repeated decisions. 

By that of the 17th May 1809 it was 
held that the talooka was one which by 
custom descended according to the law of 
primogeniture; that it waa one of those 
estates which were in the contemplation of 
the Legislature when it passed Regulation II 
of 1793; and that the rights of all parties 
under the custom were saved to them by thie 
fifth section of that Regulation. It seems 
to their Lordships too late to question what 
is affirmed by many reported cases that a 
custom of descent according to the law of 
primogeniture may exist by kolachar or 
family custom, although the estute may not 
be what js technically known either as a raj 
in the obrti of India, or as a polliam iu the 
south of India. 

@ 

That being so, it is necessary next to 
consider what are the limits of the custom 
as established, and what would have been 
the course of descent of this property had 
the family remained wholly undivided. 

There 18 some evidence ın the tuksimnamns 
of 1832 of what the family understood to bo 
the custom. To that reference will after- 
wards be made. It is to be observed, 
however, that if the evidence were wholly 
silent as to that point, the general law as laid 
down in decided cases seems to be that 
where the family to which ancestral property, 
held in this peculiar manner, belongs, 1s 
governed by the law of the Mitakshara, that 
law, in the event of a holder dying without 
male issue, would, if the family be undivided, 
give the succession to the next collateral 
male heir in preference of the widow or 
daughters of the last possessor. 


The cases upon this point are collected 
and reviewed in the judgment of Chief 
Justice Couch in the 9th volume of the 
Bengal Law Reports. In the last of them, 
which was decided here as late as the 2nd 
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February 1870, viz., the case of Stree Rajah 
Yanumula Venkayamah v. Stree Rajah 
Yanumula Boochin Vankondora, and is 
reported in the 13th Modére’s Indian Appeals, 
p. 333, the point which has beéh taken in 
the present case by the learned Counsel for 
the respondent appears to have been taken 
by Sir Roundell Palmer and Mr. Leith, who 
argued for the appellants in that case, The 
judgment however says :—“ Accordingly, the 
‘strength of the argument of the learned 
s Counsel for the appellant has beer directed 
“to show that this case should be governed 
“by Katama Natchiar v. The Rajah of 
“ Shivagunga, in the 9th volume of Mooie’s 
“Indian Appeal Cases, p. 539, which is 
“ generally known as the ‘ Shivagungs case.’ 
“ They have gone so far as to argue that the 
“estate in question in this case being im- 
“partible, must, from its very nature, be 
“tuken to be separate estate, and conse- 
“quently that, according to the decision in 
“the ‘Shivagunga case,’ the succession to 
“it ig determinable by the law which 
“ regulates the succession to a separate estate, 
“ whether the family be divided or undivided. 
“The authority inyoked, however, affords 
“no ground for this argument. The decision 
“in the ‘ Shivagunga case’ will be fouud to 
“ proceed solely and expressly on the finding 
“ of the Court that the zemindaree in question 
“was proved to be the self-acquired and 
“separate property of Gowary Vallaba 
“ Taver. Ig assumes that if this had not 
“been so, the decision would have been the 
“other way.” In that case the estate was 
held to pass to a very remote collateral male 
heir in preference of the widow of the last 
possessor. 

This authority seems to dispose of the 
arguments of the learned Counsel for the 
respondent, which went to show that even 
while the family remained a joint and 
undivided family in the full sense of the 
term, this property would have been treated 
as separate property, und therefore governed 
by the law of the Mitakshara as to separate 
succession. 

It is however found asa fact ond cannot 
be denied that there has been to some extent 
a separation of this family, and the question, 
therefore, is whether this particular property 
after that separation lost the character which 
it before possessed, and became subject to a 
different rule of succession. According to 
the rule laid down by Sir William Mac- 
naghten (Principles of Hindoo Law, title 
Partitions, Vol. I, p. 58), “ifat a general 
“partition any part of the property is left 


“joint, the widow of a deceased brother 
“will not participate, notwithstanding the 
e separation, but such undivided residue will 
“go exclusively to the brother.” That 
nuthority wns in fact one of those upon 
which this Board in the Shivagunga case 
decided the converse of the proposilion, viz., 
that though a family might be undivided, the 
separate property of any member would 
nevertheless go according to the law of 
succession to separate estate. It in fact goes 
to support the proposition that, whether the 
general status of the fumily be joint or 
divided, property which is joint will follow 
one, and property which is separate will 
follow auother, course of succession, The 
question, therefore, really seems to be 
whether by reason of the acts of the parties 
on the several occasions of the partial parti- 
tion in 1832, and of the compromise of the 
suit of 1852, the plaintiff’s father waived 
his rights of succession, or whether the 
parties by their joiut action have impressed 
upon this tnlooka the character of separate 
property, which must now pass accogdiug to 
the laws of separate succession. 

As to the transaction of 1832, it appears 
to their Lordships that the partition thea 
made was clearly intended to be confined to 
the property which was then admitted to be 
partible ; that although the talooka of Gun- 
gore iss mentioned in the tuksimnamas, it 
is mentioned ouly for the purpose of 
declaring thnt it ig impartible, and that the 
clear intention of the parties was to leave 
that particular property in the condition in 
which they found it, and to set it'aside out 
of the mass of the family estate. Being 
impartible in its nature, it could not be the 
subject pf partition, and the object of the 
timnosaction is declared at the foot of the 
deed, where it is said :— These few words. 
“in the way of a deed of partition of a 
“4.anna share of mouzah Purmeswurpore 
“have, therefore, been written that they may 
“be of use when needed.” There is nothing 
in the transaction which evinces any inten- 
tion on the part of the junior members of 
the family to part with or wansfer any right 
or contingent right of property which they 
might have ; they only admitted that they 
had no claim to share in talooka Gungore as 
coperceners. This their Lordships think is 
made more clear from the special manner in 
which the- nature of the family custom is 
referred to. The deed of Ramdyal and of 
Soman says:—“ Talooka Gungore, Pergun- 
“nah Phatkya, comprising five mouzahs, both 
“uslee aud dukhilee, an aucestral estate, has 
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“been, in accordance with family custom 
‘from time immemorial, held by one person, 
“ the eldest son and the registered proprietor, 
“from generation to generation, and in case 
“ the registered proprietor dies without issue, 
“the younger brother of the deceased or his 
“eldest son becomes the rightful proprietor 
“of talooka Gungore.” If it had been 
intended t make this property, which had 
been joint, separate property, it would not 
have been necessary to enter into so detailed 
an account of the family custom, or of the 
manner in which it had previously passed.. 
The statement of the family custom their 
Lordships are disposed to construe very 
much as it was construed by the Subordinate 
Judge, who'decided this cause in the first’ 
instance. Ina document between Hindoos, 
and indeed in the Mitnkshaia itself, it is by 
no means unusual to find that the lending 
member of a class is alone mentioned when 
- it is intended to comprehend the whole class. 
And their Lordships think that, in the above 
statement of the family customs, it was not 
intended to cénfine the passing over of the 
whole, ih the event of the proprietor dying 
without issue, to a younger brother of the 
decensed or his eldest son, and farther that 
the words “ without issue” are to be taken 
to import “ issue in the male line.? Accord- 
ingly, the real effect of that definition of 
tue family custom was that the property was 
ancestral properly; that though aucestral 
property, it was held by special custom by 
one person at the tinie, according to the rule 
of primogeniture, with a provision that, where 
the direct male line fuiled, it should then go 
over to the collateral lines. It has already 
been shown that this course of devolution 
was consistent with the general law. Their 
Lordships conceive that the partition which 
took, place in 1852 of the other property 
cnnnot be held to have affected the character 
or the mode of descent of this property as 
thus defined, 

It however appears that, in the year 1852, 
_Ramdyal was go ill-advised, and it may be 
said so dishonest, ns to seek to re-open the 
question of this family custom, and to bring 
a suit by which he claimed possession of the 
moiety of the talookn and certain other 
property. .[he mother and guardian of 
Tilukdaree Singh, the elder brother of 
Runjeet Singh, who was then the person 
next in succession to Gurdyal Singh, filed 
her answer, setting up, amongst other things, 
that Gurdyal Singh was © proprietor of the 
“entire ancestral estate, ių consequence of : 
“his being the eldest son in accordance with | 


é 


“family custom ; and that the plainif was 
“not entitled to receive a share.” She either 
included in that defence the whole of the 
property claimed in the suit, or the proceed- 
ings set out in the record fail to show what 
specific defence she made in respect of the 
property other than Gungore which was 
claimed. The result of the suit was a 
compromise between the parties, which 
resulted in a decree that “the plaintiff do 
“obtain possession of the 3 annas 12 
“gundahs and a fraction above 4 cowries 
“of mouzah Parmeswurpore, Purgunnah 
“Chye, including his former share,”—-mean- 
ing the share specifically given him on the 
pat tition, —“ and 100 beegahs of kamut land 
“long held by him in mouzahs Gungore, 
“‘Oolapore, and Jehangira, and 7 beeghas 
“of lawd, together with the orchard situate 
“in Ismaelpore; talooka Gungore, in accord- 
“‘auce with the petitions of, the parties; 
“and that after Runjeet Singh attains his 
“majority, he shall have his name enrolled in 
“respect of the share of Purmeswurpore.” 
The deciee, therefore, is upon the face of it 
merely one made to give effect to a com- 
promise whereby the plaiutiff receded from 
his claim to auy share as coparcener with a 
present right of possession in talooka 
Gungore. No doubt, the words of the 
petition of compromise, if taken by them- 
selves, are considerably stronger, and are 
capable of being read as if he were giving up 
all rights whatever in talooka Gungore. 
But looking to the position of the parties, 
aud to what was done upon the petition, and 
to the absence of any evidence to show that 
there was any negociation for a compromise, 
or any terms of compromise arranged between 
the parties whereby the character of this 
estate and the mode in which it was to 
descend was to be changad, or that Ramdyal 
undertook to transfer any contingent rights 
of succession, which he possessed, their 
Lordships cannot but think that this trans- 
uction really amounted to no more than an 
agreement to waive the claim to a share in, 
and to the consequent right to a partition of, 
the talooka Gungore. They think that this 
construction is confirmed by the reference 
which the petition itself contains to the 
partition and arrangement of 1832. At 
p. 103, line 37, it says :—“ The said Runjeet 
“ Singh will continue in possession under tho 
“said guardian, and on his attaining his 
“majority, he and his heira will remain in 
“ possession according to the deeds of parti- 
“tion dated the 81st January 1832, one exe- 
“cuted by me Ramdyual Singh, and the othor 
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“ executed by Gurdyal Singh, in accordance 
“with which the name of Gurdyal Singh 
“ was enrolled in the Government records, in 
“respect of the entire 16 annas of talooka 
s“ Gungore.” 

If this be so, their Lordships are further 
of opinion that the written statement of 
Chintamun Singh, which was filed in the 
suit afterwards brought in 1863 by Rowshur 
Singh, can be taken only to be a discluimer 
of any interest in the talooka as claimed by 
Rowshar Singh in that suit, which of course, if 
Rowshur Singh had succeeded in establishing 
his claim, would have brought in Chintamun 
Singh asa coparcener entitled to a partition. 
It cannot carry the case further than the act 
of his father, and it seems only to be an 
admission that he was content to abide. by 
whatever his father had agreed to*®in the 
earlier suit of 1852. 

This being so, ıt seems to their Lordships 
that the decision of the High Court cannot 
be supported, and they will humbly advise 
Her Majesty to reverse that decision, aud in 
lieu thereof to decree that the decree of the 
Subordinate Judge be confirmed, and that 
the appeal to the High Court be dismissed 
with costs. The appellant must also have 
his costs of this appeal. 





The Sth July 1875. 


Present: 


The Hon’ble W. Markby and G. G. Morris, 
Judges. 


Insufficiently stamped Appeal to the High Court 
— Deputy Regisirar’s Funchous—Act VIII 
of 1859 s. 31. 


Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 15th 
March 1875, affirming a decision of the 
Subordinate Judge of that district, 
dated the 3lst January 1874. j 


Syud Ambur Ali (Defendant) Appellant, 


Versus 


Kali Chand Doss and others (Plaintiffs) 
Respondents. 


Baboo Joy Gobind Shome for Appellant. 
No one for Respondents. 


The Deputy Registrar has no authority to make 
an order returning a petition of appen when the stamp 


feo paid upon it is msufficient, The right course for 


THE WEEKLY REPORTER. Rulings. [Vol. XXIV. 





that officer, if his requirements as to stamps are not 
complied with, is to lay the matter before the Court. 
But if the appellant is ready to pay what is requir 
then whether the time for fling the appeal has expir 
or not, the Deputy Registrar is bo to receive it if 
it was ouiedially presented in time, 

Markby, J.—In this case it appears that 
the petition of appeal was, filed on the 14th 
June last, which was in time. The Deputy 
Registrar considered that the stamp upon 
the petition of appeal was insufficient. 
There being a difference of opinion upon the 
point, the matter was referred to the Taxing 
Officer. The Taxing Officer, ou the 20th 
June, decided that the stamp fee payable was 
the larger amount claimed by the Deputy 
Registrar, and thereupon, on the 21st June, 
the Deputy Registrar made an order that the 
stamp fee paid being insufficient, the petition 
of appeal must be returned. 

We think the Deputy Registrar ought not 
to have made that order. The only provi- 
sions which appear to be applicable are ` 
Section 81 Act VOI of 1859, and Rule 5 
of the Rules of July 1859. Section 31 of 
Act VIII provides that, .“if ‘the plaint is 
“ written upon stamped paper of inadequate 
“ value, and the plaintiff on being required 
“by the Court to correct such improper 
“valuation, or to supply such additional 
“ stamp paper as may be necessary, shall not 
“comply with the requisition, the Court shall 
“reject the plaint.” Rule 5 above-mention- 
ed directs what is to be done if the 
particulars there mentioned are correctly 
observed, i.e., to say that the appeal is to be 
admitted, but does not say what is to be done 
if they are not observed. It seems to us, 
therefore, in the absence of any express 
provision that the procedure as to appeals 
must be that laid down by Section 31 of 
Act VIII of 1859 as to plaints ; and that 
under that Section the Deputy Registrar 
cannot reject au appeal. We think that the 
right eourse for the Deputy Registrar, if his 
requirement as to stamps were not complied 
with, would have been, not to return this 
petition of appeal, but to lay the matter 
before us, in order that we might determine 
whether or no we should reject the petition 
of appeal. Butif the appellant was ready 
to pay what was required then, whether the 
time for filing the appeal had expired or not, 
the Deputy Registrar was, in our opinion, 
bound to receive it, because the petition in 
this case was in fact presented, although on 
an insufficient stamp, before the time had 
expired. The result, therefore, is that we 
must set aside the order of the Deputy 
Registiar of the 21st June, and this petition 
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of appeal must be treated as having been filed 
on. the 14th June; and inasmuch as the 
party might have been misled by what took 
place ss to Court fees in the Courts below, 
we allow him now to put in the additional 
stamp as he undertakes to do. 





* The 7th July 1875. 


Present: 


The Hon'ble W. Markby and G. G. Morris, 
Judges. 


Appeal froma Person not a Party. 
Case No. 233 of 1874. 


Regular Appeal from a dectston passed by 
the Subordinate Judge of Mymensingh, 
dated the 22nd June 1874. 

e 


Gokool Pershad Discheet (one of the 
Defendants) Appellant, 


versus 


Brojo Monee Debia (Plaintiff) and others 
(Defendants) Respondents. 


Baboos Sreenath Dass and Kalee Prosunno 
Dutt for Appellant. 


No one for Respondents. 


A person was once made a party to a suit, but the 
decree was set aside, the suit as against hım dismissed, 
and the case remanded for triaL From this last decision 
he appealed. 

The Court ordered the appeal to be struck off as made 
by a party no longer a party to the suit. 


Markby, J.—We think this appeal should 
be struck off the file as having been present- 
ed by a person who is no longer a party to 
the suit. The nature of the case was this, 
that one of the members of a family sued 
the other members of the family for a parti- 
tion. A creditor of the family got himself 
made a party to the suit, And the Lower 





Court, while he was a party, made some 
decree which is not before us, but which 
evidently was considered by the creditor to 
have injuriously affected his claim against 
this estute. On appeal to this Court, it was 
considered that that decree was as iegards 
the creditor’ a wrong deeree. And this 
Court having so stated, and also having. 
given other reasons for the remand, made this 
order :—‘* We therefore send the case back 
‘for a retrial and a fresh decision in the 
“presence of all the members of the family 
“who have or may be supposed to have an 
“interest in reducing the share of the 
“plaintiff.” That was the only matter that 
was sent back to be retried, namely, what 
were the respective shares of the members 
of the family. Then as regards the cre- 
ditor, what it says is this :—“ That the decree 
“of the Lower Court be set aside in toto in 
“favor of the creditor-appellant, and the 
“suit of the plaintiff as against him be dis- 
“ missed.” 

It is quite clear after that, that the credit- 
or had no right in any way to appear as a 
defendant in the suit. It seems that in the 
Court below he put in some petition stating 
that two of the properties asked to be divid- 
ed had passed into his hands as purchaser 
under the decree which he had obtained for 
his debt. And the fomily assented that 
those two properties should be excluded 
from the partition, The creditor also 
seems to have asked that some other pio- 
perty should be excluded, and the Court re- 
fused to exclude that. But although the 
Court might have thought it right to listen 
to his petition, that would not make thie cre- 
ditor a purty to the suit which had already 
been dismissed nas against him. No doubr, 
in the final decree which has been drawn up 
in' the Court below, the Subordinate Judge 
describes Gokool Pershad as still a party to 
the proceedings, but there is nothing in the 
decree affecting him except that he is to 
bear his own costs incurred after the re- 
mand. That may show that the Subordi- 
nate Judge did not rightly understand the 
order of this Court, but does not make this 
decree a decree against Gokool Pershad. 
No such decree could in fact be made by the 
Subordinate Judge. 

The result is that this appeal has been 
presented by a person as against whom long 
before the decree now appealed against was 
made, the suit was already dismissed, and 
who is not in any way affected by that 
decree. The sppeal is therefore stiuck off 
the file. 
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The 9th July 1875. 


Present : 


The Hon’ble Louis S. Jackson and W. F. 
` McDonell, Judges. 


Rent Decres—Fraud—~-Ezecution Sale—Act X of 
1859 8. 107—Right of Action—Limitaton. 


Case No. 2968 of 1874. 


Special Appeal from a decision passed by 
tha Judge of Nuddea, dated the 26th 
August 1874, reversing a decision of the 
Moonsiff of Koostia, dated the 19th 
July 1878. 


Mohesh Chunder Bagchee and another 
(Plaintiffs) Appellants, 


UCTEUS 


Dwarka Nath Moitro and others (Defendants) 
Respondents. 


Mr. C. Jackson and Baboo Shushee 
Bhoosun Dutt for Appellants. 


Baboos Chunder Madhub Ghose and Sree- 
nath Banerjee for Respoudents, 


Where a sale takes place in execution of a deeree 
obtained in a rent suit, however fraudulent the conduct 
of the plaintiff may have been, the validity of the sale 
will not be affected by the badness of the decree if the 
purchaser is not implicated in the fraud. 

The right of suit of a claimant under Act X of 1859 
8. 10718 nof subject to the year’s limitation therein 
mentioned, unless his claim has been duly heard ın the 
manner prescriged by the Section, ùe., unless he has had 
a fair trial by the Collector, 


proceedings, suit, and sale under the decree 
were fraudulent, and gave the plaintiffs a 
decree. On appeal, the question to which the 
Judge appears to have particularly applied 
himself was the plea of limitation :nised and 
maintained by the defendants to the effort 
that the claim before the Collector being 
unsuccessful, the period for bringing a suit in 
the Civil Court for the establishfnent of the 
plaintiffs’ right was limited to one year 
under Section 107. That question the Judge 
decided in favor of the defendants. He 
theu adverts to the question of fraud, and he 
says ip the first place :—‘‘ Dwaika Nath is 
“the Government pleader at Koostia. The 
“ plaintiff does not allege and does not prove 
“any collusion between him and Doorga 
“ Monee the landlord,” and then he says :— 
“ I cannot see that the Government pleader’s 
“ purchase was fraudulent.” He goes on to 
pay .—“ Even if the Government pleader 
“had colluded with the landlord, of which 
“we have no proof, I am of opinion that 
“under the law the present suit is barred by 
“the law of limitation, and that plaintiff was 
“bound under Section 109 of Act X of 
* 1859 to come within a year to have the 
“order under Section 106 set aside.” He, 
therefore, reverses the judgment of the 
Moonsiff and dismisses the suit. Now it is 
clear upon the authority of previously de- 
cided cases that, however fraudulent the 
conduct of the plaintiff in the reat suit may 
be, if the purchaser is not implicated in the 
fraud, the validity of the sale would not be 


‘| affected by the baduess of the decree under 


Jackson, J.—Tur plaintiff’s case’ was 
that they were the owners by purchase of a 
certain mebal in the district of Nuddea, 
aud that notwithstanding their purchase, a 
suit was fraudulently brought by the zemindar 
against the late owner of the tenure, and an 
ex parte decree was obtained, and that in 
pursuance of that dectee, the mehal was 
advertised for sale when the plaintiffs ap- 
peared before the Collector as claimants and 
asked for a stay of the proceedings under 
Section 106 of Act X of 1859; that the 
Collector omitted to deal with the case as 
there provided, and the tenure was put up to 
sale, and was purchased by the defendant 
Ooma Kant Roy, who is charged with the 
fraud jointly with Dwarka Nath Moitro, 
defendant No. 1, in the benamee of one 
Baroda Kant Chuckerbutty, his cousin. The 
Moonsiff of Koostia, who tried this suit, 
appears to bave taken a strong view of tbe 
conduct of Dwarka Nath Moitro, who isa 
pleader of his Court, and found that the 


which the sale took place ; but it appeara to 
us that that question has not been sufficiently 
enquired into by the Lower Appellate Court 
in this case. In the first place, we are of 
opinion that the suit is not barred by limita- 
tion, Section 107 declares that where a 
Collector has tried a claim presented to him 
under the rules contained in the Act, and has 
passed judgment upon it, the party dissatisfied 
may bring a suit to establish his right within 
one year, but the right of the party so 
affected is not limited unless the claim has 
been duly heard ns the Section prescribes. 
In the present case it becomes necessary to 
find whether the order passed by the Collector 
was in accordance with tbe directions con- 
tained in the Act, and whether he gave the 
claimant a fair trial. It appears to us that 
there was no such trial. The plaintiffs were 
not examined, and no evidence was taken as 
directed by the law. The Collector merely 
recorded n memo. on the petition, and 
disallowed the claim. It therefore becomes 
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of the utmost importance to the plaintiffs 
that the conduct of the purchaser should be 
fully scrutinized. Now it appears that the 
purchase was not effected solely by Dwarka 
Nath Moitro for himself; at least he did not 
retain the property which he appears to have 
purchased, for he says :—“‘ I alone purchased 


“ the aforesaid mehal at the auction, and as I |- 


“was in wit of money, I subsequently sold 
“the half of the aforesnid mehal to Boroda 
“Kant Chuckerbutty, who purchased it with 
“his own money and in his own name, aud 
“not in the bennm of any other person.” 
Now as far ns Dwarka Nath Moitro was 
concerned, it was quite immaterial to him 
whether Boroda Kant Chuckerbutty purchased 
for himself or for some one else. He enters 
with a particularity and, as one may say, 
vehemence which raises some little suspicion 
in one’s mind, not only into the circumstances 
of the sale, but nlso into those of the suit. 
The plaintiffs’ allegation was that Oomna 
Kant and his brothers had purchased jointly 
with Dwarka Nath. The Judge appears to 
think that in order to affect Dwarka Nath 
as a purchaser, it was necessary to show that 
. he was originally in collusion with the other 
defendants Now, if subsequent to the 
purchase, Dwarka Nath became aware of the 
fraudulent character of the decree, and lent 
_ himself in any way to the subsequent acquisi- 
tion of the property by the original judg- 
ment-debtors, that would appear to be a 
circumstance sufficient to affect him and 
oblige him to do equity to the pluintiffs. At 
any rate, if he be not liable, the other defend- 
auts would clearly be. The Judge has 
therefore inadequately enquired iato thia 
part of the case, and the case must go back 
to him in order to a fuller decision upon it. 
If the defendants or any of them should 
appear in’the way we have described impli- 
"ented in the fraud in this matter, they ought 
to be made liable to mnke reatitution to the 
plaintiffs, ‘The Moonsiff has expressed him- 
self in terms regarding the plender’s conduct 
which it is impossible for us to suppose that 
the Moonsiff having a sense of the responsi- 
bility of his duties could have used’if he had 
not the very strongest reasons for doing 80, 
and in regacd to that the Judge suys that 
auch opinion was uncalled for, and that the 
Moousiff, in giviug judgment, should confine 
himself to the facts. It is not clear to us 
that the Moonsiff deserved this censure. 

The case must be remanded for trial in 
accordance with the diiections given above. 
The costs of thia appeal will follow the 
result, 


é 


The 15th July 1875. 


Present : 


The ‘Hon’ble Louis S. Jackson and W. F. 
McDon: 1, Judges. 


Rent Sutis—Intervenors. 
Case No. 8098 of 1874. 


Special Appeal from a decision passed by 
the Judge of Jessore, dated the 10th of 
September 1874, reversing a decision of 
the Moonwff of that district, dated the 
9th May 1874. 


Biressur Panrey (Plaintiff) Appellant, 


versus 


Jogendro Chunder Deb (Intervenar) and 
others (Defendants) Respondents. 


Baboo Rash Beharee Ghose for Appellant. 


Baboo Bhowunee Churn Dutt 
for Respondents. 


An intervenor in a suit for rent has no right to be 
made a defendant, or to introduce into the swt an 
entirely new issue, 4g., one concerning title between 
himself and the plainuff, still leas 1s he entatled smgly 
to appeal against Lhe judgment in the case, 


Jackson, J.—In the preset suit the 
plaintiff, who is now the special appellant, 
sued certain persons as his tenants for ar- 
rears of rent. Théy denied the plaintiffs 
right, and suggested that one Jogendro Chun- 
der Deb, the auction-purchaser of the 
putnee talook, was in khas possession und 
in receipt of the rent, and upon the same 
date as the defendants’ written statement 
was put in another was filed on behalf of 
the same Jogendro Chander. ` It would secem 
that either upon the filing of such written 
statement or before it or after it, Jogendro 
Chunder was allowed to come upon the re- 
cord, and finally the Moonsiff gave judgmentin 
favor of the plaintiff, whereby the allegation 
of the intervenor was negatived. Agninst 
this judgment the intervenor alone appealed 
to the District Judge, and the District Judge 
reversed the order of the Moonsiff in his 
favor. We have frequently pointed out that 
this course is entirely irregular, that the in- 
tervenor, as he calls himself, had no right to 
be made a defendant in this suit, which was 
simply a suit for rent, or to introduce in the 
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suit an entirely new issue, viz., nn issue Con- 
cerning title between himself nud the plaintiff, 
still less was he entitled singly to appeal to 
the District Judge against the judgment of 
the Moonsiff. If parties choose to take sach 
useless and irregular proceedings ns these, 
the’ only course that we cau ndopt is to undo 
all that they have done by directing them to 
be struck off the record and pay their own 
costs and the costs occasioned by their inter- 
vention. The judgment of the Lower Appel- 
late Court is reversed, and the judgment of 
the Moonsiff is restored. Theintervenor may 
take such steps as he may be advised to 
take for the purpose of asserting his title. 

This judgment will apply to Special Appeal 
_ 8092 of 1874. 


Ld 


Tbe 22nd July 1875. 


Present : 


. Tbe Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Act VIII of 1859 8. 119—Proof of Non- 


service of Summons. 
Case No. 185 of 1875. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Patna, dated 
the 27the February 1875, affirming an 
order of the Subordinate Judge of that 
district, dated the 30th September 1874. 


Shaikh Torab Ali (Petitioner) Appellant, 
versys 


Chooramon Singh Chowdhry (Opposite 
Party) Respondent. 


Mr. M. L. Sandel for Appellant. - 


Moonshee Mahomed Yusoof 
for Respondent. 


Under Act VIII of 1859 s. 119, the onus of proving 
non—se vice of summons is on the party claiming the 
benefit of that Section. 


Glover, J.—TueE special appellant in this 
case is the defendant: a suit was brought 
in the Civil Court, and there was a decree 
given against him ex parte on the 27th of 
March1872. In April 1874 the decree-holder 


applied for an attachment, and the property 


” 


in dispute was attached in consequence, and 
was sold at auction on the 15th of July of the 
same year, On the llth of August following, 
the judgment-debtor put in a petition. under” 
Section 119 of the Code of Civil Procedure 
to the effect that he knew nothing whatever 
either of the decree or of the suit brought 
against him, and prayed for a rehearing. Ét 
appears that the defendant waf confined in 
the jail at Hazareebagh on a charge of riot- 
ing attended with murder up to the 25th of 
March 1872. The deciee given against him 
was passed on the 27th of March of that year. 
Both the Courts below found that the 
judgment-debtor had not been able to show 
that the summons had not beeu served upon 
him, Against the decision of the Judge, the 
defendant now appenis specially. The first 
ground taken is that there is no evidence 
on the record of the service of the summons, 
The record of the original case has not come 
up, but we find from the judgments of both 
the Courts below that the service of the 
summons was considered to be proved. The 
Subordinate Judge distinctly says that the 
summons was served through the onmis- 
sioner of Hazareebagh, and the Judge on ap- . 
peal says he has the best reasons for thinking 
that the summons was duly served. Under 
Section 119 the onus of proving that thesum- 
mons was not served was on the party claims 
ing the benefit of that Section, and it is not 
contended that any such proof of non-service 
was giveu. ‘Then it ia said that no sufficient 
opportunity was given to the jadgment-debtor 
to prove that the summons was not served. 
On this we observe that no:Jess than six wit- 
nesses were examined on his behalf, but be says 
that he tendered himself asa witness, and that 
his petition presented to the. Court for that 
purpose was returned without any order ; 
and that this petition was subsequently 
presented in appeal to the Judge. It ap- 
pears to us somewhat extraordinary that the 
Subordinate Judge should take the evidence 
of no less than six witnesses adduced by the 
judement-debtor, and yet refuse to take the 
evidence of that party himself, and still 
more extraordinary that he should return 
the petition of the judgment-debtor without 
stating any ground for such refusal ; but us a 
matter of fact there. is no evidence that any 
such petition was presented to him. There 
is no affidavit to that effect, and no petition 
is to be found on the record. 

There seem to be no grounds, therefore, 
for interference with the decision of the 
Court below, and the appeal must be dimissed 
with costs, 
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The 24th July 1875. 
Present: 
The Hon’ble J. B. Phear and G. G. Morris, 
Judges. 


Execution Sgle—Judgment-Creditor's Rights in 
Property sold. 


Application for Review of Judgment passed 
by the Hon'ble Justices J. B. Phear and 
G. G. Morris, on the 13th March 1875, 
in Miscellaneous Appeals Nos. 185, 186, 
202, and 203 of 1874. 


Doolee Chund and others, Decree-holders 
(Respondents) Petitioners, | 


VETSUS 


Mussamut Oomda Begum, Judgment-Debtor 
(Appellant), Opposite Party. 


Mr, M. L. Sandel for Petitioners. 


No one for Opposite Party. 


When a judgment-lebtor’s property is sold at the 
instance of the judgment-oreditor, the sale. whether 
directed by the decree or not, must be a sale free of the 
judgment-creditor’s rights in the property, unless these 
are reserved. 


_ Phear, J—Tue plaint in this case, which 
was filed on the 14th May 1861, alleged that 
under a bond executed by Aga Wahed Ali 
Khan, deceased, on 28th November 1856, the 
milkeut and malgoozaree of mouzah Mohond- 
pore had been hypothecated to the plaintiff’s 
ancestor, Himmut Ram, deceased, to secure 
repayment of the sum of Rs. 8,000, and 
interest at l per cent. per month. That the 
mouzah was, at the time of the execution of 
the bond, let in ticca to Himmut Ram, and 
by the terms of the bond the rent reserved 
was to be, and that it had accordingly been, 
applied to the liquidation of the interest on 
the bond. 

It then recited the death of Aga Wahed 
Ali, aud that the defendants had come into 
possession of his estate and effects as his 


heirs: and also explained the plaintiff’s 
title ; and it ended by praying that the 
principal debt, with interest thereon from 
the date of filing the plaint, might be 
recovered from the defendants. 

Thus as the defendants were only sued as 
the representatives of the decensed debtor, 
this was in effect, if not in terms, a suit to 
realize the money claimed by the plaintiff 
out of the estate of the deceased in tho 
defendants’ hands. 

The decree made by the Subordinate 
Judge, on 12th May 1862, was that the suit 
be decreed in favor of the plaintiff, and that 
the plaingiff do recover the amount claimed 
by him and costs and interest from the date 
of institution of the suit to decree, and on 
the amount decreed until realization from 
the estate of Aga Walhed Ali ; aud inasmuch 
as the amount could only be realized by sale, 
this wasa decree for the sale of all, ora 
sufficient portion of the decensed’s property 
in the hands of the defendants, including the 
hypothecated property as well as the rest. 
Then followed in the decree certain directions 
as to the plaintiff’s accounts, which may be 
passed by for the present. 

The application now before us for execu- 
tion of the decree of 12th May 1862 was 
mnde on the 22nd May 1873, and it expresa- 
ly asks for the sale of the pledged property. 
And it seems to be plain that when a judg- 
ment-debtor’s property is sold at the instance 
of the judgment-creditor, the sale, whether 
it had been directed by the dé@cree or not, 
must be a sanle free of the judgment-creditor’s 
rights in the property, unless, at any rate, 
these are reserved. But in the piesent case, 
as has been already pointed out, the decreo 
itself directed the sale of the deceased Aga 
Wahed Alis property in the hands of the 
defendants in order to pay the said Aga 
Wahed’s debts, and it necessarily affects that 
property in priority to any rights which may 
have been subsequently to Aga Wabhed’s 
death created by the defendants during the 
period of their possession: therefore, the 
sale which is now asked for by way of 
executing that decree must be free of any 
ticca leases or incumbrances which have 
been made by the defendants in favor of the 
plaintiff or of any one else since the death 
of Aga Waled Ali. : 

If the judgment-creditor desires to retain 
the advantages which he has obtained through 
the ticca lease of the pledged property 
granted by the defendants, he must give up 
his decree against ‘that property as an asset 
of the deceased Aga Wahed. Indeed, his 
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dealings with the defendants, in respect of 
that property as disclosed in ‘his own petition 
of 22nd March 1872, seem to be sufficient 
to estop, him from claiming at this date to 
have it now treated as an asset of the 
deceased liable to meet the deceased’s debts. 
This ground, however, was not taken at 
the hearing of the appeal before us. 

But if he insists, as he does, to have the 
benefit of the decree even by the sale of this 
property, then it must be sold as an asset of 
the deceased’s estate in the condifion in 
which it was when it descended 1o the 
defendants avd also free of the plaintiff’s 
claims. This result seems to be* properly 
secured by the decretal order which we 
have passed, although, when giving the 
judgment by which we supported that order, 
we understood some of the facts df the case 
to be slightly different in character from that 
in which they have been presented to as on 
this application. 

As to the terms upon which we directed 
the plaintiff to account, no serious question is 
now raised, and we see no reason to alter 
our order in this respect. The plainiuff by 
bringing his suit to have the debt due to him 
realized from the deceased’s estate, neces- 
sarily rendered himself liable to’ account for 
so much of the property as was in his own 
possession, and if he were in possession 
under any contract with the decensed, the 
account would be on the footing of that 
contract if consistent with the equity of the 
mortgagor. But at the time when the 
plaintiff brought his suit, any ‘contract which 
he had previously been under (if there had 
been any independent of the bypothecation) 
with the deceased had expired, and had been 
replaced by a ticca lease from the defendants, 
and by suing to realize his debt and interest 
(so far as he did so) from the property 
subject to the ticca lease as property of the 
deceased, he necessarily gave up his ticca 
rights derived from the defendants. When 
he comes in at this date, though after the 
lapse of 11 years, to ask for the gale of this 
property under the decree of 1862, he is in 
the sume position as regards his own rights 
as if he had asked for the sale of the same 
property in hia plaint ; and if he had done 
go, then he would thenceforward have been 
in the situation of a mortgagee in possession, 
for he had at the time no other right of 
possession as against the deceased. 

Therefore, on the whole, notwithstanding 
the alteration of facts made by the petitioner, 
the form of our decree appears to be right, 
and we reject this petition. 
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The 26th July 1875. 
Present: 
The Hon’ble E. G. Birch, Judge. 


Guardian of a Minor— Manager of a Lunatic’s 
Estate—Costs. e 


Application for Review of Judgment passed 
by the Hon’ble Justices C. Pontifex and 
E. G. Birch, on the 28th May 1875, in 
Miscellaneous Appeal No. 54 of 1875, 


Omrao Singh, J udgment-Debtor (Respondent) 
Petitioner, ° 


versus 


Prem Narain Singh and others, Decree- 
holders (Appellants) Oppostte Party. 


The Advocate-General and Baboos Chun- 
der Madhub Ghose and Aubinath Chun- 
der Banerjee for Petitioner. 


No one for Opposite Party. 


The Courts have discretion to allow, if the circum- 
stances of the case require it, execution of a decree for 
costs to be taken out against a guardian of a miror, or a 
manager of a lunatio’s estate, 


Tx learned Advocate-General has applied 
for a review in this case, on the ground that 
our order making the manager primarily 
liable for the costs of the decree-holder is not 
in uccordance with the practice of our Courts, 
though it may be in accordance with that of 
the English Courts. He cites certain rulings 
in support of his view; XII Weekly Reporter, 
P. 78; XV Weekly Reporter, p. 192; 
XVII Weekly Reporter, p. 874; XXI 
Weekly Reporter, page 298. None of these 
cases appear to me to support the contention 
that execution of a decree for costs cannot 
be taken ont against a guardian of a minor, or 
a manager of a lunatic’s estate. The rulings 
indicate that the Courte have discretion ‘in 
the matter, and can make the person in whose 
name the suit is brought personally liable for 
costs, if the circumstances of the case make 
it proper to pass such an order. ‘The object 
of making the manager a party to the suit is- 
in this country as elsewhere to enable the 
opposite party'to know where to resort in 
case the plaintiff in a suit brought on behalf 
of the lunatic be ordered to pay costs, ‘The 
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manager of a lunatic’s estate in this couutry 
occupies much the same position guoad law- 
suits as the committee of a lunatic does in 
England. Here, as there, the suit is filed in 
the name of the lunatic by the manager ap- 
pointed to look after the lunatic’s estate, the 
manager is liable for the conduct and costs 
of the suit in the same manner as the next 
friend of af infant, and the suit is conducted 
by him in the usual manner. In the present 
case, Omrao Singh instituted the suit on 
behalf of his lunatic wife after being duly 
appointed by the Civil Court as manager of 
her estate. And having reference to the 
circumstances of the case, we held that the 
decree-holder might take out execution for 
the costs of the suit againet Omrao Singh, 
leaving him to recover the sum so realized 
from him from the estate of the lunatic. I 
see no reason to review that order, and the 
application is accordingly rejected. 


The 28th July 1875. 


Present: 


The Hon'ble ‘Louis S. Jackson and W. F. 
McDonell, Judges. 


Proceedings in Former Suu— Evidence. 
Case No. 3154 of 1874. 


Special Appeal from a decision passed by 
the Subordinate’ Judge of Dacca, dated 
the 11th September 1874, reversing a 
decision of the Moonsiff of Moonshee- 

~ gunge, dated the 80th May 1874. 


Mohesh Chunder Brohmocharee and another 
(Defendants) Appellants, 





versus 


Dino Bundhoo Bose (Plaintiff) Respondent. 


Baboo Huree Mohun Chuckerbutty for 
Appellants. 


Baboo Sreenath Banerjee for Respondent. 


Where a plaintiff had been successful in both the 
Lower Courts, and the decree which he had obtained was 
- only reversed by the High Court, on the ground that he 

was not entitled to the particular relief asked for 
without the finding of the Lower Appellate Cowt aud 
the pleadings of the parties being displaced, HELD that it 
was open to the plaintiff in a subsequent suit against the 
same defendant framed in a different way, to adduce the 
proceedings in the former guit as evidence for what they 
„wae worth, 


Jackson, J.—Tur plaintiff claims in this 
suit to recover from the defendant airears of 
what is called the tahootes rent in respect of 


ê 


certain mehals which he calls his debutter 
property, whereof the defendant is alleged 
tobe tahoot ijarador or gomashta, that is to 
say, a person authorized to collect the rents, 
and under agreement to pay.a fixed sum to 
the iandlord and not otherwise accountable 
to him. The plaintiff once before brought 
a suit against the same defendant, but made 
the unaccountable mistake of charging 
him as ordinary gomastah and suing him 
for accounts and money misappropriated. 
Among the averments of the defendant in 
that suit was one that the plaintiff had no 
right remaining in the mebals in question, his 
zemindavee interest having been sold at auction 
and having so pnssed to one Mudun Mohun 
Bysack. The defendant in that written 
statement also said in respect of the debut- 
ter mehal claimed that it was an entirely 
separate estate settled by Government with 
different persons and under different jummu. 
That suit went to trial, and the result in 
the Courts below was that the plaintiff gota 
decree for money and accounts. On appeal, 
a Division Bench of this Court reversed the 
judgments of the Courts below, holding that 
the relief sought and allowed to the plaintiff 
by those Courts was inconsistent with the 
true situation of the plaintiff. Having thus 
failed, the plaintiff has brought the preseut 
suit for the rents of other years aud has now 
described the defendant as tahoot gomastalh. 
The defendant now denies that he has collect- 
ed the rents of the mehal in question uuder 
the plaintiff, or that he has covenfinted to pay 
to the plaintiff any rent in respect thereof, 
He again sets up the right, by purchase, of 
Mudun Mohun Bysack, and alleges payment 
to that person, and again says that the debut- 
er mehal, which is, he says, included in his 
tnhootee settlement, does not belong to the 
aforesaid zemindaree but appertains to a 
different jumma and a different mehal. The 
Moonsiff had before him the proceedings in 
the previous suit, and the plaintiff did not 
fail” to make use of the judgment of the 
District Court in that case. The Moonsiff 
cousidered that that décree had been rever- 
sed by the High Court, and could not there- 
fore be taken to be conclusive decision on 
this point. On appeal, the Subordinate 
Judge holds that the defendant in the pre- 
vions suit had either admitted or had not 
denied the existence of the debutter mehal 
and the plaintiff’s interest therein, and he 
therefore considers that the defendant could 
not be allowed to deny that which he had 
previously admitted or had not denied. 
He therefore sends the case back to the 
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Moonsiff’s Court to receive the evidence, 
and decide the merits of the claim on 
reference to the question at issue. He lays 
down these issues, first, for what length of 
time the defendant was tahoot gomastah of 
the debuttur mehal alluded to in the plaint; 
and secondly, for what yearly rent the 
defendant is liable ? Now it is to be observed 
that what the High Court did on the pre- 
vious occasion, was to reverse the decree 
given in favor of the plaintiff on the ground 
that the plaintiff was not entitled to the per- 
ticular relief which: he asked for; but the 
finding of the Lower Appellate Court and the 
pleadings of the parties in that previous suit 
were not thereby displaced. ‘There is a long 
interval between declaring a finding of that 
sort to be conclusive upon the parties and 
between admitting it as evidence for what it 
is worth. It appears to us that the decision 
of the Subordinate Judge goes too far in 
that respect, and that of the Moonsiff does 
not go fur enough. In the circumstances of 
this case, it undoubtedly was for the plaintiff 
to prove that, after the sale of his zemindaree 
right, title, and interest, which had been pur- 
chased by Mudun Mohun Bysack, he had 
a debuttur mehal whereof the defendant 
was tahoot gomastah.. We think it was 
quite open to the plaintiff to adduce among 
the other evidence on this point the proceed- 
ings of the suit between the parties, and it 
would be for the Court hearing the evidence 
to determipe whether the evidence taken 
together sufficiently makes out that point, 
‘That being so, and the further issue being 
decided as to whether it was within the 
defendant’s covenant to pay rent on account 
of such debuttur mebal, the other question 
directed by the Subordinate Judge does not 
arise. We, think, therefore, that the order 
of remand together with tho proceedings, 
must be set aside, and the case must go back 
for a fresh trial on the principle stated above. 
It is necessary to observe in this case hat 
Mudun Mobun Bysack had no right to 
intervene, as it is called, in the present suit, 
and ought not to have been made a party. 
The claim of the plaintiff was in respect of 
the alleged debuttur mebal separate from 
the zemindaree right, and Mudun Mohun 
made no pretence of having purchased any 
such debuttur mehal, We order that the 
name of Mudun Mohun be struck off the 
proceedings at his own costs. 


The 29ıh July 1875. 


Present: 


The Honble Louis S. Jackson and W. F. 
McDonell, Judges. 


Julkur—Suit by Landlords—Onuf Probandi. 


Case No. 83 of 1875. 


Special Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 30th September 1874, affirming a 
decision of the Moonstff of Maniek- 
gunge, dated the 10th January 1874. 


Kalee Kishore Roy and others (Plaintiffs) 
Appellants, 


VETSUS 


Brojeadro Coomar Roy Chowdhry and others 
(Defendants) Respondents. 


Mr. C. Jackson and Baboo Roop Nath 
Banerjee for Appellants. 


Baboos Kalee Mohun Doss and Lall 
Mohun Doss for Respondents. 


In a suit by a landlord to recover possession of a 
julkur on the allegation that defendanta never had had 
any but temporary tenancy, and that they had retired 
from the fishery, where defendants in answer set up a 
miras right : 

Heup, that the suit should be looked upon as a 
demand for possession from the defendants, or as it 
were a notice to give up possession, and that the ques- 
tion to be tried was whether the defendants were entitled 
to retain possession, 


Jackson, J.—Ir appears to us that this 
case has not been tried out by the Lower 
Appellate Court. The plaintiffs, who are 
the laudlords, sued to recover possession of 
oa julkur or fishery from the defendants. 
Their allegation was that the defendants 
obtained temporary leases one after another 
fiom their ancestors for the said fisheries, 
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e 
and that they having given up after conti- 
nuous possession on payment of fixed rent 
up to the year 1270, the aforesaid fisheries 
were let ont to some other tenants on 
account of which the defendants in collusion 
with one another forcibly, fraudulently and 
by machination prevented those tenants from 
taking posgession. The defendants in their 
answer alleged that they had not committed 
any such act of dispossession, and that they 
were in enjoyment of the julkur mehal un- 
der miras talookee right by payment of a 
jumma of Rs. 16 to the plaintiffs ; and they 
accordingly in the Moonsiffs Court gave 
evidence of such miras right, and also showed 
that they had been paying rents of the 
julkur. The pleintiffs produced kabooleuts 
which they said had been given by the defend- 
ants, which kobooleuts were for terms 
expired ; but the Moonsiff held that those 
kabooleuts were not genuine, and being of 
opinion that the defendants were holding 
as tenants by the payment of rent, he dis- 
missed the plaintiff's suit. On appeal to the 
District, Court, the Subordinate Judge con- 
sidered that in the form which the suit had 
taken it was for the plaintiff to make out a 
primé facie case before the defendant’s case 
could be gone into. He considered with the 
Moonsiff that the kabooleuts produced by the 
plaintiffs were not proved, and he considered 
it improbable that the defendants should have 
given up voluntarily possession of the jul- 
kur, and afterwards object to the new tenant’s 
taking possession; and on the whole he 
tt sught that the plaintiffs failed to make out 
a prim& facie case. It appears to us that 
the Subordinate Judge has rather miscon- 
ceived the plaintiff's case. The plaintiffs 
case was not that the defendants had volun- 
tarily surrendered any subsisting right which, 
but for ‘the surrender, they would have 
retained in their possession. If they had 
made any such allegation, no doubt they 
would be bound to prove it. Their case was 
that the defendants never had anything but 
temporary tenancy, and that in 1270 they 
retired from the julkur; and as in answer to 
that statement, the defendants set up a miras 
right, it appears to us that the suit should 
be looked upon as equivalent to a demand 
for possession from the defendants, or as it 
were'a notice to give up possession, and that 
the Lower Appellate Court ought tc have 
tried the question whether the defendants were 
entitled to retain possession or not. The 
case must go back to the Lower Appellate 
Court for that purpose, and the costs of this 
appeal will follow the result. 
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The 29th July 1875. 


Present: 


The Howble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Suit for Rent by Co-sharer. 
Case No. 617 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 22nd December 18738, affirming a 
decision of the Sudder Moonsiff of that 
district, dated the 16th July 1873. 


Kalee Churn Singh and another (Plaintiffs) 
Appellants, 


VETSUS 


Messrs. E. Solano and others (Defendants) 
Respondents. 


Baboo Huree Hur Nath for Appellants. 
Baboo Amur Nath Bose for Respondents. 


A suit for rent by a co-sharer against a lessee holding 
under a lease which binds him to pay a single sum to 
all the proprietors, 1s not maintainable without the other 
co-sharers beng made parties, even on the allegation 
that plaintiff been realizing his quota of rent 
separately for several years. 

Mitter, J.—Tuis was n suit for rent 
which has been dismissed by both the Courts 
below. The objection raised in special 
appeal is that the Court of first instance 
did not give the plaintiff, specifi appellant, 
sufficient opportunity to prove his case. 
We do not think it necessary to expreas uny 
opinion upon this point, because it appears 
to us that the plaintiff’s suit must bo 
dismissed upon the ground that all the 
necessary parties were nob made defendants 
in the case. The plaintiff’s allegation was 
that the defendant was holding under a lease 
executed by the proprietors of a 2-anna 
share in Mouzah Mehal Kujooree; that there 
was but one lease by which the defendant 
was bound to pay Rs. 2,500 ; that his sharo 
in the property is 16 dams, and he was 
entitled to Rs. 50 annual payment as rent 
of his share. He has brought this suit 
against the defendant the lessee only, without 
making the other co-sharers defendants, 
His allegation is that he has been realizivg 
his quota, namely, Rs. 50 separately, from 
the defendant for several years. We do not 
think that a claim like this can be entertained 
in a Court of justice, and adjudicated upon 
in the absence of the co-sharers. In a suit 
like this they are necessary purties, aud we, 
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therefore, think that the plaintiff’s suit 
should be dismissed on the ground that the 
co-sharers, who were necessary parties, were 
not made defendants by the plaintiff. 

The special appeal must be dismissed with 
costs. 

Glover, J.—I concur. 


The 29th July 1875. 


Present : 


The Hon’ble Louis S. Jackson and W. E. 
McDonell, Judges. 


Issues. 
Case No. 71 of 1876. 


Special Appeal from a decision passed by 
the Judge of Jessore, dated the Ist 
October 1874, affirming a deciston of the 
Subordinate Judge of that district, 
dated the 16th April 1874. 


Sreenath Biswas (Plaintif) Appellant, 
versus 


Luckhee Narain Aich and others (some of 
the Defendants) Respondents. 


Baboos Mohinee Mohun Roy and Bama 
Churn Banerjee for Appellant. 


Baboo Kalee Mohun Doss for Respondents. 


An Appellate Court is not bound to go out of its way 
and frame an issue which it is not asked to frame, 
involving a wey of putting the case not sought by the 
plaintiff, 

Jackson, J.—Tue decision of the Judge 
below rests upon the ground that the oase 
as put by the plaintiff before him was not 
the case on which he came into Court. 
The contention now raised before us is that 
the plaintiff, who is the zemindar, having 
acquired by purchase the subordinate interest 
of Meheroollah, is entitled to get rid of any 
encumbrance which -Meheroollah may have 
created, and that, not in the capacity of 
Mehe oollah’s representative, but as superior 
Jandlord ; but it is clear both from the issues 
framed in the Court of fiist instance, and 
from the memorandum of appeal in the Court 
below, that the plaintiff did not put or seek 
to put his case in that way. We do not say 
that the Judge might not have, if so minded, 
framed an issue of that kind, but he was not 
asked to do so, and we thiuk we ought not 
to say that this decision is incorrect because 
the Judge did not spontaneously go ous of 
his way to frame such issue. The special 
appeal must be dismissed with costs. 
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The 5th August 1875% 


Present : 


The Hon’ble E. G. Birch and G. G. Morris, 
Judges. 


‘t Sontan” —“ Sreni Krame"—Deed of Gift— 
Life-Interest— Will— Estate- Tail. 


Case No. 184 of 1874, ° 


Regular Appeal from a decision passed by 
the Subordinate Judge of Mymensingh, 
dated the 10th March 1874. 


Hurish Chunder Chowdhry (Defendant) 
Appellant, 


Versus 


Chunder Monee Debia and others (Plaintiffs) 
Respondents. 


The Advocate-General and Baboos Kalee 
Mohyn Doss and Hém Chunder Banerjee 
for Appellant, : 

Baboos Sreenath Doss, Mohinee Mohun 
Roy, and Kishoree Mohun Roy for Re- 
spondents, 


The term “ sontan” bears the wider and more general 
meaning of issue, and is not confined to male progeny. 

The true meaning of the words “sreni krame” in a 
sunnud, as gathered from the context, was held to be “in 
succession” in the sense of succession first of the mother, 
and then of the children born of her womb. 

Where by its terms, a sunnud to a Hindoo female 
determines with the life of the donee and the children 
born of her womb, the gift becomes that of a life-inter- 
est only; and she can make no disposition of the pro- 

after her death. Ifshe wills it away, the will is 
inopérative and without legal effect. i 


Birch, J.—Tuis is a suit brought by 
Chunder Monee Debia as dnughter of one 
Kashissuree Debia nnd by Kalee Soonduree 
Debia, mother and guardian of one Shurat 
Chunder Lahiri, as grandson of the said 
Kashissuree Debis, to obtain a declaration of 
right in respect of three specified properties, 
and also to obtain posséssion of the same with 
mesne profits from the date of dispossession, 
that is, from the Ist Assin 1278. The 
allegation in the plaint is that they me 
entitled to hold and enjoy these properties 
under the terms of a will, which has been 
registered, dated Assar 3rd, 1272, executed 
in their favor by Kashissuree Debia; the 
said Kashissuree Debia having acquired 
these properties, as a shikmee talook, under 
a deed or sunnud duly registered, bearing date 
the 8th Bysack 1226, executed in her favor 


® 


1876.] Civil 


sis hal ep E T tec: Gaia Shs Seats: die dees her brother Shumbhoo Chander Chow- 
dhry. They put forward the sunnod and the 
will‘as the foundation of their claim. 

~ The principal defendant No. 1, who is 
the son of Shumbhoo Chunder Chowhry, 
resisted the claim on the ground that, under 
the terms of the sunnud granted by his 
father, Kashissuree Debia had no right to 
transfer the talook by sale or gift, or to make 
any will in respect thereto,—that only the son 
of her womb could inherit the tnlook, and 
that as she bad no such son, her right in 
these properties became extinguished on her 
death, and they reverted in natural course to 
him as next heir of Shumbhoo Chunder 
‘Chowdhry. He algo objected that the will, 
the basis of plaintiff’s title, had not been 
put in in evidence, and.that plaintiff No. 2 
was not a legally adopted son. 

On these pléadings four issues were fixed 
in the Court of the Subordinate Judge :— 

lst.—Can Kalee Soondures, i.e., plaintiff 
No. 2, prefer this suit , jointly with Chunder 
Monee ? 

2nd. Had Kashissuree Debia authority to 
make a will, and did she make one ? 

3rd.—If so, is the will valid, and can the 
plaintiffs jointly or individually prefer the 
present action for the recovery of the talook 
with wasilat ? 

4th.—Ia it necessary to consider the ques- 
tion of adoption of a son or otherwise in the 
present action ? 

The Subordinate Judge, in a judgment of 
extreme brevity, decided the lst issue in the 
affirmative. On the 2nd he held that. “a 
Hindoo female is competent to make a will 
of her property which she has acquired,” 
and that “in this instance the late Kashis- 
suree acquired the talook on condition that 
she should pay the rent Rs. 861 and keep 
the talook to herself, and after her'the child 
or issue of her womb should enjoy it.” On 
the 8rd after accepting copy of the will in 
lieu of the original on‘the ground that “ the 
copy was attested by the Registration Author- 
ities who have the original in their safe 
custody, and the opposite party, that is de- 
fendant, does not distinctly and emphatically 
deny the existence of the original will,” he 
found that “the execution of the will had 
been substantiated by witnesses.” And he 
deemed it unnecessary to consider the 4th, 
because, “even supposing there was no will 
executed, yet Chunder Movee Debia, as the 
successor and child of Kashissuree Debia, 
ean sue for the entire talook, and as she has 
no objection to have Kalee Soonduree as a co- 
plaintiff, the plaintiffs can sue in the manner 
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they have.” He however adds :—“ The 
plaintiff can sue upon the will of Kashis- 
suree, the existence and genuineness of which 
I do not doubt, and Chunder Monee Debia 
can gue as the daughter of Kashissuree for 
the talook which her mother acquired per- 
manently so long as the rent Rs. 361 is 
regulaily paid to the heirs and successor of 
Shumbhoo Chunder Chowdhry.” He there- 
fore gave a decree as prayed for in the plaint. 
Against this decision the present appeal is 
preferred. 

The learned Advocate-General on behalf 
of the appellants has directed our attention 
principa ally to the argument that, by its 
terms, the sunnud conveys no absolute interest 
or estate in fee-simple that, upon a true 
construction of the fecament as shown by 
the qualifying Clause at its close, it is the 
grant or creation of an estate-tail which is a 
form of estate unknown to and unrecognized 
by Hindoo law. He was supported by 
Baboo Kalee Mohun Doss, who contended 
that the term ‘‘sontan” in the sunnud signi- 
fies son and not issue. As a necessary con- 
sequence to this argument, it was urged that 
Knshissuree Debia could possess no more 
than a life-interest in the property, and had 
therefore no power to make a disposition of 
it after ‘her death to the present plaintiffs. 
Moreover, even ‘on the assumption that the 
term ‘‘sontan” in the sunnud signifies issue, 
and that plaintiff-No. 1 was born at the time 
of the execution of the sunnud, she could 
only take a life-interest in the property, and 
sue to recover it upon that right ;—that thus 
there was no common cause of action to 
entitle the two plaintiffs to sue jointly, and 
therefore the suit in its present form cannot 
lie, 

These objections were met by respondents 
with the reply that the sunnud conveys an 
absolute estate to Kashissuree Debia, and 
that, therefore, as Knshissuree Debia could 
dispose of it by will to whom and in such 
shares as she pleased, there was no bar to 
the suit in its present form. 

The sunnud runs in the following terms :— 

“ To Kashissuree Debia, &c., this sunnud 
“ executed in the year 1226 B.S. You are 
‘“ my sister. ‘Therefore, for your support (or 
“ maintenance) I grant you as a talook the 
“entire three villages, Haripore, Fatipore, and 
“Kadamtoli of my Zemindaree Pergunnah 
“Mymensingh, Chuckla Jonatdunpore, with 
“all the water, land, trees, &c., appertaining 
‘ thereto comprised within definite boundaries 
“at a tahoot-jumma (or yearly rental as per 
“tahoot) of Rs. 361. Being in possession 
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“of the land and paying rent agreeably to 
“the tahoot-jumma, do you and the children 
“born of your womb in succession (or regu- 
“lar order) enjoy the same. No other heirs 
“of yours shall have any right or interest in 
“the same (lit. there is no right or interest 
“of avy other heir or heirs of yours in the 
same.) On this account I give (or grant) 
“ this sunnud.” Bysack 8th 1226.. Signed 
at top Shumbhoo Chunder Chowdhry. 

The right interpretation to.be pat upon 
this document depends upon the meaning 
given to the words “sontan” and “ greni- 
krame.” Does “sontan” signify son or sons 
or issue generally ? and do the words “ sre- 
ni krame” signify in succession in the sense 
of in successive generations, or merely in the 
order first of you and then of the issue born 
of your body? On the Ist point it is clear 
that the term “sontan” bears the wider and 
more general meaning of issue, and is not 
confined to male progeny only. This inter- 
pretation was given to it by this Court in 
the case of Kisto Kishore Bhuttachaijee and 
others, plaintiffs, appellants, reported in the 
7th Weekly Reporter, p. 820. On the 
second point the true meaning of the words 
“ sreni krame” seems to be “in succession” 
in the sense of succession first of the mother, 
and then of the children born of her womb. 
This may be fairly gathered from the con- 
text. The donor says you and the children 
born of your womb shall take in succession, 
but no other heirs of yours shall take. If 
the donor had. intended that the succession 
should be confined to Knshissuree and her 
lineal descendants, he would have used the 
words you and your children and your 
children’s children, &c., shall take. He would 
have used some such teim as “adi” after 
“ sontan” to indicate the succession beyond 
the second generation. His avoidance of the 
usual practice in this particular shows that 
the restriction was intentional. And this in- 
tention is also apparent by the use of the word 
c porbhojat,” born of the womb, and by the 
subsequent qualifying sentence, “but no 
other heirs of yours shall take.” In the 
view that the donor intended to limit the 
succession to the lineal descendants of 
Kashissuree and to exclude collateral heirs 
only, the word “ gurbhojat’’ becomes redund- 
ant and meaningless. The same object 
would have been obtained by its omission. 
Batits introduction is evidence that the donor 
had not only a limitation, but a limitation 
of a very particular kindin his mind at the 
time, and it manifestly gives the key to the 
words that follow, “but no other heirs of 
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yours shall take.” -Indeed, it might be 
argued and with justice that by the use of 
the word “ gurbhojat” thé exclusion of even 
an adopted son by Kashissuree was in- 
tended. The result is that the donor in - 
effect says :— You and the children born of 
your womb shall take, but no one else who 
is an heir of yours shall take.” Taking this 
then to be the right interpretation of the 
sunnud, it remains to consider what isits legal 
effect and bearing upon the present case. 
As by its terms the tenure determines with 
the life of Kashissuree and the children 
born of her womb, the gift necessarily be- 
comes the gift not of an absolute estate, but 
of a life-interest only. Therefore, as Kasbis-. 
suree could make no disposition of this 
property after her death, the will of Assar 
8rd, 1272, becomes inoperative, and plaintifis 
cannot take under it. The role applicable 
to gifts is laid down by their Lordships of 
the Privy Council in the case of Jotendro 
Mohun Tagore Weekly Reporter, 
p. 3859) in the following passage :—“ In 
‘í Bengal the legal power of transfer is the 
“same as to all property whether Ancestral 
“ or acquired, It applies to all persons in 
“ existence and capable of taking from the 
“ donor at the time when the gift is to take 
“effect.” The evidence on the record suf- 
ficiently establishes the fact that Chunder 
Monee Debia, plaintiff No. 1, was in existence 
prior to the execution of the sunnud of Bysack 
8th, 1226, and therefore under the above rule, 
she is entitled to a life-interest in the property. 
But we observe that Chunder Monee Debia 
has not brought the present suit to establish 
a right of this kind. She has associated 
Kalee Soonduree Debiana with herself as co- 
plaintiff, and each of these Indies seeks to 
recover a moiety of the property on the 
footing of the will of Kashissuree Debia. 
But as already pointed out, this will is 
inoperative and has no legal effect. The suit, 
therefore, is linble to be dismissed. We 
hnve delayed giving a judgment to this 
effect, because we wished to consider in what 
form our decree should be drawn up with 
due regard to the rights of Chunder Monee 
Debian under the deed. Now, however, we 
learn from the pleader on her behalf that 
Chunder Monee Debia is dead, and this ques- 
tion is thus set at rest by her death. Kaleo 
Soonduree Debia remains now the sole 
plaintiff in the cause, and we therefore direct 
as against her that the judgment of the Lower 
Court be set aside, and that the suit be 
dismissed with costs both in this Court and 
in the Court below. i 
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The lith August 1875, 


Present: 


The Hon’ble A. G. Macpherson and H. B. 
Lawford, Judges. 


House Rent—Right of Enhancement—Act VII 
a (B.C.) of 1869. 


“Case No. 112 of 1874. 


Special Appeal from.a decision passed by 
the Subordinate Judge of Gya, dated 
the 17th September 1878, affirming a 
decision of the Sudder Moonsiff of that 
district, dated the 24th February 1873. 


Ram Lull (Plaintiff) Appellant, 


versus 


Chummon Ghuttack and others 
(Defendants) Respondents. 
e 


Baboo Boodh Sen Singh for Appellant. 


Baboo Hurree Hur Nath for Respondents. 


The lessee of a share of a house has a right to ratse 
the rent of such share, while in the occupation of a 
sub-tenant without a lease, after due notice of the in- 
creased rate, and to proceed to eject him if he refuses 
to pay the higher rent, even though he has been in 
possession for many years. 


* No suit for a kubooleut, or Surkhut, will le in the 
case of a house situated ın a town. 


Macpherson, J.—THE true position of the 
parties has been misconceived a good deal in 
both the Lower Courts. 


The plaintiff is the lessee of the proprietor 
of a two-third’s share of this house, which 
stands in a street in the town of Gya. The 
defendant being the tenant in actual occupa- 
tion of that house, and having no lease from 
the plaintiff or from the proprietor under 
whom the plaintiff holds, it is clear that the 
plaintiff has a right to raise the rent of his own 
share of the house if he chooses, and that 
the defendant cannot insist on remaining in 
occupation of the two-thirds which belong to 
the plaintiff, unless he pays the rent which 
the plaintiff demands. 


The defendant has been in actual posses- 
sion of the house for many years past :—and 
the plaintiff is not entitled to recover rent 
at an increased rate until he has given the 
defendant due notice of the rate he will have 

o 


to pay if he continues in occupation. But 
if the plaintiff finds that the defendant, after 
due notice, refuses to pay rent at the increas- 
ed rate demanded, he can then proceed to 
hive the defendant ejected. 

The suit as jt has been brought is in the 
nature of n suit for a kubooleut,—the plain- 
tiff requiring the defendant to execute a sur- 
Rhut as regards two-thirds of the house. But 
the house being in the town of Gya, the 
provisions of Act VIII (B.C.) of 1869 do 
not apply to the case, and no suit for a 
kubooleut or surkAué will lie. 

The best course for the plaintiff will be 
to serve & fresh and distinct notice on tho 
defendant, that from a date named rent will 
be payable by him at a certain incrensed 
rate ; and that, if he faila to pay at that rate, 
he must quit the premises. 

It does not seem to us that the fact of the 
plaintiff being entitled only to two-thirds of 
the house is any reason why as regards those 
two-thirds he should not insist upon rent 
being paid him at such rate as he thinks 
proper. The defendant having a lease as to 
only one-third of the house must come to 
terms with the plaintiff, or the plaintiff may 
turn him out. He has no right of occu- 
pancy in the house nor anything in the 
nature of a right of occupancy. 

Under all the circumstances, and with 
this declaration of the true position of the 
parties, we think the best course for us is to 
dismiss the appeal with costs. e 


_ The llth August 1875. 


Present: 


The Hon’ble A. G. Macpherson and H. B. 
Lawford, Judges. 


*  Decree-holder— Mesne Profits. 
Case No. 66 of 1874. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Bhaugul- 
pore, dated the 17th March 1874. 


Gooroo Dyal Mundur (Decree-holder) 
Appellant, 


VETSUS 


Baboo Gopal Singh (Judgment-Debtor) 
Respondent. 
40 ° 
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- Baboo Taruck Nath Sen for Appellant. 


Baboos Jugodanund Mookerjee and Aubi- 
nash Chunder Banerjee for Respondent. 


- A decree-holder who stands in the shoes of his judg- 
ment-debtor, but who has been wrongfully kept out 
of possession of land for which the judgment-debtor 
granted a lease, is entitled to receive the profit which the 
judgment-debtor made out of them, and which the 
decree-holder would have made had he been in posses- 
sion. i 


Lawford, J.—Tae decree-holder appeals 
againat that portion of the Subordinate 
Judge's order which assesses mesne profits 
on the Bowlee tenure lands according to the 
rent which might have been paid for those 
lands. ; 

The Subordivate Judge in making this 
order relied on the Full Bench ruling of this 
Court, to be found at pago 445 of Volume IX 
of the Weekly Reporter; but that ruling 
does not appear applicable to the present 


It would seem from the judgment of the 
Subordinate Judge and the report of the 
Civil Court Ameen, that the Bhowlee tenure 
Jands were “in the cultivation of the judg- 
ment-debtor,” by which expression we pre- 
sume the Subordinate Judge to mean that 
they were cultivated in the usual manner 
by ryots, tle latter giving the landlord half 
of the produce. 

When the judgment-debtor granted a lease 
of his share of these mouzahs to the factory, 
ho specially reserved the kamat lands to his 
own use, and the decree-holder, who now 
stands in his shoes, is entitled to receive the 
profit which the judgment-debtor made out 
of them, and which the decree-holder would 
have made, had she not been Kept out of 
possession (Vide Weekly Reporter, Vol. 
XVII, page 156, and Weekly Reperter, 
Vol. XIX, page 125). 

As the Subordinate Judge has expressed 
no opinion on the report of the Ameen as to 
the produce of the Bhowlee tenure lands and 
its value, the cnse must go back to him to 
determine those questions, and, having done 
so, he will award to the decree-holder as 
mesne profits of the Bhowlee tenure lands 
the value of half the produce of those 
lands during the time that the decree-holder 
was wrongfully kept out of possession. 

The costs of this appeal will be paid by 
the judgment-debtor. 

Macpherson, J.—I concur. 
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The 12th August 1875. 


Present : 


The Hon’ble Sir Richard Garth, Kt, Chief 
Justice, and the Hon’ble E. G. Birch, 
Judge. 


Act VIII ( B.C.) of 1869 s 38—Right of 
Measurement, A 


Case No. 2571 of 1874. 


Special Appeal from a decision passed by 
the Judge of Dacca, dated the 30th June 
1874, modifying a decision of the Deputy 
Collector of Furreedpore, dated the 
9th April 1878. 


Kalee Nath Chuckerbutty (Plaintiff) 
Appellant, 


VETINS 


Mr. G. M. Reily and others (Defendants) 
Respondents. 


Baboo Bykunt Nath Doss for Appellant. 
No one for Respondents. 


Without a special application made by the proprietor, 
under Act VIII (B.C.) of 1869 s. 88, neither Collector 
nor Judge has any right to ascertain or record tenures 
or under-tenures of persons interested otherwise than as 


occupants. 

Garth, C.J.—WE consider that in this 
case the Judge has exceeded his powers, in 
directing the names of Mr. Reily and the 
other claimants of the jotes to be entered in 
the body of the chitta, and we think that 
in this-respect the appeal should be allowed. 

The Collector’s duty in the present in- 
stance was simply to measure the lands 
under Section 38,* and to record the names 
of the persons who are in actual occupation 
of it. There having been no special appli- 
cation made by the proprietor under that 
Section, neither the Collector nor the Judge 
had any right to ascertain or record the 
tenures or under-tenures of the persons who 
were interested in the property otherwise 
than as occupants ; and the Judge was un- 
doubtedly in error in supposing that this was 
his duty. 

Neither Mr. Reily’s title nor that of the 
other claimants will be affected by our 
present decision. It would have done them 
no real service to have their names inserted 
in the chitta as jotedars, and their rights 





* Act VIII (B.C.) of 1869, 
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` will not be prejudiced on the other hand by 
their names being excluded from it. 
The appeal will, therefore, be decreed 
with coste. 


The 12th Auguet 1875. 


" Present : 


The Hon’ble Sir Richard Garth, Kt, Chief 
Justice, and the Hon’ble E. G. Bireh, 
Judge. 


Possessory Sutt—LIimitation— Onus Probandi, 
Case No. 41 of 1875. 


Special Appeal from a decision passed by 
the Judge of Backergunge, duted the 
28th September 1874, affirming a deci- 
ston of the Sudder Moonsff of that 
district, dated the 28th July 1378. 


Lutchoo Khan and others (Defendants) 
Appellants, 


VETSUS 


W. Foley (Plaintiff) Respondent. 


Baboos Doorga Mohun Dass and Lall 
Mohun Dass for Appellants. 


Baboos Sreenath Dass avd Chunder 
Madhub Ghose for Respondent. 


In a suit to obtain possession where defendant pleads 
limitation, plaintiff 1s bound not only to prove his title, 
but also to show affirmatively that his cause of action 
accrued within twelve years before the commencement 
of the suit: and he must succeed upon the strength of 
his own title, not upon the weakness of his opponents. 


Garth, C.J.—Ir is impossible to say; 
loosing at the judgment pronounced by the 
Judge of the Lower Appellate Court in this 
case, that he has not mistaken the law. He 
guys :—“ I think that in this case, if the plain- 
“ tiff succeeds in proving a better legal title 
“than the defendant, he must win, unless 
“the latter can establish adverse possession 
“for a period long enough to defent ‘that 
“title, And similarly, if the defendant by 
“ possession or otherwise shows the better 
“ title, then the plaintiff must fail. In this 
“way then the plaintiff may have to meet 
“and overthrow a title claimed by defendant 
“by limitation, But it is for the defendant 
& to prove that title.” 


It is clear from this reasoning that the 
Judge hus mistaken what the law is upon 
this subject. 

For the purpose of deciding the case, we 
must disregard the prucecdiugs which took 
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place before the Magistrate, and the attach- 
ment which issued against the land which 
was the result of those proceedings. 

We must look at the question simply as 
between the plaintif and the defendant. 
The plaintiff is suing for the purpose of 
obtaining possession of this property. He is 
bound not only to prove his title to it, but 
also to show affirmatively that his cause of 
nction accrued within twelve yenrs before 
the commencement of the suit; and he must 
succeed (as we have had occasion to observe 
in the course of the argument) upon the 
strength of his own title, and not upon the 
weakness of lis opponent’s. 

That being s0, it is clear from the passage 
we Have read that the Judge has madea 
mistake ; and we think that having mis- 
apprehended the law, in all probability he 
has not considered the materials before him 
(more especially the evidence of possession 
aud acts of ownership) as sufficiently as he 
otherwise would have done. 

We consider, therefore, that the best course 
we can take to ensure justice being done 
between the parties, is to send the case back 
to the District Judge for him to rehear the 
appeal, 

We may add, that this is specially a caso 
in wheh the Judge, when the case comes 
before him again, may, if he thinks that full 
justice cannot otherwise be done, call for 
fresh evidence under Section 355 of Act 
VIII of 1859. The costs will ubide tho 
ultimate result of the trial on remand. 


The 13th August 1875. 


Present: 
The Hon’ble E. G. Birch, Judge. 


Rent Sui— Pleadings— Estoppel. 


` Case No. 1421 of 1874. 

Speéial Appeal from a decision passed by 
the Additional Subordinate Judge of 
Tipperah, dated the 8th April 1874, 
affirming a deotston of the Additional 
Moonsiff of Soodharam, dated the 12th 
September 1873. f 

Sonacollah (one of the Defendants) Appellant, 

versus 
Imamooddeen (Pluintiff) Respondent. 
Moonshee Serajul Islam for Appellant. 


Baboo Obhoy Churn Bose for Respondent. 


A rent suit having been dismissed upon defendant 
denying that he was a tenant of the plaintiff, the latter 
ued the former for khas possession: 
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- Hrup that, after his former denial, defendant could 
not now claim a settlement and refuse the khas pos- 
session sought, 

: Iv appears that the judgments of the Lower 
Courts in this case are correct. The objec- 
tion urged in special appeal is that even if 
the defendant’s howla pottah be found to be 
a forgery, he is still entitled to remain in 
possession of the laud asaryot. And it is 
therefore contended that the order of the 
Lower Court decreeing khas possession is an 
improper ‘one. I find, however, from the 
judgment of the Moonsiff that in a suit 
brought by the plaintiff against this defendant 
for rent of this land, the suit was dismissed 
on the ground that the relationship of land- 
lord and tenant did not subsist between the 
parties. In that case the defendant alto- 
gether denied that he was a tenant of the 
„plaintiff : he cannot now be allowed to turn 
round and say that the ‘plaintiff cau only 
recover rent from him after making a settle- 
ment with him, and cannot succeed in obtain- 
ing khas possession, . The special appeal is 
dismissed with costs, ; 


r 


The 17th August 1875. 


Present ; : 


The Hon’ble A. G. Macpherson and H. B. 
Lawford, Judges. 


Ancestral EF state—Alienations. 
Case No. 33 of 1874. 


Special Appeal froma decision passed by 
the Subordinate Judge of'Gya, dated 
the 28th August 1873, reversing a deci- 
sion of the Sudder AMoonsiff of that 
district, dated the 28th December 1872. 


Mussamut Sanjoogee Kooer and others 
(Plaintiffs) Appellants, 


VCTEUS ` 


Hur Pershad and others (Defendants) 
Respondents. 


Moonshee Mahomed Yusoof for Appellants. 


Bahoos Unnada Pershad Banerjee, Mohesh 
Chunder Chowdhry and Kalee Kishen Sen 
for Respondents. 

A suit brought by a Hindoo widow, as guardian of her 
minor child, to set aside alienations made by her late 
husband the miuor’s father, 18 governed by the principle 
laid down by the Privy Council in the case reported in 
22 W. R., p. 56, viz., that the estate is not exempted from 
liability, aalas the alienatons were illegal or made for 
an immoral purpose. 


Macpherson, J.—WE think that the deci- 
sion of the Court, below should be affirmed. 


© < 
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We do not, however, agree with the finding 
of the Subordinate Judge as to the age of 


emajority, which undoubtedly is 18 for all 


purposes in the mofuseil uuder Act XL of 
1858. 

The Sabordinats Judge has found that 
the alienations made by the two fathers 
were for proper purposes, and there is suff- 
cient evidence to justify that finding. 

The ‘principle which should apply to cases 
of this nature is laid down by the Privy 
Council in the case reported at page 56, 
Volume XXII, Weekly Reporter. 

The present case is in fact evidently simply 
a very fraudulent suit brought by two women 
as guardians of their minor children to set 
aside the acts of the husbands of these 
women, those husbands being the fathers of 
the minor plaintiffs. 

The appeal is dismissed with costs, 


' The 17th August 1875. 


Present : 


The Hon’ble Sir Richard Garth, Kt., Chief 
Justice, and the Hon’ble E. G: Birch, 
Judge. 


Husband and Wife—Commensality—Adverse’ 
Possession. 


Case No. 2081 of 187-4. 


Special, Appeal from a decision passed by 
the Offictating Judge of Sylhet, dated 
the 22nd May 1874, affirming a decision 
of the Moonsiff of Russoolgunge, dated 

_ the 29th October 1878. 5 


Sooda Ram Doss (one of the Defendants) 
Appellant, 


versus 


Joogul Kishore Goopto and another 
(Plaintiffs) Respondents. 


Baboo Grish Chunder Ghose for Appellant, 


Baboo Bama Churn Banerjee for 
Respondents. 

Where husband and wife are nang together, and the. 
wife has property of her own which the husband is in 
possession of and manages, his possession Must be con- 
sidered to be his wife's. 


He has no right to part with such property without 
her consent. š 


Garth, C.J.—Tsansn only real point iu this 
case is that which arises on the statute of 
limitation. It appears that the plaintiff’s 
vendor was an infant, that his predecessor 
in title was hia own mother, and that in 
1861 his father with whom his mother was 
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living at that time in commensality, did 
what he had no right to do, that is, he part- 
ed with the property belonging to his wife 
without her consent, and sold it to the 
defendants, and the defendants then got 
possession. 

The question now arises, whether the 
plaintiff, who claims under a purchase from 
the son who was heir to his mother,’ to 
whom it is admitted this property belonged, 
is barred by the law of limitation. Now 
the mother was in possession in 1861 at the 
time of the conveyance to the defendants, 
that is, if we take her husband’s possession 
to be hers, as we think we must. Where 
husband and wife are living together, and 
the wife has property of her own which the 
husband is in possession of and manages, his 
possession must be considered to be his 
wife’s. His possession cannot be considered 
adveise to her. But the husband had no 
right to part with the property without the 
consent of his wife; and as the sale by him 
to the defeudants was not with her consent, 
it wag a wrongful act. The mother, there- 
fore, having been in possession in 1861, and 
the suit brought in 1870, the’statute of limi- 
tation is clearly no bar to the plaintiff’s 
recovering. 

With regard to the ther points it was 
never taken in the Court’s below, and we do 
not think it is one which properly arises on 
the facts of the case. The appeal is there- 
fore dismissed with costs. 





The 28th June 1875. 
Present: 
The Hon’ble F. A. Glover and Romesh 


| Chunder Mitter, Judges. 


Issues — Zur-i-peshgee Mortgage — Suit for 
Redemption— Adjustment of Accounts—Decla- 
ratory Decree. 


Case No. 144 of 1873. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Sarun, dated 
the 17th March 1873. 


Rajah Saheb Perladh Singh Bahadoor 
(Plaintiff) Appellant, 


versus 
L. P. D. Broughton (Defendant) Respondent. 


Messrs. C. Gregory and E. Mendes and 
Baboos Taruck Nath Dutt aud Mohesh 
Chunder Chowdhry for Appellant. 


Mr. R. T. Allan and Baboos Kalee Kishen 
Sen und Kalee Prosunno Dutt for Res- 
pondent. 


Where the Lower Court had omitted to framo proper 
issues, the High Court refused to send the case back 
with a view to this being done, because the parties had 
not been prejudiced at all by the omission, both of them 
having adduced evidence upon all the questions upon 
which they were at difference. 


In a suit to recover possession of land with surplus 
collections, by redemption of a mortgage created by a 
zur-i-peshgee lease, wbich was executed before tho 
usury law of 1855 was passed, where the lessee claimel 
the surplus collections as his profits, BEELD that the ques- 
tion should be decided on the principle of the Privy 
Council ruling in the case of Hoonooman Pershad, mz , 
that the mortgagee should be charged in the account for 
actual tents and profits, and receive interest at the 

ighest rate sanctioned by the law then existing. 

inding, on adjustment of the account between the 
parties, 

ee, and that therefore plaintiff was not entitled to a 

eciee for re-entry, the Court (following a ruling in 
18 W. R., p. 65) determined to declare the state of the 
account between the parties up to the end of the ycaFto 
which the evidence extended. 

Mitter, J—Tuis was a suit to recover 
possession of 15 mouzahs mentioned in the 
plaint, and surplus collections made in them 
from 1274 to 1278, by redemption of a 
mortgage created by a zur-i-peshgee lease 
executed in favor of the defendant on 23rd 
December 1851. ‘The plaintiff alleges that 
though the zur-iI-peshgee lease is not a 
genuine and valid document, and although in 
it the rent-roll of these mouzahs hns been 
considerably under-stated, yet, in a previous 
litigation between himself and the defendant, 
it having been found gennine, he is bound to 
accept it as such. That the defendant has 
collected from these mouzahs at the rate of 
Rs. 8,041 per annum, although the jumma 
mentioned in the lease is Rs.6,009. That 
under the law in force at the time when tha 
lease in question was executed, the defendant 
is entitled to receive out of the collections 
only the interest payable on account of the 
money advanced, viz., Rs. 49,453, and the 
balance is to be applied towards the liquida- 
tion of the principal. That, according to the 
calculation made at the foot of the plaint in 
the way indicated above, the whole amount 
borrowed was paid off; and at the end of tho 
year 1274F. there was a balance in luis 
favor of Rs. 4,697-7 annas. The defendant, 
mortgagee, notwithstanding the realization 
of his mortgage-money, continued to remain 
in possession, and hence up to the end of 
1278F. (the suit having been commenced in 
1279), the wassilat due to him with interest 
amounted to Rs. 41,108-8 annas. This suit 
has, therefore, been brought for the declara- 
tion that ‘the mortgage has been redeemed, 
and for the recovery of possession of thu 
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15 mouzohs in suit with wassilat amounting 
to Rs. 41,103-3 annas, principal and interest. 
The lease of 1851 was executed in favor 
of two persons, Muddnon Mohun Tewaree and 
Kalee Pershad Tewaree, who are both dead, 
and Gunesh Lall Tewaree is at present their 
legal representative. At the time when the 
suit was commenced, Gonesh Lall being 
minor, and the estate of his ancestor being 
in the hands of the official Administrator- 
General of Bengal, Mr. L. P. D. Brough- 
ton, it was instituted against the latter 
representing the interest of the minor. 

The defence raised was, lsé that accord- 
ing to the express stipulation of the deed, the 
surplus collections over the jumma were 
receivable by the lessee as his profits. 

2ndly.—That the amount of annual col- 
lections stated in the plaint is grossly exag- 
gérated, and it never amounted at any time 
even to the stipulated jumma. 

8rdly.—That in the previous Litigation 
between the parties, the document in ques- 
tion having been set aside by a decree of the 
High Court, dated 3lst May 18638, the 
plaintiff resumed possession of all these 
mouzahs from the beginning of the year 1271, 
and retained it up to the end of 1278, when 
in execution of the order passed by the 
Privy Council, dated 12th March 1869, 
reversing the decree of the High Court and 
upholding the zur-i-peshgee ‘lease, defend- 
ant’s possession was restored. ‘That there- 
fore for thesg seven years the plaintiff was 
in possession, and the defendant is not charge- 
able for the collections at all. 

Athly.—TVhe defendant has been kept out 
of the possession of one of the Mouzahs in 
suit, viz. Kokorba, from August 1855, by 
plaintifPs Dewan Binda Lall, under the 
colour of a false and fabricated mokururee 
pottah, alleged to have been executed by the 
plaintiff previous to the zur-i-peshgee lense. 

5thly.—That the Huk-ajiri of Rs. 100 
annunliy has been regularly paid to the 
plaintiff up to the date of the defendaut’s 
dispossession, and that the allegation in the 
plaint that this amount has nef been paid 
from 1262F. is not true. 

The issues raised by the Lower Court do 


not embrace all the questions mooted in the, 


above written statement, and one of ythe 
objections taken before us by the defendant, 
respondent, was that the case should be sent 
back to allow the parties to adduce evidence 
upon some of these questions after framing 
proper issues. But we think that this 
objection ought not to be allowed. The 
parties, it appears to us, have not been pre- 
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judiced at all by the omission of the Lower 
Court to frame proper issues, because both 
parties have adduced evidence upon all the 
questions upon which they are at difference. 
I am fully satisfied that the parties and their 
advisers were fully cognizant of what facts 
they were called upon to establish or dis- 
prove, and for these reasons we think we 
ought not to give effect to this objection. 

The Lower Court has dismissed the suit, 
holding that, although the terms of the zur- 
i-peshgee deed do not bar the plaintiff from 
showing that the collections are more than 
the amount of jumma mentioned in it, and 
that the mortgagee merely has been paid off 
from the surplus collections, yet the plain- 
tiff lias failed to establish that the jumma- 
bundee ever amounted to anything more 
than Rs. 6,009, the rent mentioned in the 
lease. He has also found that, with the ex- 
ception of 1260 and 1261, Huk-njiri has not 
been paid for any subsequent year. 

Both parties have appealed, and we have 
already disposed of one of the objections 
raised by the defendant, respondent. , 

The next objection taken by the respond- 
ent is, that by fie terms of the zur-i-peshgea 
lease, he is entitled to the snr plus collections, 
if any, over and above the jumma mentioned 
in it. The zur-i-peshgee deed was executed 
before the usury law of 1855 was passed, 
aud the question that has been raised has 
bgen set at rest by the well known decision 
of the Privy Council in the case of Hoonoo- 
man Pershad Pandey, reported in page 398, 
6th Moore’s Indian Appeals. Following the 
principle laid down in that case, the defend- 
ant, mortgagee, must be charged in taking the 
account between him and the plaintiff with 
the actual rents and profits, receiving on the 
other hand interest at 12 per cent. per 
annum, the highest rate which the law as it 
existed then sanctioned. 

The next question which we have to de- 
termine is, whether the defendants, as alleged 
by them, were out of possession of the mort- 
ganged mouzahs for about seven years, and 
therefore not accountnble to the plaintiff for 
that period. The Lower Court lias not decided 
this question, holding that it is not material 
for the right determination of this case. In 
this opinion, we cannot ngree, It is a ques- 
tion which legitimately and naturally arises 
out of the allegations of the parties in this 
suit, and is essentially necessary for the de- 
termination of this suit. As the parties 
have adduced evidence bealing upon this 
issue, we must dispose of it upon that evi- 
dence. 
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Upon an examination of the evidence 
bearing upon this point, it appears to us that 
though au attempt was made by the plaintiff 
to re-enter into the possession of these mou- 
zahs in the latter end of .1863, but he ulti- 
mately failed, and the defendants remained 
in possession as before. The suit which was 
brought by the plaintiff was not for posses- 
sion, buf only for cancelment of the zur-i- 
peshgee lense. -His suit was dismissed in 
the firat Court, but on appeal the High 
Court, on 21st May 1863, decreed it. Under 
the color of this decree, which had nothing 
to do with the question of possession, the 
plaintiff succeeded in October 1863 in 
obtaining an ex parte order from the Court 
of the Principal Suddet Ameen for the issu- 
ing of a notification ou the disputed mouzahs 
proclaiming that “the defendants have no 
“megans left of holding possession of the 
“zur-i-peshgee property.” But on the re- 
presentation of the defendants in the Decem- 
ber following, the erroneous order was with- 
drawn by the Principal Sudder Ameen. 

Both sides have adduced oral evidence to 
prove their respective allegations upon this 
point, and it seems to us that the witnesses 
examined on behalf of the plaintiff are en- 
titled to credence in preference to those of 
the defendants. All the patwaries and gom- 
astahs employed for the collection of rents 
in these mouzahs have been examined by the 
plaintiff, and they have supported their alle- 
gations by producing the jummabundee papers. 
Ju opposition to this, the defendants have ex- 
timined a certain number of tenants, some of 
whom allege that they paid rent direct to the 
Rajah during these years, and obtained 
receipts signed by the Rajah himself. On 
the whole, comparing the testimony of the 
witnesses on the one side with that of the 
other, it nppeurs to us that the evidence 
adduced by the plaintiff on this point decidedly 
outweighs that of the defendant. We are 
of opinion, therefore, that not only has the 
defendant failed to establish this objection, 
but on the other hand it has been satisfuctorily 
proved by the plaintiff that the mortgagee 
Was in possession during these years. 

We have next to determine the most 
important question in the case, viz., whether 
from the usufruct of the property mortgaged 
the mortgage debt with interest has been 
paid off or not. Under the Inw, the mor tongee 
is bound to keep a proper account of the 
f1ogs mofussil collections, and the legitimate 
disbursements made in connection with the 
management of the mortgaged property. No 
such account las been produced, A number 
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of account-books, kept at Calcutta, purporting 
to show only the collections of the zur-i- 
pashgee estate, has been produced by defend- 
ant’s witness Gunga Gobind Pandey, but they 
have not been at all proved by any witness. 
Even if they were proved, the facts which 
they tend to establish are so improbable 
that no reliance could have been placed upon 
them. They show that from 1260 to 1268 
only Rs. 21,178-14 have been collected from 
the gur-i- peshgee estate, which would give a 
little above Rs. 2,500 ng the average annual 
collection, whereas in the lease Rs. 6,009 have 
been put down as the annual jumma. 

The plaintiff, on the other hand, has exa- 
mined patwaries and gomastahs employed by 
the defendant to collect the rents, and a large 
number of tenants, to prove the amount of 
collections in each year, The patwaries Ihave 
produced the jammuabundee papers, and have 
regularly proved them. This large body of 
evidence has been disbelieved by the Lowc1 
After giving to it our best considera- 
tion, we are unable to concur in this opinion, 
The Lower Court has, to a great extent, becu 
influenced by the appearance of the jumma- 
bundee papers. From an inspection of there 
documents, we have not been able to perceive 
any indication of forgery or recent fabıica- 
tion. The defendants have given no counter- 
evidence upon this point, and, on the whole, 
we see no reason to reject these jummabundec 
papers proved and supported by a large body 
of oral evidence. The accounts between tho 
parties therefore should be adjusted upon the 
basis of these jummabundee papers. 

Both sides have produced authenticated 
copies of jummabundee papers of some of the 
mouzabs leased out to the defendant, alleged 
to have been filed by patwaries in the 
Collector’s office. But beyond the mere pro- 
duction of them, no evidence has beeu 
adduced as to by whom and under what 
We have no 
gther information regarding them, except 
that they are to be found in the record room 
of the Collector who has issued these office 
copies. Under these circumstances, we do 
not think it right to place ony reliance upon 
them in the determination of the questivu 
now under consideration. 

„But no jamma-wasseil bakee paper has 
beon filed in respect of one of the mouzalis 
in lease, viz., Kokaiba, and no evidence has 
been adduced by the plaintiff to prove what 
is the gross collection for this mouzah, It, 
has been also proved very satisfactorily that 
the morigngecs bnye not picts in posses ton 
of this mouzoh since 1262; therefore they 
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are not accountable for the collection of it 
from that time. As regards the year 126], 
the plaintiff having given no evidence, the 
amount of collection is to be calculated at 
the rate mentioned in the documents filed by 
the defendant, 

It has been admitted by the pleaders on 
behalf of the plaintiff, that if the account 
between the parties be adjusted, taking the 
jummabundee papers produced by their 
patwaree witnesses as the basis of calcula- 
tion, and. if the defendants be not held 
accountable for Kokarba from 1262, the 
result would be that at the end of the year 
1278F., ie., the year up to which -the 
plaintiffs evidence extends, there would be 
a balance in favor of the mortgagee. That 
being so, the plaintiff is clearly not entitled 
toa decree for re-entry. But in this suit, 
ns has been laid down in a case reported in 
pP- 65, 18th Weekly Reporter, we ought to 
declare the state of the account between the 
parties up to the end of the year 1278, no 
evidence having been adduced bearing upon 
subsequent years, 

There remains only one other question 
which should be decided before the accounts 
can be adjusted, viz., as to the payment of 
Hok-ajari. The plaintiff admits that the 
mortgagees have paid this item for two years, 
vtz., 1260 and 1261. There is no satis- 
fuctory evidence adduced by the defendants 
to prove that the payment was continued in 
the subsequeng years. Therefore in the 
adjustment of accounts the defendants will 
be eutitled to credit on account of Hak-ajari 
for the years 1260 and 1261 only. 

Lhe result, therefore, is, that the plaintiff’s 
suit for redemption of the mortgage created 
by the zut-i-peshgee lease, dated 23rd 
December 1851, and for recovery of posses- 
sion of the mortgaged premises with wassilat, 
must be dismissed. There should be simply 
a declaration after adjustment of account as 
to what is found due to the defendant under 
the mortgage deed at the end of the year 
1278F. l 

If within 15 days, the parties can agiee 
amongst themselves as to the precise balance 
at the end of the year 1278F., a decree will 
be drawn up accordingly. If they cannot 
agree within that time, the case will be set 
down for further hearing, and we shall make 
mecessary order for taking the accounts 
between the parties. 

Under the circumstances of this case, we 
think that in both the Courts each party is 
to bear their own costs. 





| The 8th July 1875. 


Present : 


6 
The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Act VIII of 1859 s. 260—Suit by certified 
Purchaser, 


Case No. 2799 of 1874. ° 


Special Appeal from a decision passed by 
the Subordinate Judge of Jessore, dated 
the 30th July 1874, affirming a decision 
of the Moonsiff of Narrail, dated the 
17th December 1878. 


Muthoora Nath Doss.(one of the Defendants) 
Appellant, | 


VErSUS 
Raiekomul Dossee (Plaintiff ) Respondent. 
Baboo Bungshee Dhur Sen for Appellant, 
Baboo Joy Gobind Shome for Respondent. 


One who is not the actual purchaser at an exegution- 
sale cannot succeed in a suit to recover possession of the 
property sold, merely on the allegation of being the 
certified purchaser. 

Jackson, J.—Tue plaintiff in this case 
sued to recover possession of certain im- 
moveable property, alleging that 5 annas 
share of it formerly belonged to defendant 
No. 1, and the remaining 11 annas to the 
other defendants; that in execution of a 
decree, the 5 annas share was attached and 
sold in auction, and purchased by the plain- 
tiff’s husband for a consideration of Rs. 280; 
that the plaintiff’s husband took possession 
of the «property by the promulgation of 
bynama on the lst Assar 1270, and paid the 
sudder rent; that afterwards another decree- 
holder attempted to sell the property, and 
a claim was preferred by the plaintiff’s hus- 
band, whereupon the property was released 
from attachment on the Ist October 1868 ; 
that subsequently all the defendants con- 
jointly dispossessed him from his purchased 
share in Jurtick 1270, and the plaintiff 
therefore brings the present suit on the 5th 
Bysack 1280. The defendant’s answer was 
that the property having been attached, the 
defendant was desirous to save it, and there- 
fore had it bought in the name of the: 
plaintiff’s husband, who wes a gyatee; that 
the plaintiff or her husband never had any 
possession, and had noright. The Moonsiff 
thought the defendants plea bad in law. 
He says :—“ It is against the policy of law 
“ that a judgment-debtor should be the secret 
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“purchaser of his own property put up to 
“sale for bis own fraudulent neglect to, pay 
“off his just debts.” He goes on to say #— 
“ The sale laws contained in Regulations VII 
“of 1819 and XI of 1859 expressly prohibit 
“a debtor to purchase. The present Act 
“ VIII of 1859 does not indeed expressly 
“contain any such prohibition, but it has 
“virtually discountenanced the practice by 
` “enacting Section 260, which directs the 
“certificate of sale to be in the name of the 
“actual purchaser. The object with which 
“this Seetion has been enacted hus also been 
“lately. enunciated in the same way by the 
“Privy Council (vide 18 Weekly Reporter, 
“p. 157)” Now we happen to know some- 
thing of that ruling of the Privy Council, 
and we always understood it to have laid 
down that Section 260 did not, nor did any 
other Section of the Code of Civil Proce- 
dure, provide that a person who was not the 
actual purchaser could succeed in & suit to 
recover a property from the holder merely 
on the allegation of being the certified pur- 
chasey. In fuct, their Lordships dismissed 
the suit of Lalla Buhoory Lall, which was 
brought upon that very basis, and which had 
been allowed on that very basis by the major- 
ity of the Full Bench. Here the case is prg- 
cisely similar. If we are to assume that 
there was a fraud in that the defendant 
bought in his own property, we must also 
see that the money which he pnid went to 
satisfy a decree against him, and he has been 
in possession of the property, and now the 
plaintiff taking advantngo of the circumstance 
that her husband was the certified purchaser 
comes forward to have possession of a pro- 
perty for which her husband never paid a 
farthing. As between the plaintiff and the 
defendant, it appears to us that the plaintiff 
hos no case at all. The Subordinate Judge 
in appeal has taken into consideration some 
other circumstance. He says :—* The records 
“of the case show that the plaintiff ’s husband 
“took symbolical possession on the 15th 
“ Assar 1270. These circumstances con- 
“ sidered in connection with the fact that the 
“ plaintiff ’s husband, and afterwards the 
“ plaintiff, have all along paid the Govern- 
“ ment revenue of the disputed talook, raise 
“the legal presumption that the plaintiffs 
“ husband was the actual purchaser of the 
“talook.” Accorfiug to the plaint, the 
plaintifs husband was only in possession of 
the property for the interval between the Ist 
Assar 1270 and the month of Kartick 1270, 
and if what the Subordinate Judge states is 
true, he has been so complacent as that he 
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has continued to pay the Government revec- 
nue ever since, although he has been out ot 
possession, Experience in these matters 
leads to the conjecture with some degree of 
probability that what is called the payment 
of revenue merely means that the chuallaus 
went by that name, and that symbolical 
possession means simply nothing in a case of 
this sort. But there was a question it seems, 
and the plaintiff adduced evidence that her 
husband paid the money for this purelasc. 
There must be an enquiry into this matter ; 
and as neither of the Courts below has given 
an opinion upon it, the case must go back for 
retrial to the Court of first instance, ‘The 
costs of this appeal will follow the result. 


The 8th July 1875. 


Present : 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Collector's Memorandum on a Settlement Record—~ 
Evidence. 


Case No. 2884 of 1874. 


Special Appeal from a decision passed by 
the Judge of AMoorshedubad, dated the 
80th June 1874, reversing a decision of 
the Subordinate Judge of that distiict, 
dated the 6th August 1873. 


Russick Lail Shaha Chowdhyy and others 
(some of the Defendants) Appellants, 


DET SU8 


Prem Dhun Bural (Plaintiff) and others 
(Defendants) Respondents. 


Baboo Mohinee Mohun Roy for Appellants 


Baboos Unnoda Pershad Banerjee nnd 
Gooroo Dass Banerjee for Respondents. 


Where a memorandum of an order made, or propra d 
to be made, by a Collector upon a 1eference by his subor 
dinate, which was found on a paper taken fiom thi 
middle of ‘a settlement record, was produced m Cour, 
in that form without explanation, and used by the 
Judge as evidence of acquiescence : 

Hero that it was not susceptible of use in that way, 
nor could ıt bind the Collector. 


Jackson, J.—THis was n suit for posses- 
sion of land with wassilut brought by the 
plaintiff in the capacity of zemindur of Kismut 
Nilkantbatee against Mr. Aratoon Varden, 
resident of Sujapore Factory, alleging that 
as the result of a dispute in respect of 30 
beegahs of land the defendant had obtamed 
an award of the Magistrates Court under 
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Section 818 of the Code of Criminal Pro- 
cedure in regard to those 30 beegahs and 
afterwards got possession of öl _beegahs 
more, to recover which this suit was brought. 
It turned out that Mr. Varden’s original 
interest in the property was of a transient 
natuie, he being only a tenant; and on his 
representation, the Court thought fit to make 
the present appellant Russick Lall Chowdhry, 
who was proprietor of Chur Mohulla, aud 
the Collector defendants, nud upon trial the 
Subordinate Judge* gave n decree in part 
only of the claim. There were three appeals 
to the District Judge filed against this judg- 
ment ; one by the plaintiff, one by Mr. 
Vaiden, and one by the Collector, and on 
appeal the first dectee was set aside, and a 
further enquiry was directed. The result of 
that enquiry, at least the finding of the 
Subordinate Judge, upon it appeais to have 
been adverse to the plaintiff, but the case 
coming on again in appeal before Mr. Field, 
who was then the Judge of Moorshedabad, 
he gave the plaintiff a decree, dismissing the 
appeal of Mr. Varden, and decreeing the 
appeal of the plaintiff, who seems to have 
appealed separately. Agninst that decision, 
the defendant Russiok Lall has appealed 
specially. It has been urged by way of 
objection to his appeal that he did not appeal 
originally against the first decision. That 
decision is not printed, but it is clear that on 
the appeal of the other defendants and on 
that of the plaintiff, the whole of the first 
decision was set aside, and a decree was 
made de novo by the District Judge on 
appeal, and there seems no reason why this 
defendant should not be at liberty to appeal 
specially against a new decree. The only 
point to determine in this special appeal is 
a simple one. The Judge says: “It is 
“admitted on both sides before me to-day 
“(and I have been careful on this point) 
“that the 81 beegahs odd now claimed are 
“claimed ag being part of the 108 beegahe, 
‘of which plaintiff obtained possession on 
‘the 8lst May 1867 in execution of the 
« decree against Varden. Now it is quite 
“correct to say that the Government and 
“ the parties to this suit other than Varden 
“are not bound by that decree, as they were 
“no parties to the suit in which it was 
“obtained, but it is equally true that 
“ Government, not only made no objection 
when possession of 108 beegahs was given 
“in execution, but subsequently acquiesced 
“in the possession so given. The remarks 
“of the Collector, Mr. Haukey, quoted by 
“the Subordinate Judge, show this, and it 


“is not shown or. indeed attempted to be 
“shown that these remarks were made 
“ender a mistake or misapprehension of the 
“real state of affairs. This reduces the 
“case to a very narrow limit; for the only 
“ point to be tried is whether the land which 
“forms the subject of this suitis or is ‘not 
“part of the 108 beegabs in possession of 
“which the plaintiff was put by the Civil 
“ Court Ameen Ram Lall Mbokerjee on the 
“31st May 1867.” 

Now it is contended by the special appel- 
lant in the first place that that is not the 
only point, and that the remarks of the 
Collector referred to in the passage we have 
just read do not establish what the District 
Judge considers to be established, and that 
however cogent they might be to bind the 
Collector, they do not nffect the special 
appellant, who is quite distinct from the 
Collector, he being proprietor of the estate 
on which the Collector is merely to assess 
the land revenue; and it is admitted that 
unless the Judge is held to be right on this 
point, this judgment cannot stand. Now it 
appears to us that these so-called remarks of 
Mr. Hankey, the Collector, are not suscep- 
tible of use in the way theJudge hasused them. 
They appear to be merely o memorandum 
of some order made or proposed to be made 
by the Collector upon a reference made to 
him by his subordinate who was carrying 
out a settlement. In the first place we 
must say that nothing is more inconvenient 
than taking this course for the purpose of 
binding a Government officer. There is 
nothing to show that any iustructions were 
issued to the Deputy Collector in pursuance 
of this memorandum, nothing to show what 
the sequel or final result of these proceedings 
was, aud nothing to show that these remarks 
were at furthest anything but confidential 
directions from the Collector to his sub-, 
ordinate. ‘[he paper being of that nature, 
it is tuken from the middle of a settlemeut 
record (why a copy of it should have been 
granted we do not understand) and produced 
in that form without on explanation and 
used as evidence. But apart from that it 
appears to us that these observations of the 
Collector are far from bearing the interpre- 
tation put upon them. The Deputy Collec- 
tor was making a settlement of the estate 
Chur Mohulla. In enqui@ing into tho area 
of that-land, he comes upon some land which 
he finds under litigation with other persons, 
and he asks the Collector whether he should 
include that land in the settlement. It is 
manifest that there could be but one answer. | 
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The Collector could not, with the intimation | 
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of one Adit Sahoy to annul a sale in execu- 


before him that the ‘land was the subject ofj tion of a decree obtained on a mortgage- 


n decree in favor of somebody else, order 
his subordinate to include such land in the 
settlement which he was to make of the 
chor, He would, if he had done so, have 
authorized the imposition of Government 
revenue, to be paid by the owner of that 
estate, upon land of which he was not iv a 
position to give possession, and which for the 
moment at any rate could not be held as 
belonging to that estate. Simple justice and 
good conscience required that he should 
give no such order. But whether or no the 
remarks made by the Collector amounted to 
an acquiescence on his part in a decree to 
which he was no party, it is clear they could 
not bind the special appellant whose rights 
are quite distinct. On these grounds it 
seems to us that the first basis of the District 
Judge’s judgment fails, and that that judg- 
ment must be set aside, and this appeal allow- 
ed with costs. 


rere" 


_ The 21st July 1875, 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Joint Family Property—-Execution-Sale— Bond 
Jide Purchaser. 


Case No. 187 of 1874. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Tirhoot, dated 
the 27th April 1874. 


Sheo Pershad Singh and others (Defendants) 
Appellants, 


VETSUS 


Mussamut Soorjbunsee Kooer (Plaintiff) 
Respondent. 


Baboos Mohesh Chunder Chowdhry and 
Rajendro Nath Bose for Appellants. 


Baboos Unnoda Pershad Banerjee, Hem 
Chunder Banerjee, and Judoo Nath Sahoy 
for Respondent. 

Where Joint family property is sold in execution of a 
decree against the head of the family, and purchased 
bond and for valuable consideration, the onus lies on 


mem of the family who impugn the aale to show 
that the decree was an umploper one, 


Glover, J.—Tuis was a suit by the 
mother and guardian-of the two minor gong 


bond executed by the said Adit Sahoy to 
the defendant Bolakee Chowdhry, on the 
ground that the property covered by it was 
Joint ancestral family property, and could 
not, by the Mitakshara law, be alienated for 
the debts of Adit Suhoy. It was also con- 
tended that Adit Sahoy was a man of dissi- 
pated habits, and the debts were incurred 
by him with the knowledge of the lender for 
immoral purposes, 

The nuction-purechasers, who are the real 
defenjlants in the suit, alleged Adit Sahoy’s 
tight to sell, and denied the fact of the 
money being borrowed for immoral purposes. 

The Subordinate Judge held that tha 
money had not been advanced for any real 
bona fide necessity, and that, under the cir- 
cumstances of the case, Bolakee Chowdhry 
must have Known this to be the case. Ho 
held also that Adit Sahoy was a person of 
dissipated habits, and that the money was 
spent for immoral purposes. He held the 
purchasers liable as well as the decree-holder, 
inasmuch as they had been warned before 
the sale, and should have therefore been put 
upon making the most careful enquiry into 
the power of the father to alienate thu 
family inheritance. 

The Subordinate Judge has decided (in 
the words of the well known case of Hunoo- 
man Persad, VI Moore, 421), that, although 
the creditor would have beén justified in 
advancing his money, if he had made such 
enquiry as was open to him, and had satiy- 
fied himself as well as he could as to tho 
existence of the necessity, he did not in this 
case make such enquiry, or rather perhaps 
his words may be taken to mean, that the 
result of any enquiry must have shown him 
quite clearly that the only necessity on Adit 
Sahoy was his own improper and immoral 
way of life which craved the expenditure of 
funds not derivable from his regular income, 
And this decision would, we think, have beon 
perfectly fair and right were we denling 
with Bolakee Chowdhry only, for he appeais 
to have acted as the family mohajun for a 
long time previous, and must necessarily have 
been acquainted with Adit’s circumstances 
and way of life; but it is a different thing 
when we have to deal with third parties— 
strangers who have purchased at public 
nuction for valuable consideration, and who 
bought on the fnith that the decree under 
Which the sale was made was a proper 
decree and properly obtained. The rule in 
such a case has been laid down by the Privy 
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Council in Muddun Thakoor v. Kantoo 
Lall, XXII Weekly Reporter, 56, and their 
Lordships say:—“ A purchaser under an 
“execution is surely not bound to go back 
“ beyond the decree to ascertain whether the 
“ Court was right in giving the decree, or 
“having given it, ia putting up the property 
s for sale under an execution upon it, It 
“has already been shown that if the decree 
“wag a proper one, the interest of the sons 
c as well as the interest of the fathers in the 
“property, although it was ancestral, were 
‘liable for the payment of the father’s debts. 
“The purchaser under that ernen was 
c not bound to go further back than to see 
«if there was a decree against the fathers, 
“that the property was properly liable to 
“ satisfy the decree, if the decree had been 
“ giyen properly against them; and having 
enquired into that, and having bond fide 
« purchased the estate under theex: cution, and 
“ bona fide paid a valuable consideration for 
“the property, the plaintiffs are not entitled 
“to come in and set aside all that has been 
“done under the decree and execution and 
“recover back the estate from the defend- 
6¢ ant.” 

Tt seems to us that these words are quite 
sufficient to cover the defeudaut-purchasers’ 
nots, for it is not denied that they purchased 
tho estate and paid valuable consideration for 
it bond fide, but it is argued that the words 
«if the decree was a proper one” alter their 
position, inasmfich as they had been duly 
warned by the plaintiff that the money had 
been lent for improper purposes, aud’ that 
the decree obtained by Bolakee was therefore 
an improper one. 

But if this be so, the onus was clearly 
on the plaintiff of showing that the decree 
which had been duly and legally obtained 
from a cumpetent Court was an improper one, 
and we do not understarid Baboo Unnoda 
Pershad who appears for the plaintiff, 
respondent, to contend that the evidence on 
the record is sufficient to prove the fact. 
There is some evidence no doubt, but it is 
of a very vague and uncertain character : 


there are plenty of witnesses who depose to |. 


the fact that Adit Sahoy was a young man 
of dissipated habits, was fond of drinking 
and nAtches, aud spent a great deal of 
money, but’ none of them are abla to give 
any particulars of the debt for which ,the 
decree was given, or to show that the money 
advanced was to clear off debts of a dissi- 
pated character, 80 a8 to make the decree of 


the lender who knowingly made such 
advauces an improper one. 
@ 


We think, therefore, that the purchaser- 
defendaitts, who are the parties appealing to 
thfs Court, are entitled to retain their 
bargains, on the ground that they bought 
and paid for the property bona fide, without 
anything beyond mero assertion on the part 
of the debtor’s family, that the decree had 
been improperly obtained, and- wguld not 
make any foundation of title. 

The appesl must be allowed, and the 
Subordinate Judge’s order set aside, the 
plaintiff’s suit being dismissed with costs as 
against the purchaser-defendanta, 





e The 21st July 1875. 


Present : 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Expired Decree—Instalment-Bond by Judgment- 
Debtor—Liabilty of his Representati®es. 


Case No. 141 of 1875. 


Miscellaneous Appeal from an order passed 
by the Judge of Moorshedabad, dated 
the 19th April 1875, affirming an order 
of the Subordinate Judge of that district, 
duted the 11th March 1875. 


Heera Lall Mookerjee and another (Judg- 
ment-Debtors) Appellanis, 


Versus 


Roy Dhunput Singh Bahadoor (Decree- 
holder) Respondent. l 


Mr. C. Jackson and Baboos Motee Lall 
Mookerjee and Nullit Chunder Sen for 
Appellants. 


Baboos Sreenath Doss and Gooroo Doss 
Banerjee for Respondents, 


An inata'ment-bond by a judgment-debtor acknow- 
ledging a\balance to be due under the decree, but 
executed without congiderduon, and after the slecree 1s 
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barred by limitation, cannot either revive the decree or 
be legally binding on his representatives. 
e 

Jackson, J—Tur facts of this case are 
that, in 1858, the respondent before us had 
obtained a decree against one Chet Koomnry. 
No proceedings were tanken in execution of 
that decree until the year 1864, the Limitation 
Act of 1859 having intermediately 
come into force. When in that year the 
decree-bolder applied for execution, the 
judgment-debtor objected that the execution 
was barred. But some negotiations having 
taken place, she shortly afterwards, by her 
pleaders, presented a petition to the Court, 
the result of which was that she acknow- 
ledged certain amount of principal and 
interest to be due from her, and executed a 
kistbundee, whereby that amount with interest 
at 13 annas per cent, per annum was to be 
repaid by instalments of Rs. 500 annually. 
It appears that the instalments were regularly 
paid, except on one occasion when default 
took place. Execution was sued out, and the 
ot was paid. Chet Koomary has now 
died, leaving the special appellants before us, 
her personal representatives, and execution 
having been sought against them, they 
objected on the ground that there was nothing 
to execute, the decree having been long since 
barred, and the kistbundee having no legal 
force as against them. 

Both the Courts below, the Subordinate 
Judge and the District Judge on appeal, have 
held that the appellants are liable to have 
execution given against them. The judg- 
ment of the Subordinate Judge chiefly goes 
upon the ground that by the course,things 
had taken, the kistbundee must be regarded 
as substituted for the original decree, and 
that consequently it can be executed. The 
District Judge holds that “to allow the 
“ representatives of the original judgment- 
“ debtor so many years afterwards to set aside 
“ this compromise, and to trent it as a nullity, 
“notwithstanding that both parties accepted 
“and acted upon it so long would not, I 
“think, be consistent with the rule of justice, 
“equity, and good conscience which Courts 
“in the mofussil are bound to follow.” We 
entirely concur with the District Court in so 
far as this, that if the agreement between 
Chet Koomary and the execution-creditor 
appeared to have been founded on any con- 
sideration, we should have been bound to 
give the creditor all the assistance that the 
Court could give to carry, out that agreement 
both as against Chet Koomary and her 
personal representatives ; but in this case 
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the element of consideration is entirely 
wanting. At tbe time when the kistbundee 
was made, it is unquestionable that the 
original decree was entirely barred. It 
appears that about or shortly before that time, 
there had been some decision as to the effect 
of Act XI of 1861, suspending the operation 
of the Limitation Act of 1859, which 
afforded for a moment ground for contention 
that decrees which were susceptible of oxe- 
cution when the Act after its suspension 
came into force had three years to ran from 
that date, but the decision relied upon, that 
of Raj Buallub Bhunj v. Tara Nath Roy, 
decree-holder, was reviewed by the learned 
Judges who pnssed it, in VI Weekly Reporter, 
p. 80, Miscellaneous Rulings, and they 
set aside their previous order, and held that 
the decree ought to have been executed 
under Section 20 Act XIV of 1859 within 
three years from the date of the judgment. 
Now, we think we must take it that, not 
merely was the decree here absolutely barred, 
but that it would have been held that it was 
so barred, if the case had come before this 
Court, and that consequently Chet Koomary 
could not be held liable under the decree to 
pay one single pice. It is snid that, whereas 
by the decree the principal sum bore interest 
at the rate of one per cent, under the kist- 
bundee the rate was only 13 annas. Against 
that it must be observed that the origival 
decree was for Rs. 8,000, while the kist- 
bundee consolidated that amount with the 
interest which had accrued on it, and stipu- 
Inted for the payment of a principal sum of 
Rs. 4,900 being upwards of 50 per cent. 
larger than the amountawarded by the original 
decree. It would seem, therefore, that Chet 
Koomary derived no benefit whatever from 
this so-called compromise, but on the contrary, 
made herself liable to pay an amount which 
she could not have been compelled to pay. 
It must also be borne in mind that she, at 
at that time, pnid off a considerable sum, 
viz, Rs. 1,100 in cash, out of the 
Rs. 4,900 stipulated for. Therefore as a con- 
tract this agreement was wholly without 
consideration. Of course, if it were relied 
upon as a contract and were made the subject 
of a suit, other questions would arise which 
do not arise at present. It is now relied upon, 
not as a substantive agreement upon which 
a suit-can be brought, but as a revival oí 
the decree and a decision in XIV Bengal“ 
Law Reports, Dino Nath Sen v. Gooroo 
Churn Pal, p. 287, has been referred to 
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nnd pressed upon us. Now the circumstances 
of that case were very different from those 
of the present case. In that there was no 
expired decree, but the decree was for a sum 
of money payable without ioterest, and it 
appears that the jndgment-debtor in consi- 
deration of obtaiving time for paying off the 
amount by instalments consented to pay 
interest, and it was held that by the conduct 
of the parties that agreement was substituted 
for the original decree, and that the judgment- 
debtor was precluded from saying that the 
kistbundee could not be executed as a decree, 
but that the decree-holder was bound to bring 
n regular suit. That decision went entirely 
upon the special facts of the case, and we do 
not understand that decision at all to affect 
or infringe the general principle that parties 
cannot by consent alter a decree of the Court, 
and still less the other principle affirmed by 
the Full Bench Ruliog in Volame XIII, 
Weekly Reporter, p. 44, that 
cannot by consent extend the period of 
limitation fixed by the Jaw. In the case 
before us, the appellants, who are the personal 
representatives of the deceased Chet Koo- 
mary have been called.upon by proceedings 
in execution to pay a large sum of money. 
Tt appears to us that they are perfectly enti- 
tled to look into the transaction and inquire 
whether it is one by which they are legally 
bound, and it seems to us that they are not so 
bound. The circumstance that Chet Koomary 
chose to payewhile she lived by no means 
imposes on her representatives a liability to 
continue to pay until the whole sum is dis- 
charged. Weare therefore obliged to disagree 
with the judgments of the Courts below, and 
to hold that there should be no execution in 
this case, Section 4 of Act XIV of 1859 
has also been referred to, but it appears to us 
more than doubtful whether that Section at 
all.contemplated execution-proceedings. It 
ig: placed in a portion of the Act which 
relates exclusively to suits, and it refers tova 
case of debt or legncy. The fact that that 
Section did not require an acknowledgment 
in writing to have been made at a time before 
the period of limitation had expired has 
therefore no bearing on the present case. 
We think, therefore, that this appeal should 
be allowed, and the judgments of the Courts 
below set aside with costs. This judgment 
will apply to Appeal No. 142 of 1875. 
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The 2nd Avgust 1875. 


e Present: 
The Hon’ble Romesh Chunder Mitter, 
Judge. 


Rent Suit —Bhowlee Tenants—Evidence Act 
(I of 1872) 8. 18. 


Case No. 1774 of 1874. ° 


Special Appeal froma decision passed by 
the Subordinate Judge of Gya, dated 
the 19th March 1874, affirming a deci- 
ston of the Sudder Moonsiff of that 
district, dated the 11th September 1878. 


Luchmeedhur Pattuck (Plaintiff ) 
Appellant, 


versus 


Rughoobur-Singh and another (Defendants) 
Respondents. 


Baboo Hureehur Nath for Appellant. 


Baboo Bhowunee Churn Dutt for 
Respondents. o 


In a guit for a balance of rent on the allegation that 
defendants cultivated a portion of plaintiff’s jagheer as 
bhowlee tenants, where defendants denied that they 
were such tenants and pleaded a moknruree pottah : 

Hkxp that even on the defendants failing to establish 
their plea, the snit could not succeed, as the plaintiffs 
failed to make out their case, and it appeared that the 
defendants were holding the whole jag at a nukdes 
rent. 


A roobakaree (Court proceeding) ina case in which 
certain decree-holders sought to attach the mokurures 
rights of an ancestor of the defendants in this jagheer, 
was held to be relevant evidence under the Evidence 
Act (Lof 1872) s 18. r 

Tur facts in this case are briefly these :— 
The plaintiffs are the owners of a jagheer, 
measuring 32 beegaha in Mouzah Sheopore. 
It is alleged by the plaintiffs that, out of 
these 32 beegulis, the defendants cultivate 
as n bhowlee tenant 21 beegahs and 10 
cottahs of land ; that the defendants, after the 
danabundee for the year 1280, have satisfied 
the zemindar’s dues to a certain extent, and 
for the balance the present suit hus been 
brought. 

The defendant’s allegation was that they 
were not bbhowlee tenants, and that they 
held the whole jagheer as mokurureedars at 
arent of Rs. 25. It is allegea that this 
mokururee was granted by one Genda Kooer, 
a Hindoo widow, after whose death the 
pluintiffs have succeeded in the proprietary 
rights. 

Both the Courts below have dismissed the 
pluintiff’s claim, holding that the allegation 
of the defendants cultivating a portion of 
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the jagheer as bhowlee tenants is not 
established, but on the other hand, their 
plea that they hold as mokurureedars at go 
annual rent of Rs, 25 has been satisfactorily 
proved, The following objections have been 
taken before me in specinl appeal :— 

lst.—That the original mokuraree pottah 
having not been produced, nor its loss duly 
accounta] for, the Lower Courts were in 
error in allowing secondary evidence of its 
contents, 

2nd.—That even if secondary evidence be 
held admissible, there is no such evidence on 
the record. 

8rd.—That the Lower Appellate Court 
is in error in treating the rent receipts as 
proved, when there is no evidence adduced 
to establish their genuineness. 

4th.—That the Lower Courts should have 
held that the mokuraree is not binding upon 
the plaintiffs, aa it purports to have been 
executed by a Hindoo widow who has no 
power to alienate the estate except for limited 
purposes, 

5tkh.—That the Lower Courts are in error 
in usifg certain Court proceedings mentioned 
in their judgments as evidence because the 
plaintiffs were not parties to them. 

As regards the first three grounds, the 
contention of the special appellant seems to 
be borne out by the record. Not only there 
has been no ground made out for the admis- 
sion of the secondary evidence of the 
contents of the mokururee pottah, but even 
if such evidence be allowed to be admitted, 
there has been adduced no such evidence by 
the respondent. I find that the Subordinate 
Judge in his judgment says that the 
pottah was filed in a case before the 
mutiny, and was afterwards lost, as it is 
a well-known fact that the records of all 
Courts of justice in the District of Gya 
were destroyed by the mutineers. This 
finding is based upon no evidence. It rests 
simply upon the allegations of the defend- 
ants. If it had been shown that the docu- 
ment was filed ina Court of justice before 
the mutiny, the Subordinate Judge would 
have been justified in presuming that it 
must have been destroyed with all other 
records during the mutiny. But uo such 
evidence has been sxddaced, and ns I have 
already stated above, that even if this defect 
be passed over, there is no secondary evidence 
of the contents of the pottuh. As regards 
the receipts, it was admitted before me in 
the course of the argument, and I have 
since gone through the evidence, and I find 
that the admission was rightly made, that no 
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evidence has been adduced to establish their 
genuineness. 

But iw this case the question of mokurureo 
or no mokururee does not arise directly. 
It is ouly au iacidental question. ‘The 
principal question in the case is, does the 
defendant hold a portion of the Jjagheor 
as a bhowlee cultivator ? and the burden 
of establishing this case, as has been 
correctly held by both the Courts below, is 
upon the plaintiffs. If the mokururee 
pottnah could be established, that would be a 
conclusive answer on the part of the defend- 
ants to the case set up by the special appel- 
lants.e Both the Courts below have held 
that the plaintiffs have utterly failed to make 
out their case. No doybt, in coming to this 
conclusion they to acertain extent rely upon 
their fluding as to the mokururee pottah. 
But I do not think Iam bound to remand 
this case if I find that, notwithstanding this 
error in the judgments of the Courts below, 
there is sufficient evidence on the record to 
justify the conclusion that the plaintiff’s case 
is not true. To ascertain this I have gone 
through the evidence on the record, and I 
think the opinion of the Court below upon this 
evidence is quite correct. After perusing it, 
I entertain hardly any doubt that the defend- 
ants were holding the whole of the jagheer 
at a nukdee rent. This at once proves that 
the plaintiff’s case ia not true because they 
allege that the defendants nare holding a 
portion of the jagheer on a bhowlee 
tenure. In coming to this cortlusion I have 
not excluded from my consideration the 
roobnkaree of 14th February 1860, in 
which certain decree-holders of Durjun 
Singh, ancestor of the defendants, sought to 
attach Durjun’s mokururee rights in this 
jagheer. This document has also been 
taken into consideration by both the Lower 
Courts, and the fifth ground of special appeal 
has been’ taken with reference to it. IJé 
appears to me that this objection is unte- 
nable : Ist, because under Section 18 of the 
Evidence Act [think it is a relevant evidence; 
und 2ndly, even if it were not so, the plaintiff 
not having objected to ita reception in the 
first Court is not competent to raise the 
objection now. 

There remains to notice only one other 
ground, viz., the fourth objection. I think 
that the question mooted in it is immaterial 
for the purposes of this suit. The question 
in this case, as I have observed before, is 
whether defendants hold a portion of the 
jagheer ona bhowlee tenure. The de facto 
existence of the mokururee tenure is only 
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relevant in this way that it proves conclu- 
sively that defendants are not bhowlee 
jotedars. But the validity of the mokururee 
can in no possible way affert the question 
mentioned above. The Lower Courts are 
therefore right in not entering into its adju- 
dication. 

The special appeal is accordingly dismissed 
with costs. 


The 2nd August 1875. 


Present : 
The Hon’ble Romesh Chunder Mitter, Judge. 


Act VIL of 1859 8. 78—Intervenor. 
Cases Nos. 1775 and 1776 of 1874. 


Special Appeals from a decision passed by 
the Subordinate Judge of Gya, dated 
the 19th March 1874, affirming a deci- 
sion of the Sudder Moonsiff of that dis- 
trict, dated the 11th September 1878. 


Luchmee Dhur Pattuck (Plaintiff) 
Appellant, 


VeETsus 


Rughoobur Singh and others (Defendants) 
Respondents. 


Baboo Huree Hur Nath for Appellant. 


Baboo Bhowanee Churn Dutt for Respond- 
s ents. 


In a suit for rent, where an intervenor who claimed 
no interest in the subject-matter of the snit, had been 
made a party without objection on the part of plaintiffs 
in the iret Court, it was held that the objection could 
not be taken in special appeal. 


THEsE two special appeals have been 
argued as analogous cases to Special Appeal 
No. 1774. Two additional grounds have 
been urged in them, viz., Ist, that the inter- 
venor defendant should not have been made a 
defendant in this case; and 2ndly, if it be 
held that he was rightly made a defendant, 
the only question that should have been tried 
between him and the plaintiff is whether he 
was in previous receipt of rent from the 
tenant who was originally sued. ` 

It is true that under Section 78 of 
Act VIII of 1859, the intervenor should not 
have been made a party to the suit, because 
neither was he entitled to nor did he claim 
any share or interest in the subject-matter of 
the suit, which was the particular amount of 
rent claimed. But he was made a party 
without any objection on the pait of the 
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plaintiffs in the Court of first instanée, and it 
is too late to take that objection now. 

elhe second objection is not at all valid. 
It was not the intervenor defendant’s case 
that he was in receipt of rent from the 
tenant originally sued ; but his case was that 
the latter had no sort of interest in the land, 
but he was in possession of the whole jugheer 
as mokurureedar. Therefore the *question 
indicated in this ground of .special appeal 
could not arise. 

The special appeals are therefore dis- 
missed with costs. 


The 5th August 1875. 


Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Act VIII of 1859 8. 207—Discretion—Special 
Appeal. 


Case No. 116 of 1875. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Sarun, 
dated the 5th February 1876. 


Hera Roy and others (Decree -holders) 
Appellants, 


versus 


Baboo Gojadhur Pershad Narain Singh 
(Judgment-Debtor) Respondent. ` 


Baboo Boodh Sen Singh for Appellants. 


No one for Respondent. 


It is entirely in the discretion of the Court executin 
a joint decree to make arrangements under Cı 
Procedure Code, s. 207, r ding its execution by 
one of the decree-holders, and to take n steps for 
the protection of tho interests of the rest; and if it does 
not choose to do that, it cannot be pronounced wrong in 
special appeal. 


Glover, J.—Tue decree-holder is the 
appellar} in this case. He is a joint judg- 
ment-creditor in two decrees dated the 27th 
of February 1873 and the 17th of June 
1874. The Subordinate Judge has refused 
to allow execution of the first decree which 
is on & question of costs, on the ground that 
the decree contained no order awarding the 
same against the party from whom the 
decree-holder seeks to recover. As regards 
the second decree, the Subordinate Judge says 
that the petitioner is gnly one of two parties 
entitled to recover under the decree, and 
cannot therefore apply by himself for the 
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recovery of these costs. He has therefore 
dismissed both these applications. 

By Section 207, the Subordinate Judge 
was competent to make arrangements regard- 
ing the execution of the decree by ‘one of 
several dec: ee-holders, and to take such steps 
as he thought necessary to protect the 
interests of the remuining decree-holders, 
but tha® was entirely in the discretion of the 
Subordinate Judge ; and if he did not choose 
to do that, we cannot in this appeal say that 
he was wrong. As regards the other decree, 
we think it unnecessary to remand the case, 
although we find that the decree did contain 
au uward of costs, because the same objection 
applies to it as to the one of June 1874,— 
namely, that the decree-holder is only a joint 
decree-holder, and that -he has made, this 
application alone without joining the party 
who obtained the decree with him. , 

We dismiss this appeal, but without costs 
as no one appears for the respondent. 

Mitter, J—I concur. 


————— 


° The 10th August 1875. 


Present: 


The Hon’ble A. G. Macpherson and H. B. 
Lawford, Judges. 


Act III ( B.C.) of 1864—Municipalities—Per- 
sonal Liability—Bona fides. 


Reference to the High Court by the Judge 
of the Small Cause Court at Bhaugul- 
‘pore, dated the 2nd June 1876. 





Soonder Lall, Plaintiff, 
VErsUs 
Dr. N. B. Baillie and another, Defendants. 
Baboo Nil Madhu Sen for Plaintiff, 


Baboo Bhyrub Chunder Banerjee for 
Defendan ta, 


Municipal Commiasioners under Act LI (B.0.) of 
1864 and their servants incur no personal responsibility 
for what they do so long as they act in the line of their 
duty. But if they do, or order to be done, that which 
is not within the scope of their authority, or if they are 
guilty of negligence o1 misconduct in domg that which 
they are empowered to do, then they render themselves 
personally liable to an action. 

There is no special law extending to members of 


municipalities which protects them so long as they act 
bond fide, i ' : 


Case.—Turs is a suit for damages brought 


against “Dr. Baillie, Vice-Chairman of the 
Bhaugulpore Municipal Committee, and Wazir 
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Beg, Municipal Overseer,” for Rs. 360 
damages on account of a quantity of bricks 
which are said to have been destroyed by the 
second defendant under the orders of the first. 
Tlie facts of the case are that plaintiff, 
wishing to burn bricks at a certain ghit 
within the jurisdiction of the Municipal 
Committee, applied for and obtained license 
under Section 77 of Act III (B.C.) of 1864 
on payment of a fee of Rs. 4, to burn 
50,000 bricks at the place in question. This 
was signed by the Secretary to the Munici- 
pal Committee, the date of the license ‘is the 
16th November 1874 ; he therefore proceeded 
to mould bricks, and had got 45,000 ready, 
when on the 30th January following, he got 
a notice from the Vice-Chairman to the 
effect that his license was granted without 
aythority, and that he must cease going on 
with his work and remove the bricks already 
prepared. To this plaintiff replied by a 
petition dated 2nd February, praying to be 
allowed to burn the bricks already moulded, 
and he afterwards stacked them in a kilo, 
but did not proceed to burn them. Mean- 
time no order was passed on his petition 
until the 8rd April, when it was rejected, 
aud on the lst of April the Municipal Over- 
seer, acting under the Vice-Chairmaun’s 
orders, broke up the kiln, and hence the 
damage complained of. Plaiutiff gave the 
notice required by Section 87 of the Act to 
the “Chairman and members of the Municipal 
Committee,’ and then brought this action : 
no amends were teudered to him before 
action brought. 

It is pleaded by defendants that they 
should not be sued in their individual capa- 
city, but that, under Section 9, the Chairman 
of the Municipal Committee should have 
been made defendant, 

In my opinion the plea is a valid ono. 
Defendants were evidently acting in their 
official capacity, and although they may have 
Qver-stepped their powers in breaking up 
the kiln, that will not, I conceive, reuder 
them personally liable. Plaintiff himself 
evidently considered himself to be dealing 
with the Municipal Committee throughout. 
Vide the petition marked D and the notice 
under Section 87 (A.) 

The proceeding complained of, viz., the 
breaking up the kiln was no doubt not justi- 
fied by the Act, but then the protection 
offered by the Act must be taken to extend 
to cases where the defendant bond fide, 
though erroneously, exceeds the powers 
given him by the Act: it is not to be re- 
stricted to things done in strict pursuance ol 
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the Act, for then he would be acting legally, 
and would require no protection. 

It has also been argued for the plaintiff 
that the wording of Sections 83 and 87 
favors the view taken by plaintiff’s advisers, 
inasmuch as it evidently contemplates a suit 
against persons other than the Municipal 
Commissioners themselves, viz., their officers, 
or persons acting under their directions, 
and that the Vice-Chairman comes under 
the former category ; but reading the Section 
with other parts of the Act, viz., Sections 8 
aud 21,-I think the Vice-Chairman is not an 
officer of the Commissioners; the other 
defendant no doubt is, but the guit is not 
ngainst him in reality, but against the Vice- 
Chairman. 

On the whole I think that plaintiff has 
been badly advised in bringing his suit in 
its present form, and I have accordingly 
dismissed it with costs contingent on the 
orders of the High Court, to whom, at 
plaintiffs request, I have referred the case 
under Section 22 Act XI of 1866 for an 
expression of their opinion as to whether, 
under the circumstances set forth above, the 
suit can lie against the Vice-Chairman and 
the Overseer in their individual capacities. 

The judgment of the High Court was 
delivered as follows by— 

Macpherson, J.—This case is referred 
for our’ opinion as to whether, under the 
circumstances stated, the anit will lie against 
the Vice-Chairman and the Overseer in their 
individual capacities. We are of opinion 
' that it will. 

- The Judge speaks of the protection offered 
by the Act,.which, he says, must be taken 
to extend to cases where the defendant bona 
fide, though erroneously, exceeds the powers 
given him by the Act. We are not aware 
of there being any special protection afforded 
by the Act (III, B.C., of 1864) excepting 
that, under Section 22, relating to contracts 
made ou behalf of the Commissioners, for 
which no Municipal Commissioner 1s to be 
personally liable. Municipal Commissioners 
under this Act and their servants iucur no 
personal responsibility for what they do so 
long as they act in the line of their duty. 
But if they do, or order to be done, that 
which is not within the scope of their 
authority, or if they are guilty of negligence 
or wiscouduct in doing that which they are 
empowered to do, then they render them- 
selves personally liable to an action. ‘That 
is the law in England as to Trustees and 
Commissioners of public works and the like: 
and it is equally the law here. There is no 
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special law extending to members of Muni- 
cipalities which protects them so long as 
they act bond fide. 

We may add that in the present case, 
though the Judge of the Small Cause Court 
has expressed his opinion that the defendants 
acted bond jide in what they did, it appears 
to us that the facts stated by the Judge 
show that the defendants (or at any tate the 
Vice-Chairman) did not in the matter com- 
plained of act bona fide, in the legal and 
proper sense of the term, that is to say, 
with due care and caution. 

The plaintiff on the 16th of November 
1874 obtained from the Secretary of the 
Municipality a license to make 50.000 bricks 
in a certain place, and for that license paid 
a fee of Rs. 4. When 46,000 bricks had 
been moulded, he, on the 30th of Janu- 
ary, got a notice from the defendant Baillie, 
the Vice-Chairman, that his license had been 
granted without authority, and that he must 
cenge to act on it and remove his bricks. 
On the 2nd of February, the plaintiff 
presented n petition, asking to be allowed to 
complete the preparation of his bricks. Of 
this petition, no notice was taken until the 
8rd of April. But before any answer was 
given to it, the defendant, the Vice-Chairman, 
on the Ist of April, made the Overseer 
remove the bricks, many of which were 
destroyed in the process. These being the 
facts, it seems wholly wrong to say that the 
Vice-Chairman acted with due or ordinary 
care and caution. There is nothing in the 
Municipal Act, which authorized him to 
remove these bricks.. The only remedy 
which he had, if the bricks were being 
improperly ydade at that particular place, was 
under Seccion 77, which empowered him to 
proceed against the plaintiff, who was, if 
acting unlawfully in making the bricks, 
liable to a fine not exceeding Rs. 200, &e. 

But this case does not turn on any question 
of bona fides. For the defendants are not 
in any way protected by the fact that they 
were acting as Vice-Chairman ond Overseer 
of the Municipality; but they are personally 
responsible for what they did, inasmuch as 
their acts were in no sense authorized by 
law or within the scope of their duty. 

The Judge of the Small Cause Court will 
proceed to dispose of the case according to 


| the opinion -which we now express, 


We 
Rs. 50. 


fix the costa of the reference at 
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The 9th July 1875. 


Present: : 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


* Special Appeal—Remand. 
Case*No. 3031 of 1874. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Hooghly, 
dated the 2nd September 1873, affirming 
a decision of the Moonsiff of Sulkea, 
dated the 81st March 1878. 


Chand Monee Dossee (Defendant) Appellant, 
VETSUS 


Obhoy Churn Mal and another (Plaintiffs) 
Respondents. 


Baboos Hem Chunder Banerjee and 
Bhowanee Churn Dutt for Appellant. 


Alr. M. L. Sandel and Baboo Mohinee 
Mohun Roy for Respondents. 


A suit to recover possession of ancestral rent-free 
land, of which plaintiffs alleged that they had been dis- 
possessed in execution of a rent decree, was decreed by 
the first Court. The Lower Appellate Court, assuming 
a circumstance not deposed to or suggested by the evi- 
dence, grounded on such assumption an imputation of 
unjust dealing on the part of the defendant, and without 
hearing out the appeal confirmed the decision of the 
first Court. 


In special appeal, the High Court, considering such 
imputation to be unjustifiable, sent the case back to the 
Lower Appellate Court, for full consideration of all the 
evidence and a proper judgment. 


Jackson, J—Ws are obliged to express 
our disapproval of the mode in which this 
case has been dealt with.by the Lower 
Appellate Court. The suit was brought for 
the purpose of recovering possession of 
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4 beegahs 10 cottahs of land, which tle 
plaintiffs alleged to have been their ances’ 
rent-free land, and of which they were ai - 
possessed in execution of a decree for ier: 
obtained against them about ten years bein 
the suit wus brought, the actual dispossessin 1 
having occurred in the month of Katie. 
1271. The plaintiffs supported their case bv 
evidence of various kinds, but chiefly, ub 
doubt, by a document purporting to ben char 
or recognition of rent-free holding grautet 
by Doorga Soondurree, the adoptive mothe. 
of Troylukho Nath Ghose, the owner of he 
estate in which this land is situated, in tue 
year °1262, The Moonsiff was sati-fies 
with the evidence given by the plamtul. 
and gave them n judgment. On appeal te 
the District Court, the case came on ʻo 
hearing before Babgo Doorga Pershad Ghose 
the First Subordinate Judge, who begins hi. 
judgment by saying: “ Plaintiffs’ claim as to 
“the land in dispute rests upon the char 
“ produced by them in this case. Ags there 
“ was not,” he says, “ sufficient evidence to 
“prove the genuineness of the char, I 
“thought it proper to examine Prem Chaud 
“ Mookhopadhya and Banee Madhub Dutt, 
“appellant’s servants, who were present in 
“Court, on the matter,” that is to say, in 
order to support the allegation of the 
plaintiffs, and to have further proof of tho 
document put in by them, the Court, of irs 
own motion, thinks fit to examine two persons 
whom the Subordinate Judge nds in Court, 
and who were the servants not of the plaintiffs 
bat of the defendant. He then causes 
these two persons to write from dictation 
copies of the so-called char, and being satis- 
fied that, notwithstanding an attempt at 
disguise, the char was really in the band- 
writing of one of them, he seems to have 
come to a conclusion in favour of tis 
geunineness of this char. Now in addition 
to what we have already stated as to the 
choice of these witnesses, the handwriting 
in which the body of the char was written is 
comparatively immaterial. It is not the 
writing of the instrument, but the execution 
of the char-which was important, and what 
the Courts below had to find was whether 
this char had been really granted by the 
alleged grantor. We can easily imagine a 
case in which a gomastah or naib or other 
subordinate servant of a zemindar had 
either by mistake or from corruption or in 
pure excess of his power written out some 
document prejudicial to the interests of hia 
employer. Will the Court be at liberty, on 
finding the man in Court, to call upon him 
43 
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to write out an instrument, and finding the 
handwriting of the two identical, to decide 
that the employer authorized the making of 
the instrument? We think not. The Sub- 
ordinate Judge then supports his view of 
the case by referring to the evidence of Mr. 
Maclean, who, he says, deposed that the char 
had been shown to him some 14 yeurs back. 
‘Under these ciicumstances,” he says, “I 
have not the least doubt to hold that the 
char is n genuine one.” Now what, Mr. 
Maclean says is, that the land was mortgaged 
to him about 14 yeats ago, and that a char 
had been shown to him at that time, and 
looking at the char he believes that thht was 
the document shown to him. That at the 
most proves that the document was in 
existence 14 years ago, but the value of that 
circumstance is reduced by the fact that for 
the last 10 out of these 14 years the plain- 
tiffs had been out of possession. It is still 
further reduced by the fact that for those ten 
years they did nothing towards recovering 
possession. Both the Courts below are satis- 
fied with the reasons for the delay, and those 
reasons are the position of the plaintiffs as 
native Christians and want of sufficient funds. 
We do not see how the position of a plaintiff 
as native Christian affected his liability to 
bring a suit; and as to want of funds, it 
. appears that the plaintiffs were allowed to 
briug the suit. The judgment of the Subor- 
dinate Judge further on contains this still 
more remarkable statement: “The plaintiffs 
“in this case do not allege that the land is 
“covered by any suunud or grant, or that 
“it existed before the permanent settlement, 
“but they urge that they have been holding 
“the land rent-free from their ancestor, as 
“sanctioned by the char. I presume tbat 
‘the char was never given only upon a 
“moral conviction that the land was possess- 
“ed Jakhernj by plaintiffs’ ancestor, but that 
“a certain sum of money must have been 
“token before granting the char produced by 
“ plaintiff, Is is unjust for the appellant as 


‘heir to turn round from that which was |, 


“done by her ancestor and. to dispossess the 
“plaintiffs from land covered by the char ;” 
that is to any, the Subordinate Judge having 
before him the evidence of the plaintiffs 
themselves, as well as the other evidence in 
the case, has chosen to assume a circum- 
stance which is not deposed to by the plain- 
tiffs or even suggested, viz., that this char had 
been granted for a consideration by the 
ancestor of the defendant, and to ground on 
the fact so assumed an imputation of unjust 
dealing on the part of the defendant. We 
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do vot see how this assertion is justifiable. 
Our first inclination was, in reversing the 


| judgment of the Lower Appellate Court, to 


order the planitiffs’ suit to be thrown out ; 
but we are unwilling to do that on farther 
consideration, because we are clear that the 
appeal has not been heard out. The plaintiffs’ 
suit did not rest entirely upon the char, but 
there was other evidence, viz., the evidence 
of witnesses, and there weré other facts, viz., 
the alleged holding of the land, the dealing 
with the land and other materials upon which 
it is just possible the Lower Appellate Court 
may come to a judgment in favour of the 
plaintiffs, and we do not wish to debar the 
plaintiffs from this chance. We, therefore, 
direct that the case should go back to the 
Lower Appellate Court, in order that the 
Subordinate Judge, after due consideration of 
the whole circumstance and of the evidence 
adduced by the plaintiffs, may give a proper 
judgment in the appeal. It must be borne in 
mind that tbis is not a suit to resume or 
assess land. It isa suit in which the plaintiffs 
having been out of possession for a period 
of ten years under n decree of a competent 
Court are fully bound to prove their title 
affirmatively. The costs of this appeal will 
follow the result. 





y 


The 9th July 1875. 


Present: 
The Hon’ble W. Markby, Judge. 


Witnesses—Application for Summons—Adjourn- 
ments. 


Case No. 2096 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Sylhet, dated 
the 6th June 1874, affirming a deciston 
of the Moonsiff of Russoolgunge, dated 
the 23rd March 1874. 


Abdool Kadir (one of the Defendants) 
Appellant, 


VEI SUS 
Shaikh Abin Mirdhe (Plaintiff) Respondent. 
Baboo Bykunt Nath Pal for Appellant. 


Baboo Grish Chunder Ghose for Res- 
pondent. 


If a party applies for summons to witnesses 30 late 
that he cannot bring the witnesses on the day. of hearing, 
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it still remains in the discretion of the Court to decide 
whether or no the case should be adjourned. 

A Moonsiff is bound under the Procedure Code. to 
issue summons to witnesses when asked for, 


. Ir seems to me that in this case both the 
Moonsiff and the Subordinate Judge have 
fallen into a very gieat error, in consequence 
of which there has been a serious injustice 
to the parties. Summons was issued for the 
settlement of isstes. The issues were settled 
on the 21st February. And the 14th 
March was then fixed for the final disposal of 
the suit: though in point of fact, as it very 
often happeus, the suit was not disposed of 
on that date, and was not actually heard 
until the 18th. 

On the 6th March the defendant applied 
for summons to his witnesses. That appli- 
cation was rejected by the Moonsiff on the 
ground that it was too late, The plaintiff 
made n similar application on the 7th March, 
and his application was also refused upon 
the same ground, 

The Moonsiff having heard the case on the 
18th, delivered his judgment on the 28rd 
March. “The plaintiff appears, however, to 
have been able to adduce some witnesses, and 
upon the strength of their evidence and upou 
the ground that no evidence was adduced 
on the side of the defence on which the 
. Court could act, the case was decreed in 
favor of the plaintiff. 

The Moonsiff seems to be under the 
impression that, if he had granted these 
applications for summons, the business of his 
Court would have been impeded. He must 
have made this observation under a misconcep- 
tion as to what his duties are. And as has 
been pointed out in a case reported in 
p- 680, IX Weekly Reporter, the question of 
adjournment aud summoning witnesses are 
totally distinct matters. If a party applies 
for summons to witnesses so late that he 
cannot bring the witnesses on the day of 
hearing, it still remains in the discretion of 
the Court to decide whether or no the case 
should be adjourned. And as hus also been 
pointed out in that case and in unother case 
in V Weekly Reporter, p. 111, tle Moon- 
siff is bound under the procedure to issue the 
summons to witnesses when asked for. It is 
not necessary to go so far as to say that, if 
the summons had been applied for at a time 
When it wus absolutely impossible that the 
parties should be brought in, the Moousiff 
might not then have some discretion to 
refuse it iu order that the witnesses should 
not be unnecessarily harassed,—it seems to 
haye been the opinion of the learned Judges, 
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Mr. Justice Bayley and Mr. Justice Ma- 
pherson, who decided the case in the IX 
Weekly Reporter, that the Moonsiff might do 
so. It is not necessary to say anything 
upon that subject now, because in this case 
there was nothing of that kind. There was 
when these applications weie made yet a fut. 
week before the hearing according to the 
day ‘originally fixed, and nearly a fortuight 
according to the day when the case was 
actually heard. 

This matter was also discussed on appesl 
before the Subordinate Judge, and he seem» 
to have wholly mistaken the law upon this 
point? He says:—* The law lays down the 
“ rule that parties to cases should be ready 
‘with their evidence at the time the Court 
“frames the issues.” It seems that thie 
Subordinate Judge entirely overlooked the 
provisions of Section 149, which says thar, 
if the summons to the defendant be for the 
settlement of issues only, which was s30 in 
this case, then the parties can pray for sum- 
mons to their witnesses after the issues have 
been recorded. The Subordinate Judge 
seems to be under an entire misapprehension 
in thinking that the witnesses ought to have 
been summoned for the 21st February, 
whereas in fact under the law it was not till 
after the 2tst February that summons could 


have been obtained. He also says that “il 


I set aside the Moonsiff’s decision holdiuy 
the ground aforesaid to be worthless, I am 
at a loss to understand what mode he could 
adopt in order to carry on his business.” 
I have already pointed out that the issuing 
of the summons has nothing to do with th: 
order in which the cases come on for hearing, 
or with adjournments. The Moonsiff would 
have been in no way prevented from refusing 
the application for adjournment if the sum- 
mous had been granted, and the witnesses bad 
not been present. It is quite clear upon the 
decision of this Court, ahd upon the words of 
the law, and upon the justice of the case, 
that there have been erroneous decisions In 
both the Courts below, and the decision of 
both Courts should be set aside, and the case 
remanded to the first Court for retrial. It 
will be the duty of the Moonsiff to fix a day 
for the hearing of the case and to issue sum- 
mons to such witnesses as both parties may 
desire. 

The costs hitherto incurred will abide the 
ultimate result, and it is a matter of regret 
that so much time and money have beeu 
wasted. 


^ 
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The 18th July 1875. 


Present: 


The Hon’ble Louis S.‘Jackson and W. EF. 
MoDonell, Judges. 


2 


Act XXII of 1861 s. 8.— Liability of Surety. 


In the matter of 


Balmer, Lawrie and Co. (Plaintiffs) 
Petitioners, 


versus 


Huree Narain Poddar (Defendant) 
Opposite Party. 


Mr. Stokoe for Petitioners. 


No one for Opposite Party. 


Where a Court. during the pendency of an enquiry 
under Act XXIII of 1861 a, 8, allows the defendant to 
be at large upon security for his appearance when called 
upon, if when the Court has concluded the enquiry 

„ìt is found that the defendant has appeared, the lia- 
bility of the surety is at an end. 


Jackson, J.—We think we ought not to 
make the order asked for. Apart from the 
question whether an appeal lies in this mat- 
ter, it appears to us that the Court had no far- 
ther power or control over the security in this 
case. The surety did not undertake to be 
answerable for the satisfaction of the decree, 
but merely became answerable for a very 
limited purpose. Section 8 of Act XXIII 
of 1861, after enabling the Court to examine 
the applicant and to call upon the plaintiff 
to show cause, and, providing that should the 
plaintiff fail to show cause, the Court may 
direct the discharge of the defendant from 
custody, goes on to say that the Court may, 
if necessary, make an enquiry into the alle, 
gations of either party, and during the 
pendency of such enquiry may allow the 
defendant to be at large upon seourity ; if 
the defendant furnish good and sufficient 
security for his appearance at any time wien 
called upon while such enquiry is beng 
made, “ his surety or sureties undertak og 
in default of such appearance to pay the 
amount mentioned in the warrant.” We 
see, therefore, that if when the Court has 
concluded the enquiry the defendant has ap- 
peared, the liability of the surety in that 
particular case is at an end. The appli- 
cation is refused. . 
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The 14th July 1875. 


Present: 


e 3 
The Hon'ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Collusive Transfer of Property— Onus 
Probandi. 
e 


Case No. 154 of 1874. 


Regular Appeal from a decision passed by 
the Judge of Dacca, dated: the 20th 
March 1874. 


Chunder Nurnin Sen and another (Defend- 
guts) Appellants, 


versus 


Amirto Lall Sen and others (Plaintiffs) 
Respondents. 


Baboos Kalee Mohun Dass and Mohinee 
Mohun Roy for Appellants. o 


Baboos Nullit Chunder Sen nnd Rash 
Beharee Ghose for Respondents, 


Where the authenticity and dona fides of a heba were 
called unto question, on the ground that, at the time the 
instroment was executed, the executants were in a 
state of indebtedness, and the registiation was delayed 
until the making of certain decrees against them: 

Hep, that it lay on the parties whose intention was 
impugned to give satisfactory evidence of a satisfactory. 
kind of the dona fides of the suspicious transaction, 


Jackson, J.—TxHI18 was a suit brought by 
the plaintiffs to obtain a declaration that a 
certain deed of heba, purporting to have 
been made by Narain Doss Sen in favor of 
Joy Doorga, depriving the said Narain Doss 
himself of all interest in the property, and 
also depriving his son Parbutty Doss, was 
fraudulent and collusive, created with the 
intention of defrauding creditors, and had no 
real operation. The plaintiffs nre members 
of the same family. with Parbutty, and his 
sons, who are the other defendants, and the 
witnesses, and the evidence amply show that 
this mode of dealing with the property, 
viz, the granting of hebas in the names of 
females of the tamily, has been extensively 
resorted to. The defendants alleged that 
the heba was a bon@ fide and really oper- 
ative deed ; and tried to show that since the 
execution of it, Narain Doss himself had 
ceased to have any interest in the property, 
but merely managed it on behalf of the 


1876. | Civil 





donee, and that the persons taking beneficial 
interest under the heba had exercised all 
sorts of ownership, and were the real owners. 
The Judge has gone at exceeding length 
into, the facta of the case, but we do not 
think it necessary that we should follow bim 
in all his observations. The case has been a 
good deal laboured by the learned pleader 
for the a appellants ; but we think 
that upon the whole the conclusion at which 
the Judge has arrived is the correct one. 
The facts stated by the Judge in his judg- 
ment, and the evidence which is ample 
enough ns to the indebtedness of Narain 
Doss and hia son Parbutty at the time when 
this instrument was executed, afford ample 
ground for throwing doubt upon the authen- 
ticity and bona fides of it. The heba, no 
doubt, was registered, but the registration was 
not immedinte, and seems to have been delay- 
ed until after the making of certain decrees 
against Narain Doss and Parbutty. That 
being so, it certainly lay upon the defendants 
to give evidence ofa satisfactory kind show- 
ing (hat this extremely suspicious transaction 
was bona fide intended to convey the pro- 
perty. Now it must be observed that Par- 
butty, the son of Narain, who must be now a 
person of considerable age, and who is pre- 
sumably well acquainted with the state of the 
family, with his father’s affairs, and his own, 
has not thought fit to give evidence in the 
case.. The pleader says, and there may be 
some truth in it, that it was owing to that 
old fashioned prejudice and objectian to give 
evidence. We can only say that if persons 
being concerned in a litigation, in which 
their own evidence is of very great impor- 
tance, choose from superstition or otherwise 
to withhold their evidence, they must take 
the consequences. As the Judge observes, 
much of the evidence on which the defend- 
ants rely in support of the heba consists of 
that of persons who had taken some portions 
of the property by mortgage from or purchase 
under the defendants 2 and 3, who are said 
to be now the owners ; but in each of these 
cases it ia either clearly shown, or there is 
reason to believe, that Parbutty, although he 
was not ostensibly party to the transactions, 
was present and gave his consent, so that he 
thereby deprived himself of the power of 
afterwards repudiating those transactions. 
We think that on the grounds stated by the 
Judge, the defendants have entirely failed to 
make out the bond fide character of the 
heba, and under these circumstances: it is 
clear that the order has been properly made 
that the property is answerable for the debts 
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of Parbutty ond his father, The appeal 3 
dismissed with costs, This appeal bemg 
dismissed by consent, appeal No. 191 ıs 
withdrawn, each party paying his own costs 
of that appeal. 


The 28th July 1875. 


Present: 
The Hon’ble G. G. Morris, Judge. 


Special Appeal— Remand. 
Case No. 2219 of 1874. 


Special Appeal from a deciston passed by 
the Second Subordinate Judge of My- 
mensingh, dated the 15th June 1874. 
reversing a decision of the Moonsiff of 
Necklee, dated the 31st January 1873. 


Abdul Rohman and others (Plaintiff: ) 
Appellants, 


Versus 


Bibee Sofy Mikhayesh Saheba (Defendant) 
Respondent. 


Moonshee Serajul Islam for Appellants. 


Baboos Nil Madhub Sen and Lall Mohun 
Dass for Respoudent. 


As it appeared in special appeal that the Lower 
Appellate Court had not considered the weight of cer- 
tain evidence, but had come to a fecon upon an 
imperfect and partial view of the evidence, tne High 
Court remanded the case for a retrial on the merits. 
THe question for determination in this case 
was, whether the plaintiffs had been wrong- 
fully dispossessed by the defendants from a 
certain Kharijah Talook called Barum Khan 
Tuppeh Hajradee within Mouzah Buttail. 
The Lower Appellate Court, differing fiom 
the first Court, found that no such Kharijah 
Talook existed, and that the Talook Buram 
Khan, bearing No. 227 on the Towjee Register, 
was in the possession of the defendants in 
its entirety asa shikmee talook in connec- 
tion with Tuppeh Bullorampore. In special 
appeal it is contended that this decision is 
wrong ; that the Subordinate Judge bas dis- 
regarded and treated as inadmissible certain 
legal evideuce, that is to say, he has rejected 
from consideration the thakbust map of 
1854 ; and ulso that he has misconceived the 
meaning of the quinqueunial papers of 1202 
relative to this estate, and the connection 
that exists between this official record and 
the thakbust map aforesaid. He has thus 
erred in the investigation of the case, so 
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that the right determination of it on its 
metits has been prejudiced. 

It seems clear that the thakbust map of 
185-4 wus admissible as eyidence, and should 
have been tuken into consideration for what 
it was worth. Indeed the vakeel for the 
defendants admits that its exclusion from 
consideration altogether cannot be defended, 
but he contends that in point of fact this map 
ig of little value as evidence at all, Looking 
at this thakbust map, which it must be 
lemembered is a contemporaneous record 
prepared by a Government officer on the 
g:ound ia the presence of the parties or their 
representative, and bearing as it doe® the 
signature of such representative, it is evident 
that within Mouzah Buttail, a Mehal -called 
Kismut Mottail, whicli is admitted to be the 
sume as Baram Khan, No. 227, is found 
recorded in connection with Tuppeh Hajradee. 
There is also within the same village recòrd- 
ed a mehal in connection with Tuppeh 
Bullorampore, and it is noted that the vil- 
luges of these two Tuppehs are in the 
mofassil practically distinct. But inasmuch 
as they both beloug to the same estato, 
no separate definition of their lands has been 
made. Turning to the quinquennial papers, 
we find this same Mehal Kismut Mottnil 
recorded in connection with Tappeh Hajradee. 
And the plaintiffs point out that this Tuppeh 
Hajradee Kismut Mottail is identical with the 
property specified and noted in the thakbust 
map. There js, therefore, it appears to me, 
much force in the argument derived from these 
documents that Baram Khan Tuppeh Hajradee 
aud Baram Khan Tuppeh Bullorampore are 
not identical, but are distifct properties. 
The Subordinate Judge ought to have duly 
cousidered the weight of this evidence. Not 
having done sgo, he has come to a decision upon 
au imperfect and partial view of the evidence, 
aud therefore the case must be remanded to 
him for retrial on the merits. 

It must also be observed that whereas the 
first Court has given very full reasons for dis- 
believing the evidence of the witnesses of the 
defendant, the Subordinate Judge without 
assiguing any reason for taking a contrary view 
describes these witnesses as credible witnesses 
who have satisfactorily established the defend- 
auts’ case. If he found reason to believe the 
defendunts’ witnesses and to discredit those 
of the plaintiff, he should, when the first 
Court had expressed such a decided opinion 
upon the point, have given clearly bis 
reusons for differing from the first Court. 

‘ The case will be remanded for retrial. 
' Costs to abide the event. 


THE WEKKLY REPORTER.” Rulings. Vol. XXIV. 





The 29th July 1875. 


Present: 


The Hon’ble A. G. Macpherson and G. G. 
Morris, Judges. 


Review—Jurisdiction. 
Cuse No. 254 of 1874. 


Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 24th 
November 1873, reversing a decision of 
the Subordinate Judge of that district, 
dated the 18th August 1869, 


Gour Pershad Surmah and another (Plaintiffs) 
Appellants, 


VET SUS 


Anjub Ali and others (Defendants) 
Respondents. 


Baboo Bussunt Coomar Bose fur Appellants. 


Baboo Grish Chunder Ghose for 
Respondents. 


Where a review is granted on an application made out 
of time and without any reason being shown for the 
delay, the granting of the review and all the proceedings 
taken subsequently are without jurisdiction. 


Macpherson, J.—Tuis is a special appeal 
from a decision of the Judge of Sylhet, 
passed on a retrial held after the Judge bad 
granted a review of tle judgment of his pre- 
decessor. 

On the 7th of December 1870, a Division | 
Bench of the High Court remanded the case 
to the Judge of Sylhet for retrial. On the 
3rd of June 1871, Mr. Cockburn, who was 
then the Judge of Sylhet, tried the case 
and dismissed the plaintiff's suit. More 
than a year afterwards, on the 29th Septen- 
ber 1872, the plaintiff applied for a review 
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of judgment; and that application was 
rejected, on the 15th January 1878, by Mr. 
Muspratt, who had succeeded Mr. Cockbarn 
os Judge. On the 15th of April 1873, the 
plaintiff again applied for a review: but 
that application could not be entertained, not 
being made on a petition duly stamped. On 
the 29th of May 1873, the plaintiff again 
applied, filing the proper stamps. On the 
18th of August 1878, Mr. Muspratt granted 
a review, And the case coming on before 
him for hearing on the 24th of November 
1873, he gave the decision, which is now 
appealed from. The effect of that decision 
is to do that which his predecessor had 
done, namely, to dismiss the plaintiff’s suit. 

The respondent objects that the appellant 
cannot be heard because the whole of, the 
proceedings upon which this appeal is based 
were wrongly taken in the Court below, and 
without jurisdiction on the part of the Judge, 
who, under the circumstances, had no power to 
grant a review. The point is that the Judge 
had not jurisdiction to grant a review of the 
judgpent of the 3rd June 1871, and therefore 
that his proceedings were wholly without 
jurisdiction and bad, and not open to special 
appeal on behalf of the plaintiff. The 
application for review made on the 29th of 
September 1872 was clearly out of time: 
and no reason for the delay appears from the 
proceedings to have been shown at all. But 
supposing no question arose ns to the irregu- 
larity of entertaining that application with- 
out sufficient cause shown for the delay in 
making it, the admission of the second 
application for review was wholly out of 
time with reference both to the original 
decision of the 8rd June 1871, and to the 
rejection of the previous application on the 
15th January 1873,—not that we mean to 
say that because the plaintiff had made an 
application which was rejected on the 15th 
January 1873 that would give the plaintiff 
a fresh start, or would entitle him to make a 
fuither application for review as of course 
if he came within the ordinary time from 
the 15th January 1873. , 

In whatever way the case is looked at, 
the application on which the review was 
granted (and which was made on the 29th 
May 1878) was out of time, and the Court 
had no jurisdiction to entertain it, except 
upon sufficient cause being shown. And no 
cause appears to have been shown. That 
being so, the granting of the review and all 
the proceedings taken subsequently were 
without jurisdiction, We reject the appeal 
with costs, 


THE WEEKLY REPORTER. 


Tiulings. 267, 


The 30th July 1875. 


Present: 


The Hon’™ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Limitation—Act IX of 1871— User. 


Case No. 1007 of 1874. 


Special Appeal from a decision passed by 
the Judge of sarur, dated the 38rd 
February 1874, affirming a decision af 
the Sudider Moonsiff of that distrie?, 
dated the 24th December 1872. 


Baboo Luelimee Pershad Narrin Singh 
and another (Plaintiffs) Appellants, 


versus 


Tiluckdharee Singh and others (Defendants) 
Respondents. 


Baboo Judoo Nath Sahay for Appellants. 
Mr. M. L. Sandel for Respondents. 


Act IX of 187!, Sch. II, does not apply to suita 
instituted before the lst of April 1878. 

A suit to establish a claim to an easement, based upon 
a continuous user for twenty yenrs, must, with referenca 
tos. 27, be brought within two years from the and of 
such period. 


Alitter, J—Wer do not think that tho 
Judgeis right in saying that the provisions of 
Article 81, Schedule II of thesnew Limitation 
Law applies to this suit. By Section 1 of 
that Act, nothing in Parts II and III of it 
applies to suits instituted before the Ist of 
April 1878. The Schedule in question is 
part of Section 4, Part II, and the suit being 
instituted on the 19th of June 1872, the 
Schedule referred to above does not apply. 
We think, therefore, that the reason given by 
the District Judge for holding that the 
plaintiff's claim is barred by limitation under 
the Schedule in question is not valid, but nt 
the same time we think it ia unnecessary to 
remand this case. It has been concurrently 
found by both the Courts below that the 
obstruction to the flow of the water from the 
plaintiffs land to the defendant’s mouzah 
took place on the 18th of October 1865, and 
the plaintiff's claim for the easement being 
based upon a continuous user, Section 27 
of the new Limitation Act applies, because, 
according to the Section already referred 
to (Section 1), Part IV is made applicable to 
sunits instituted after the Ist of July 1871. 
Therefore Section 27 of the new Limitation 
Act applying to this suit, it is quite clear 
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that the plaintiff's claim must be dismissed 
upon the ground that the suit hag not 
been brought within two years from the 
date of the obstruction, because, according to 
that Sectton, the plaintiff cannot obtain a 
decree without proving that he has been in 
enjoyment of this right of easement for a 
period of twenty yenrs, and that period ending 
within two years next before the institution 
of the suit. On the finding of both the 
Courts below, it is clear that it is Impossible 
for the plaintiff to prove this fact, because, 
as it has been found, the obstruction took 
place in 1865, and the suit was not instituted 
until the 10th of June 1873. For these 
rengons, we think, it is unnecessary to remand 
the case, and we uphold the order of dis- 
mis:al passed by the Courts below, but upon 
different reasons. 

The speciul appenl is dismissed with costs. 


The 2nd August 1875. 


Presené: 


The Hon’ble Romesh Chunder Mitter, 
Judge. 


Special A po Objections— Reasons for 
jscrediting Witnesses. 


Case No. 1823 of 1874. 


Special Appeal from a decision passed by 
the Judge of Patna, dated the 16th 
May, 1874, modifying a decision of the 
Sudder Moonsiff of that district, dated 
the 22nd August 1878. 


Mukdoomunnissa (Plaintiff) Appellant, 
ver sus 


Nokhy Singh (Defendant) 
Respondent. 


Mr. C. Gregory and Moonshee Abdool 
Baree for Appellant. 


Baboo Bhowanee Churn Dutt for 
Respondent. 


Where certain decrees were used as evidence by the 
first Court without objection veing raised either there or 
in the Lower Appellate Court, objection was not allowed 
to be taken in special appeal, because, if it had been 
urged in the Lower Courts, it might have been effec- 
tually met there, 

The Lower Appellate Court ought to give its reason for 
discrediting pal evidence believed by the firat Court; 
but its omission to do so is not sufficient to warrant 
reversal of its judgment, especially where the reasons 
are evident, 


Two grounds have been urged before me 
in special appeal,—1 at, that the decrees of 1846 
and 1847, relied upon by the District Judge, 


are not evidence against the special appellant, 
because neither the plaintiff nor his ancestors 
noretheir predecessors in title were parties to 
those decrees ; 2nd, that the District Judge, 
in overruling the opinion of the first Court 
upon the credibility of the witnesses examined 
by the plaintiff, should have assigned his 
reasons for his opinion. P 

As regards the first objection, it appears to 
me that it is only an after-thought. The 
Moonsiff in his judgment says :—“ Some old 
“decisions are shown by the defendant ng 
“regards the rate of rent being Rs. 2-8 
“ner beegah, but by a subsequent decision 
“filed by the plaintiff, and the statement 
“of the defendant’s own witnesses made to 
“it, it ia found that that rate of rent did not 
“continue.” From these observations, it is 
qnite clear that the Moonsiff allowed these 
decisions to be used ns evidence, although for 
the reasons given by him he did not act upon 
them. No such question as is now raised 
hefore me was raised before the Moonsiff. 
If the fact were so that these decisions were 
not by law evidence against the plaintiff, he 
would naturally have objected to their recep- 
tion in the first instance, and if he had object- 
ed to their reception, probably the defendants 
would have been in a position to establish 
that the plaintiff in that suit, Bunsee Persbad, 
was the predecessor in title to the plaintiff 
in this suit; but I find that no such objection 
was taken before the Moonsiff. I also find 
that before the District Judge the objection 
now raised before me was not even distantly 
mentioned. The question upon which the 
parties went to trial in both the Courts below 
seems to have been whether, notwithstanding 
the old decrees showing n lower rate, the 
plafutiff had been collecting the rents at a 
higher rate since the year 1275. The dis- 
trict Judge has held that this case set up 
by the pluintiff has not been made out to his 
satisfaction. I am of opinion, therefore, that 


«| this ground of special appeal must fail. 


With reference to the second ground of 
special appeal, I think that the Judge ought 
to have in his judgment given his reasons in 
full for discrediting the oral evidence adduced 
by the plaintiff ; but that omission I do not 
think is sufficient for entitling the special 
appellant to ask for the reversal of his judg- 
ment. The reasons, although not given, are 
quite evident, because if, by the decrees of 
1846 and 1847, the defendants were liable to 
pny rent only at the rate of Rs. 2-8 per beegah, 
it is not probable that they voluntarily agreed 
without a suit for enhancement to pay » higher 
rate. It appears to me also that the District 
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Judge must have examined that evidence 
before he came to the conclusion that he 
could not agree as to its value with ehe 
Court of firat instance. 

For these reasons, I do not think that any 
ground has been made out for interference in 
special nppenl. The appeal is therefore 
dismissed with costs. 








The 9th August 1875. 


Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


) Ejectmeni— Special Appeal— Objections. 
Case No. 674 of 1874. 


Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 19th 
December 1873, affirming a decision of 
the Officiating <Aloonsiff of Tajpore, 
dated the 28th June 1873. 


Mohun Singh (Defendant) Appellant, 
e 
versus f 


Mussamut Jugbutty Kooer (Plaintiff) 
Respondent. 


Mr. M. L. Sandel for Appellant. 


Baboos Chunder Madhub Ghose and 
Hureehur Nath for Respondent. 


In a suit for ejectment, where defendant pleaded a 
pottah which both the Lower Courts found to be collu- 
sive, it was contended in special appeal that they had 
not taken into conmderation evidence which defendant 
was prepared to give as to the bona fides of a farkhuttes, 
showing that he bad paid rent to the end of 1276: 

HE Dp that this was a fair ground of objection, for «as 
possession had remained with defendant without any 
objection on plaintiff’s part for six or seven years, 1f 
defendant could prove his farbkAuties, his possession 
would be shown to be that of a tenant, and not a tres- 
passer, and anything due from him would be rent and 
hot mesne profits, 


Glover, J.—Tais was a suit to recover 
possession of land which the plaintiff alleged 
that the defendant was holdiog without any 
right todo so. Her statement is that there 
was a pottah executed in defendant's favor 
extending up to the year 1278, but that for 
various reasons although executed that 
pottah was never registered, and was in 
fact cancelled. That notwithstanding that 
the defendant No. 1 contrived to get posses- 
sion, the plaintiff says forcibly, and to retain 
that possession up to the year 1279 Fuslee 
when he gave an under-lease or kutkina to 


the defendant No. 2. The plaintiff sues 
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therefore to eject the defendant from tho 
land. The defendant’s statement is that he 
held under a pottah extending from 127) 
to 1283 granted to him by the plaintiff unc 
Raj Kishore Lall jointly. 

Both the Courts below have found that 
the pottah under which the defendant claims 
to hold this land is a false and collusive one. 
aud that it was never executed, and that 
in fact Raj Kishore Lall, one of the alleged 
executants, is a madman, and could uot 
execute it. The first Court gave a decree 
against the defendants 1 and 2 and made them 
both liable for mesne profits, the amount of 
which was reserved for determination in 
execution of decree. The Judge ou appent 
upheld the order as to the pottah, but thought 
that the second defendant had been impro- 
perly made liable for wassilat. He made the 
first defendant only so liable, and to that 
extent be modified the decree of the {iist 
Court. 

In special appeal it is contended that put- 
ting aside the question of the pottah upon 
which there is no doubt that a distinct finding 
of fact has been come to by both the Lower 
Courts, neither the Moonsiff nor the Judge 
took into consideration the evidence which 
the defendant was prepared to give as to 
the bona fides of his farkhuttee which 
shows that he paid rent up to 1276; that he 
had witnesses to- prove this document, but 
that the Judge considered it unimportant 
inasmuch as the question was one which 
had reference only to the amount of mesne 
profits, and as these were-to be determined 
in the execution stage, it was unnecessary 
to decide as to the genuineness of the far- 
khuttee, On this point we think the special 
appellant has a fair ground of objection. 
The plaintiff herself, although she states that 
for some reason or other, why, she does not 
make at all clear, the pottah which she 
admits to have been executed in the defeu- 
dant's favor was never carried out, admits 
that the defendant took possession, and it is 
clear from her own statement that this pos- 
session remained with the defendant without 
any objection being made on her part for 
six or seven years at least. If then it could 
be shown by the defendant by proving this 
farkhuttee that he bad been in continued 
possession up to 1276 paying rent to the 
plaintiff, it is clear that his possession would 
be that of a tenant and not of a wrong-doer, 
and anything that may be found to be due 
from him for the use and occupation of the 
Innd would be rent and not mesne profits, 
It was therefore very important for the 
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defendant to be allowed to prove this fact, 
namely, that he was in possession under the 
plaintiff, not as a trespasser, but as a tenant. 
It is unnecessary, however, to remand 
the ‘case for a trial on this matter to the 
Judge, because by consent of the parties 
an arrangement has been come to in special 
appeal which makes it unnecessary to pro- 
tract the litigation further. The defendant 
is willing to pay what he admits to be the 
rent due by him for.the years subsequent to 
1276, and this has been accepted by the 
pleader for the special respondent. This 
being so, of course, it will be unnecessary 
to have any further enquiry into the quéstion 
of wassilat, ond that portion of the Lower 
Court’s decision which declares the defen- 
dant No. 1 liable for wassilat must be 
annulled. So much of the decision will 
remain which declares the pottah put for- 
ward by the defendant to be false, and that 
the plaintiff is entitled to recover possession 
of the land which she claims and to.it will 
be added that the defendant pay to the 
plaintiff the amount which he admits to be 
due as yearly rental, namely, Rs. 50 per 
annum from 1277 to the date of delivery of 
possession to the plaintiff. Each party will 
bear their respective costs ia this appeal. 


The 11th August 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Special Appeal— Limitation. 
Case No. 999 of 1874. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 2nd 
February 1874, affirming a decision of 
the Moonsiff of Sewan, dated the 14th 
December 1872. 


Shaikh Peer Nuzur and others (Defendants) 
Appellants, 
versus 


Lall Mahomed and others (Plaintiffs) 
Respondents. 


Moonshee Mahomed Yusooff for Appellants. 


Mr. M. L. Sandel for Respondents. 


The question of limitation was not allowed to be raised 
in special appeal where it had not been raised below. 


Mitter, J—Wer do not think that there 
is any ground for our interference in this 


case. The suit was for possession of 7 bee- 
gahs 5 biswas of land by setting aside a 
koBalah, which has been set up by the defend- 
ants. Both Courts have come to the finding 
of fact that the kobalah is not a genuine 
document, nnd have given a decree in 
favor of the plaintiffs. The points raised 
in special appeal are, that the question of 
limitation haa not been tried by the Lower 
Appellate Court, and that a former decision, 
passed between the parties under Act VIII 
of 1869, should have been taken as conclu- 
sive on the question of the genuineness or 
otherwise of the kobalah set up by the defend- 
ants. On referring to the judgment of 
the District Judge, it is quite clear that the 
question of limitation was not raised below. 
He distinctly mentions that only two grounds 
were urged before him, and the question of 
limitation is not one of them. We therefore 
cannot allow the special appellant to raise 
it here now. As regards the other objection, 
we find that there was no adjudication in 
the former suit by a Court of competent 
jurisdiction upon the question of the genuine- 
ness or otherwise of this kobalah. 

The special appeal must therefore be dis- 
missed with costs. 

Glover, J.—I concur. 








The 12th August 1875. 


Present: 


The Hon’ble A. G. Macpherson and H. B. 
Lawford, Judges. 


Act IX of 1871, Sch. IZ, Art. 30— Limitation. 


Reference to the High Court by the Deputy 
Commissioner of Manbhoom, dated the 


25th June 1875. , 
Ram Singh Mohapattur (Defendant) 
. Appellant, 
versus 


Bhottro Mavjee Sonthal (Plaintiff) 
Respondent. 


Plaintiff's bullocks having been seized in execution of 
a decree obtained by defendant against third parties, 
plaintiff put in a claim and the bullocks were released 
on'l5th January 1874. On 16th January 1876 plaintiff 
instituted on action for damages caused by the deten- 
tion of the bullocks: 

Hep that the case fell under Act IX of 1871, Sch, HU, 
Art, 80, and that the suit was barred by limitation. 


Case.—Tux bullocks of the plaintiff were 
seized in an execution of a decree obtained 
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by the defendant against Huree Ram Manjee 
aud others by order of Court. Plaintiff put 
in a claim, and his claim was allowed, and the 
bullocks were released on the 15th January 
1874, Plaintiff instituted this action for 
damages on the 15th January 1876. The 
suit is for loas of rice crop owing to plaintiff ’s 
having been unable to plouglr the land after 
sowing the seed. 

The Moonsiff decreed the claim in part, 
and the defendant has appealed on the 
ground that the claim is barred by time 
under the provision of Schedule II, First 
Division, Articles 26 and 30. 


Opinion of the Deputy Commissioner. 

I think there are such reasonable doubts 
in the case as justify a reference to the High 
Court. -At the same time my opinion is that 
the Articles quoted by the appellant’s vakeel 
do not apply. 

The suit is not for taking or damaging 
moveable property. Defendant neither took 
nor damaged any moveable property, and the 
Paoi does not pretend that he did, and I 
do not think that the claim is for wrongful 
seizure of moveable property under legal 
process. If defendant had wrongfully seized 
plaintiff’s bullocks and had released them in 
time to admit of his ploughing his land, 
plaintiff could have had no relief for the 
wrougful seizure under this suit. 

Further, I do not see how time could run 
against plaintiff from the date of seizure, for 
at that date he had no cause of action under 
this suit. He had suffered no damage, and 
could have brought no action for damages on 
that date ; it was not for months after the 
wrongful seizure that plaintiff could have 
estimated the dgmage he had sustained by 
defendant’s act. Indeed, had defendant been 
in a position to prove (and had the famine in 
the district been only a little worse, he would 
have been in a position to prove) that, 
notwithstanding the wrongful seizure, plaintiff 
had as a matter of fact suffered’ no damage, 
plaintiff could have obtained no relief under 
his present suit. 

Under. these circumstances I consider that 
Article 40, First Division, Schedule II of 


, Act IX of 1871, applies to this suit, -and 


that the suit is not barred. 


The judgment of the High Court was 
delivered as follows by— 


Macpherson, J.—We are of opinion that 
the case falls under Article 30 of Schedule 
IL of Act IX of 1871, and that the suit is 


therefore barred. 


The 12th August 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Cross- Decrees—Set-off—Act VILI of 1859 
33. 209 and 246. 


Case No. 1461 of 1874. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 30th 
March 1874, affirming a decision of the 
Additional Moonsiff of Buxar, dated 
the 23rd July 1873. 


Sheo Narain Singh (Plaintif ) Appellant, 
versus 


Choonee Bhuggut and another (Defendants) 
Respondents. 


Baboo Huree Hur Nath for Appellant. 


Baboos Hem Chunder Banerjee and Ram 
Churn Mitter for Respondents. 


A got a decree against B, who subsequently got n 
larger decree against A, which he sold to ©. After that 
A executed his decree, and put up B's decree for sale 
and bought it himself C then took out execution 

A, who having unsuccessfully put in a claim 
under Act VIII of 1859 s. 246, broug&ta suit to have 
his claim established, and the sale of B’s decree to C 
declared collusive. Both the Lower Courts found that 
the sale was bond fide. 

HELD, that this finding could not be set aside in special 
appeal, but that when C took out execution, A might 
apply for a set-off under s. 209. 


Glover, J.—Taex plaintiff in this case got 
a decree against the defendant No. 1 iu 
December 1865, for Rs. 373. This defendant 
in April 1871, got a decree against the 
plaintiff for Rs. 500. Thereupon ihe 
defendant No. 1 sold his decree to the 
defendant No. 2 in August of the same year. 
In the year following the plaintiff executed 
the decree he had got against the defendant 
No. 1, and put up the defendant’s decree 
against himself for sale in execution, and 
bought it himself on the 10th of May 1872. 
The defendant No. 2, to whom the defendant 
‘No.1 sold the decree for Rs. 500, is now 
executing the decree against the plaintiff, 
and the plaintiff’s claim under Section 246 
having been disallowed, he brings this suit 
to have it declared that his claim under a 
purchase by him of defendant No. 1’s 
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decree of April 1871 against himself holds 
good, and that the sale of the same decree 
by the defendant No.1 to the defendant 
No. 2 is invalid on the ground that it was a 
collusive transaction between these two 
defendants, that no consideration passed, and 
that in fact no sale took place. This was 
the case made by the plaintiff, nnd it was 
found against him by both the Lower Courts 
that the sale was bond jide, and that the 
decree passed from the defendant No. 1 to 
the defendant No. 2. That being the case, 
the special appesl of course must fail. As 
to any equity which the plaintiff may have 
under his decree, that must be determined in 
another suit. When the party in whose 
hands the decree for Rs. 500 has fallen takes 
out execution, he, the plaintiff, can apply to 
the Moonsiff under the provisions of Sec- 
tion 209, and may be entitled to set-off his 
decree ogninst the defendant No. 1’s claim 
for Rs. 373 and to pay the balance only, but 
this must depend upon the facts of the case 
which are not at present before us. It is 
sufficient in this case to say that the special 
appeal must fail, and we therefore dismiss it 
with costs. 


The 18th August 1875. 


Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Easement—Limitation—Appellate Court's Treat- 
ment of E’vidence—Special Appeal. 


Case No. 1112 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 18th February 1874, affirming a 
decision of the Moonsiff of Nowadah, 
dated the 14th July 1873. 


Mohunt Deo Surun Poory (Defendant) . 
, Appellant, 


wersus 
Mooushee Mahomed Ismail and others 
(Plaintiffs) Respondents. 


Mr. R. T. Allan and Baboo Nil Madhub . 
Sen for Appellant, 


Moonshee Mahomed Yusoof for 
Respondents. 


A claim to an easement is one relating to an interest 
in land, and 1s governed by the lunitation of twelve 
years, 


ae a ground for special appeal, 1f the Appellate 
urt disregards one side of a case, and turns its 
attention exclusively to the evidence on the other; but 
it fs no error of law merely to pronounce no objection 
upon the evidence on the former side, 


Glover, J.—Mr. ALLAN for the special 
appellant contends that the plaintiff was 
bound to prove that he had enjoyed the 
privilege he claimed as an easement without 
interruption for twenty ydarsa, within two 
years of the date of instituting the suit. 

This objection would have had something | 
in it if the plaintiff had come into Court 
claiming a title by prescription, for in that 
case Section 27 of the new limitation would 
have applied. But he has not done so, nud 
moreover the Lower Courts have found that 
the Pyne up to the place where it bifurcates 
is the common property of both litigants. 

As to the question of limitation, the suit 
would be one relating to an interest in land. 
The point has been ruled in Oodoi Monee 
Dabee v. Hurro Kishore Dutt, IV Weekly 
Reporter, 107, and plaintiff would have twelve 
years’ time in which to bring his suit. The 
present claim isa long way within limita- 
tion period. No. 31, Schedule II, Part V. 
Act IX of 1871 (the new Limitation Law) 
does not apply, this suit having.been iusti- 
tuted before the Ist of April 1873. 

Then it is said'that the Subordinate Judge 
has pronounced no objection upon the defend- 
ants evidence. This is so, but that of 
itself would be no error of law. If it conid 
be shown that the Lower Appellate Court had 
entirely disregarded one side of the case and 
had turned its attention exclusively to the 
evidence of one of the litigants only, that 
would be a ground of interference in special 
appeal ; but there is not the least reason to 
suppose that this was the case here. The 
Subordinate Judge is confirming the deci- 
sion of the Moonsiff, and as the defendant 
was the appellant, the whole of the evidence 
wns no doubt brought before him, and spe- 
cially that which benefited the appellant’s 
case. 

I do not think we should be justified in 


‘remanding this case merely for the purpose 


of supplementing an omission of this -sort, 
there being no reasonable doubt of the fact, 
that the Subordinate Judge did his duty 
properly, and took into consideration the 
evidence adduced by either party. 
The appeal must be dismissed with costs. 
Mitter, J.—I concur. 


N 
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The 16th August 1875. 


Present: T ö 


The Hon’ble Sir Richard Garth, Kt.. Chief 
Justice, and the Hon’ble E. G. Birch, 
Judge. 


i , Pottah— Presumption in respect lo their Here- 
° ditary Character. 


Case'’No. 862 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Rajshahye, 
dated the 3rd December 1878, reversing 
a decision of the Officiating Moonsiff of 
Pubna, dated the 29th June 1872. 


Nubo Doorga Doasia (Plaintiff) Appellant, 
Versus 


Dwarka Nath Roy and others (Defendants) 
Respondents. 


Baboos Mohinee Mohun Roy and Issur 
Chunder Chuckerbutty for Appellant. : 


Babdéos Hem Chunder Banerjee and Kashee 
Kani Sen for Respondents. 


Although a pottah purported to be a grant only to the 
particular person to whom ıt was made, yet as it passed 
from father to son, and son to grandson, and possession 
was taken under it and continued from between 75 and 
80 years, and the pottah did not contain any word -or 
expression aang inheritance or transfer, HRED that 
the tenure might faurly be presumed to be hereditary. 


Garth, C.J.—THE only question in this 
cense is whether the pottah, which upon the 
face of it purports to be a grant'‘only to 
the particular person to whom it is made, 
is really of an hereditary and transferable 
character. - We are of opinion that the 
Subordinate Judge was' wrong in holding 
that it is not. We have looked at the judg- 
ment delivered by the Moonsiff in another 
suit relating to the same pottah, 206 of 
1872, and referred to in his judgment, and 
the view taken by him of this question in 
that suit appears to us to be perfectly correct. 
He says :—“ The pottah above referred to 
“is ns old as 1202 B.S., and though’ it 
“ contains no ‘words of inheritance’ (as 
“it is said in English law), still as there has 
“been continuous possession thereunder for 
“upwards of seventy-five years, the heredi- 
“ tary character of this tenure may be fairly 
“presumed. The Privy Council case* of 
“Baiboo Dhunput Singh, appellant, dated 
“ 20th December 1867, if I recollect aright, 
“ig in point. Besides, there is evidence 
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“to show that the tenure has been freated 
“as hereditary by the maliks, and the pottah 
‘itself does not contain any word or expres- 
“sion barring inheritance or transfer.” 

Now it is admitted that thig pottah was 
duly made; it is admitted that possession 
was taken under it; that it passed from 
father to son, aud son fo grandson, and 
possession under’ it has continued from 
between 75 and 80 years. We are now 
asked to say that this pottah merely conferred 
n right,of occupancy. The cases cited to 
us by the respondents upon this point 
proceeded upon an entirely different class 
of contracts, a different class of tenures, 
tenures which, as we just observed, had 
their origin under the Aot X of 1859. 
We cousider that the decisions of the Privy 
Council are quite conclusive upon the 
question before us, quite apart fiom any 
view that we ourselves should have taken 
in the absence of those decisions, and which 
we may say would be oue very strongly in 
favor of the appellant, 
ache dppeal will, therefore, be allowed 
with costs. 


The 16th August 1875. 


Present : 


The Hon’ble A. G. Macpherson and H. B. 
Lawford, Judges. 
© 


Confirmation of. Possession—Formof Suit. 
Case No. 118 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Patna, dated 
the 18th September 1873, affirming a 
decision of the Additional Sudder Moon- 
siff of that district, dated the Tth 
December’ 1872. 


Rash Dharee Singh and others (some of the 
Defendants) Appellants, 


DETS US 


Nuthoonee Singh and others (Plaintiffs) 
Respondents. 


Baboos Motee Lall Mookerjee and Boodh 
Sen Singh for Appellants. 


Baboo Huree Hur Nath for Respondents. 


In a suit for confirmation of possession of property 


, belonging jointly to plaintiffs and defendants, where 
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plaintiff was found, on his own showing, to be out of 
possession, HELD that the suit should have been treated 
as one for recovery of possession. 


Lawford, J.—Te Subordinate Judge and 
the Moonsiff both find on the evidence that the 
Ahars in dispute belong jointly to plaintiff, 
as proprietor of Mouzah Nisf Sonawan, and 
to defendants, as proprietors of Mouzahs 
Goneshpore Sonawan and Moheshpore Sona- 
wan; that plaintiff and defendants have 
nlways divided the produce of the Abars; 
that plaintiff has always been in the habit of 
irrigating his lands from these Ahars ; and 
that he has suffered damage to the extent 
complained of in consequence of defendants’ 
conduct. 

It is contended that, inasmuch as plaintiff 
is on his own showing out of possession of 
the property in dispute, it was not competent 
to him to sue for confirmation of possession ; 
but we think on the principle laid down in 
the case reported at page 27 of Volume XVI 
of the Weekly Reporter, that the Lower 
Courts were, under the circumstances of this 
case, right in treating it as a suit for recov@Fy 
of possession. 

The appeal is dismissed with costs. 





The 18th August 1875. 


e Present: 


The Hon’ble Sir Richard Garth, Kt., Chief 
Justice, and the Hon’ble E. Q. Birch, 
Judge. 


Possessory Suit—Limitation. 
Case No. 1739 of 1874. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Assam, 
dated the 4th May 1874, reversing a 
decision of the Assistant Commissioner of 
Gowhatty, dated the 27th February 
1874. 


Tonoo Ram Gossain (Plaintiff) Appellant, 


Versus 


Mohessur Gossain (Defendant) Respondent. 


. Baboo Bykunt Nath Dass for Appellant. 


2 No one for Respondent. 


The Fee and interests of plaintiffs co-sharer having 
been sold under a decree, the purchaser possessed him- 
self of plaintiff's share as well as of his own. Hewp that 
in a suit to recover possession, plaintif was not bound 
to bring his action within one year from the date of 
dispossession ; but had a right to the limitation of twelve 
yoars. ‘ 


Garth, C.J.—IvT seems to us that the 
Judicial Commissioner must have misappre- 
hended the facts of this case, or misconceiv- 
ed the true meaning of the authorities which 
he quotes as supporting his decision. There 
is nothing, og far as we can see, to prevent 
the plaintiff recovering possession of the 
property, which is the subject of the suit, 
within twelve years. He appears to have 
held the share which he is seeking to re- 
cover as a co-sharer with another person, 
against whom a suit was brought and a 
decree obtained. In execution of that 
decree, the rights and interests of the plain- 
tiffs co-sharer were put up for sale, and 
were purchased by the defendant, who, in- 
stead of confining himself to taking posses- 
sion of the laud which he had bought, 
appears to have possessed himself of the 
plaintiffs share, as well as his own. This 
suit is then brought against him to recover 
possession of plaintiffs share which he had 
wrongly appropriated. Under these cir- 
cumstances there is nothing iu the Limita- 
tion Act, so far as we can see, which pre- 
vents his bringing an action within twelve 
years. The Judicial Commissioner appears 
to have thought that, for some reason or 
other, the plaintiff was bound. to sue within 
one year from the time of his dispossession. 
We find no provision in the Act which 
obliges him to bring his action within one 
year. It is not as though he were trying to 
set aside a Government sale or any act of a 
Government office. All that was sold in 
this instance was the right, title and interest 
of the person who was the plaintiffs co- 
sharer in this property, and that sale was 
properly correct. The defendaut was the 
wrong-doer in taking possession of the plaiu- 
tiffs share which was not sold to him; and 
the plaintiff had a right to sue to recover 
his share within twelve years. 

The decree of the Lower Appellate Court 
will therefore be set aside, and the case will 
be remanded to that Court for trial on the 
merits. The costs will follow the result of 
the trial on remand, 
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The 19th’ March 1876. 


Present: 


The Hon’ble E. G. Birch and W. F. 
McDonell, Judges. 


Aci LX of 1871 s. 16— Limttation—Deduction. 
Case No. 288 of 1874. 


Miscellaneous Appeal from an order passed 
by the Judge of Moorshedabad, dated the 
2nd May 1874, affirming an order of the 
Moonsiff of Gowas, dated the 14th March 
1874. 


Rajah Promotho Nath Roy Bahadoor 
(Judgmeut-debtor) Appellant, 


VETSUS 


Messrs, Robert Watson & Co. ( Decree- 
holders) Respondents. 


Baboos Sreenath Doss and Bhugobutty 
Churn Ghose for Appellant. 


Mr. R. T. Allan for Respondents. 


Aot IX of 1871 s. 15, which takes the place of Act 
XIV of 1859 s. 14, is applicable to applications for 
execution of decree, and the time during which a decree- 
holder has been piosecuting with due diligence an 
application for execution of his decree before a Court 
which he ın good faith believed to be the Court having 
jurisdiction, should be excluded in computing the period 
of limitation. 


Birch, J.—It is urged that the Judge has 
committed an error in law in holding that the 
application to .the Court of the Sudder 
Moonsiff to execute the decree of the Sudder 
Ameen’s Court was sufficient to keep the 
decree in forog. 

The authority of the ruling qnoted before 
both Courts to be found at page 18, Volume 
IV, Weekly Reporter, Miscellaneous Appeals, 
has been much shaken, if it cannot be said to 
have been overruled, by the judgment at page 
402, Volume IX, Weekly Reporter ; and 
although the ultimate decision in the latter 
case was arrived at upon different grounds, it 
is stated by Chief Justice Peacock, in bis 
judgment, that he and two of the learned 
Judges agreed in thinking that, in the pro- 
ceedings taken in execution to obtain mesne 
profits, the respondent was engaged-in pros- 
ecuting a suit upon the same cause of action 
within the meaning of Section 14, Act XIV 
of 1859. The Judge who referred the case 
with the Chief Justice was of the same 
opinion, so that four leained Judges con- 
cutred in expressing an opinion that taking 
proceedings in execution was prosecuting a 
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suit within the meaning of Section 14, Aci 
XIV of 1869, 

Section 15 of the new Limitation Act, IX 
of 1871, takes the place of Section 14 of the 
old Act, Reading Section 15 with Section 4 
we think that there can be no doubt that 
Section 15 is applicable to applications for 
execution of decree, and that the time during 
which a deciee-holder has been prosecuting 
with due diligence an application for execu- 
tion of his decree before a Court which he 
in good faith believed to be the Court having 
jurisdiction, should be excluded in computing 
the period of limitation. 

As’ remarked by their Lordships of the 
Privy Couneil,* page 491, Volume XLV, 
Moore’s Indian Appeals,—* It is clear that, 
under the Code, whatever decree is executed 
is to be executed by the Lower Court in 
which the record remains or to which it is to 
be returned.” And in ordinary cases there 
could be no ground for doubting which was 
the Court to apply to. 

But in the case before us the Court of the 
Sudder Ameen had, while the case was 
pending in appeal, ceased to exist, and there 
has been some conflict of opinion in the 
Mofussil Courts as to the Court to which 
application should be made for execution of 
a decree of the Sudder Ameen’s Court. 
Some District Judges considered that the 
Sudder Moonsiff alone had jurisdiction under 
Act XVI of 1868, others that the situation 
of the property under litigat®n determined 
the jurisdiction. 

For more than three years execution wns 
allowed to proceed in the Court of the 
Sudder Moonsiff. Then another Sudder 
Moonsiff took a different view of the law, 
aud held that he had no jurisdiction, as the 
land was situated within the limits of the 
Gowas Moonsiffi. 

Tbe District Judge supported this view, 
and the execution proceedings were struck off 
the file of the Sudder Moonsiff, the Court of 


. the Moonsiff of Gowas being declared to be 


the Court of execution. 

The decree-holder then applied to the 
Moonsiff of Gowas to execute the decree, aud 
was af once met by an objection on the part 
of the judgment-debtor that the applicatiou 
not being within three years from the date of 
the decree, was barred, all proceedings before 
the Sudder Moonsiff having been without 
jurisdiction and therefore null and void. 

Both the Courts below have held that 
execution of the decree is not bared, and we 
ee ee ea 

* 17 W, R, Civ. Ral., p. 292. 
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think that they were right in so holding. 
The decree-holder has been persistently 
endeavouring to get his decree executed, and 
it would be unjust to hold that he is to loge 
the benefit of his decree, because the local 
Courts were in doubt as to the Court having 
jurisdiction. i 

The District Judge decided that Gowas 
was the Court to execute the decree, and that 
decision has become final. 

We dismiss the special nppeal with costs. 


The 2nd July 1875. 


Present: 


The Hon’ble Lonis S. Jackson and W. F. 
. McDonell, Judges. 


Procedure for Plaintiff— Titles to be raised. 
Case No. 2760 of 1874. 


Special Appeal from a decision passed 
by the Judge of Moorshedabad, dated 
the 28th Jnly 1874, reversing a decision 
of the Subordinate Judge of that 
district, dated the 30th March 1874. 


Sreekristo Biswas (Defendant) Appellant, 


versus 
Joy Kristo Biswas (Plaintiff) Respondent. 


Baboos Mohinee Mohun Roy and Becharam 
Mogkerjee for Appellant. 


Baboos Doorga Mohun Dass and Gooroo 
Dass Banerjee for Respondent. 

A plaintiff is boun i i i 
can succeed and so obtain a deste a a 
his case, and if it is found that any part of the case 
which he made has been neglected by the Court which 
aay ays gael oe at liberty to biing a fresh swt 

Jackson, J.—Mucx authority has been 
referred to in the course of the argument in 
this case. But it appears to us that the 
decision really turns upon the construction 
of the award arrived at by the arbitrators in 
n previous suit between the present plaintiff 
and the present defendant. In that suit thia 
plaintiff asked exprestly to be restored to 
possession of the premises of which he had 
been wrongfully dispossessed by the defen- 
dant, his elder brother, and also asked for n 
partition of the same which he said had 
descended to him and his brother from their 
father. The subject-matter of that suit was 
referred to arbitration and the award of the 
arbitrators which is very full sets out clearly 
what the subject-matter was and also what 


the ‘iasnes were as laid down by the Court, 
and after disposing of those issues seriatim 
tĦo arbitrators observe that although there 
was no tlear proof of any formal and defi- 
nite partition having taken place between 
these parties, there was ample evidence that 
they were distinctly in poseession of dis- 
tinct portions of the premises, pnd that 
therefore in their opinion the proper order 
to make was that the plaintiff shall be re- 
stored to that which he had been in possession 
of and of which he had been dispossessed. 
It is also mentioned incidentally that under 
the possession which the paities had they 
had severally improved their portions of the 
premises, spent money on them, and that as 
long as they continued to be in possession 
thereof, they would be in enjoyment of what 
they were rightly entitled to. These were 
probably the considerations which induced 
the arbitrators to come to the decision they 
did arrive at. It is contended that if the 
arbitrators had mennt to deny to plaintiff 
the further partition which he had desired, 
they would have said so in express ferms. 
Now taking the whole of the award, 
especially the coucluding part, the meaning 
is sufficiently plain. ‘The arbitrators may or 
may not have referred to Section 189 of the 
Code of Civil Procedure showing what the 
decree ought to contain. That section says 
that the decree shall specify clearly the relief 
granted or other determination of the suit. 
When, therefore, they had specified in their 
award what relief they gave to the plaintiff 
they had done their duty. That arbitration 
award having been submitted to the Courr, 
the Court made a decree in accordance with 
it. The plaintiff afterwards no doubt made 
an application for amendment of the decree 
and prayed to kave a regular partition made, 
but his application was refused by the Subor- 
dinate Judge. That being so, we prefer the 
interpretation put upon the proceedings by 
the Subordinate Judge and consider it to be 
the correct interpretation, and we do not 
agree in the view taken by the District 
Judge, and in that view the authorities to 
which the Subordinate Judge refers do not 
apply. We have no doubt that as the result 
of the more recent rulings of the Judicial 
Committee of the Privy Council, particularly 
in the ense of Soorjo Monee Doyee and in 
Ooma Tara Debia’s case, ‘the plaintiff is 
bound to raise every title on which he can 
succeed and to obtain a decision upon every 
part of his case, and that if it be found that 
any part of the case which he made has been 
neglected by the Court which tried the suit, 
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he is not at liberty to bring a fresh suit in 
respect of such part. We think that the 
plaintiffs prayer in that part of the case 
was refused and that he ia concluded by that 
decision, The appeal will be allowed with 
costs, 


The 2nd July 1876. 


Present: 


The Hou’ble W. Markhy and G. G. Morris, 
Judges. 


“Execution by Mortgagee— Watver—Act VIII of 
1859 ss. 237 & 271. 


Case No. 20 of 1875. 


Miscellaneous Appeal from an order passed 
by the Subordinate ludge of Mymen- 
singh. dated the 8th August 1874, revers- 
ing an order of the Moonsiff of Niklee, 
dated the 28th November 18738. 


Puimessuree Dogsee and others (Decree- 
r holders) Appellants, 


VETTIUS 


Nobin Chunder Tarun (Judgment-debtor) , 
Respondent. 


Baboo Sreenath Banerjee for Appellants, 


Bahoos Hem Chunder Banerjee, Ooma 
Kalee Mookerjee nnd Moonshee Serajul 
Islam for Respondent. 


An ungecured creditor (J) obtained a decree against 
N, and attached certain property which had , been 
pledged to P, who also obtained a decree and attached 
lt in execution. The property was put up for sale at 
the instance of J, whose debt was Pacts out of the 
proceeds; the balance remaining in Court at the ciedit 
of the judgment-debtor. Upon this P put in an appli- 
cation, stating that she did not wish the property to be 
sold in accordance with her previous application, and 
asked that her debt might be satisfied out of the money 
in Court. 

Hip, with reference to the ruling in 14 W. R, 


p. 200, that as it was competent to the decree-holder to: 


waive her right as mortgagee or pledgee and to come in 
under Act VIII of 1859 s. 271 (which did not apply in 
the present case), it was equally competent to her to 
come in under g. 287, ùe., Instead of proceeding 


against the property pledged to proceed against other 
property of the judgment-debtor. 


Markby, J.— IN this case one Nobin 
Chunder Tarun is the judgment-debtor. He 
had an unsecured creditor named Joogul 
Kishore Shaw, who had obtnined a decree 
and attached certain property. ‘The same 
property was pledged to Purmessuree Dossee, 
the decree-holder now before us. She had 
also obtained a decree, had issued execution, 
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aud had attached this property. This pto- 
perty, which was put up for sale at the 
instance of Joogul Kishore Shaw, fetched 
upwards of Rs. 900. His debt amounting 
to something over Rs. 100 was paid off, and 
there remained a balance of Rs. 835 in 
Court to the credit of the judgment-debtor. 
‘Thereupon Purmessuree Dosse~, the present 
decree-holder, put iu an application, stating 
that she did not wish the propeity to be sold 
in uccordance with her previous application, 
aud asked that her debt might be satisfied 
out of the money which was in Court. The 
Moousiff was prepared to pay the money out 
to the decree-holder in accordance with her 
application, holding upon the strength of a 
decision of this Court in the 14th Weekly 
Reporter, p. 200, that Section 271 of the 
Code of Civil Procedure, upon which an 
objection had been raised by the judgment- 
debtor, did not bar the application. The 
Subordinate Judge, however, came to the 
conclusion that Section 271 did bar this 
application, and refused to allow the money 
to be paid out to the decree-holder, 

The decree-holder has now appealed to us, 
aud upon the argument before us, we are of 
opinion that Section 271 has no application 
to this case. Section 271 provides what is 
to be done when from the proceeds of the 
sale any surplus remains, and says that such 
surplus is to be distributed rateably amongst 
any other persous who, prior to the order for 
such distribution, may have talen out execu- 
tion, That clearly presumes that not only 
there is a surplus, but that there is au order 
for distribution amongst several persons to 
whom the surplus is to be distributed 
rateably in proportion to their debts; and 
we think that that Section has no application, 
whereas iu thig case there is only one person 
whe is at present executing his decree, and 
there is sufficient in the hands of the Cours 
to pay that person in full. In this view of 
the case, it is not necessary to consider what 
would be the effect of the proviso to Section 
271, which, under certain circumstances, 
excludes mortgavees, for as we consider that 
Section 271 does not apply, that proviso does 
not apply either. 

Next it was argued that, if that Section 
does not apply, then these proceedings fall 
to the ground, because it was only under 
Section 271 that the matter was before the 
Moonsiff at all when this application was 
made; and that if Section 27! does not apply, 
then there must be regular proceedings im. 
execution as laid down by the law. But 
upon lookiug into the matter, wo think that 
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those proceedings have been taken so far as 
they can be taken, having reference to the 
circumstances of this case. The money 
which the decree-holder wished to obtain 
was in Court, and it was in the same Court 
as the decree which was to be executed, and 
having regard to Section 287 all that the 
judgment-creditor could do in such a cnse 
would be to make an application to the Court 
to pay the money out to him. If he had 
not been the pledgee at oll, and if he had 
had to commence proceedings in execution 
de novo, all that he could in fact have done 
would have been to make an application that 
the money should be paid to him. This he 
has done, and therefore that apjeeten algo 
fails, 

The only question that remains is siete 
n pledgee who has obtained a decree direct- 
ing that his debt should be satisfied out of 
the property which has been pledged to him, 
can take proceedings against any other 
property of the judgment-debtor, or whether 
lhe is bound in the first instance to satisfy his 
debt ns far as he can by putting up the 
mortgaged property pledged up for sale. 
Now the decision in V Weekly. Reporter, 
Miscellaneous Rulings, p. 62 (although 
the facts of the case are not fully stated ), 
certainly seems to support the view contended 
for by the judgment-debtor. But there is a 
very much more recent ruling of this Court 
in which the same question was discussed, 
and it is cleawy a ruling that such proceed- 
ings can be taken. This is the decision* 
which was referred to by the Moonsiff on 
another point in this case, namely, as to the 
construction of the provisions of Section 271. 
There the Chief Justice says: “ It was com- 
“petent for the present appellant to waive 
“his right as a mortgagee, and to bring his 
“suit for the recovery of the money due to 
“him upon the bond. He did bring that 
'¢ guit, and got a decree for the money. It is 
“true that that decree says that the execu- 


‘tion should be had against the property | 


‘which was pledged, ond afterwards agninst 
“the person. Nevertheless, it is a decree 
“for the money which was due upon the 
“bond; and we think it was competent for 
«him to say, I am content to rest upon the 
“decree which I have obtained, and waive 
“the right which I have as mortgagee ; and 
‘resting upon that decree I now seek to 
‘have a share in the surplus proceeds of 
“sale under Section 271.” It seems to us 
that if it was competent to him to waive his 


* 14 W. R., 200, 5 
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right as mortgagee or pledgee and to come in 
under Section 271, it was equally competent 
te him to waive his right as mortgagee or 
pledgee and to come in under Section 287. 
In either case he does that which the present 
pledgee seeks to do, namely, instead of pro- 
ceeding against the property pledged to ` 
proceed ngainst other property of the judg- 
ment-debtor. Acting, therefore, as we think 
we are justified in doing, of the more recent 
ruling of the Chief Justice and Mr. Justice 
Hobhouse in this matter, we think that the 
judgment-creditor had a right to proceed 
against other property of the judgment- 
debtor in this case; that she took proper 
proceedings in doing so ; and that inasmuch 
as Section 271 does not apply, her applica- 
tion is iu no way barred by the proviso to 
thant Section. Under these circumstances, 
therefore, in our opinion the decision of the 
Moonsiff, although not precisely upon the 
ground upon which he put it, was aright 
decision. 

The decision of the Subordinate Judge 
will be reversed, and the decision of the 
Moonsiff restored, and this appeal allowed 
with costs. 





The 8rd July 1875. 


Present: 


Sir James W. Colvile, Sir Barnes Peacock, 
Sir Montague E. Smith, and Sir Robert 
P. Collier. 


ainst Hindoo Widow—FExecution Sale 
er Interest—Reversioner's Rights. 


ay 


On Appeal from 'the High Court of Judi- 
cature at Fort William in Bengal. 


Baijun Baber and others 
versus 


Brij Bhookun Lall Awusti. 


The mother of a deceased Hindoo having brought a 
suit against his widow for arrears of maintenance 
obtained a decree against the defendant for the amount 
with interest. Accordingly the judgment-debtor’s 
rights and interests in her husband’s estate were sold in 
execution : 
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EBD that as the widow’s liability was personal, her 
property only was liable to be sold; and that the pur- 
chaser did not obtain the absolute estate, but only, the 
widow's interest in it which continued’ only so long as 
the widow lived. On her death, the estate wonld 
descend to her husband’s reversionary heir. 


THis-is a suit brought by Brij Bhookun 
Lall against Baijun Doobey to declare his 
right to the inheritance of lot Mowrawan 
and to obtain possession of that estate. The 
plaintiff claims the estate by 1ight of inheri- 
tance from Chintamun ns reversionary heir 
after the death of Doorga Kouwar, the 
widow of Chintamun. The defendant claims 
by purchase under an execution of a decree 
against Dooiga, the widow, and the question 
is, Whether, under that decree, only the 
widow’s interest or the absolute estate was 
sold. If only the widow’s interest, then upon 
‘the death of the widow the plaintiff suc- 
ceeded to the estate as reversiouary heir of 
Chintamup, and is entitled to recover ; if, on 
the other hand, the whole interest passed 
under the sale, then the plaintiff as rever- 
sionary heir upon the death of the widow 
took no interest, but the estate passed to the 
defendant Baijun by reason of his purchase 
under the decree. 


Now it appears that Sheo Churn and 
Muddun Mohun, two brothers, the sons of 
Deo Kishen, separated in estate. Muddun 
Mohun took one share of the estate and Sheo 
Churn tlie other. Muddun Mohun therefore 
obtained a separate estate. The lands are 
situdte in the district of Gya, and are subject 
to the rules of the Mitacsharn law. Muddun 
Mohun having got this separate estate died, 
leaving two sous, Balgobind and Chintamun ; 
Balgobind died childless and the whole estate 
came to Chintamun. Chintamun consequent- 
Jy acquired the estate by inheritance, and it 
was ancestral estute derived from the father, 
Muddun Mohun. Chintumun died childless 
leaving two widows, Doorga Kouwar and 
Radha Kouwar. Muddun Mohun, the 
father, left a widow, who was the mother of 
Chintaman. The mother, Net Kouwar, the 
widow of Muddun Mohun, was eutitled to 
be maintained out of the estate held by 
Chintamun. The maintenance of Net Kou- 
war, the widow of Muddun Mohun, was a 
charge upon the inheritance which came 
from Muddun Mohun. The liability to 
maintain the mother passed to Chintamun 
when he got the estate of his father, and 
when the estate passed from Chintamun to 
his widow the liability to maintain Net Kou- 
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war still attached to the inheritance, and 
Doorga was bound to maintain her out cf 
the inheritance. It appears that she allowed 
the maintenance of the mother, which hat 
been fixed by the two brothers at Rs. 200 a 
year, to fall into arrear for about five yeurs, 
making Rs. 1,000 for the five years. [n 
consequence Net Koduwar brought n suit 
against her personally for the amount due for 
maintenance with interest. 

The plaintiff obtained a decree whereby 
it wns ordered that the plaintiff should 


recover from the defendant on account or 
her claim Bicca Rs. 1,033-5-6, which is 
equivalent to Company’s Rs. 1,102-3-6. 


The plaint prayed that the defendant bo 
ordered to pay that amount, and by the 
decree it was ordered that the plaintiff do 
get from the defendant that amount. 

Now the decree being a personal decreo 
against the widow, according to the case in 
the High Court cited from the 6th Weekly 
Reporter, page 304, all that would be sold 
under it was the interest of the widow. It 
was there held that where only the rights 
und interest of a Hindoo widow in tho 
property left by her husband were sold in 
execution of a decree against her on account 
of a debt contracted by her, aud neither tho 
decree nor the sale-proceedings declared tho 
property itself lable for the debt, the pui- 
chaser obtained an interest in tlie estate only 
during the widow’s lifetime. This was u 
personal debt of the widows and there is 
nothing to show that the estate of Muddun 
Mohun was charged by the decree. Tha 
sale against her in discharge of her pesonel 
liability was of the interest which belonged 
to her, and not of the estate which belonged 
to her husband. It was the widow’s property 
only that was liable to be sold, or was sold, 
in discharge of her personal debt. 

The notification of the sale undeit the 
decree was that n sale would be héld oč 


Whatever right and interest the judgment- 


debtor had in the estates. It does not say 
that it is to be levied by sale of the husband’s 
assets, but that it is to be realized by the sale 
“of whatever right and interest the judg- 
“ mont debtor had in the estates.” Then i: 
“tis specifically pointed out at page 25: 
“ Besides the right and interest of the judg- 
“ment debtor, the right and interest of uc 
“other person will be sold at the said 
“auction.” The right and interest of tho 
judgment-debtor which was to be sold was 
that to which she was entitled, that which 
was liable to make good her default in 
The sule 
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took place under that notification, and it is 
clear, if that is important, that Brij Bhookun, 
the plaintiff, understood that what was to be 
sold was the widow’s estate, not his own 
reversionaly interest as the heir of his uncle. 
He wanted to sell tle widow’s estate, not his 
own interest, The real question is- what 
was linble to be sold under the decree, and 
what in fact was sold. The purchaser may 
have made a mistake. He may have thought 
that the Court was selling something which 
they did not sell, but he was informed dis- 
tiuctly by the notification that the Court was 
selling the interest of the defendant in the 
estate, and that besides that interest no é6ther 
interest was being sold. The plaintiff having 
purchased the interest of the judgmeut-debtor 
obtained a certificate of the purchase, which 
“stated that whatever right, title, and interest 
the judgment-debtor had in the said property 
had ceased from the date of the sale, and 
had become vested in the auction-purchaser. 

It appears therefore to their Lordships 
that what was intended to be sold was the 
widow’s interest only and not the absolute 
estate in the lot, and that consequently upon 
the death, of the widow, the lot descended to 
the plaintiff us the reversionary heir of her 
husband, and that the purchaser did not 
obtain the absolute estate, but ouly the 
widow's interest in it, which continued only 
so long as the widow lived. 

Several cuses have been cited. The first 
ease which wngreferred to was the case in 
Marshall (614). That case was fully gone 
into, and it was explained in the course of 
the argument that the suit was against the 
widow uot in her own right as widow, but as 
representative of her sou. In that case the 
widow had vo estate at nll to be sold, and 
when the decree and the order for sale are 
examined, it is clear that what was intended 
wns the sale of the interest of the debtor, 
that Was the interest of the son to whom 
the widow was the guardian; and when it 
was suid that the interest of the defendant 
was sold the widow’s interest was not 
intended, but the iutereat of the person 
who was liable, and that was the son. 
That decision was affirmed on appeal (14 
Moore’s Indian Appeals, p. 605).* It appears 
to their Lordships that those cases are no 
authorities to show that, under the judg- 
ment and execution in this case, anything 
further passed to the purchaser than the 
widow’s interest. Then two cases were cited, 
oue from the 12th Weekly -Reporter, page 


* 17.W. R., Civ. Rul, p. 459, 
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504. That wasa very different case from 
the present. Jt was there held, that 
“ whero a widow’s estate is sold for arrears 
“of rent, it-is uot merely the widow’s life- 
“ interest that is transferred, and the rever- 
“sionaly beir canuoé follow the estate after 
“her death.” There the widow was sued 
for rent under Act X of 1859. Section 105 
of that Act enacts that, “if the decree be for 
“an arrear of rent due in respect of an under- 
“tenure which by the title-deeds or the 
“custom of the country is transferable by 
“sale, the judgment-cieditor may make 
“application for the sale of the tenure, and 
“the tenure may thereupon be brought to 
“ gale in execution of the decree.” The rent 
was due to the landlord. He recovered a 
decree, and under it the tenure, not the 
widow’s interest, was sold. 

The other case which was cited was from 
the 15th Weekly Reporter, page 264. ‘That 
was the case of a suit brought for arrears of 
rent. It was there held, that “ when neither 
“the Hindoo widow who has succeeded by 
* inheritance, nor the teversioner chooses to 
“ pay the arrears of rent which have fallen 
“due upon a tenuie, the tenure, if sold for 
“such urrears, passes to the purchaser by the 
“galo ;” thnt is to say, if-(he rent is not paid 
the tenure is answerable, aud the landlord 
has a right to look to the tenure. Those 
cases therefore are not at all applicable to the 
present, and are no authorities in favour of 
the defendants. 

Then another case was cited which, in 
their Lordships’ opinion, bears out the posi- 
tion already laid down. It is the llth 
Moore’s Indian Appeals, page 257.% It waa 
there held that the decree in that case was 
not a decree against the land but a personal 
decree. It bears out the view which their 
Lordships have taken with regard to this 
decree, that it was a decree in a sult against 
the widow personally, that the decree was 
agninst her personally ; that the attachment 
wns to sell‘her property, that 1s, the interest 
which belonged to her in the estate, and 
which was linble to make good her default. 

Looking therefore to the whole case, their 
Lordships are of opinion that the decision of 
the High Court was correct, aud they will 
humbly recommend Her Majesty that that 
decree be affirmed with the costs of this 
nppeal, 


*g W. R., P. O. Ral, p. 17. 
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The 8th July 1876. 


Present: 


: kd 
The Hon’ble W. Markby and Romesh 
Chunder Mitter, Judges. 


Service Tenure — Beneficial Interesit— Attachment. 
Case No. 3220 of 1874. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota 
Nagpore, dated the 16th September 
1874, affirming a decision of the Deputy 
Commissioner of Hazareebagh, dated 
the 22nd March 1878. 


Rajah Ramessur Nath Singh (Plaintiff) 
Appellant, 


versus 


Golamee Sahoo and others (Defendants) 
Respondents. 


Messrs. C. Gregory and M. L. Sandel and 
Baboo Chunder Madhub Ghose for 
Appellant. 


Mr. R. T. Allan and Baboo Kalee Mohun 
Doss for Respondents. 

Where a tenant had an hereditary interest in property, 
paying a small quit-rent for it, and holding ıt subject 
ia to the duty to the zemindar of furnishing a few 
men ın aid of ther Police, 


HRED that the interest was a beneficaul one which 
could be attached and sold by the tenant’s creditors. 


Markby, J.—In this case it is now shown 
that Heeramun, the judgment-debtor, whose 
property has been attached, has an heredi- 
tary interest in that property, and that the 
only duties usually required of him by the 


zemindar under whom he holds (besides pay-. 


ment of a small qnit-rent) is furnishing a 
few men to nid the regular Police. Heera- 
mun’s interest is therefore a beneficial one, 
and it is for the zemindar to show that it 
cannot be made available to his creditors. 

We are not prepared to say that he has 
shown this, though at the snme time we 
are by no: means satisfied with the Judicial 
Commissioner’s finding that such tenures are 
transferable. We even doubt if there is any 
evidence of the tenure being transferable iu 
the present case. 

Whilst therefore we think the plaintiff's 
suit, which is substantially for a declaration 
that this ‘property cannot be attached and 
sold for Heeramun’s debts, was rightly dis- 
missed, we think it nlso right to say that the 
present decision will not preclude the plain- 
tiff from resuming. the tenure if he can 
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establish his right to do so in a suit broughs 
directly for that purpose. 

The present appeal is dismissed, but with- 
out costs, 





The 13th July 1875. 


Present: 


The Hon’ble Sir Richard Garth, Kt, Chier 
Justice, and the Hou’ble A. G. Macpher- 
son, Judge. 


Wrongful Acts of Excise Officials —Suit against 
Government — Jurisdiction — 21 § 22 Vict, 
Cap. 106. 


mein he the judgment of the Hon'ble 

ustice J. B. Phear, exercising the 
Ordinary Origsnal Civil Jurisdiction of 
the High Court. 


Nobin Chunder Dey (Plaintiff) Appellant, 
versus 


The Secretary of State for India in Council 
(Defendant) Respondent, 


Mr. Wood for Appellant. 


Mr. Sanderson for Respondent. 


° 

Plaintif all that he became the highest bidder at 
an auction held by the Government officer to sell cortan 
excise licenses, and did all that was necessary to 
complete his title; but that on demand he failed to 
obtain the licenses. He also paid duties on excisablo 
articles; but could not obtain fiom the Government 
officera the necessary papers to enable him to obtain the 
articles. He sues the Government of India for com- 

ion for damages sustained through the wrongful 
acts and default of excise officials : 

Hro that the clun was one of those which could 
not be enforced against the Government of India, for the 
sales at which plaintiff purchased only constituted a 
portion of the machinery and anaugements, regulating 
the imposition and collection of exorse duties which aro 
levied under laws made and enforced in the exercise of 
sovereign powers. 


Garth, C.J.—Tuis was a suit brought by 
the plaimtiff, who for some yeurs previously 
to March 1874, appears to have been a roa- 
tail derler in siddi and other excisable 
articles at Calcutta, against the Secretary of 
State for India in Council, and the object of 
the suit was to establish certain claims 
against the Government of India, the nature 
of which wns not very clearly defined, ether 
in the plaintiff’s statement or im the evi- 
dence. 
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It is unnecessary, however, in the view 
which we have taken of the case, to enter 
iato all the circumstances, which have been 
so carefully considered and commented on by 
the learned Judge in the Court below. 
Suffice it to say, that in substance the plain- 
tiff puts his claim in this way :— 

He says, at the public auction which was 
held by the Government officer on the 4th 
of March 1874, .of licenses to sell certain 
excisable liqnors and drugs, I became the 
highest bidder for the right to sell such 
liquors and drugs at five different shops at 
Calcutta. I paid the deposit upon my pur- 
chase and did all that was necessary to efttitle 
me to the licenses. I demanded these 
licenses from the Government officials, and 
I failed to obtain them. Furthermore, I 
paid the duties upon certain excisable articles 
of the same character which I kept in my 
godowns ; but, notwithstanding this pay- 
ment, I could not obtain from the Govern- 
ment officers the necessary papers to enable 
me to obtain these articles. ‘The consequence 
was, that I was obliged to close my shops. 
I sustained heavy damages upon the re-sale 
of goods, as well asin other ways, entirely 
through the wrongful acts and default of 
the excise officinls; and I am therefore 
entitled in the first place to be compensated 
for all the damage which I have thus 
sustained ; or failing that, I am at least 
entitled to have the deposit which I paid on 
the purchase of the licenses returned to me. 

This being ‘the nature of the plnintiff’s 
claim, the first and main question which 
arises, and the only one which it is really 
necessary for us to decide is, is this a claim 
which, even assuming the plaintiff to be 
right upon the merits, he can legally enforce 
by suit against the Government of India ? 
because when he sues the Secretary of State 
for India in Council, he sues him of course 
as representing the Government. He relies 


for that purpose upon the provisions of the, 


Act which has been so frequently referred 
to, the 2lst and 22nd Vict., ©. 106, under 
which the possession and Government of 
the British territories in India were trans- 
ferred from the East India Company to the 
Crown, by the 65th Section of which statute 
it was provided, that the Secretary of State 
in Council might be sued as a body corpo- 
rate, and that all persons might have and 
tnke the same remedies and proceedings 
against him in that capacity, as they might 
have had and taken before the Act passed, 
against the East India Company. Then 
comes the question, whether taking the 
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plaintiff’s claim to be as he states it himself, 
was it, or was it not, such a claim as could 
haye been enforced before the Act against 
the East India Company? In order to 
decide this question, it will suffice to refer 
to one authority, upon which the’ learned 
Counsel for the plaintif mainly relied in hig 
argument, and which explains and distin- 
guishes, in the clearest manner, those claims 
which could, and those which could not, 
have been enforced against the East India 
Company before the Act. I allude to the 
case of the Peninsular and Oriental Steam 
Navigation Company v. The Secretary of 
State for India, Bourke’s Reports, page 167. 

It was n guit brought by the plaintiffs for 
damage done to one of their horses through 
the negligence of some men employed at one 
of the Government Jdockyards, which dock- 
yard was carried on by the Government in 
the same way, and for the same purposes, as 
any private firm or Company might have 
carried on a similar business. It was tried 
by Mr. Justice Macpherson sitting at that 
time as the first Judge of the Small Cause 
Court, and the question of the defendant's 
liability was referred by him to the Supreme 
Court as a point of law. 

The case was heard by Sir Barnes Peacock 
and two other Judges of the Supreme Court, 
and resulted in a most learned and elaborate 
judgment, in which after going very fully 
into the provisions of the statute, and exa- 
mining all the authorities with great care, 
the Court decided that the Government of 
India were responsible to the plaintiffs in 
that suit upon the express ground that the 
negligence complained of was an act done 
by their servants in carrying on the ordi- 
nary business of ship-builders (unconnected 
altogether with the exercise of sovereign 
powers) and which any firm or individual 
might have carried on for the same purposes. 

It was held, that because the East India 
Company would have been liable in such n 
case before the Act, the Government of 
Iudia was equally liable afier the Act came 
into operation ; and the distinction was very 
carefully drawn between acts done by the 
Enst India Company in their private capa- 
city, and acts dove by them in the exercise 
of those sovereign powers, which were 
entrusted to them by the Crown for purposes 
of Government. 

“ There isan great and clear distinction” 
(snys Sir Barnes Peacock) ‘‘ between acts 
“done in the exercise of what are usually 
“ termed sovereign powers, and acts done in 
“the conduct of undertakings which might 
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“be carried on by private individuals without 
‘having such powers delegated to them.” 

(He cites Moodalny v. The East In@ia 
Company and Moodalay v. Morton, 1 
Biown’s Reports, 469, relied on by Mr. 
Wood, and Lord Kenyon’s observations upon 
that case), and then Sir Barnes Peacock 
goes on to say :—“ But where an act is done 
“or a contract entered into in the exercise of 
“powers usually called sovereign powers, 
“by which we mean powers which cannot 
“ be lawfully exercised, except by a sovereign 
“or private individual delegated by a 
“sovereign to exercise them, no action will 
6. lie 3? 

‘Bearing in mind -this very important 
principle, with which we entirely agree, let us 
see whether the claim of the plaintiff is one 
which could possibly be enfoiced against the 
Government of India. 

The persons who are said to have been 
guilty of the acts and default of which he 
complains, are the officera employed in that 
department of the Government service 
which relates to the imposition and collection 
of the excise duties. The ground of the 
complaint is, that those officers have been 
guilty of various breaches of duty in not 
fulfilling obligations to the plaintiff, which 
they were bound to fulfil in that capacity. 

Now it is impossible to doubt for a moment 
that the laws which are made in this or any 
other country for the taxation of the subject 
by the imposition of customs and duties, 
are laws which can only be made or enforced 
in the exercise of sovereign powers, properly 
so culled, and these sales, at which the 
plaintiff contends that he pu:chased the rights 
on which he claims, only constitute a portion 
of the machinery and arrangements by which 
the imposition and collection of the excise 
duties are regulated in this country. His 
claim is therefore clearly one of those which 
cannot be enforced against the Goverument 
of India, 

In this view of the case, it is unnecessary 
to enter into the consideration of several 
other points which were pressed upon us by 
Mr. Wood in the course of his argument; as 
for instance, whether the word “revenue” ng 
used in particular Acts meant merely Land 
Revenue, or was used in a more extended 
sense : whether the cross claim that was made 
against the plaintiff by the Government 
officers was or was not well founded ; and 
generally, whether, assuming the plaintiff to 
have been in a position to sue, he would have 
been entitled to enforce his claim upon the 
merits, We decide this case upon the broad 


od 
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and intelligible ground which I have already 
mentioned, and which was very clearly 
explained by Mr. Justice Phear in the Court 
below. 

The appeal will be dismissed with costs on 
scale 2. 

Stacpherson, J.—I concur, 





The 16th Jaly 1875. 
Present: 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Execution-Sale of Property under Enquiry with 
reference to Act XVII of 1873— The High 
Court's Powers of Supervision. 


In the matter of 


Kalee Mohun Sircar, Petitioner, 


t 


VETSUS 


Humayoon Kader Mahomed Ali Mirza Bahn- 
door, alias Ameer Saheb (Judgment- 
debtor) and another ( Auction-purchaser ) 
Opposite Party. 


Mr. C. Jackson and Baboos Umbika Churn 
Bose and Doorga Mohun Dass for Peu- 


tiouer. 


Baboos Mohinee Mohun Roy, Nullit Chun- 
der Sen, Kalee Mohun Doss and Gooroo 
Dass Banerjee for Opposite Patty. 


Certain immoveable property having been brought 
to sale in execution of decrees against Ameer Saheb 
atthe time that the right, title and interest thereof 
were under enquiry be Corn iem onea appointed under 
Act XVII of 1878, it was sold with an intimation that 
the purchaser would purchase an empty title. Subae- 
quently the Commissioners came to an actual finding 
under section 12, declaring the property to be held by 
the Government of India, and their opinion that it could 
not be alienated by the Nawab Nazim. In consequence 
of this, the Court which had sold it refused to confirm 


the sale, , ae 

The High Court refused to interfere under the Hich 
Courts Act, s. 15, holding that it was so manifestly right 
and proper in the interests of all parties to withhoid 
confirmation of the sale in this case, that it was un- 
necessary to enquire whether the order was in strict 
conformity with the law or not. 


Jackson, J. —~ Tis rule was granted 
under Section 15 of the High Court’s Act for 
the purpose of bringing under consideration 
an order made by the Subordinate Judge of 
Moorshedabad on the 10th June last, whereby 
he refused to coufirm a sale of certain im- 
movenble property attached in execution of 
several decrees against Humnayoon Kader 
Mahomed, Mahomed Ali Mirza Bahadoor 
otherwise Ameer Saheb. This property is 
alleged to be of consideinble e yielding 
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nn annual income of Rs 15,000, and it wns 
knocked down at Rs, 15,000 But the sale 
took place under very peculiar circumstances. 
It seems that at that time the right, title and 
interest of this property was under enquiry 
by the Commissioners appointed under Act 
XVII of 1873 as to whether it belonged 
nbsolutely to the Nawab Nazim, or was held 
hy the Government of India for the purpose 
of upholding the dignity of the Nawab 
Nazim for the time being, and the President 
of the Commission addressed a letter to the 
Governor-General’s Agent at Moorshedabnad 
which letter was communicated to the Subor- 
dinate Judge, and a Bengalee translatfon of 
it was read out, and intimation given at the 
time of sale that whoever purchased the pro- 
perty in question would purchase an empty 
title. After the asale, application to set it nside 
had been made by the purchaser, who sought 
to get back his purchase-money, and it appears 
that the Commissioners did afterwards come 
to an actual finding under the 12th Section 
of the Act declaring the property to be held 
by the Government of India, nnd stating 
their opinion that the Nawab Nazim had no 
right of alienation and could not delegate 
such power to anybody else. In conse- 
quence of these circumstances, the Subor- 
dinate Judge refused confirmation of the sale, 
and it has been contended before us to-day 
that the Civil Procedure Code does not con- 
template any such,action on the part of the 
Court which made the sale in execution but 
that the Court was bound to go on and confirm 
the sale. The party before us who obtained 
this rule is the first attaching creditor who 
claims the right to take ont the money pnid 
by the purchaser. It is contended on the 
other side that this is not a case in which 
the Court ought to take action under the 
15th Section of the High Courts Act. The 
reported cases show some difference of 
opinion between the various Division Benches 
of this Court as to the circumstances in 
which the Court ought to take action under 
that Section ; but it is sufficient to say for 
the purposes of this case that whether the 
Court has or not the power to interfere, it 
by no means follow that, because the order 
complained of is one not in strict confor- 
mity with the law, therefore this Court will 
interfere under the 15th Section, On the 
contrary, where the Court is satisfied that 
an order, although irregular, is one which is 
strictly consistent with justice and equity 
and ia not actually made without jurisdiction, 
the Court will usnally refuse to interfere. 
Now, the Civil Procedure Code does not and 
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could not exhaust all cases in which an 
order would have to be made in a guit or in 
execution of decree ; and all that we need say 
is that in this case it was so manifestly right 
and proper in the interests of all parties 
to withhold confirmation of the sale that it 
ig unnecessary to enqnite whether that order 
was in strict conformity with the law or not. 
We are satisfied that this is not a matter in 
which we should interfere.” The rule must 
therefore be discharged. But as the circum- 
stances of the case are very peculiar, and we 
cannot say that the application made before 
ns was not justified, we make no order as to 
costs. 


The 16th July 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Examination of Wiinesses— Contrary Statements. 


Case No. 1236 of 1874. 


Special Appeal from a decision passed by 
the Judge of Patna, dated the 24th 
March 1874, affirming a decision of the 
Subordinate Judge of that district, dated 
the 10th June 1878. 


Sham Lal], alias Shama (Plaintiff ) 
Appellant, 


Versus 


Anuntee Lall and others (Defendants) 
Respondents. 


Mr. C. Gregory and Baboo Chunder 
Madhub Ghose for Appellant. 


Moonshee Mahomed Yusoof for Respondents. 


When witnesses under examination make statements 
which are contrary to statements previously made by 
them, the Court ought to draw their attention to the 
contradiction ; but an omission to do so does not make 
the judgment bad in law. 


Mitter, J.—T He question which has been 
tried in this case by the Lower Courts is a 
simple question of fact, viz., whether the 
plaintiff is the son of Sumboo Lull, brother 
of Bunsee Lall. Both the Courts below 
have come to concurrent fluding upon if, 
viz„ that he is not,the son of Sumboo Lail. 
In special appeal, three objections have been 
tuken before us. f ; 
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Ist.—The District Judge should eae to examine any witness to prove this fact 


have rejected some of the evidence on the 
grouud that it is hearsay, because upon phe 
question tried by the Courts below, hearsay 
evidence is admissible by law. 

2ndly.—The Lower Appellate Court is 
wroug in using ceriain statements made by 
the plaintiff and a witness on behalf of the 
plaintiff, viz, Pertab Narain, in a former 
‘case, to show that they have made contrary 
statements when examined iu this case, 
because their attention was not drawn to 
those statements while they were under 
examination, 

3rdly.—That the plaintiffs should have 
been allowed to put in and prove certain 


letters which were tendered as evidence 
before the first Court, but erroneously 
rejected. 


As regards the first’ objection, it appears 
to me that the learned Judge has not rejected 
any evidence as inadmissible on account of 
its hearsay character. „He simply refuses to 
act upon it becnuse it is worthless. He says, 
that “it is difficult- to see how they (the 
witnésses referred to in this ground of 
appenl) can know the facts they depose to.” 

I am aleo of opinion that we ought not 
to interfere with the jadgment of the Lower 
Appellate Court upon the second objection 
taken before us. It is true that the Court 
examining the witnesses should have drawn 
their altention to their previous statements ; 
but that omission does not render the judg- 
ment of the learned Judge bad in law, 
because in discussing the evidence in this 
case he has made a passing remark that the 
plaintiff and one of his witnesses had made 
a contrary statement on a previous occasion. 

With reference to the third objection of the 
special appellant, it is sufficieut to say that 
he never asked the Lower Appellate Court 
to examine any witness to prove, the letters 
in question, In his ground of appeal upon 
this-matter, he prayed that these letters and 
other documents erroveously rejected by the 
first Court be received aud considered by 
the Appellate Court. That was also what 
was urged before the Judge at the time of 
the argument, because in answer to this 
objection he observes as follows :— The 
“ mere fact that some of them bore the Barh 
“post-mark, and that they had been sent 
“to Barout, would prove nothing.” He is 
perfectly right in this observation, because 
unless they are proved to have been sent 
by the, deceased from Barh to the plaintiff at 
Barout, they were of no value in this case, 


The plaintiff never asked the learned Judge 


I therefore think tbat this objection also 
must fail. 


The specinl appeal is dismissed with costs. 
Glover, J.—I concur. 


The 21st July 1875. 


Present: 


The Hon’ble Louis S. Jackson and W. F 
McDonell, Judges. 


Act VIII (B.C.) of 1869 s. 64—-Ezecutio: 
Sale—Gantidaree Rights. 


z Case No. 2404 of 1874. 


Special Appeal from a decision passed hy 
the Officiating Judge of the 24-Pergun- 
nahs, dated the sth September 1874, 
affirming a decision of the Second Moon 
siff of Satkhira, dated the 16th April 
1874. 


Jogendro Chunder Ghose (Plaintiff ) 
Appellant, 


versus 
Shona Kalee (Defendant) Respondent. 


Baboos Hem Chunder Banerjee and Oom” 
Kalee Mookerjee for Appellant, 


No one for Respondent. 


Case.—In a suit for arrears of rent, where defendan - 
denied the relation of landlord and tenant tu xv! 
between themselves and the plaintiffs, ıt was fouud th st 

laintiff had been the sole owner of an estate wuu" 
formed a 12-anna sbare of the under-tenure ii v 
gantıdar, who was liable to pay the rent of the oth r 
4 annas to the owner of the neighbouring estate. Iv 
execution of a decree for arrears of rent due on thr 
12-anna share, plaintiff caused the gauti to be sold at ! 
purchased ıt himself, aud the proceeds not being sufi - 
cient to pay the amount of the decree, he caused tie 
tenant-right of the 4-anna share to be sold and pu 
chased that also. 

Hep that Act VII (BC.) of 1869 s. Gt did nit 
apply, because plaintiff was not a sharer in à jort 
undivided estate; and that, by his peann, plant F 
had become the absolute owner of the 12 annas gui 1, 
and had acquired the night, title, and interest of the la : 
registered tenant in the 4-anna share. The result w. 3 
to place him in the position of holding the 16 ami 1 

tidaree right as against the under-tenants whu we . 
Baud to pay rent to him as de faoto gantidar. 


Jackson, J.—In this case it appears to us 
clear that Section 64 of Act VIII (B.C.) ut 
1869 does not apply, because the plaintiff was 
not a sharer in a joint undivided estate; he 
was the sole owner of the estate of whicu 
the gantidur held iu part,—that is to ray 
as to a 12-nanna share of his under-teuute, 
he being liable to puy the rent of the othe 
4 annus to the owner of the neighbourins 


~ 
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estate. By his purchase, the plaintif has 
become the absolute owner of the 12 annas 
gantee,—that is to say of the share which 
fell within his estate ; and as to the other 
4 annas he has acquired the right, title, and 
interest of the last registered tenant. The 
result of that appears to us to be to place him 
in the position as against the under-tenants 
of holding the 16 annas gantidaree right 
subject no doubt to some possible question 
to be raised as regards the ultimate right to 
the 4 annas, which question however does not 
concern the under-tenante, they being bound 
to pay to the plaintiff as de facto gnntidar 
unless of course any of them should be 
found to have occapied land without pay- 
ment of rent, under such circumstances as to 
be exempt altogether from payment. In-this 
view of the case, it appears to us that the 
question of previous payment by these ryots 
to any particular person is immaterial, they 
being, by reason of their occupancy of the 
Jand, bound to pay to their superior landlord 
de facto. We think, therefore, that the 
plaintiff is entitled to a judgment for the 
rent in this suit, and that so far the judgments 
of the Courts below must be altered. The 
plaintiff will be entitled to costs of the 
Courts below. This decision governs the 
other four appeals, Nos. 2405, 2406, 2407, 
aud 2408 of 1874. 


The 28rd July 1875. 
i Present : 
The Hon’ble Louis S. Jackson, Judge. 
Act VIII of 1859 s. 170— Procedure. 
Case No. 2741 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Jessore. dated 
` the 9th July 1874, affirming a decision 
of ‘the Moonstff of Khoolneah, dated the 
25th November 1873. ? 


Moulvee Mahomed Hamidoolla (Defendant) 
' Appellant, 


a 


versus 


Durbesh Shaikh and others (Plaintiffs) 
Respondents. 


Baboo Doorga Doss Dutt for Appellant. 


Baboo Bama Churn Banerjee 
for Respondents. 
In a case which Act VIII of 1859 s. 170 is provided 


to meet, the Court ought not to take every for 
gianted against the paity in fault, but to requie the 
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other party to prove-his case so far as he can without 
the desired evidence, to consider well the effect of the 
default or refusal with reference to the rules of eviden 
ang to hear what evidence the defaulting party addu 
before imposing upon him the penalty of default. 

THe plaintiffs in this suit claimed to 
recover possession of certain lands, and it was 
not denied by the defendants that the plain- 
tiffs had been entitled ; but the defendants set 
up a purchase from the plaintiffs. ‘Chere 
was also a question of limitation. That has 
been sufficiently disposed of by the judg- 
ments of the Courts below, they having 
found concurrently that the plaintiffs were in 
possession seven or eight years before the 
commencement of the suit. Then as to the 
other question, the Moonsiff saya :—* As to 
‘the defendaut’s title by purchase put forth 
“by him, he was repentedly directed to appear 
‘in person, and vouch to the genuineness of 
“his two bills of salè totally impugned as 
“false by the plaintiffs, but he does not 
“appear. This day I have been asked to 
“ postpone the case, which I cannot do, as it 
“is already more than six months old. Con- 
“ sequently, even irrespective of the plaintiff's 
‘evidence, this case should be décided 
“ngninst the defendant. Suit decreed with 
“‘ possession and costs and legal interest.” 
The defendant appenled against that decision, 
and complained that the Moonsiff had refused 
to hear his witnesses who were in attendance, 
and upon that the Subordinate Judge says :— 
“As to the last contention I have to observe 
“that when, the case was tried against the 
“defendant under Section 170, it was not 
“necessary to examine his witnesses.” It 
appears to me that this is an erroneous ruling 
in point of law. Mr. Macpherson in his 
edition of the Code of Civil Procedure 
points out, and I quite concur with him, that 
when this is a case which Section 170 is pro- 
vided to meet, “ the Court ought not to tuke 
‘everything for granted against the party 
“in fault, but to require the other party to 
“ prove his case so far as he can without the 
“ desired evidence, to consider well the effect 
“of the default or refusal with reference to 
‘the rules of evidence stated :” and still 
more—the learned commentator probably did 
not think it necessary to point that out— 
necessary itis to hear what evidence the 
defendant adduced before imposing upon him 
the penalty of default. 

In this case the Moonsiff absolutely re- 
fused to hear the witnesses who had been 
produced by the defendant, and he gives the 
curious reason that the case had been pend- 
ing for six months, and therefore could not 
be postponed further. Section 170 does not 
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in my opinion give the Court an arbitrary 
power to dismiss a suit or give judgment 
against the party defaulting to appear whally 
without reference to the state of the evi- 
dence, still less without hearing the evidence 
out, It ig not until the evidence on both 
sides has been heard and considered that the 
Court is able to attach proper siguificance to 
the default of the plaintiff or the defendant 
who has been summoned to appear. It 
appenrs to me, therefore, that the decisions 
of both the Courts below are erroneous in 
Jaw, and that the case should go back to the 
Court of first instance in order that the 
defendant’s wijnesses may be heard. I 
should counsel the defendant to give no cause 
for coming to an adverse decision by vexa- 
tiously refusing to appear. I shall, allow no 
costs of this special appeal. 








The 28rd July 1875. 


Present : 
The Hon’ble W. Markby, Judge. 


Possessory Sutt—Limitation— Presumption — 
Onus Probandi. 


Case No. 2889 of 1874. 


Special Appeal from a deciston passed by 
the Judge of Sylhet, dated the 20th June 
1874, reversing a decision of the Sudder 
Moonsiff of that district, dated the 3rd 
December 1878. 


Mahomed Kobeer (Defendant) Appellant, 
versus 
Abdool Azeem (Plaintiff) Respondent. 
Baboo Ram Gopal Ghose for Appellant. 


Baboos Hem Chunder Banerjee and Grish 
Chunder Ghose for Respondent. 


In a suit for possession where defendant denies plain- 
tiffs title and seta up a defence involving the plea of 
limitation, the question of limitation does not depend 
upon whether defendant was ın possession, but upon 
whether plaintiff was in possession. 

Where defendant admitted that che permanent settle- 
ment was ordered to be made with the party in posses- 
sion, and that ıt was made within 12 years prior to the 
suit with the party from whom plaintiff claimed, HELD 
that, until the contrary was shown, that party was 
rightly presumed to be in possession, and pliuntff’s 
claim was not barred by limitation. 


In this cage the plaintiff having brought 

_ his suit for possession, the defendant set up 
a defence which properly raised the question 
whether or not the plaintiff's suit was barred 
by limitation. He also disputed the plaintiff’s 
title. The first Court having raised an issue 


THE WEEKLY REPORTER. 


Rulings. 31. 


of limitation and an issue upon the plaintiff's 
title, discussed the evidence generally, and 
ultimately finding that the plaintiffs title 
was not proved, dismissed the plaintiff's 
suit. No distinct finding was come to upon 
the question of limitation. Butas far as I 
can gather from the opinion of the Court 
upon the evidence, the first Court thought 
that the plaintiff never had been in possessio. 

The District Judge on appeal states tha 
questions which he has to decide in the form 
of issues. And the last question which ho 
raises is, I consider, intended to raise tho 
question of limitation. And the only ques- 
tion o be determined in this appeal 13 
whether or no that question has been rightly 
disposed of, 

The argument for the appellant is that ths 
District Judge has erred in throwivg upou 
the defendant the onus of proving that he 
was in possession. Aud if that is what the 
District Judge has really done, there can be 
no doubt that he was wrong inlaw. The 
question of limitation does not depend upon 
whether the defendant was in possession, but 
whether the plaintiff was in possession. On 
the other hand, it is contended that the 
Court below has rightly disposed of this 
question. Some of the arguments, on the 
part of the respondent, are not such as I am 
prepared to adopt. I do not think the 
defendant intended to admit that his titlo 
commenced either with the temporary leaso 
or with the permanent setilgment or with 
the conveyance from Ramjan Bibee to him- 
self. ButI think there is a paragraph in 
his written statement which shows that the 
Court below has rightly disposed of this 
question of limitation. He says in his 
written statement that the permanent settle- 
ment was ordered to be made with the person 
who was in possession. And he goes on to 
state then that in fact the peimauent sottle- 
ment wos made with Ramjan Bibee. "That 
being so, I think that does justify the passage 
in the District Jadge’s judgment, which 
refers to this question. The District Judge 
says that, “as defendants have failed to 
“prove their possession prior to 1273, it 
“ follows that Ramjan Bibee must have been 
“the real proprietor and holder of the land 
‘within a period of 12 years prior to insti- 
“tution of suit.” Perhaps that passage is 
not put so clearly as it might be. What, 
however, I understand the Judge to mean by 
that passage is this, that Ramjan Bibee being 
the person with whom the permanent settle- 
ment was made in the year 1273, and it being 
admitted also that the permanent settlement 
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was directed to be made with the party in 
possession, it follows that until the defendant 
shows that somebody else was in possession, 
it must be assumed that Ramjan Bibee was 
in possession, That was the District Judge’s 
` judgment, I think upon a fair construction 
of it, and I cannot say he was wrong in pre- 
suming, until the contrary was shown, that 
Ramjan Bibee was in possession, and that 
the plaintiff claiming from her was not 
barred. On these gronnds,.therefore, I think 
the judgment of the District Judge cannot 
be disturbed in special appeal. The special 
appeal must be dismissed with costs, 





The 28rd July 1875. 


Present: 
The Hon’ble L. S. Jackson, Judge. 


Possessory Suit— Declaratory Decree—Right of 
Jotedar— Ejectment. 


Case No. 2518 of 1874. 


Special Appeal from a dectsion passed by 
the Officiating Additional Judge of 
the 24-Pergunnahs, dated the 17th June 
1874, reversing a decision of the Addi- 
tional Moonsiff of Baraset, dated the 
12th December 1873. 


Kalee Churn Pal and others (Plaintiffs) 
Appellants, 


e VET SUS 


Raj Coomar Chuckerbutty and others 
(Defendants) Respondents. 


Baboo Bhowanee Churn Duté for 
Appellants, 


Baboo Taruck Nath Sen for Respondents. 


Plaintiff with a jote-pottah from the superior landlord 
having taken possession, defendant brought a suit under 
Act of 1859 s. 15, and obtained a decree declaring 
him entitled to possession, Plaintiff accordingly sues 
to have his right to possession declared and confirmed, 
HELD that, according to the pottah, plaintiff is entitled 
to possession, unless defendant is occupying by a title 
which saves him from being ejected. 


Tue judgment of the Court below cannot 
be supported? The plaintiff had a jote- 
pottah from the superior landlord for six 
parcels of land amounting in all to 14 
beegahs. One of these parcels appears to 
be in the occupation of the defendant. The 
plaintiff having tuken possession, the defend- 
ant brought a suit under Section 15 Act 
XIV of 1859, and by the decree of the Civil 
Court in that suit he was declared entitled 
to possession. It is said that that decree has 


never been executed, but the plaintiff con- 
ceives that a cloud has been cast upon his 
right under the pottab, and he therefore sues 
to have his right to possession declared and 
coufiimed. The Moonsiff who tried the suit 
investigated the title set up by the defend- 
ant which was mowrosee in its character, 
and so far from considering that proved, he 
held that the defendant could not even prove 
that it had been held by him for a long time. 
He therefore guve judgment for the plaintiff. 
On appeal, the Officiating Additional Judge, 
Mr. Allen, was of opinion that the suit had 
not been properly brought; that the plaintiff 
was metely a farmer, and stood in the shoes 
of the landlord, while the defendant was a 
ryot or tenant. He therefore declined to go 
into the evidence, holding that the plaintiff ’s 
title was not such as entitled him to posses- 
sion of the land, and reversed the judgment 
of the Moonsiff. The vakeel for the special 
respondent very properly declines to support 
this judgment, and admits, as the case clearly 
is, that the plaintiff is entitled to have the 
decision of the Lower Appellate Court upon 
the issues in the case, According to the 
pottah, the plaintiff is clearly entitled to 
possession of the land, unless the defendant 
is occupying by a title which saves him from 
being ejected. The judgment of the Moon- 
siff found that the defendant had no such 
title, and it was for the Lower Appellate 
Court to determine whether the decision was 
correct or not. The case should be remand- 
ed to the Lower Appellate Court. 


The 28rd July 1875. 
Present: 
The Hou’ble Louis S. Jackaon, Judge. 
Remands— Findings. 
Case No. 1867 of 1874. 


Special Appeal from a decision passed by 
the Officiating Judge of Dacca, dated 
the 12th May 1874, affirming a decision 
of the Moonsiff of Nechragunge, dated 
the Tih August 1871. 

Huree Nath Shaha (one of the Defendants) 

Appellant, 


versus 
Issur Chunder Shaha and others (Plaintiffs) 
Respondents, 
Baboo Chunder Madhub Ghose for 
Appellant. 
Baboo Nullit Ohunder Sen for Respondents. 


Where a case was remanded for reconsideration of 
the whole evidence with the exception of one specified 
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point, and the Judge after consideration came tothe | the plaintiff was required fo give evidence, 


conclusion that his finding on that point had been 


erroneous, it was HRUD that he could not, without a |- 


miscarriage of justice, allow that finding to renmin 
unchanged, 


THE particular ground on which the 
special appellant relies is, that the Judge was 
not authorized by the order of remand to 
reopen and reverse his previous finding as 
to the proportions in which the purchase- 
money of the property in dispute was con- 
tributed by the several co-sharers ; but it 
appears to me that although Mr. Justice 
Ainslie, in delivering judgment, adverted to 
the fact of a finding on this point, he did not 
express or intend to express any opinion, 
still less give a direction that that finding 
must be final. The facts of the case were 
very fully reviewed by the learned Judge in 
remanding the case, and the effect of his 
directions appears to have been that the 
whole of the evidence in the case was to be 
reconsidered with the exception of one par- 
ticular point specified, and it seems to me 
that that direction was most reasonable and 
proper, because it would be very unfortunate 
if the Judge below, on a reconsideration of 
the whole evidence, were to come to n given 
conclusion on certain points which were 
expressly left open, but were not at liberty 
to control his findings on those points by any 
opinion which he might simultaneously form 
as to the other portions bearing on the final 
decision. In the particular case, the point 
found was that there had been contribution 
in equal proportions, and the Judge was 
expressly directed to enquire whether any 
. Subsequent adjustment had affected the con- 
tribution so made. The Judge found that 
there had been no subsequent adjustment, 
but a further consideration of the evidence 
Jed him to the conclusion that the contri- 
bution had not been in fact in equal shares. 
There would lave been a serious miscarriage 
of justice, if having on one hand found that 
no subsequent adjusiment had afficted the 
contribution, he had allowed his previous 
finding that the contribution had been in 
equal sbares to remain unchanged. I think 
the Judge was at liberty to reconsider the 
evidence on this part of the case, and as to 
the steps by which he arrived at the present 
conclusion I do not think it is the business 
of this Court in special appeal to criticise 
that ; and there is the less reason for doing so, 
because the last conclusion arrived at by the 
Judgeis the same as that to which the 
Moonsiff had come. As to the question of 


and that his evidence was pronounced to b: 
meagre, I need only observe that very slight 
evidence would justify the Court in finding 
that possession had been in accordance with 
title, and that the judgment of Mi. Justice? 
Ainslie is not to be considered as Iny'ng 
down anything to the contrary, but that ir 
the question of right or share or its origin 
were doubtful, then of course the question 
of possession would be of great importare». 
I think the special appeal must be dismissct! 
with costs. 


The 18th August 1875. 


Present: 
The Hon’ble W. Markby, Judge. 


Bed of a Stream— Proprietorship—Maps— 
Evidence. 


Case No. 3196 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Rungpore, 
dated the 18th September 1874, modify- 
ing a decision of the Moonsiff of Badia- 
khally, duted the 26th May 1878. 


Jugdish Chunder Biswas and others 
(Defendants) Appellants, 


VETSUS 


Chowdhry Zuhoor-ul-Hud’and others 
(Plaintiffs) Respondents. 


Baboos Grija Sunkur Mozoomdar aud 
Nullit Chunder Sen for Appellants. 


Baboo Sreenath Banerjee for Respondente, 


The bed of a flowing stream may be the property of 1 
private person, 


A survey map, as well as a thak map, is admigsiblo 6. 


evidence, x 


Tue judgment of the Lower Appellat» 
Court contains an error which is fatal to tho 
decision. The Subordinate Judge state: 
that “a flowing or current river cannot fc rim 
the right of any proprietor of lund.” This 
ig an error. As is clearly shown by thr 
Regulation to which the Subordinate Judge 
refers, the bed of a flowing stream muy bx 
the property of a private person. 

The Subordinate Judge is also in error 11 
adopting the opiuion that a survey map is 
not evidence. That map as well as the thar 
map are evidence in the case. 

The issues are not very clearly raised, an 1 


possession on which it is pointed out that| I am not sure that I quite understand how 
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the Court below: means to dispose of’ them, 
But ‘the following issues have been agreed 
to by the pleaders, and they seem to me to 
raise the question for decision in the proper 
form. The.first is, whether ‘the bed of the 
Kantukhali Nuddi was the property of a 
‘private individual, and if 80, to whom does 
it belong. : 

If it is decided that it was the pro- 
perty of & private individual, and if it was 
the property of either of these parties, then 
there is an end of the matter, because in that 
case the Regulation has no application at all. 

On the other hand, if it was not the pro- 
perty of a private individual, then ‘ther 
issues arise. It will become important then 
to determine in what manner the formation 
took. place, and there will be an issue which 
comprehends this enquiry, which will be 
whether the case falls within any of the 
Clauses 1 to 4 of Section 4 of Regulation 
XI of 1825; and if so, which. 

If it does not full within either of those 
clauses, then there will be an issue, how is 
the case to be disposed of under Clause 6 of 
Section 4. 


” 


-” 


The 18th.August 1875. 


Present: 
The Honble W. Markby, Judge. 


Limitation—Special Appeal— Presumption. 


Case No. 3209 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Mymensingh, 
dated the 28th September 1874, reversing 
a decision of the Moonsiff of Bajeetpore, 
dafed the 19th September 1873. 


Huree Mohun Dass and others (Plaintiffs) 
Appellants, 


Versus 


Kootessur Gope and others (Defendants) . 
Respondents. 


Moonshee Serajul Islam for Appellants. 
Baboo Lall Mohun Dass for Respondents. 


In a suit for possession where limitation was pleaded, 
and there was evidence on both aides of the question, 
the fact that plaintiff was not able to prove possession 


within twelve years was held sufficiently to dispose of the 
suit upon that issue. i ; 

A new question of fact cannot be allowed to be 
raised in the special appeal s with a view to form a 
basis for a presumption which it is desired to plead. 


As regards the question of limitation the 
first Court has decided the case in favor of 
the plaintiffs raising, as appears to me, much 
too broad a presumption iv’ their favor. 
But even the first Court *pointa out that- 
there is evidence on both sides of the 
question. 


The second Court rightly, I think, point- 
ing out that the presumption isin favor of 
the defendant, and that the first Court has laid 
the onus too heavily upon the defendant, 
comes to the conclusion upon the ‘evidence 
that the plaintiffs have not been able to 
prove possession within twelve years. And 
that sufficiently, disposes of the suit upon that 
issue. 


There is however one view of this case 
which was not raised in-the first Court, nor 
in the second, nor in the grounds of appeal, 
but which has been raised in the argament 
now, uamely, that as the defendants admit 
that they pu: chased within twelve years, nume- 
ly on the 5th Falgoon 1260, that is, just a 
few days within twelve yearsof thissuit being 


| brought, and as they admit that they re- 


ceived possession from Bharat Ram, it ought 
to be presumed that Bharut Ram held this 
property not on his own behalf but on behalf 
of the other members of the family. Now 
that might be so, if it had been admitted or 
found by the Courts. below that Bharut 
Ram was at that period joint with the rest 
of the family. That point, however, as has ` 
already been pointed out, was not raised, and 
I do not think I should be justified in allow- 
ing the plaintiffs to raise this new question 
of fact at this stage of the case. According 
to their admission they have been out of 
possession six years. According to the find- 
ing of the Court below they had been out 
of possession upwards of eleven years—very 
nearly eleven years and eleven months. As- 
suming, a8 I am bound to assume, that the 
finding is right, itis impossible to say that the 
plaintiffs can lay claim to any indulgence 
whatsoever. If they have lost their pro- 
perty, it is entirely owing to their own 
negligence. 


The appeal is dismissed with costs. 


r 
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The 20th August 1875. has come to an erroneous finding upon the 

fucts, But when he has awarded costs upon 

A ESCIE e | such an erroneous principle as iu this case, 

The Hon’ble E. G. Birch, Judge. interference in special appeal becomes neces- 
. bully. ° 

Scam a ae The decree of the Lower Appellate Court 

Case No. 2756 of 1874. will be modified to the extent of declaring 


f Pi that the plaintiff is entitled to u decree for 
Special Appeal from a: decision passed bY | 4 annas with the costs of the litigation in 
the Officiating Additional Judge of the | both the Lower Courts. As to the costs of 
24-Pergunnahs, dated the lst August | this Court, the defendant, respoundent, must 
1874, modifying a dectsion of tue Second pny the costa of the special appellant, the 
Moonsiff of Satkhira, dated the 13th Vukeel’s fees being assessed at one gold 


December 1873. aoira 
Mohendro Nath Mojoomdar (Plaintiff) ° 
ra The 23rd August 1875. 
Futtick Parooe and another (Defendants) Present : 


The Hon’ble A. G. Macpherson and H. B. 
Baboos H. B , Lawford, Judges. 
aboos Hem Chunder Banerjee and Ooma Joint Hindoo Pam i- Gean of Lease by 


Kalee Mookerjee for Appellant. Managing Members. 


Babvo Bhowanee Churn Dutt 1572 of 1874 
s for Respondents. Cuse No. 1572 of 1874. 
Where a claim for damages was decreed by the Lower Special Appeal from a decision passed by 


Appellate Court, but plantıff made lable for defendant's | the Subordinate Judge of Bhuugulpore, 
costs, which far exceeded the dam on the ground that duted the 26th May 1874, affirming a 


the »ult was vexatious as plain had already caused decisi he Additi Į . 
Aeheadnit tn be fned criminally: cision of t itiona oonsiff of 
Jx : vata were Monghyr, dated the 18th November 1873. 


iat that the costs were awarded on an erroneous 
prıncıple rendering inte: ference in special appeal neces- < 

bary. Poshun Ram and another (Plaintiffs) 
Appellants, 


Respondents. 


In this case the Additional Judge has, in 
n very brief and uot very satisfactory judg- 
ment, modified a careful decision of the 
Moonsiff, in which he held that, uader the 
circumstances of the case, the plaintiff was 
entitled to receive damages from the defend- 
ant. The Judge is of Beton that although a a 
the suit is not contrary to law, it is clearly Messrs. M. L. Sandel and J. Younan 


versus 
a vexatious one; Inasmuch as the plaintiff for Respondents. 


Bhowanee Deen Sookool and others 
(Defendants) Respondents. 


las already prosecuted the defendant crimi- 
nally aud caused him to be fined. Having 
expressed this opinion he goes on to say 
that he thinks that it is a case for nominal 
damages, and he gives the plaintiff a decree 
for 4 aunas, but declares him liable for the 
defeudant’s costs in the appellate and the 
first Court. These costs it appears amount 
`to about Ra. 21.. So that if this decision 
is ullowed to stand, the plaintiff, although 
declared by both the Courts below to be 
entitled to dumages, will be compelled to pay 
to the defendant Rs, 21-5 as costs „while he 
cun recover from him only 4 aunas as| The plaintiffs seek to recover possegsion of 
dumages. 6 beegalhs 10 cottahs of land out of 13 bee- 

Sitting in special appeal I cannot go into ' guhs, the boundaries of which are given, — 
the evidence to see whether or not the Judge | und pinys that a certain a leuse 


A mokurureedar, who has got his lease from the mem- 
bers of a joint Hindoo family, who are in actual pesses- 
sion and managing the joint property, cannot be ejected 
or interfered with by another member not in possession, 
unless it can be shewn that he has acted dishonestly. 


Maopherson, J.—Wx think that this 
appeal must be dismissed. 

Possibly, if the plaintiffs had brought 
a guit of the class referred to in Article 127 
of the second Schedule of Act IX of 1871, 
such a suit would not be barred by limita- 
tion. But this is not the nature of the suit 
which has been brought. 
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granted to the first defendant may be set 
aside. 

The plaintiffs aud the defendants other 
than the first defendant belong to a Hindoo 
family ; but the plaint does not state whe- 
ther the family is ut the present time joint 
In estate or otherwise, 

Icis alleged that the plaintiffs and the second 
and third defendants and u deceased brother 
of theirs became entitled to this property, 
the plaintiffs being “the shareholders of 8 
annas,” aud the defendants “ the shareholders 
of the other moiety ;” aud that they con- 
tinued in joint possession and occupancy of 
the entire property. Then the plaint says :— 
“The defendants Nos. 2 and 8, and Musst. 
“Jumna, widow of Sheo Dyal Bam, de- 
“ceased, the shareholders of a moiety, who 
“had na concern with the other moiety 
“held in possession by us, let out without 
“any power and authority our share in con- 
‘junction with theirs, stuting the same as 
“their own right, on the date aforesaid, by 
‘executing and delivering a mokururee lease, 
“by virtue of which, on the 5th Choitro 1274, 
‘the defendant No. 1, in collusion with the 
“other defendants, forcibly aud wrongfully 
“ dispossessed us, the plaintiffs, from the 
“ property in dispute at the time we were 
“collecting the reuts from the ryots.” 

Both the Lower Courts have found that 
the case as to the plaintiffs having possession 
or collecting rents within the last twenty or 
thirty years, ig untrue ; aud it is quite clear 
that the plaintiffs have now no right of any 
sort, even aguinst the other members of their 
own family, excepting such as they may be 
permitted under Article 127 of the Limitation 
Acs to prove, 

The plaintiffs hava-been found by the 
Lower Courts to have been some thirty years 
absent from home, and on their return now, 
to have brought this suit for the purpose of 
gettmg rid of the mokururee granted during 
their absence. 

Even supposing that the plaintiffs had 
any rights against the other members of 
their own family (on the ground of their 
veing still members of a joint Hindoo family) 
it by no meaus follows that they would be 
uble to eject, or interfere with, the mokururee- 
dar, On the contrary, the mokururee- 
dar having got his lease from the members 
of the family who were in actual possession 
aud managing the joint property, would have 
u perfectly good title against the plaintiffs, un- 
less it could be shown that he had acted 
dishonestly,—even supposing that the plain- 
tiffs’ suit were not barred under Article 127, 


As it is, the plaintiffs sued, not stating in 
their plaint whether the family is or is not 
jnt, and allegivg un actual possession 
which they: have not had. That being so, 
although itis possible that the decision of 
the Lower Courts on the poiut of limitation 
is wrong, the plaintiffs are not entitled to 
have the case 1emauded now, in order that 
fresh issues may be raised to enable them to 
start a fresh cuse altogether different from 
that with which they came into Court and on 
which they went to trial. 

The appeal must be dismissed with costs. 


The 28rd August 1875. 
Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitier, Judges. 


Unregistered Contract—Parol Evidence, 
Case No. 3080 of 1874. 


Special Appeal from a decision passed by 
the Offictating Judge of Patna, dated 
the 10th September 1874, reversing a 
decision of the Moonsiff of Behar} dated 
the llth March 1874. 


Shaikh Muhomed Ohid and another 
(Plaintiffs) Appellants, 


DErsus 


Kalee Pershad Singh (Defendant) 
Respondent. 


Mr, M. L. Sandel for Appellants. 
Moonshee Mahomed Yusoof for Respondent. 


In a suit to have a deed of sale given up to plaintiff 
after being duly registered, where plaintifPs case was 
that the contract was concluded though a portion of the 
consideration remained to be paid, HELD that as the 
contract was not registered, ıt could not be received as 
evidence, and no parol evidence of it was admissible. 


Glover, J.—Wes think that this case must 
be governed by the Full Beuch decision in 
Shaikh Ralmutoollah versus Shaikh Saryut- 
oollah, 1 Ben. F. B., 58.* 

The plaintiffs suit isto have a certain 
deed of sale, which he says has been execut- 
ed in his favor by the defendant, given up 
to him after being duly registered. 

The only admissible evidence of the 
completed contract to sell between the parties 
would be the deed of sale itself, but as that, 
according to plaintifs own statement, hus 
not been registered, it could not be received, 
and no parol evidence of the contract could 
be given. 


*10 W. R, F. B. Rul, 61, 


« 
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The case of Shumseer Ali versus Syud 
Lutafut Kureem, XVUI Weekly Reporter, 
504, bas been quoted to us as upholding &n 
opposite view, and giving a plaintiff deprived 
of the power of getting a deed regis- 
tered through the fraud of a defendant a 
remedy in the Civil Court in the shupe of 
specific performance of the contract. The 
facts of the two cases nre different, but in 
any case we should be bound to follow the 
decision of the Full Bench in this matter. 

The suit as it has been brought must fail. 
The plaintiff may bring auother suit for 
damages if he thinks fit to do so. 

The special appeal is dismissed with costs. 

Mitter, J—I concur in dismissing this 
special appeal with costs. According to the 
plaintiff’s case, the contract of sale was con- 
cluded, though a portion of the consideration 
remained to be paid, ‘This being so. this cunse 
cauuot be distinguished from the Full Bench, 
reported in 1 Bengal Law Reports, Full 
Bench, page 58.* 





The 8th July 1875. 


~Present: 

The Hon'ble W. Murkby and G. G. Morris, 
Judges. 

Co-sharers— Covenaniof Pre-emption— Liability 
of Heirs. 


Case No. 281 of 1874. 


Special Appeal from a decision passed by 
the Judge of Tipperah, dated the 28th 
November 1873, reversing a decision of 
the Moonsiff of Pauchpookhuriah, dated 
the 13th March 1878. 


Sreemutty Tripoora Soonduree and another 
(Defendants) Appellants, 


~ versus 


| Juggur Nath Dutt and another (Plaintiffs) 
Respondents. 


Baboos Doorga Mohun Doss and Rash 
Beharee Ghose tor Appellants. 


Baboos Sreenath Banerjee and Bharut 
Chunder Duét for Respondents, 


Four brothers, on making a partition of their joint 
property, covenanted with each other that if any one of 
them, or their heirs, had to sell his share, he should 
offer to sell the same to one of the co-sharers. One of 
the brothers having died, his widow sold his share which 


10 W. R, F. B, Ral, 51. 


she had inherited without such an offer to the surviving 
brothers, who thereupon sued her and her vendee for 
possession upon payment of what they alleged to be the 
value of the property, vis., Ra 27, 


The Moonsiff found the’ value to be greater (viz. 
Rs. 95), and set aside the sale without giving possessio. 
The Lower Appellate Court made an order that, 1f plain- 
tiffs deposited Rs, 95 in Court, their appeal would bc 
decreed, The plaintiffs deposited the amount, and a 
decree for possession was given them : 


Hep that neither of the Courts had the power to 
make the decrees which they did; and the order of the 
Lower Appellate Court to deposit the money was not 
binding”on the plaintiffa, who had no right under their 
contract to an election after the value had been ascer- 
tained whether they would purchase st that price or 
not, 


Quare. —Can a perpetual covenant as to the disposi- 
tion of land be enforced ? 


Markby, J.—In this case it appears that 
four persons being brothers, on making s 
partition of their Joint property, entered iuto 
the. following covenant: 

«And be it also known that if any one 
“of us or our heirs have to sell his share, 
“then he shall offer (to sell) the same to nuy 
“one of us, co-sharers. If any co-shaer 
“ consents to purchase’on payment of proper 
“value, then he (the party selling) shall 
“not be competent to sell the same to uuy 
“person but the said co-sharer. Neither 
“we nor any one of our heirs shall he 
“ competent to act in opposition to it, and 
‘should the sume be done, it would be 
“null and void.” 

One of the brothers having died, his 
widow sold his share which she had inherited 
to a stranger for Rs. 95 without having 
made any offer of it to the three surviving 
brothers. Thereupon, the . three brothers 
brought this suic against the widow and 
her vendee to have possession of the property 
delivered to them upon payment of Rs. 27-4-3 
which they alleged to be the value of 
the property. 

‘The Moousiff held the sale to be invalid, 
but found the value of the property to be 
Rs. 95, and set aside the sale without giving 
possession. 

Both parties appealed against this decree, 
and the District Judge, after hearing the 
parties, made an order thnt if the plaintitts 
deposited in Court Rs. 95 within 15 days, 
the appeal would be decreed ; in the event 
of their vot devositing the money, the appeal 
would be dismissed. The ee 

4 
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that amount accordingly and a decree for 
possession was given to them; 

, The defendants now appeal against this 
decree. 

We do not think that either of the Courts 
below had power to make the decrees which 
they did. Neither decree was what the 
plaintiffs asked for ; on the other hand, what 
the plaintiffs did ask for they were clearly not 
entitled to get. Jt is not necessary to consi- 
der whether assuming this covenant to be 
binding on the widow, the plaintiffs were 
entitled to come into Court and simply ask 
that the sale should be set aside, which was 
what the Moonsiff decreed. This wis not 
what the plaintiffs asked, and they were 
not even content to accept this decree when 
it was made. On the other hand, it is quite 
clear that they were not entitled to the 
decree given to them by the District Judge. 
This was neither what they had asked 
nor what they had stipulated for in the 
covennnt, The order of the Court to the 
plaintiffs to deposit the money was not 
binding on the plaintiffs; and they had no 
right under their contract to un election 
after the value had been ascertained whether 
they would purchase at that price or not. 
If the covenant was binding on the widow, 
there had been no doubt a breach of that 
covenant; but, if the plaintiffs’ sought the 
wrong remedy, their suit should have been 
dismissed on that ground. 

But we aréalso desirous not to be under- 
stood as in any way assenting to the proposi- 


tion that this covenant was binding upon. 


the widow to whom a share in the property 
had descended from the original covenanter. 
She was not a paity to the covenant, and if 
we hold that she was binding by it, we 
must then hold that every peison to whom 
thia land may pass by inheritance will also be 
bouyd by it. But this would be to create 
a perpetual covenant as to the disposition 
of land for which we have not been shown 
any precedent. A similar covenant was 
before the Master of Rolls in Stocker v. 
Dean, 16 Beav , 165, and he doubted whether 
it could be enforced after the death of the 
owner who entered intoit. We also consider 
it- extremely doubtful how far such a 
covenant can be enfoiced. 

The appeal must be allowed, the decision 
of the Court below reversed, and the suit 
dismissed; but as the defendants disputed 
the genuineness of the docament and failed 
in that, we shall not make any order as to 
costs in the Courts below. The appellants 
will get their costs in this Court, 


The 22nd July 1875. 


° Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Certificate of Administration — Will (genuine, 
bui informal)—Act X of 1865 s. 60. 


Case’ No. 188 of 1875. 


Miscellaneons Appeal fiom an order passed 
by the Judge of Patna, dated the 28th 
May 1875. 


Mussamut Khuttun Kooer (Petitioner) 
Appellant, 


Versus 


Mursnmut Poona Kooer (Objector) 
Respondent, 


Mr. C. Gregory nnd Baboos Mohesh Chunder 
Chowdhry, Chunder Madhub Ghose, Hem 
Chunder Banerjee, nud Bama Churn 
Banerjee for Appellant. ° 


Mr. R. T. Allan and Baboos Kalee Mohun 
Doss and Rvop Nath Banerjee for 
Respondent, 


In an application for n certiflcate under Act XXVII 
of 1860, where applicant’s title was based upou a will to 
which the signatures of the witnesses wee found to have 
been affixed previously to that of the testator, the Court 
HkKtD that the deed was inoperative asa will; but inas- 
much as it expressed fully the testatoi's wishes regard- 
ing the management of his affairs, and was very distinct 
as to the confidence reposed in the applicant (the 2nd 
wife), the Court decided that she was the proper person 
to have the certificate, 


Glover, J. — THis was an application, 
under Act XX VII of 1860, for n certificate 
to collect debts due to the estate of Toondun 
Singh. The petitioner, Khuttun Kooer, is 
the junior widow of the deceased ; the objec- 
tor, Poona Kooer, the senior, Before.the 
Judge there was another objector in the 
person of Tokhun Singh, the brother of- 
Toondun Singh. 

His objection, that the family at the time 
of Toondun’s death was joint, aud that 
therefore he was the heir by survivorship to 
the property left by his brother, the widows 
being only entitled to maiutennnece, was 
rejected by the Judge on the ground that 
the brothers were’ shown to have lived in 
separation, and for the purposes of this case 
we must take it that Toondun Singh had full 
power to dispose of his property as he chose, 

The petitioner claimed under a will said 
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to have been made by her husband, Toondun, 
on the 25th of November 1874, and by 
which Khuttun Kooer was vested with ex- 
tensive powers of management over her 
husband’s property, as well as with anthority 
should the necessity arise of adopting a son. 
Khuttun Kooer had four daughters living at 
the time, and the other wife, Poona Koner, 
one ; and the device of a son for adoption wns 
to be made fiom amongst the children of these 
daughters. ; 

The senior widow objected to the certifi- 
cate being granted to Khuttun Kooer on the 
ground that the will hed been made under 
undue influence. 

The Judge held that the document pro- 
pounded as a will had not been formally 
executed as required by Section 50 Act X 
of 1865, and was therefore inoperntive, and 
that as this was the only title of Khuttun 
Kooer to the certificate she had failed to 
muke out her case. He offered, however, to 
give her a joint certifiente with the other 
widow, and this being declined, gave the 
certificate to Mussamut Poona Kooer, the 
object8r. 

Agninst this order, Mussamut Kbuttun 
Kooer appeals. 

So far as the execution of the will is con- 
cerned, I think that the Judge was right, 
und by no process of reasoning can the evi- 
dence of the so-called attesting witnesses be 
reconciled: with the deposition made by the 
Sub-Rogistrar. I have no doubt that the 
deed was signed by Toondun Singh in the 
manner stated by Raghoo Nundun Saloy, 
and that the signatures of the witnesses had 
been previously affixed. ‘To persons un- 
acquainted with the formalities necessary by 
law to the execution of wills, if would no 
doubt seem “quite sufficient to state to the 
witnesses the nature of the deed to which 
their attestation was required and to get their 
signatures to it then aud there, leaving the 
signature of the maker of the deed to be 
(for convenience sake) appended afterwar da. 
And something of this kiud happened I have 
no doubt in the present case. At the same 
time there cnn be uo departure permitted 
from the strict rule which governs the 
making of wills, and however much the 
Judge might be certain that the deed before 
him was the genuine expression of Toondun 
Singh’s last wishes, he was quite right to 
declare that the deed was as a will inoper- 
ative. 

Aud this being so, it is argued by the 
respondent’s pleader, Mr. Allan, the case 
ought to stop. The petitioner was bound by 


Section 3 Act XXVII of 1860 to show her 
title,” that title was the will, and the will 
being declared inoperative, she had no title 
left, and no clnim to a certificate. 

But this, I think, is going too far. Grant- 
ing the deed, which was registered by the 
Sub-Registrar on the 27th November 1874, 
vot to operate asa will by reason of infor- 
mality in its execution, it does not follow 
that, for the purposes of this application, it 
should be considered worthless. If the 
Sub-Registrar’s evidence is credible, and I 
see no reason whatever for distrusting it in 
any particular, the document expressed fully 
Toondun Singh’s wishes regarding the 
management of his affairs, and was very 
distinct as to the confidence reposed in the 
second wife. Inoperative as a will it may 
be, but ıt might, I imagine, be a good per- 
mission to adopt, und would place the person 
to whom it was given in a position superior 
to any other wife of Toondun Singh. It 
seems to me, therefore, that, so far as we cau 
eny soina mere summary proceeding like 
the present, the conduct of Toondun Singh 
before his death, as evinced by the document 
now under consideration, as well as by the 
detailed statement of his wishes made at the 
time to the mooklitars, shows, in the absence 
of proof of undue influence, that he consi- 
dered his junior wife the person best qualified 
to manage the affairs of his family and estate ; 
aud I think we ought, as much as possible, to 
give effect to what was clearly the intention 
of Toondun Singh. It cannot, I imagine, 
be. doubted that he thought he had mada a 
valid will giving to Khuttun Kooer the full 
coutrol over his affairs, aud we ought not, 
because ignorance or accident has made the 
will inoperative as such, to interfere to alter 
arrangements even at this early stage, which 
the deceased had evidently set his heart 
upon. 

I think that looking to Toondan Simgh’s 
undoubted wishes and intentions regarding 
the management of his property, lis Junior 
widow, Mussamut Jhuttun Kooer, was the 
proper person to have the certificate notwith- 
stnndiug the failure of her title under the 
will, 

The Judge’s order will be set aside, and a 
certificate granted to Mussamut Khuttun 
Kooer. 

Mitter, J.—I concur in decreeing this 
appeal. But I am not prepared to sny that 
I agree with the Judge in his fiuding upon 
tho question of validity of the will produced 
by the appellant. Upon that question l 
express no opinion, 
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The 27th July 1875. 


Present: 


The Hon'ble Louis S. Jackson and A.G. 
Macpherson, Judges. 


Right of Occupancy— Wrongful Eviction. 


Appeal under Section XV of the Letters 
Patent from a decision passed by the 
Hon'ble E. G. Birch, one of the Judges 
of this Court, dated the 21st May 1875, 
in Special Appeal No. 1798 of 1874,* 
from a decision pasted hy the Judge of 
Tipperah, dated the 2nd June 1874, re- 
versing a decision of the Additonal 
Moons ff of Comillah, dated the 80th 
June 1873. 


Mahomed Gazee Chowdhry (Plaintiff) 
Appellant, 


versus 
Noor Mahomed (Defendant) Respondent. 


Baboo Rash Beharee Ghose for Appellant. 
No one for Respondent, 


In a suit by a zemindar for ejectment where the ryot 
pleads continuous occupancy for twelve years, and it is 
found that the ryot was evicted during that period but 
got back into possession ; if the eviction were wrongful, 1t 
would not be such an interruption of possession as would 
foe the ryot from acquiring a right of oecupancy. 

ut it would lie wath the ryot to show that the eviction 
was wrongiul, 


Jackson, J.—Tais was n suit brought by 
the zemindar to eject the defendant who is a 
ryot, and who is said to be in occupation of 
rome land belonging to the plaintiff agninst 
the will of the landlord avd without any 
right to ocenpy it. 





* The 21st May 1875. 
Present: 
m The Hon’ble E. G. Birch, Judge. 
Case No. 1798 of 1874. 

Special Appeal from a decision passed by the Judge 
Tipperah, dated the 2nd June 1874, reversing a deci f 
of the Additional Moonsiff of dared i rs 

June 1878. . 


Mahomed Gazee Chowdhry (Plaintiff) Appellant, 
versus 
Noor Mahomed (Defendant) Respondent, 
Baboo Rash Behares Ghose for Appellant, 
No one for Respondent. 


In this case no one appears for the respondent. I must 
admit that the pleader for the appellant has good reasons 
for objecting to the ju ant of the Lower Appellate 
Court which has not dealt sertatim with the points con- 


The ryot set up a right of occupancy, but 
the Moonsiff’ found that there had been no 
eqntinuous occupation by the defendant 
extending to twelve years. He therefore 
gave judgment for the plaintiff. 


That decree was set aside by the District 
Judge, who took into account the previous 
possession of the defendant which had exist- 
ed for some eight or nine years before n 
decision of the High Court in 1864, and 
adding that to the occupation since that 
decree, he considered that the defendant 
must be looked upon as having occupied for 
more thnn twelve years and so acquired a 
right of occupancy. 


The circumstances were these; the ryot 
complained under Act X of 1859 by a suit 
brought in the year 1863 that he had been 
wrongfully dispossessed by the zemindar 
who is now the plaintiff, and he then set up 
a right of occupancy. It appeared that a 
portion of the period of occupancy on which 
he relied had been while he was nn under- 
tenant, and upon that ground the Depnty 
Collector, finding that he was not so entitled, 
dismissed his suit. That judgment was 
reversed by the District Judge, who held the 
plaintiff to be entitled, and gave him a decree. 
The Judge’s decree was in turo reversed by 
the High Court upon special appeal. ` But 
meanwhile the ryot obtained execution of the 
Judge’s decree, and got back into possession. 
On these facts, the Moonsiff found that there 
was a break of some months in the posses- 
sion of the ryot, now defendant, and that 
therefore his present possession as ryot not 
having extended to a period of twelve years, 
he was not entitled to the privileges of a 





sidered by the Moonsiff. I am asked to remand the 
case for a more complete judgment. 

As the respondent is not represented in this case, I 
have had to look more into the facts of the case than 
I otherwise should do, sitting in special appeal, and the 
conclusion that I ari:ive at is that the plaintiff 1s not 
entitled to the order of remand which he asks for. 

The finding of the Judge is that the defendant must 
now be looked upon as having acquired a mght of occu- 
pancy. That appears to me to show that the Judge con- 
sidered that the defendant continued to hold onas a 
tenant in spite of the litigation that had taken place 
between him and the plaintiffs predecessors, and this 
being a0, 1t would be sufficient to ose of the case and 
bar my interference in special appeal, 

I must further remark that the conduct of the plaintiff 
in this case is not suggestive of a true case. His plant 
gtates that the defendant held the land without any kind 
of settlement and without paying rent, and yet about 
eleven months after the suit was instituted, I find him, 
through his pleader, asking the Moonkiff to admit as 
evidence on his t a kabooleut which he asserted had 
been grven by the defendant. Under such circumstances 
I do not think I should be justifled in remanding the 
case,' The appeal must be dismissed. 
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ryot having a right of occupancy, but the | althongh he succeeds in this litigation, ought 


Judge has come to the opposite conclusion. 
It is admitted by the plaintiff, special eap- 
pellant, who is now the appellant before us, 
that if as the result of the previous litigation, 
the eviction by the landlord in 1863 had 
been found to be wrongful, that would not be 
such an interruption of the ryot’s possession 
as would prevent him from acquiring a right 
of occupancy. *But we must take it that in 
point of fact he was vot shown to have been 
wrongfully evicted. That being so, there 


undoubtedly was an interruption of the ryot’s |. 


occupation. 

The learned Judge, who heard the special 
appeal, adverts to the finding of the Lower 
Appellate Court in these terms :—“ The find- 
“ing of the Judge is that the defendant 
“must now be looked upon as having acquir- 
“ed a right of occupancy. That appears 
‘ to me to show that the Judge considered 
“ that the defendant continued to hold on as 
“ a tenant in spite of the litigation that had 
“ taken place between him and the plaintiff's 
€t predecessors, and this being so, it would be 
sufficient to dispose of the case and bar my 
& interference in special appeal.” The learn- 
ed Judge appears to have overlooked the 
fact, that the now defendant brought his suit 


‘under the Rent Act in cons: quence of having 


been evicted, and that he actually got back 
into possession of the land by executing the 
decree - of the Judge’s Court. It cannot 


„therefore be said that the ryot had continued 


` 


to hold on as:tenant in spite of the litigation, 
but only that in consequence of one decision 
during that litigation he got back into pos- 
session. It appears to me therefore that the 
decision of the Moonsiff was correct, and that 
the judgment of the District Court and that 
of the learned Judge who heard the special 
appeal must be reversed with costs, the 
plaintiff being held entitled to his. decree. 

At tlie same time I feel bound to say that 
it appears upon the judgment of the two 


_ Courts below that the conduct of the plaintiff 


has been such as to disentitle him to any- 
thing ‘beyond his strict rights in this matter. 
He appears, on the one hand, to have contend- 
ed that the defendant was a trespasser and to 
have said that he had never recognized him 
as a tenant, and on the other hand to have 
tendered, as evidence in this very suit a 
kabooleut which he said he had received from 
the defendant shortly after the decision of the 
High Court. That kabooleut the defendant 
has repudiated ; itis not suggested that the 
defendant’s denial of the kaboolent was false. 
It appears to me, therefore, that the plaintiff, 


‘part and parcel of Shahjelianpore, 


not to have any costs. 


Macpherson, J.—I am of the same opi- 
nion. 


m— a 


The 27th July 1875. 


Present: 


The Hou’ble Romesh Chunder Mitter, 
Judge. 


Appellate Court—Fresh Evidence. 


Case No. 1625 of 1874, 


Special Appeal from a decision passed hy 
the Additional Judge of Tirhoot, dated 
the 17th March 1874, reversing a deci- 
ston of the Sudder Moonsiff of that 
district, dated the 31s¢ May 1873, 


Mohunt Damoodur Dass and another (two 
of the Defendants) Appellants, 


Versus 
@ 


Ritoo Sing and others (Plaintiffs) 
Respondents, 


Baboo Judoo Nath Sahoy for Appellants. 


7 


Mr. G. Gregory for Respondents, 


It is within the discretion of a Lower Appellate Con-t 
to allow the parties an opportunity to adduce fresh 
evidence, if it is satisfied that the interests of justice 
require that course. 


THREE groundg are taken in special appeal 
before this Court: Ist.——That the Lower 
Appellate Court on the survey map onght 
to have declared that the land in dispute ia 
2nd.— 
That the Lower Appellare Conrt was in error 
in allowing further evidence to be adducel 
before it withont sufficient ground; and 
3rd.—That the judgment of that Court is 
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defective In not having taken into consider- 
ntion the evidence, bearing upon the question 
of possession adduced before the Moonsiff, 

As regards the first objection that has 
been raised, I think that what was sold 
to the defendant was a portion of the Mouzah 
Shaljehanpore. The survey map cannot 
be held to be a conclusive evidence upon 
the question whether the land in dispute 
appertained to Shahjehanpore or not. I 
think the District Judge has tnken a correct 
view of that document when he observes 
that it is evidence of title and possession, but 
that it is not conciusive evidence of either. 
There may be circumstances under whitch a 
survey map may be taken ag good evidence 
of either title or possession, and there also 
may be circumstances under which it may 
be worthless as evidence of either; and the 
District Judge has given valid reasons for 
which he thinks that the survey man in this 
case cannot be relied upon as evidence in 
favor of the defendant. 

With reference to the second objection 
that has een argued before me, I am of 
opinion that it was competent to the Lower 
Appellate Court to allow the parties to 
adduce fresh evidence before him if he 
thought that the interests of justice required 
this; and in this cage Ldo not think thatthe 
special appellant is entitled to insist upon 
this objection becanse it appears from the 
judgment of the Lower Appellate Court that 
he took advantage of this order and himself 
. examined witnesses in support of his alle- 
gutiou. After having thug submitted to the 
order of the Lower Appellate Court, I do 
not think it is now open to him to take 
exception to it, even if he had any right to 
do so under the law ; but, as I have already 
observed, it was quite within the discretion 
of the District Judge to allow the parties 
an opportunity to adduce fresh evidence 
if he Ras antisfied that the interests of jus- 
tice required that course. 

The third objection I do not think ought 
to prevail. It is not shown that the Lower 
Appellate Court, in coming to the con- 
clusion at which it has artived, has excluded 
fiom its consideration any evidence on the 
record. He no doubt prominently refers to 
the witnesses examined before him, but.it 
does not follow that he has not taken into 
consideration nll the other evidence on the 
record which was adduced before the Moon- 
gifi. 

For these reasons I do not think that there 
is any ground for this special appeal, which 
is therefore dismissed with costs. 
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The 28th July 1875. 


. Present: 


The Hon’ble E. G. Birch and W. F. 
McDonell, Judges. 


Rent Suit—Deduction on account of Diluvion— 
Instalments —Act VIII of 1859 s. 7. 


Case No. 2218 of 1874. 


Special Appeal from a deciston passed by 
the Judge of Moorshedabad, dated the 
lst June 1874, modifying a decision 
of the Offictating Second Subordinate 
Judge of that district, dated the 31st 
December 1873. 


Kristo Kinkur Purnmanick and another 
(Plaintiffs) Appellants, 


Cad 


versus 


Ram Dhun Chettangia (Defendant) 
Respondent. 


Baboos Gooroo Doss Banerjee and Grish 
Chunder Ghose for Appellants. 


Baboo Rash Beharee Ghose for Respondent. 


In a suit for arrears of rent of land adjacent to a 
river where defendant claims deduction on account of 
diluvion, and it is found that the agreement under which 
he holds requires measurement to be made once in three 
yeais, no account being taken of accretion or decretion 
oceurring within that period: if the tenant has waived 
his 1ight of measurement and has held over, it must be 
presumed that he elects to continue to hold at the same 
jumma as before, and his claim to deduction cannot be 
allowed. 

Each instalment of rent not paid when due constitutes 
a distinct cause of action, and its recovery is not barred 
by Act VIII of 1859 s. 7, merely because it was not 
included in a suit for arrears of rent instituted after it 
became due. 


` Birch, J—Tue Subordinate Judge in a 
well-considered judgment decreed the plain- 
tiff’s claim for arrears of rent for the kists 


< 
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of Pous and Chyet 1278, and for the whole 
of the year 1279 with interest. 

The plaintiffs case was that the defemd- 
ants held Mat Modhuboona which originally 
consisted of 840 beegahs 18 cottals under 
a kabooleut dated 2nd Assar 1874, the 
rental being fixed at Rs. 1,045-3-8. That by 
a decision of the Moonsiff’s Court in 1870, 
the tenure had been reduced to au area of 
746-154 of lund at a rental of Rs. 928-2-23, 
aud he sued to obtain arrears of rent at the 
reduced rental. The defendant contended 
that as by the terms of the knbooleut, a 
mensurement was to take place in 1277 and 
the plaintiff had omitted to measure the 
Jand, be was only lable for rent upon 611 
beegahs 18 cotéuhs in 1278, and upon 686 
beegahs l8 cottahs in 1279 at the rate of 
Re, 1-13-1742 per beegah. He alleged that 
he had ascertnined these areas by measure- 
ment, l l 

The Subordinate Judge was of opinion 
that no measurement had been made by the 
defendant as alleged. and that the area had 
not been diminished by diluvion. He 
accordingly gave the plaintiff a decree., 

On appeal the Judge held that it lay upon 
the plaintiff to prove the quantity of land 
for which he asked rent, and that as be had 
failed to prove this, a decree could only be 
given upon the quantity of land admitted 
by the defendant. The Judge further held 
that as the instalmeuts of Assin and Povus 
1278 were due at the time the previous suit 
was instituted, the recovery of these instal- 
ments was barred by Section 7 of Act VIII 
of 1859. 

According to his decree the plaintiff would 
therefore only recover the arreur of 1279 as 
admitted by the defendnut without interest. , 

Io special appenl it is contended that the 
Judge lias erred in the interpretation of the 
kabooleut, and that he has improperly ap- 
plied the provisions of Section 7 of the 
Code of Civil Procedure. 

We find nothing m this agreement differ- 
ing from the ordinary engagements entered 
into by Indigo plunteis and others regarding 
jands adjacent to rivers. The measurement 
is to be made once in three years, and no 
account is to be taken of accretion or decretion 
occurring within that period. If the tenant 
waives his right of measurement at the end 
of the three years and holds over, it is to be 
presumed that he elects to continue to hold 
at the same jumma as he previously paid, 
The Subordinate Judge was of opinion that 
the defendant, if he did not hold more, had at 
any rate us large an area of culturable lands 
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ns he had when he first took tlie lease, and 
if this be so, he might not be anxious for 
a measurement, Upon this point we think 
that the view taken by the Subordinate 
Judge is the correct one, and that he has 
rightly held that the defendant ts not enii- 
tled to the deduction he claims on account 
of diluvion, 

As regards the Judge’s finding that the 
instalments of Asiu and Pous 1278 «ato 
not recovernble in this suit, we observe that 
this objection was taken by the defendnut 
nt a late stege of the proceedings, and after 
he had admitted in his written statement 
that ‘arrears were due for those monthe. 
The Judge distinguishes this case from that 
reported in the XVII Weekly Reporter, 
page 380; but we find on reference to that 
case that the same principle must guids 
both. The rulings now cited by the Judge 
in support of his view in the present case 
are the same as tliose le relied upon in the 
former case. The learned Judges who decid- 
ed that case pointed out that the Judge’s 
view of the luw was erroneous, and opposed 
to the precedent cited at page 31 (Act X. 
Rulings), II Weekly Reporter, and we think 
that in the case before us the Judge should 
not have again disregarded the rulings of 
this Court. 

The Act snys that any instalment of rent 
not pnid on the day on which it is due, shall 
be held to be an arrear of rent, and any 
instalment not’ paid constitutes a distinct 
cause of action. If the Judge’s view of tho 
law were coriect, the pluintiff could not 
recover the Assar kist of 1280, inasmuch aa 
he has not included it in his present plaint 
filed in the eud of July 1878 (Assar 1280). 

The view taken by the Judge as to the 
applicability of Section 7 is not only op- 
posed to the rulings of this Court, but also 
appeurs to us inequitable. With a strics 
revenue system like ours, the zemindar 
would be ruined if such technical pleas were 
to be allowed to defeat lis right to recover 
the rent due from his tenants. 

We must set aside the decree of the Dis- 
trict Judge, and restore thut of the Subor- 
dinute Judge, the appeal being decreed 
with costs, 
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The 29th July 1876, 


Present: 


The Hou’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Registration— Act VIII of 1871 s. 17 cl. 8— 
Receipts— Parol Eoidence, 


Case No. 3171 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge af Dacca, dated 
the 15th September 1874, reversing a 
decision of the Moonsiff of Muksovd- 
pore, dated the 4th November 1873. 


Soorjo Coomar Bhuttacharjee and others 
(Plaintiffs) Appellants, 


versus 


* Bhugwan Chander Roy and others 
(Defendants) Respondents. 


Baboos Sreenath Doss, Mohinee Mohun 
Roy, Nil Madhub Bose and Jadub 
Chunder Seal for Appelfauts, 


Mr. C. Jackson and Bahoos Kalee Alohun 
Doss nnd Bykunt Nath Doss for Re- 
spondents. 


In a suit for possession where plaintiffs case was that 

a kut-mirask (usufractuary mortgage-deed) had been 

granted to defendant, who had promised upon repayment 

of the money consideration to surrender the pottah and 

ive back the land, and where plaintiff produced & receipt 
in proof that such repayment had been effected: 

LD that the receipt being an instrument acknow- 
ledging receipt of the consideration on account of 
extinction of interest in land came within the terms of 
Act VIII of 1871 8, 17 ol. 3, and was not admiasible ag 
evidence without registration. 

But oral evidence was receivable in proof of the 
receipt of the money. 


Jackson, J.—Tuex plaintiffs brought the 
presentsuit for the purpose of recovering from 
the defendants possession of certatu shares in 
an ancestral talook in pursuance of an alleged 
covenant of the defendants which was of 
the nature following: They alleged that 
their ancestors had on a date not stated, but 
many years back, borrowed a sum of money 


& 


from the father of defendant No. 1, and in 
consideration of that sum of money granted 
ane@usufructuary mortgage-deed which is 
called a kot-mirash, and that under such 
mirash lease the defendants had been in 
possession of the shares mentioned in the 
talook in questiou ; that the plaintiff. having 
inherited these shares did in ncvo:dance with 
encouragement received from defendant No. 
l pay to him on the 15th’ Magh 1276 the 
sum of Ra. 850, being the principal amoung 
of loan and the unrealized part of the in- 
terest; that the defendant after having 
received such amount, and not having found 
on seurch the documents of the mortgaged 
property, granted a receipt for this money, 
and also granted an umulunmah addressed 
to the tenants of the property, and in that 
way put plaintiffs in formal poasession ; but 
on the plaintiff's proceeding to realize rents 
from the ryots, the defeudant retracted and 
forbade the ryots to pay rent to the plaintiffs, 
so that the plaintiffs could uot get posses- 
sion. The defendant No. l altogether denied 
the conditional mirash iu question, dpnied 
having received the sum of money said to 
have been paid in 1276, and set up and 
produced a mirash pottah’dated the 2nd 
Jyet 1252, and contended that the plaintiffs 
suit waa entirely without foundation, and 
ought to be dismissed. The suit was 
tried by the Moonsiff of Muksoodpore, who 
found apparently that the lease granted to 
the defendants was what he called a kut- 
mirash, that is to say, a sort of conditional 
mirash lease which was determinable -on 
repayment of the sum of money advanced. 
He also found as a fact that the sum of 
Rs. 850 had been paid to the defendant, and 
that the defendant had in fact granted the 
amulnamnh set up- by the plaintiffs. He ac- 
cordingly gave judgmeut for the plaintiffs. 
The case went on appeal before the Subor- 
dinate Judge of Fur:eedpore, and he declared 
that the following were the main points at 
issue : first, was the mirash a conditional or 
an out-and-out one F and secondly, was the 
plea of repayment of the consideration by 
the plaintiff correot, aud the deed of ac- 
knowledgmeut of the payment genuine and 
admissible in evidence ? Having stated these 
issues, he proceeds to discuss on whom the 
onus of proof lay, and he finds that it 


lay in this case upon the plaintiffs. He , 


observes that the defendant having set up 
a mirash pottah, and the plaintiffs seeking to 
circumscribe the conditions of the tiausnac- 
tion, 1t lay upon the plaintiffs to prove their 
allegution. That being so, he considered 


= ~ 
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that the plaintiffs had failed to make ont 
their case. Then upon the second isguo 
he observed that, if the plaintiffs succeeded 
in proving the repayment of the cousidera- 
tion, that would have gone a good way 
towards proving their allegation, because, 
he says, the acceptance of the money by the 
defendant might be thought to be a clear 
indication of a. promise to re-deliver the 
A He then goes to consider whether 
the plaintiffs had proved the repayment of 
the money, and he says that, in proof thereof, 
they haye filed a receipt purportiug to have 
been’ executéd by the defendant in acknow- 
ledgment ofthe payment of the money. 
This receipt, the Subordinate Judge consi- 


dered, Tould not be received in evidence, 
us lt wag nol-registered, aud therefore came 
withiné the provisions of clause 8, section 17 


of the Registration Act. The correctness 
or otherwise of this ruling is one of the 
points which have been chiefly argued before 
us to-day. Having suid that the receipt 
was not admissible, he considered that the 
oral evidence adduced to prove the very 
(hing which was contained in the receipt 
could not also be received, and finding there- 
fore that the repayment was not proved, 
he reversed the judgment of the Court 
below. Now it appears to us that in the first 
place the judgment of the Subordinate Judge 
does not completsly dispose of all matters 
which had to be considered in this cnse. In 
the circumstances of the case, it appears to 
us that the defendant having produced his 
mirash pottah, and the plaintiffs having 
denied that such pottsh was genuine, and 
having given evidence of the repnyment of 


' the money, and also of the granting of the 


,amulnamah by the defendant, the Lower 
‘Appellate Court ought to have expressly 
found whether the defendant’s mirash pottah 
ee genuine or no. The Subordinate Judge 
ought also to have found whether the amul- 
nnmah alleged to have been granted by the 
defendant was true or no, and we also think 
he ought to have received oral evidence in 
regard to the alleged payment of Rs. 850. 
The observation of the Subordinate Judge 
in regard to the receipt of the oral evidence 
in such matters as these does not, it nppears 
to us, arise in matters of receipt. We have 
had some doubt as to whether the Subor- 
dinate Judge was right in holding that 
this receipt was not receivable for want of 
registration. The vakeel for the special 
appellant has adverted to several cases which 
appear strongly to bear on this point, but on 
consideration it appears to os that the 
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present case is distinguishable from those 
cuses. This was not a mere case of mort- 
gage lien. According to the plantiff’s own 
statement, which we take from the first 
paragraph of the brief statement made 
by them in page 5 of the pnaper-book, © the 
pottnhs and dukhilas filed by the defendant 
No. 1 were false,” and “the genuine pottah 
contained statements regarding the kut and 
the term of relinquishing the property on 
payment of the money payable to the mort- 
gugee.” It wns therefore their own case 
that a kut-mirash had been granted to the 
defendant, and that the defendant had pro- 
mised upon repayment of the money to 
surrender the pottah and give back the 
land. This was not a case of extinguish- 
ment.of lien, but of surrender of lease and 
desertion of the land itself. It appears to 
us that in that state of things this receipt 
came entirely within the terms of clauso 
8, being an instrument acknowledying receipt 
of the consideration on account of extinction 
of interest in land. I therefore hold that 
the Subordinate Judge was right iu refusing 
to admit this receipt as evidence for want of 
registration. But as we have already ob- 
served, that did uot exclude the reception of 
oral evidence of the receipt of the money. 
If the receipt of the money were proved, and 
if the amulnamah were proved, it would 
certainly be for the plaintiffs to give some 
reasonable explanation of thgse facts as 
bearing upon the mirash pottah. It appears 
that although the term “kat-mirnsh” is not 
fumiliar to either of us, yet according to the 
judgment of the Moonsiff such transactions 
are not uncommon in that part of the dis- 
trict; and it may well be that a mirash 
pottah which at first sight implies a lease in 
perpetuity was subject to some covenant, 
aud the nature of that covenant might bo 
proved by the plaintifs. It is for shat 
reason we say that it was necessary for tho 
Subordinate Judge to come to an express 
finding whether the mirash pottah produced 
by the defendant was a genuine instrument 
or not. If that mirash pottah be proved to 
be genuine, a farther question would arise 
as to whether the plaintiffs would be at 
liberty to give any, and what, evidence vuy- 
ing the contents of that instrument, aud 
whether they had pioved any such thing. 
We think, therefore, that the judgment of 
the Lower Appellate Court must be set aside, 
and the case go back to that Court, iu order 
that all these matters of fact may be fully 
aud clearly determined. The costs of this 
appeal will follow the result. ` 


49 
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The 2nd August 1875. Section 27 had already been decided by 

both the Courts below, and had not been a 

_ Present: subject of appeal to this Court. The 

The How’ble F. A. Glover, Judge. Moonsiff’a decision of the 15th June 1872 
Remand—Jurisdiction’ decided the question of limitation in favor 


Case No. 473 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Shahabad, 
dated the 23rd December 1873, reversing 
a decision of the Additional Moonsiff of 
Arrah, dated the 15th June 1872. 


Saheb Tewaree and others (Plaintiffs) 
Appellants, 


VErsus 


Kishoree Sahoy Singh (Defendant) 
Respondent. 


Raboos Hem Chunder Banerjee nnd 
Mohendro Lall Mitter for Appellants. 


Baboos Chunder Madhub Ghose and Kalee 
Kishen Sen for Respondent. 


When a case is remanded to the Lower Appellate 
Court for decision of a question, ¢.g., one of title, that 
Court has no authority to go beyond the order of re- 
mand and re-open a matter already adjudicated upon 
between the parties. 


Turis case was remanded by Mr. Justice 
Phear to the Subordinate Judge in order 
that he might.decide the principal question 
raised between the parties, namely, the right 
of the plaintiff: to recover possession of the 
Jand in dispute ns being his ancient Gooznsta 
tenure. The learned Judge in remanding 
the case observes that since the plaintiff is 
not bringing a possessory action under Sec- 
tion 15 of Act XIV of 1859, he can only 
recover on the strength of his title, and that 
that title is to be decided. The Subordinate 
Judg®, on receiving this order, fixed an issue 
upon the merits, aud likewise one as to the 
law of limitation under Section 27 of the 
Rent Law ; and without going into the ques- 
tion of the plniutiff’s right to recover pos- 
session of the land as his ancient tenure, he 
decided the case against him on the giound 
that he had not brought his suit for posses- 
gion within one year of the time of ejection. 

In Special Appeal it is contended that 
this was not whut the remand order directed, 
aud no doubt the learned Judge who re- 
manded the case said nothing about trying 
any issue of limitation. He confined the 
enquiry to the rights of the parties; and 
this he did, I imagine, knowing the fact that 
the issue of limitation of one year under 

© 


of the plaintif, and on appeal to the Sub- 
ordimate Judge that decision was confirmed 
on the lst January 1873. It appears to me, 
therefore, that the Subordiyate Judge had 
no authority to re-open a matter which had 
been already adjudicated upou by competent 
Courts between the parties or to go beyond 
the order of remand. In consequence of his 
doing 80, the case is now precisely in the 
snme state as it was at the time when it was 
remanded in August 18738. And there will 
be a further harassment of the parties as, 
well as delay in the farther enquiry which 
in accordance with Mr. Justice Phear’s 
order must still be held. The case must be 
remanded to carry out the directions contain- 
ed in the remand order of Mr. Justice Phear. 

The plaintiff will get the costs of this 
appent, 





eT 


The 3rd August 1875. 


Present: 


The Hon’ble Romesh Chander Mitter, 
Judge. 


Suit for Possession of a Tree—Presumption tn 
Favor of Lessee—Onus Proband:—False Pleas. 


Case No. 1616 of 1874. 


Special Appeal from a decision passed by 
the Judge of Patna, dated the 21st 
April 1874, reversing a deciston of the 
Officiating Moonsiff of that district, 
dated the 1st July 1874. 


Shaikh Mahomed Ali (Plaintiff) Appellant, 
VET8US 

Bolakee Bhuggut (Defendant) Respondent. 

Moonshee Mahomed Yusoof for Appellant. 


Baboo Gooroo Doss Banerjee for 


Respondent. 


In a suit to recover possession of a tree and of its 
produce, where defendant was admitted to be plaintift’s 
tenant as to the land on which the tree stood, HELD that 
the tree was rightly presumed to be included in the 
lease, and that it was for the plaintiff to establish that 
he was entitled to remain in possession of the tree 
notwithstanding the lease. 
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_Hxtp that the fact of a part of defendant’s allegation, 
vis., that the tree had been planted by his ancestor, 
having proved untrue, did not entitle plaintiff to a 
decree, e 


I THink that this special appeal must be 
dismissed. The plaintiff, special appellaut, 
brought this suit to recover possession of a 
gab tree and’for the value of the produce of 
that tree during the year 1279 which the 
plaintiff alleged-had been appropriated by 
the defendant. The defendant alleged that 
he was the tenant of the plaintiff of the land 
on which the tree in question stands ; that 
this tree was planted by his ancestor, and 
that he was therefore entitled to retain 
possession of it, The Moonsiff found thar 
the defendant’s allegation that the tree was 
planted by his ancestor was not true. H+ 
oleo found that the tenure must have been 
created some time after the year 1268. 
Upon these findings he gave a decree in 
favor of the plaintiff. In appeal the District 
Judge has reversed that judgment, He 
holds that it was incumbent on the plaintiff 
to prove that he had been in possession of 
the tree notwithstanding the lease of the 
land upon which it stands in favor of the 
defendant, and that it was reversed by him 
aud was excluded from the operation of the 
leuse. ‘The Judge also holds upon the evi- 
dence that neither of these facts has beeu 
established by him. The Judge has accord- 
ingly dismissed the plaintiff’s suit. 

The plaintiff, special appellant, bas urged 
before me that this finding of the Judge is 
not legally sufficieut to dispose of the case 
against him. It was for the defendant to 
prove that the tree was included in his lense. 
And he further contended that the defend- 
anys allegation that the tree was plavted by 
his ancestor liaving been found false by the 
Moonsiff, and no contrary finding having 
been come to by tlie District Judge, the suit 
of the plaintiff ought to have been decreed. 
Į do not think that these objections are valid. 
The plaintiff admitted the lease of the lund 
in favor of the defendant, and therefore the 
District Judge was perfectly right in 
presuming that the tree, which stands upon 
the land, wns included in that lease. It was 
for the plaintiff to establish that notwith- 
standing the lease he was entitled to remain 
iu possession of the tree. This he could 
prove only by either of the two ways 
mentioned in the judgment of the District 
Judge, namely, either by proving his prior 
possession before the alleged date of dispos- 
session, or by proving that at the time when 
the tenure of the defendant was created the 
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tree was reserved by him. He has failed to 
prove either of these facts, and the District 
Judge was therefore perfectly justified in 
dismissing his suit. 

As regards the other contention, namely, 
that the defendants allegation having been 
found false, the plaintiff was entitled toa 
decree, I thiuk that it is not tenable. It 
may be that a part of the defendant’s 
allegation was found to be untrue; but it 
does not follow therefore that the plaintiff is 
entitled to a decree. Substantially the 
defence of the defendant was that he was 
entitled to the possession of the tree as part 
of his tenure, and in support of that plea be 
nileged that the tree was planted by his 
nucestor, Now beeause it was found that 
this last allegation of the defendant was not 
proved, it does not follow that the case must 
be decided against him. As regards the 
substantial plea raised by him, the District 
Judge was therefore right in requiring the 
plaintiff firat to prove his case, and he having 
found that the plaintiff failed to prove lis 
case, the suit has been rightly dismissed. 

The specinl appeal must therefore be 
dismissed with costs, 


The 3rd August 1875. 


Present: 
The Hon’ble F. A. Glover, Judge. 


° 
Act VIII (B.C.), 1869 s. 38 —Measurement— 
Proceedings. 


Cases Nos. 1670 and 1671 of 1874. 


Special Appeals from a decision passed by 
the Subordinate Judge of Tirhoot, dated 
the 18th April 1874, modifying a decision 
of the Extra Sudder Moonsiff of that dis- 
trict, dated the 30th August 1873. a 


Shaikh Jamnalooddeen Hossein (Plaintiff) 
Appellant, 


VETEUS 
Ramadhin Misser (Defendant) Respondent, 
Moonshee Serajul Islam for Appellant. 


Baboo Taruck Nath Dutt for Respondent. 


Before a proprietor in possession as a ticeadar or 
proprietor for the time being standing ın the shoes of 
the proprietor can apply under Act VIII (B.C.) of 1869 
s. 88 to have his estate measured, he must show that ho 
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is in need of the help which the section proposes should 
be granted, and that he cannot ascertain who are the 
persons liable to pay rent to him or the nature of their 
holdings, 

Proceedings taken without inquiry as to the existence 
of the state of facts required under s. 88 are invalid, 
whether taken by the Collector or by the Civil Court, 


Tas was a suit for arrears of rent on the 
basis of a measurement paper and jumma- 
bundee drawn up by the Collector under 
Section 38 Act VIII (B.C.) of 1869. The 
defendant nlleged that the paper had been 
collusively drawn up by the Ameen, and that 
the rent was not at the rate stated by the 
plaintiff, 

Both the Courts below have held that the 
proceedings of the Ameen and the measnre- 
ment papers drawn up by hiw under Section 
38 were collusive and false, and refused to 
admit these papers as evidence against the 
defendant. They also found that there was 
no evidence adduced by the plaintiff as to 
the amount of rent which was due by the 
defendant, and they dismissed the plaintiff's 
suit, except to the amount of rent which the 
defendant admitted to be due. 

In special appeal it is contended that the 
Lower Courts were not justified in throwing 
out these papers, which were regularly drawn 
up by the officer appointed by law to prepare 
them, aud which were perfectly good evidence 
of the facts centained in them, and that there 
was uo evidence that they were drawn up by 
the Ameen collusively ; that the Court hav- 
ing once ordered the enquiry under Section 
38, the Civil Court in this instance had no 
authority to go behind that order, and take 
exception to the papers drawn up in counec- 
tion with it. 

It would be enough probably in this special 
appeal to say that as the Court below has 
fourfd on the evidence, which there is nothing 
to show is not legal evidence, that the docu- 
ments on which the plaintiff based his claim 
were collusively drawn up, and that there was 
fraud between the plamtitf and the Ameen, 
the special appeal should be dismissed, the 


finding being one of faet by both the Courts! 


below. But there is also, it appears to me, 
another ground ou which the decision of ,the 
Subordinate Judge cun be sustained. It has 
„been held in many cases that before a proprie- 
tor in possession like the plaintiff as a ticcadar 
or proprietor for the time being standing in 
the shoes of the proprietor, can apply under 
Section 38 to have his estate measured, he 
must show distinctly that he is in need of 


e i 


the help which the section proposes should 
be granted, and that he is unable himself to 
measure the land of the estate, and cannot 
ascertain who are the persons liable to pay 
rent to him, or the nature of their holdings; 
and it is only on showing himself to be help- 
less in this respect that the Court will come 
in and help him. Now here the application 
for measurement was made to the Moonsiff 
on the 15th of May 1872; ọn the 27th, nfter 
the necessary expenses had been put in, the 
Ameen was deputed. No questions appear 
to have been asked of the plaintiff (and the 
whole of the record is here) as to how it 
was he made the application for a measure- 
ment; his evidence was not taken, 
uor were any witnesses examined on his 
behalf to show that he was unable to get the 
information necessary to collect the rents of 
his estate ; in short, nothing was done., Now 
it has been held in various dases, one of tha 
latest being the case reported in X Bengal 
Law Reports,* page 401, of Mahomed Bahn- 
door Mojoomdar, that if no enquiry is made as 
to whether the applicant is unable 'o ascertain 
who are the parties liable to pay rent and 
whether the state of facts existed which is 
required ynder Sectiou 38, and the Collector 
took proceedings without such enquiry, such 
proceedings would be invalid. Itis said, and 
no doubt it is so, that this decision and the 
other decisions relied. upon by the Lower 
Court were under the old law, Act VI(B.C.) 
of 1862; but the wording of the old Act 
in this matter and of the present one are 
precisely the same, except as regards the 
nomenclature of the Court which is to 
initiate the proceedings on such applications. 
When Act VI of 1862 was in fotce, the 
Collector wag the person who ordered the 
measurement, while now it is the Civil Court; 
but in every other respect the provisions of 
both laws are the same, aud a decision which 
would be held good in respect of the one Act 
will be equally good in respect of the other. 
It seems, therefore, that the Moonsiff’s 
order appointing an Ameen on the 271th of 
May having been passed without any attempt 
to show that the plaintiff, the ticcadar, had 
any good reason to apply for the assistance 
of the Court under Section 388 of Act VII 
of 1869, the whole of the proceedings carried 
out by the Moonsitf and by the Ameen 
deputed by him were equally illegal and 
invalid. It may be said that by the terms 
of Section 39 all proceedings of the Collector 
held under Section 38, with some exceptions 


* 15 W. R., Civ. Rul, p. 522 
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that are mentioned, are final ; but supposing 
the question now under consideration not to 
be one of these, it makes if all the more 
necessary that the initial proceeding by fhe 
Civil Court under Section 38 should be 
regularly and properly conducted. For all 
these reasons it seems to me that the 
Subordivate Judge’s decision is right, and 
that the appenl should be dismissed with 
costs. se 


, 


The 4th August 1875. 


f 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Remand—Jurisdiction. 


Case No. 1703 of 1874. 


4 


‘| house, 


Special Appeal from a decision passed by 

` the Subordinate Judge of Sarun, dated 
the 16th April 1874, modifying a decision 
of the Sudder Moonsiff of that district, 
dated the 12th June 1871. 


Sheo Sahoy Tewareo and others (some of 
the Defendants) Appellants, 


5 Versus 


Ram Pershad Narain Tewaree (Plaintiff) 
and others (Dofendants) Respondents. 


Baboo Doorga Doss Dutt for Appellants. 


Baboos Unnodg Pershad Banerjee and 
Bama Churn Banerjee for Respondents, 


Where a case is sent back for trial on its merits, the, 


order of remand shuts out objections regarding limita- 
tion or res adyudtoaia. 


Glover, J.—TH18 case was remanded by 
Mr. Justice Phear on the 13th of January 1874 
to be dete: mined uponits merits. The question 
between the plaintiff and the defendants who 





are the joint owners of certain property, was 


what was the particular share in that pro- 


perty owned by the plaintiff. The first 


Court fonnd on the evidence that the plain- 
tiffs share was 1 cottah 6 dhoors of land 


and the defendants did not appeal against 


that decision. The plaintiff did, but his 
appeal was disposed of on another point, and 
the fiuding remained that the plaintiff 
possessed in this ijmalee property a share of 
l cottah 6 dhoors. This decision of the 
Moonsiff was afterwards upheld by the 
Subordinate Judge. The only question, 
therefore, which the Lower Court had to 
determine on the remand (tle question as 
to thé extent of the plaintiff ’s share having 
already been finally disposed of) was how 
that share was to be distributed, and the 
Subordinate Judge, after taking evidence ns 
to the position of the houses of the plaintiff 


| and of the defendants and after going into 


the ‘case at considerable length, has given the 
1 cottah 6 dhoors of land to the plaintiff in 
a particular position near the plaintiff’s own 
Against this decision the defendants 
have now appealed again. 

We think that their objections, with 
reference to the questions of limitation, 
possession and the effect of Section 2, Act 
VIII of 1859 as barring the hearing of the 
suit, were rightly passed over by the Court 
below withont a decision, because the remand 
order of this Court sent back the case to the 
Subordinate Judge for a trial of the plaintiff ’s 
case on its merits, and that shuf out, we think, 
the defendants from putting forward objec- 
tions regarding limitation or res adjudicata. 
The other objection that the Subordinato 
Judge haa given this land in a part of tho 
compound most ‘convenient to the plaintiff 
close to his house, to the great inconvenience 
or injury of the defendante, is not a matter 
of law such as would justify our interferenco 
on special appeal. It may be that the land 
awarded by the Lower Court is particularly 
well situated for the plaintiff ’s interests, and 
that it interferes to a certain extent with the 
convenience of the other owners of tho 


| estate, but it certainly cannot be said to be an 


error in law. If the interests of other 
parties, the public for instance, are invaded 
by the plaintiff, the decision of the Court 
below cannot of course affect such parties, 
and if the public have any right of way 
over this land as suggested, such right cou 
easily be claimed and proceedings taken to 
enforee it. 


The special appeal must be dismissed with 
COBISS. i 
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‘The 5th August 1875, 


Present: 


The Hon’ble G. G. Morris, J udge. 


Informal Distraint—Act VIII (B C. ) of 1869 
s8. 69, 78, 94 and 96, 


Case No. 2532 of 1874. 


Spectal Appeal froma decision nsd by 
the Second Subordinate Judge of Aymen- 
singh, dated the 19th August 1874, 
affirming a decision of the Moonsiff of 
Netrokonah, dated the 27th April 1874. 


Tarinee Kant Lahiree Chowdhry (Defen- 
daut) Appellant, 


versus 
Raj Kishore Tontry (Plaintif) Respondent. 
Baboo Sreefath Banerjee for Appellant. 


Baboo Motee Lall Mookerjee for 
Respondent. 


When on the one hand a ryot institutes a suit to 
contest the demand of a distrainer, the Court has no 
option but must adjudicate upon the demand. If on the 
other hand the distrainer has distrained “ otherwise than 
according to the provisions of the Rent Act” he has done 
so at his peril, and rendered himself liable to an action 
for damages by the owner of the distrained property. 


Tags is the case of aryot whose property 
has been distrained, and who, having received 
notice from the distrainer, has instituted a 
suit to contest the demand. Both the Lower 
Courts huve found that the distrainer hus 
disobeyed the provisions of the distraint law 
as contained in Sections 69 and 78 of 
Act VIII (B. C.) of 1869. The first Court 
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also adjudged a portion of the rent demanded 
tobe due from the ryot, but refused.to give 
n decree for such portion “ because,” to use 
ifg own words, “under that distraint which 
“was held to be illegal the crop cannot be 
“sold.” 

The Lower Appellate Court affirmed this 
judgment saying— The jumma stated by 
the appellant has not been proved in the 
case, and the plaintiff’s stated jumma being 
‘much less than what has been stated by the 
appellant, I think the Court has no disere-’ 
tionary power iu such a case to allow the 
distrnint and sale notwithstanding the failure 
of the zemindar to establish his alleged rent. ?” 

In special appeal it is contended that this 
conclusion of the Lower Appellate Court ia 
wrong in law, that a suit having been 
instituted to contest the demand of a dis- 
trainer, and the first Court having adjudged 
a portion of the rent claimed to be due, the 
Lower Appellate Court.was bound under the 
provisions of Sections 94 and 95 of the Rent 
Law to adjudicate whether the demand or 
any portion of it was due, and in the event 
of its coming to a finding in the affirmative 
to issue an order for the sale of the property. 

This appeal is opposed on much the same 
grounds as those tnken by the Courts below, 
Viz., that the distraint proceedings being 
ab initio illegal, all subsequent proceedings on 
the footing of such distraint are of necessity 
illegal and void; and that if the Court makes 
the adjudication asked for, and ordets the 
property to be sold, it will in effect set at 
vought the proviaions of the distraint law 
aud approve the illegal acts of the distrainer. 

Although the Lower Courts have not come 
toa precise finding, in the terms of Sec- 
tion 69, that the distraint has been made for 
the recovery of a sum in excess of the rent 
payable for the same land in the preceding 
yenr, and, with reference to Section 78, it is 
not clear what.was the actual date on which’ 
the distrained crops were stored, yet no 
serious objection is raised before me that 
they are wrong in the view they have taken 
of the conduct of the distrainer. I must 
therefore take it that the distrainer has 
violated the provisions of Sections 69 and 
78; and this being so, it remains to consider 
whether the distrainer having acted in- 
formally and having served the notice 
required by Section 80 on the person 
whose property he distrained, and such 
person having instituted a suit to contest the 
demand, the Court -was not bound in 
obedience to the terms of Sections 94 and 
95 to adjudicate upou the demand, aud to 
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order if necessary the property to be sold. 
These two Sections 94 and 95 are ve 
distinct, and even peremptory upon this 
point. Section 94 says :—*“ When a suit bas 
“ been instituted to contest the demand of a 
“distrainer, and the property has not been 
“ released on security, if the demand, or any 
“portion of it, slnll be adjudged to be due, 
“the Court shall issue an ‘order to the 
“officer appointed, &c., authorizing the sale 
“of the property.” And Section 95 
commences thus :— ‘In all suits instituted 
“to contest the demnnd of a distruiner, the 
“distrainer shall be required to prove the 
“arrear in the snme manuer as if he had 
“ himself instituted a suit for the amount. 
‘If the demand or any part thereof is found 
“to be due, the Court shall make a decree 
“ for the amount in favour of the distrainer,”’ 
' &. In the present case it cannot be 
denied that defendant occupies the position 
of distrainer, that plaintiff has contested his 
demand by way of suit that the distrainer 
has been required to prove the arrear in the 
same way as if he hud been plaintiff in the 
cause, and that the first Court has adjudged 
a certain portion of the demand to be due to 
him. Under these circumstances, the law 
says distinctly that the ‘Court shall mnke a 
decree, and issue an order for sale of the 
property, and therefore it seems to me that 
the Lower Appellate Court was wrong in not 
carrying out the provisions of the law in this 
particular. It is true that defendant made 
nn irregular and informal distraint, but the 
lauw as expressed in Section 98 provides n 
special remedy for an irregularity of this 
kind. I think, therefore, that when on the 
one hand aryot institutes n suit to contest 
the demand of a distrainer, the Court has no 
option but must adjudicate upon the demand. 
If on the other hand the distrainer has 
distrained “ otherwise than according to the 
provisions of the Rent Act” he hns done so 
at his peril, and rendered himself liable to 
an action for damages by thé owner of the 
distrained property. 

In this view the judgment of the Lower 
Appellate Court must be reversed, aud the 
case remanded for adjudication of the issue 
whether any, and if so, what amouut of rent 
is due by the ryot plaintiff to the distrainer 
defendant, and agreeably to such adjudica- 
tion, it will pass a final order directing the 
sale or release of the distrained property. 
Costs to abide the event. 
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The 5th August 1875, 


Present: 
The Hon’ble W. Murkby, Judge. 


Holding over—Illegal Ejectment. 
Case No. 2538 of 1874. 


Special Appeal from a decision passed by 
the Third Subordinate Judge of Tipperah, 
dated the 11th July 1874, reversing u 
decwion of the Moonsiff of Panchpookho- 
riah, dated the 10th July 1878. 


Shaikh Arub (Plaintiff) Appellant, 


versus 


Ashruf (Defendant) Respondent. 


Baboo Bhyrub Chunder Doss for Appellant, 
No one for Respondent. 


Where a tenant, holding over after the expiration of 
his lease, is wrongfully dispossessed, he has a right w 
be restored to possession; and he has the same rignt f, 
having been ejected during his lease, his lease expires 
pending a suit to recover possession. As against every 
one except the landlord he is st:ll the person entitled to 
possession, e 


Having considered the case referred to by 
the Subordinate Judge, I have come to tho 
conclusion that it does not require him to 
dismiss this suit simply and solely upon the 
ground that the plaintilf’s pottuh hus expired. 
The circumstances of that case are not 
etated in the report, and it does not, I think, 
lny down as a general principle of law that 
a tenant, holding over after his lease hus 
expired, cannot, under any circumstances, 
maintain a suit to recover possession, 

I think, therefore, that the Subordinate 
vudge wns wrong in dismissing the suit 
without inquiring further into the circum- 
stances of the case. It may be that the 
plaintiff has not now any title upon which 
he’ can recover possession. But it does not 
necessarily follow that he has no title to 
possession simply because he has no lease. 
If he had held the land until the expiration 
of his lease, and afterwards, and whilst he 
was sọ in possession the defendant had 
wrongfully dispossessed him, then I think it 
is clear that as against the defendant the 


a 
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plaintiff would have had a right to be re- 
stored to possession, and he must, I think, 
have the same right, if having been ejected 
during his lease, his lease expires pending 
the suit to recover possession. As against 
evely one except the landlord he is still the 
person entitled to possession. A tenant 
holding over after an expired lease would 
generally be considered as lawfully in posses- 


sion, and as having an interest in the land. 


Whether this is so in the present case I can- 
not say, that will depend on the view which 
the Subordinate Judge takes of the facts of 
the case. I have been unable to gather them 
from the Moonsiff’s judgment. 

The appeal is remanded to be heard. 
Costs of the special appeal will abide the 
result. 


The 5th August 1875. 


Present : 


The Hon’ble E. G. Birch and G. G. Morris» 
i Judges. 


Declaratory Decree—Cause of Actin. 
Case No. 1115 of 1874. 


Special Appeal from a decision passed by 
the Officiating Judge of Sylhet, dated 
the 20th February 1874, affirming a 
decision of the Moonsiff of Russoolgunge, 
dated the 11th March 1878. 


Nufisa Banoo (one of the Defendants) 
Appellant, 


Versus 


Mahomed Sufdar and another (Plaintiffs) 
Respondents. 


Baboo Grish Chunder Ghose for Appellant. 


No one for Respondent. 


When a person in possession finds that a document 
has been set up and registered which affects his title, and 
which every day’s delay is likely to render him leas able 
to disprove, he is justified in coming before the Court 
and asking that such a deed may be declared inoperative, 


Birch, J.—Tux principal objection taken 
in this special appeal is that the plaint dis- 
closes no cause of action, and that the 
Courts below’ have therefore wrongly exer- 
cised the power of granting a declaratory 
decree. We thisk that under the circum- 
stances of this case that contention cannot 
be sustained. It has been gaid that the 


plaintiff in his plaint admits the execution 
of, the hebanamah. We cannot read any- 
thing stated in the plaint as amounting to 
au admission that Mahomed Shuruff Chow- 
dhry executed the hebanamah or caused it 
to be executed. And as to there being no 
cause of action, Inasmuch as we see 
that the defendants actually registered this 
hebanamah, thereby giving .it publicity, we 
think that it cannot be said that the plaintiff 
was not justified in bringing this suit to 
have that document declared to be of no 
effect. It is urged that because plaintiff 
was Im possessiou he has not in‘any way 
suffered from the hebanamah. But we 
think that when a man finds that a docu- 
ment has been set up and registered which 
affects his ‘title and which every day’s delay 
is likely to render him less able to disprove, 
he is justified in coming before the Coart 
aud asking that such a deed which purports 
to impugn his title may'be declared inopera- 
tive. We think that there is no ground in 
law for disturbing the concurrent decree 
of both the Lower Courts which declares 
that the hebanamah in question is null and 
void. - 

The other objections in this case ‘are 
founded on the evidence, and, sitting as we 
are in special appeal, we cannot go into the 
evidence. 

The special appeal is dismissed. 


The 6th August 1875. 


Present: 
The Hon’ble E. G. Birch and G. G. Morris, 
' Judges. 


Ejeciment— Onus Probandi. 


Case No. 1135 of 3874. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Mymen- 
sing, dated the 2nd April 1874, reversing 
a decision of the Moonsiff of Attiah, 
dated the 30th May 1873. 


Kaleo Pershad Moitra’(Defendant) 
Appellant, 


Versus 


Itcha Moyee (Plaintif) Respondent. 
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Baboos Grija Sunkur Mojoomdar, Itsur 
Chunder Chuckerbutty, uud Bykuntngth 
Doss for Appellant. . 


fod 


Baboos Chunder Madhub Ghose aud Sree- 
nath Banerjee for Respoudent. 


\ ` 
In a suit for ejectment, strict proof of title must be 
adduced by a plaintiff. It is not sufficient for him to 
prove that the deed, under which he claims, was duly 
executed, he must be put to proof of the title of hus 
veudor. 


Birch, J.—I THINK that the Subordinate 
Judge -has misapprehended the points for 
decision in this suit. 

The plaintiff, claiming under a deed of 
sale from Ambica Sundaii Devi and her son 
Bhowani Prosad Ghutuck, sues to eject de- 
fendant No. 1 from the laud under claim. 
The plaintiff’s allegation is that her vendors 
were in possession of the land by right of 


inheritance, and that out of the proceeds 


thereof they allowed maintenauce to Chandra 
Moni. 

The defendant denies that the pluintiff’s 

veudors ever held possession of the land iu 
dispute, and asseits that, on the death of 
Rakhyakur, many years ago, he and the hus- 
band of the plaintiff a8 next-of-kin succeed- 
ed to the property left by him. He also 
denied that Chandra Moni, the daughter of 
Rakhyakur, had ever held possession of the 
Jand. , 
The Moonsiff found that no reliable evi- 
dence had been adduced, on the part of the 
plaintiff, to prove that her vendors had pos- 
session of the lund and had allowed Chandra 
Moni to occupy it and derive maintenance 
therefrom. He held that Chandra Moni, on 
the death of her father, had obtained posses- 
gion of the laud, and continued to hold it, that 
that possession was adverse to the plaintiff ’s 
vendor, and that the claim was barred by 
limitation ; aud he dismissed the suit. 

On appeal, the Subordinate Judge con- 
curred in finding that Chandra Moui’s pos- 
session of the land was proved. As to her 
possession being adverse, he says that the 
defendant had not appealed against that 
finding. But he goes out of his way to 
make a case for the plaintiff aud says that, 
under the Hindoo law, Chandra Moni could 
not succeed, therefore she must have held 
the land by permission of Ambica, and such 
possession is not adverse. Consequently the 


deed of sale being proved, plaintiff must 


succeed in his suit, This is the only inter- 
pretation I can put upon the unsatisfactory 
judgment of the Subordinate Judge. The 
Moonsiff’s judgment, be it right or wrong, 
is clear evough, and I cannot allow such a 
judgment as that of the Subordinate Judge 
to remain as the final judgment in the case, 
vor can I in special appeal go into tho 
evidence. 

The case must go back for retrial by the 
Subordinate Judge. It must be borne in 
mind that, in a suit for ejectment, strict proof 
of hié title must be addiced by a plaintiff : 
it is not sufficient for him to prove that 
the deed under which he claims was duly 
execuied ; he must be put to proof of the 
title of his vendor. 

Morris, J—It seems to me clear that 
there has been a substantial error in the 
investigation of this case by the Subordinate 
Judge, which has materially prejudiced his 
decision on the merits. He ling assumed 
that because possession of the property in 
suit is found by the Moonsiff to have been 
with Chavd:a Moni, which finding 18 opposed 
to the allegation of the defendants and has 
not been appealed agninst by them; and, 
because under the Hindoo law, Chandra 
Moni being a sonless daughter, could not 
have held the property in her own right, 
aud there is no evidence that she was allow- 
ed to hold it as n means of support : therefore 
the plaintiff is entitled to a decree. 


Now this finding is in ifself imperfect. 
It is only by implication that the Subordinate 
Judge can be understood to find that the 
property was held by Chandra Moni on be- 
half of the plaintiff’s vendors: and he says 
nothing about the credibility of the evidence 
which supports this finding, and which the 
Moonsiff pronounced to be worthless. The 
Subordinate Judge, to judge by the terms 
of his judgment, has been led away by tho 
idea that, because Chandra Moni had no right 
to hold this property, the plaintiffs evidence 
that she held it by his vendors must be be- 
lieved. But this is not the right way im 
which a proper determination of this case 
can be arrived at. 

The plaintiff claims the property, and sues 
to recover on the title of his vendors. Be- 
fore he cnn succeed, he must prove by reliable 
evidence that within twelve years of suit his 
vendors held the property, either im their 
own hands, or by Chandra Moni on their 
behalf. 

I concur, therefore, in the order of remand, 
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The 6th August 1875, 


Present: > 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Ameen’s Report and Map— Evidence. 
Case No. 1847 of 1874. 


Special Appeal froma decision passed by 
the Judge of Gya, dated the 24th March 
1874, reversing a decision of the Sub- 
ordinate Judge of that district, dated the 
28rd August 1878. 


Bustee Sahoo and others (Plaintiffs) 
Appellants, 


VETSUS 


Jeo Narain Singh and others (Defendants) 
Respondents. 


Mr. C. Gregory and Moonshee Mohomed 
Yusoof for Appellants. 


Baboos Mohesh Chunder Chowdhry and 
Hureehur Nath for Respondents. 


A Lower Appellate Court was held to have erred in 
law in taking an Ameen’s report and map as its sole 

ide, and making them the sole basis and foundation of 
its decision to the total disregard of the other evidence 
on the record, , 


Mitter, J—Tue plaintiffs are the owners 
of Mouzah BoPara. Defendants are the owners 
of several other mouzahs lying towards south 
of it, through which a pyne from Nudi Nira 
passes towards the north. The plaintiffs 


allege that after traversing the defendants’ 


mourzahs, the pyne in question enters into 
their Mouzah Borara, which used to be 
inrigated by its water for a long time. The 
defendants, in Assar and Sawun 1278, and in 
Aghgn 1279, have committed nets, and have 
caused obstructions, which are described in 
„detni! in the plait, by which their full en- 
joyment of their right of irrigating their 
mouzah, through the pyne in question, has 
been inte! fered with. They, therefore, have 
brought this suit to have their right to 
irrigate their mouzah through the pyne, 
rising from the western branch of Nudi Nira 
at a bund called Muknon, established, and to 
have the obstruction complained of removed. 

The defendants deny the fact that the plain- 
tiffs’ mouzah ever used to be irrigated by the 
waters of the pyne in question, and claim an 
exclusive right to the water conducted 
through it. But at the same time they deny 
having made any obstruction with whioh 


they have been charged in the plaint, and 


“state that “ the so-called obstruction” existed 


on the spot for more than twenty years. In 
fact, they say that no acts have been recently . 
done by them interfering with the usual 
flow of water in this pyne. 

Upon these contradictory allegntiona, it is 
plain that the main questions which required 
adjudication weie: lat, whether the plaintiff 
wns entitled to a declaration of his right to 
have the Mouzah Borora irrigated by the 
waters of this pyne ; and 2nodly, whether the 
defendants committed the acts, and caused 
the obstractions complained of in the plaint, 
by which the plaintiffs’ aforesaid right, if 
established, had been invaded. 

The first Court deputed an Ameen to draw 
up a map of the locality with the pyne, and 
to report anyltlilog that might come under 
his personal observation on the spor, bearing 
upon the question at which the parties were 
at issue. He was not authorized to take any 
evidence, which he accordingly did not do. 

The Court of first instance, upon both 
these questions, found in favor of the plaintiffs 
and decreed their eluim. The District Judge, 
on appeal, has reversed that decree in & 
judgment which, it appears to me, does not 
distinctly deal with the questions at issue. 

He has entirely based his decision upon 
the Ameen’s report and the map prepared by 
him, and has adopted the Ameen’s conclusion, 
It appears to me that this method of adjudi- 
cating the case is erroneous. The Ameena 
was directed, not to take any evidence, but 
only to report what he saw. It is true that 
the features of the pyne and the surrounding 
country, which came under his observation, 
and which were embodied in his report, were 
important matters for consideration, and 
would materially help the Court in deciding 
upon the conflicting evidence adduced in this 
case. But they should not have been made 
the sole basis and foundation of the decision 
to the total disregard of the other evidence 
on the record. For example, one of the 
questions at issue was whether the plaintiffs 
were entitled to irrigate their Mouzah Borora 
by the waters of this pyne, and the Ameen 
says that there are no traces of any water- 
course in that mouzah as alleged by the 
plaintiffs. This may or may not be the pre- 
sent feature of the locality; but the Subor- 
divate Judge finds, with reference to the 
survey maps of this and the neighbouring 
mouzahs, that there were traces of such 
watercourse at the time when they were 
surveyed. Now if would be erroneous to 
decide this question simply upon the Ameen’s 
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statement, excluding. the survey map from 
consideration. The Ameen’s report pnr- 
ports to inform the Court of the state of fhe 
locality as he saw it at "the time of his 
investigation; and if the acts and obstruc- 
tions complained of did actually occur the 
fentures of the locality might have materially 
altered since those obstructions, The Dis- 
trict Judge, therefore, has erred in law in 
tnking the Ameen’s report and map as his 
sole gnide. He should have decided the 
ease after taking the whole evidence on the 
record into his consideration. 

We, therefore, reverse the judgment of 
the Lower Appellate Court, and remand this 
case for retrial in that Court. Costs to 
abide the result. 

Glover, J.—I concur in this order. 


e 


The 5th August 1875. 


Present: 


The Hon’ble W. Markby and G. G. Morris, 
Juduyes. : 


Decree for Possesston— Adjustment of Mesne 
Profits — Execution Proceedings—Limitation. 


‘Cie No. 121 of 1875. 


Miscellaneous Appeal from an order passed 
by the Judge of Mymensingh, dated the 
27th February 1875, reversing an order 
of the Second Subordinate Judge of 
that district, dated the 16th July 1874. 


Wodoy Tara Chowdhrain 


i (Decree-holder) 
Appellant, : 


Versus 


Syud Abdool Jabbar Chowdhry and another 
(Objectors) Respondents. 


Baboo Sreenath Doss for Appellant, 


Baboo Mohinee Mohun Roy 
for Respondents. 


Jn a decree for possession passed on 19th December 
1874, the inquiry into the mesne profits was reserved fo 
the. execution stage. Possession having been taken, 
execution was taken out for costs; but owing to disputes 
among the Judgment-creditora the amount deposited in 
Court was not paid out till Tth February 1868. After 

-this, on ist June 1870, application for further execution 
was made by assessment of mesne profits, upon which 
attachment was effected. 

Hex, that as the “Dp ication of Ist June 1870 was 
not for a continuation of the original suit, but for execu- 
tion of the decree, the judgment-creditor was bound, by 
the rules relating to execution; but that, even if treated 
as an application for adjustment of the wassilat, it was 
reed rejected by reason ofthe great and needless 
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Hrtp, that the Court cannot “lawfully ” issue execu- 
tion after three years have elapsed, wheher the judg- 
ment-debtor raises the plea of limitation or not, fe, the 
Statute of Jimitations13 binding on the Court whether 
aet up as a defence or not. 

Hx1p, that obtaming the money from the Conrt after 
the execution proceedings were put an end to, was not 
an execution proceeding at all 


Markby, J.— In this cnee a decree was 
passed on the 29th December 1864, giving 
to the plaintiff the possession of certain 
land and reserving the enquiry into the 
amonnt of mesne profits for the execution of 
the decree. This decree wns affirmed ulti- 
mately hy this Court on the 13th March 
1866.° On the 14th June 1866 possession of 
the land was taken under the decree. On 


“the 28th June 1866 execution was taken out 


for the costs, nnd on the 8:d December 1866 
the full’ amount of costs was deposited by 


‘the judgment-debtor, but in consequence of 


rome dispute between the judgment-creditors 
themselves the money could not he paid out. 
On the 7th March 1867 the Court gave 
notice that the money in deposit would be 
paid to the judgment-creditors if they could 
agree in making an application, but this 
they were apparently unable to do, for on the 
16th March the execution case was struck 
off. Subsequently the judgment-credirors 
came to nn arrangement amongst themselves 
ng to how the money in deposit should be 
paid out, nnd it was paid out accordingly 
subsequently on the 7th February 13968. 
After this it was not until the? lst of June 
1870 that nn application was made for fur- 
ther execution of the decree of the 19th 
December 1864 by assessing the mesne profits 
nud recovering the same by sale of the 
debtor’s property. An Ameen was then 
deputed, and the amount of mesne profits 
was finally determined by the Court on the 
231d December 1871. On the 2nd March 
1874 there was an application for ee 
ment of the property of the sons of thie 
original debtor, and this spplication is also 
stated to be in execution of the decree of 
June 1864. l 

The Lower Appellate Court has held that 
the execution proceedings nre barred by 
reason of three yenrs having elapsed prior 
to the application of 1st June 1870, without 
noy proceeding having been tuken sufficient 
to keep the decree in force. 

Upon appenl three contentions have been 
raised on the part of the appellant. 

1.—That the proceedings which com- 
menced on lat June 1870 and ended on 23rd 
December 1871, by which the amount of 
mesne profits was ascertain oo not 
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proceedings in execution to which the rules of 
limitation as to executing decrees are appli- 
cable, but a continuation of the original suit. 

2.—That even if these were proceedings 
in execution, the objection of limitation is 
not now open ; for the judgment-debtor not 
having raised that objection when execution 
was ordered to proceed in June 1871, must 
be taken to have waived it. 

3.—That obtaining the money from the 
Court was a sufficient proceeding to keep 
the decree in force, and that therefore the 
three years had not elapsed on the Is 
June 1870. 

As tothe firat point, I think it is suffi- 
cient now to say that it does not in my 
opinion arise in this case. The judgment- 
creditor, whether rightly or wrongly, is 
now, and has been all along, as appears 
from his own application, executing the 
decree of 1864, and must therefore be bound 
by the rules of jaw which relate to the 
execution of n decree of thnt date. 

As to the second point, I think we are 
bound by the decision of the Full Bench, 
reported in X Weekly Reporter, puge 8, tu 
hold that if three years had elapsed without. 
auy proceeding in execution having been 
taken, the Court cannot legally proceed with 
the execution, although upon the application 
of the judgment-creditor it had commenced 
doing so. The effect of that decision ap- 
pears to me to be that the Court cannot 
“lawfully” issue execution after the thre 
years have elapsed, whether the judgment- 
debtor takes the objection that the proceed- 
ings ate barred by limitation or not. The 
ouly difference is that there the judgment- 
debtor did not appear at all. In this case he 
appeared, But I cannot think that that 
makes any difference. The doubt has been 
whether the Statute of Limitations must be 
set yp by the party claiming the benefit ol 
it, or whether the Court is bound suo motn 
to stay its proceedings where the statutori 
bar exists. It has, I think. been decided by 


Limitations is binding on the Court whether 
set up as a defence or not. That is what J 
think is meant by saying that execution 
cannot “lawfully” issue, and I do not 
think I should be justified in departing from 
that decision, because of a distinction which 
in no way affects the ratio decidendt. 

It therefore becomes necessary to see 
whether there was any proceeding to keep 
the decree in force during the thiee years 
prior to the lst June 1870, and this brings 
us to the third objection, I quite agree 


the case referred to that the Indian Statuteo! 
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with the observations of Mr. Justice Jack- 
ron in the case reported in X Weekly Re- 
pter, which [ understand to mean that 
every presumption is to be made against a 
decree being barred when the judgment- 
debtor lets the proper time go by for raising 
the objection and afterwards falls back upon 
it. But the District Judge has held that the 
execution in this case is barred, and we are 
to say whether he was wrong in law in so 
holding. I cunnot say that he was. In fuct 
{ do not see how it could have been well 
held otherwise. The execution proceedings 
may sometimes be continued until the money 
is puid out of Court to the execution creditor, 
but in this case they were not s0 continued. 
They were pnt an end to, and properly pus 
un eud to, on the 16th March 1867, and what 
took place afterwards was not, as fur as I 
can see, & proceeding in execution at all. 
The money was lying at the disposal of the 
judgment-creditors whenever they chose to 
take it 

In my opinion, therefore, the special 
appenl ought to be dismissed with costs. 

Morris, J.—Therecan be no doubt that in 
this case the judgment-creditor did not by 
his application of Ist June 1870 nsk fora 
continuation of the suit, nor did he treat it as 
such, On the contrary, he presented it in 
the prescribed form for the express purpose 
of effecting further execution of the decree 
of 19th December 1864. Strictly spenking, 
therefore, his application as an application for 
execution of the decree of 1864, is barred 
owing to the delay, as pointed out in the 
proceedings iun execution subsequent to the 
8rd December 1866. But ndopting the view 
expressed by a Division Bench of this Court 
in the cnses cited in XXI Weekly Reporter, 
page 212, and XXII Weekly Reporter, page 
328, I should be disposed not to luy too 
much stress on the form of the application, 
and would treat it as an application for 
adjustment of the wussilat reserved to be 
adjusted in the execution of the decree by the 
decretal order of 29th December 1864. In 
this seuse the application would not in my 
opinion be barred ns coming under the operau- 
tion of Section 20, Act XIV of 1859. But 
inasinuch as there was grent and needless delay 
in making this application, a period of four 
yeurs less a few days having elapsed siuce 
the date of obiaining possession, and more 
thau three years having elupsed since all 
execution proceedings were closed, a very 
sufficient cause 18 shown why it should be 
rejected. As remarked in the cases nbove 
mentioned, the procvediugs for assessment of 
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wassilst in cases like the present “should be 
“ instituted promptly at the latest within a 
“ reasonable time after the date on whjch 
** possession was obtained by the judgment- 
“creditor, and then should be pursued dili- 
“ gently without any unnecessary break ns 
£ nll necessary proceedings in a Court of 
“ Justice inter partes ought to be pursued.” 
On this ground, therefore, I think that the 
application of June 1870 as made ut an un- 
yeasonably long period after the close of all 
proceedings in the suit, was out of time, and 
-should not have been admitted. I concur in 
dismissing the appeal with costs. 


The 10:h August 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chuuder Mitter, Judges. 


Rent Suits— Onus Probanai. 
Case No. 649 of 1874. 


Special Appeal from a decision passed by 
the Judge of Patna, dated the 18th 
December 1873, reversing a decision of 
the Additional Sudder Moonstff of that 
district, dated the 28th December 1872. 


Roy Monohur Lall (Plaintiff) Appellant, 
l versus 
Dharee Goala (Defendant) Respondent. 
Baboo Rajendro Nath Bose for Appellant. 
No one for Respondent. 


In a suit for arrears of rent where defendant admits 
that certain sums are due, he 1s bound to prove pay- 
ment, 


Glover, J —TH18 was a snit for arrears of 
rent for the years 1277, 1278, and 1279. 
The rent of 1277 was claimed under n 
knbooleut said to have been executed by the 
defendant in Asear 1269 ; that for 1278 and 
1279 was claimed upou the jumma-wassil- 
bakee papers of these years. The plaintiff’s 
suit was for a share of the rent of the 
mouznah. He said, and in fact it does not 
seem to have been disputed before any. of 
the Courts below, that heghnad been in the 
habit of collecting his share separately, nnd 
no objection was taken to the suit proceeding 
on this ground. `The defendant admitted 
that he held the land from the plaintiff, but 
alleged that he had paid the whole of his 
share fur 1277 and 1278; nnd that for 1279 
he had deposited the rent due in the Collec- 
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tor’s Cutcherry. He denied that he hnd 
executed the knabooleut, or that the rent 
claimed by the plaintiff was the proper rent. 

The first Court held that the kabooleut 
had heen proved, and gave the plaintiff a 
decree for the full amount claimed. 

The Judge on appeal held contrary wise. 
He considered that the plaintiff had fniled 
altogether to prove the execution of thie 
kaboolent, and that as the clnim for the years 
1278 and 1279 rested on the fame proofs the 
plaintiff’a case was dismissed in toto. Now, 
this appeara to be a mistake in the judgment 
of the Judge so far at nll events as it relates 
to the years 1278 and 1279. Taking it na 
n fact found by him on the evidence that the 
plaintiff has failed to prove the kabooleut, 
that would only dispose of his claim for the 
rent of the year 1277, for which year that 
kaboolent was given. The claim for 1278 
nnd 1279 resta upon the jumma-wassil-bakee 
papera, which were considered to be proved 
by the firat Court, and which the Judge has 
not taken into his consideration ot all. Clearly 
the demand for rent of 1278 and 1279 did 
not rest on the same proof ns the demand for 
1277, inasmuch as the one for 1277 was 
founded upon a kabooleut and that for the 
other two years upon the jumma-wassil-hakee, 
which were proved altunde by the evidence 
of the Patwaree and other Amlahs of the 
plaintiff’s seriahtuh. Then it was not proper, 
we think, to throw out the plaintiff's case 
altogether merely on the grounm that he had 
failed to prove the execution of the knboo- 
leut, nor would it have been so even if the 
Judge had found that the jumma-wassil- 
bakee papers of 1278 nnd 1279 were equally 
unproved, The defendant admits that the 
plaintiff is his landlord, and he admits that 
for the years 1277 and 1278 the sum of 48 
rnpees was the plaintiff’s share of the renr. 
He then alleges that in 1277 he paid 54 
rupees and in 1278 Rs. 48 to the plafntiff, 
and that he hns deposited Rs. 96 at the 
Collectorate on account of the rent for 1279. 
How that is to be reconciled with the defen- 
dant's statement that the plaintiff’s claim is 
only Rs. 48 does not appear. No doubt 
if he has deposited the money in the treasury 
for the rent of 1279, and if he proves thut 
he nd paid Rs. 48 and 54 to the plaintiff 
for 1277 and 1278, he would of course be 
exonerated from a decree in this case ; but as 
he admits that these snms were due he would 
have to prove payment, and this is a point 
which the Judge has not considered. Taking 
the Judge’s finding as tothe Kaboolent, it still 
remains to be seen by the Lower Appellate 
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Court, lèt, whether the jamma-wassil- 
bukee papers are’proved, and if proved, whut 
is the amount of rent due to the plaintiff by 
the defendant upon them, aud what ia the 
amount of rent which the defendaut has 
paid. 

The case must go back in order that the 
Judge may decide upon these points and 
pass a final decision according to the result 
of his finding upon them. Costs to abide 
the result, 


The 11th August 1875, 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Ameen’s Reportund Map—Findings by 
Appellute Court. 


Cuges Nos. 885 and 888 of 1874. 


Special Appeals from a decision passed by 
the Judge of Sarun, duted the 18th 
January 1874, reversing a decision of 
the Subordinate Judge of thut district, 
dated the 9th January 1873. 


Sheo Dyal Singh and others (Platutiffs ) 
Appellants, 


Versus 


Mr. Hodgkinson, manager (Defendant) 
Respondent. 


Baboos Mohesh Chunder Chowdhry and 
Judoo Nath Sahoy for Apyelliauts, 


Mr. B. T. Allan und Baboo Unnoda 
Pershad Banerjee for Respondent, 


If a Lower Appellate Court finds an Ameen’s report 
deficient ın any point, it can send for that officer and 
examine him; but unless it sees reason to disbelieve his 
statements, or to differ from his conclusions as to the 
matter under investigation, it must take those conclu- 
sions into serious consideration, and, 1f it rejects them 
where they were accepted by the first Court, it ought 
to give reasons for diffaalng foin that Court. 

ut where the Lower Appellate Court finds as a fact 
that the Ameen’s report is untrustworthy and his map 
wrong, the finding oannot be interfered with by the 
High Court 10 special appeal. 


Glover, J—TuHeE Judge on appeal has 
found against the plaintiff in both cases, and 
has held that neither Nizamnt nor Deara 
lands belonging to the plaintiff have been iv 
existence siuce 1865, when they were dilu- 
viuted by the river Gunduck. There is no 
question that the plaintiff was in possession 
of lands of both kinds before that date un- 
der settlements by the Collector, and the 
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position of these lands to the immediate 
north of the defendant’s Puttee of Domree 
Tegha and between it and the river Gun- 
duck is admitted. It is not alleged that the 
defendant’s estate has in any way changed 
its boundaries east, west and south ;.and if 
the old boundary line to the north which 
formerly separated Domree Tegha from 
Domree Lucka can be traced, the dispute 
between the parties is disposed of at once. 
If the line be traced, all land to the north of 
it to the extent claimed must necessarily be 
a reformation on the original site of the 
plaintiffs estate of Domree Lacka, aud one 
way of diecovering this line would be to 
measure the lands now in the possession of 
the defendant, aud see whether théy exceed 
what wus given to him in settlement or not. 
If they do, then the excess being to the 
northward must necessarily be what was 
before the diluvion Mouzah Domree Lucka. 
There is, however, no need to resort to this 
way of tracing the plaintiff’s land, because 
the Ameen deputed to mark out the bound- 
ary hus fixed the line and given his reasons 
for believing it to represent the old boaudary 
between the two estates or Puttees. And 
the Subordinate Judge was satisfied that the 
proper bouudury had been found and deter- 
mined. 

Had the Judge found as a fact that the 
Ameen’s report was untrustworthy and his 
map wrong, we could not bave interfered in 
special appeal. But the Judge has not done 
so. He says that neither report nor map 
threw any light on the subject, whereas un- 
less they me discredited they threw upon 
the plaintiff’s case the very light that is 
wanted, for they show where the old bound- 
aly line between the two estates passed, and 
mark out therefore the land formerly settled 
with the plaintiff as Domree Lucka. There 
can be no doubt as to this. If the Ameen’s 
boundary line is rightly laid down, the 
plaintiff is entitled to succeed in these suits. 

We think, therefore, that the case must go 
back in order that the Judge may consider 
the Ameen’s report (which is evidence) and 
the map drawn by him. If he finds the 
Ameen’s report deficient in any point, he can 
send for the man und examine him ; but un- 
less he sees reason to disbelieve his state- 
ments, or to differ fiom his conclusions as to 
where the boundary line ran, he must in 
deciding the case take those conclusions into 
his serivus cousideiation, aud, if he rejects 
them, he ought, we think, to give reasons 
for differing in this particular from the 
Court which tried the case. The plaintiff ’s 
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position is one of undoubted hardship and 
difficulty. He has lost his lands for years, 
and now tbat they have as he says se- 
uppeared, he has to make out their identity— 
a task by no means easy. When therefore n 
presumubly competent officinl goes to the 
spot and after measurements made discovers, 
or thinks he discovers, the old boundary line, 
and the position where the plaintiff’s lands 
once were, it is certainly but fnir that this 
investigation and opinion should receive the 
most careful consideration, and if rejected, 
should only be so on reasons given. In the 
present case, the importance of the Ameen’s 
investigation does not seem to have suffici- 
ently impressed the Judge : at all events, he 
passes it by with the remark that it throws 
no light on the subject. 

The case will go back in order that the 
Judge may dispose of the objection referred 
to above, and costs will follow the result. 


The llth August 1875. 


Present : 


The Hon’ble F. A. Glover awd Romesh 
“Chunder Mitter, Judges. 


Special Appeal— Remand. 
Case No. 847 of 1874. 


Special Appeal froma decision passed by 
the Judge of Sarun, dated the 15th 
January 1874, reversing a decision of 
the Moonsiff of Chuprah, dated the Tth 
December 1872. 


Bibee Ameerun (Plaintif) Appellant, 
versus 


Shaikh Cherng Ali and others (Defendants) 
Respondents. 


Moonshee Mahomed Yusoof for App: llant. 


Baboo Bama Churn Banerjee for 
Respondents. 


Where it was found, in special appeal, that the main 
ground on which the Lower Appellate Court had sus- 
pected the evidence for the plaintiff and given credence 
to the evidence for the defendant had no existence, the 
High Court ordered a re-conaideration of the evideuce, 


Glover, J.— THis was a suit by Mussamut 
Ameerun for herself snd as guardian of her 
minor scn Munwar Ali,»claiming the share 
of the inheritance which devolved upon her 
on the death of her husband Futteh Ali. 
Her allegation ie, that she was married to 
Futteh Ali by nikah, and that Munwar Ali 
is the son of that matriage, The defendants 
are, one of them the daughter of Futteh 
Ali by another wife, and the other a cousin 
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of Futteh Ali. They deny the nikah of 
Ameerun with Futteh Ali, and declare thu! 
Munowar Ali is not the son of Futteh Ali. 

In the first Court, the Moousiff conside: ed 
that the marriage was proved, and that 
Munwar Ali was the son of that maninge. 
Hv, therefore, guve the plaintiff a decree. 
The Judge on appeal has reversed thut 
decision, holding that the nikah was not 
proved. 


The ground taken in special appeal 
against that decis:on is that the Judge in 
weighing the evidence adduced by boil 
parties has made several mistakes in the 
constfuction put by him upon that which 
was given on the part of the plaintiff, anv 
has therefore given an improper preference 
to the witnesses of the defendunt. The first 
objection is to thgt part of the decisio 
where he says that Burkut and Reasut, two 
of the plaintifi’s witnesses, describe the 
marriage as having taken place in different 
houses, one of them saying that the cere- 
mony was pei formed in the house of Momtuz, 
and the other in the house of one Reasut. 
Asa matter of fact the witness Rensut dora 
not say any thing of the soit. The Judge 
probably means the witness Hossein A.i, 
and both he and Burkut really do state thu: 
the mariage was performed in the same 
house. It appears that both Momtaz und 
Ressut had shares in the same house in which 
they lived with other members of the family, 
and that these two witnesses, in speaking os 
the houses of Momtaz and Reasut, were really 
describing the same house. The Judge has 
called this a grave discrepancy, and has no 
doubt given considerable weight to 16 iu 
deciding upon the relative credibility of tho 
evidence adduced by each party. ‘Then again 
the Judge says, that the plaintiff’s witnesse. 
me all either the ryots of Bundah Hosscit, 
who is supposed to have got up this case, o' 
relations and dependants of the  plnintity 
Ameerun, and then he goes on to aay thas 
the witness Tufukood is her servant. Now 
we have had the evidence of that witnes: 
read to us, and he says that he isa zeminia: 
and grehusht: there is no admission any. 
where in his deposition that he is the servan: 
of Ameerun, nor do any other witnesses suy 
that he was her seavant. This is another 
mistake mude by the Judge. Then as to the 
other witnesses, it is not the fact that they 
are all either ryots of Bundah Hossein or the 
relatives and dependants of Ameerun: one 
of them only is a ryot of Bundah Hossein, 
and one Nubee Buksh is the cousiu ot Amec- 
run : all the othe: witnesses appear toe b. 
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independent persons. It is contended for 
the special respondent that, granting that 
these misconstructions have taken place, still 
the Judge took the whole of the evidence 
into consideration, and decided in favour of 
that for the defendants, That no doubt is 
so, but still it is impossible for us to say how 
much extrn credit was given to the defend- 
ant’s evidence on the strength of these grave 
discrepancies, as the Judge calls them, in the 
evidence for the plaintif. If it was the fact, 
as stated by the Judge, that two of the wit- 
nesses for the plaintiff described the marriage 
ceremony as having taken place in different 
houses, and if it was the fuct that the plain- 
tiff’s witnesses were either the ryots of the 
man who is snid to have got up the case or 
the relatives and servants of the plaintiff, 
there no doubt would have been weighty 
grounds for suspecting ‘the plaintiff’s case, 
and giving credence in preference to the 
evidence for the defendants. But when the 
main ground which the Judge takes has no 
existence, we cannot be satisfied that his 
estimate of the defendants’ evidence was a 
proper one. We therefore think that the 
case ought to be remanded to him in order 
that he may consider the evidence ngnin ns 
it really stands, and not as he supposed it to 
be. Having done that, if he still comes to 
the conclusion that no marriage took place, 
of course he will uphold his former decision. 

The case is remanded. Costs to follow 
the resul, © 


The 18th August 1875. 
Present: 
The Hov’ble E. G. Birch, Judge. 
Relinguishmeni of Land by Ryots. 
Case No. 2838 of 1874. 

a Appeal from a decision passed by 
thé Subordinate Judge of Tipperah, 
dated the 12th August 1874, reversing a 

” decision of the Officiating Second Moon, 
siff of Panchpookhoriah, dated the 80th 
April 1874. 

Ram Chung (one of the Defendants) 
Appellant, 
versus 
Gora Chand Chung (Plaintiff) Respondent. 
Baboo Bharut Chunder Dutt 
for Appellant, 
Baboo Jadub Chunder Seal 
for Respondent. 


ryob without giving any notice, goes away 


When a 
he has occupied, and neither cultivates it 


from the lan 
r 


nor pays rent, the landlord is justified in assuming that 

e has relinquished- -it : and the ryot has no right to ask 
to be reinstated in possession on the ground that he has 
neyer formally relinquished the land. 

In this cense the Subordinate Judge has 
set nside a careful and well-reasoned judg- 
ment of the Moonsiff, upon grounds which 
appear to me to be untenable and wrong in 
law. The Subordinate Judge is of opinion 
that because Ram Chung nnd Bukhtar have 
not filed any pottah and dakhilah “ to show 
“that having settled with the landlord, they 
“have been paying rent, their taking posses- 
“sion of the land abandoned by the plain- 
“tiff could not have been otherwise than by 
“í force,” | 

The: Subordinate Judge has also decided 
contrary to several rulings of this Court in 
holding that the fact of the plaintiffs going 
away to reside in another village affords no 
presumption that he has relinquished the 
land. The gist of the Subordinate Judge’s 
judgment is that inasmuch as he considers 
the defendant’s case not to be proved, the 
plaintiff must succeed. But a plaintiff, suing 
to eject a party in possession, must prove his 
right. The wenkness of the defendant’s case 
does not supply -theo defect in the plaintiff's 
ease. The Subordinate Judge has in no 
way met the decision arrived nat by the 
Moonsiff on the second issue. In that issue 
the Moonsiff very clearly set forth what the 
position of the parties was. And nfter stat- 
ing the right under which the plaintiff comes 
into Court, and showing that the evidence of 
both parties proves that the plaintiff left the 
village and has since been living in another 
village, the Moonsiff goes on to say :—“ The 
“defendant’s witnesses prove that in 1270 
‘Khojah Assanoollah Saheb purchased the 
“ zemindaree, and arked from the plaintiffs a 
“higher rate of rent; that the plaintiffs did 
“not consent to pny the same, and, giving up 
“the disputed land went and resided ina 
“different place; that thereupon the land- 
“lord gradually let out the lands to the 
“defendant, who accordingly held, and has 
“been holding, possession of the same by 
“cultivating 1t.” 

The Moonsiff then says that when it is 
shown that the plaintiff left the village and 
censed to cultivate the disputed land, his 
relinquishment ofthis tenure may fairly be 
presumed. In the conclusions he arrives at 
on this point, the Moonsiff is supported by 
the rulings of this Court to be found in VII 
Weekly Reporter, page 158, VI Weekly 
Reporter, page 57, and. XIL Weekly Re- 
porter, page 804. Those rulings show that 
when a ryot, without giving any notice, goes 
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away from the land he has occupied, and 
neither cultivates nor pays rent for it, the 
landlord is justified in assuming that he Ras 
relinquished it; and the former tevant has 
no right to ask to be reinstated in possession 
on the ground that he had never formally 
relinquished it. To hold otherwise would 
introduce the greatest confusion and em- 
barrass zemindars. 

The decision of the Subordinate Judge 
must be reversed and that of the Moonsiff 
restored. ‘The appeal is decreed with coats. 


The 13th August 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Alterations in Property— Enucumbrances— 
Easements. ‘ 


, Causa No. 718 of 1874. 


Special Appeal from a decision passed by 
the Judge of Gya, dated the 15th 
December 1873, affirming a decision of 
the Subordinate Judge of that district, 
duted the 27th February 1873. 


Amutool-Russool (Defendant) Appellant, 


versus 


Jhoomuch Singh (Plaintiff) Respondent. 


Mr. C. Gregory, Babon Mohesh Chunder 
Chowdhry, wud Moonshee Abdool Baree 
for Appellant. 


Mr. Branson aud Baboos Mohinee Mohun 
` Roy and Kalee Mohun Doss for Ies- 
poudent, 


If the alterations which a man makes in his property 
before alienation of any part of ıt are popao and 
manifest, and ın thdir nature permauent changes in the 
disposition of the property, so'that one part thereof 
becomes dependent on another, the purchaser of either 
part must take the land either burdened or benefited, a» 
the case may be, by the qualities thus attached thereto. 

On a severance of tenements, au easement in its 
nature continuous would pass by iunphlcation of law 
without any words of grant, 


Glover, J.— TaB parties to this suit are 
the purchasers at an auction-sale for arrenre 


of revenue under Act XI of 1859 of the 
conterminous estates of Seswan and Chuttur. 
Originally both mouzuhs were held by one 
person, Bhurut Singh (who got them in 
mokurruree from the zemindar), and who, 
either by himself or with the assistance of 
others (the matter is not very clear), cut n 
pyne or watercourse from the Dhumnj 
nullah for the purpose of irrigating the 
lands of both estates. This pyne passed in 
n line from south, through the Jands of 
Chuttur, to the noith, where it terminated in 
an abur, or reservoir, situate within the aren 
of Seswan. The pyne was dug in 12538 
F.S.” 

Many years afterwards, viz., in 1277, the 
zemindaree estate fell into arrears of Govern- 
ment revenue, and these two mouzahs wero 
sold at auction. The plaintiffs bought Ses- 
wan, the defendant, Chuttur. 

The plaintiffs claim to linve the use of the 
pyne water without any diversion of it ou 
the part of the defendant except at ono 
specified outlet. They allege that their 
predecessor, in conjunction with the owner of 
Bhagwaupore, dug the watercourse, and that 
they have the exclusive right to use its 
water, except so much of it ag is required 
for the irrigation of the lands of Chins 
Begha Juggera, aud which is taken to thos» 
lands through the ouilets marked B and C in 
the map. Plaintiff adds that this privilege 
was accorded to the owners of Chuttur as a 
recompense for the injury done to their lands 
by cutting the pyne through them. 

The defendant contends that the boklas, 
bunds, &c., &c., ave all of old standing, und 
that she has the right to make as much use 
of the pyne water during its passage through 
her lands as she pleases, the plaintiffs being 
only entitled to the surplus water ufter 
defendants needs have been satisfied. She 
added tliat the plaintiffs had suffered no los; 
in consequence of the existing arrangements 
—they having all the water required for the 
purpose of itrigating their estate of Seswan. 

Both the Lower Courts found that the 
plaintiffs had failed altogether to prove their 
case as laid. They, however, gave them n 
partial decree. They allowed the defendant to 
retuin two of the boklas, or outlets (the old 
ones), but ordered the remaining ones to be 
filled up. The order also directed the defend- 
ant to abstain from making “ grandis,” or 
dams, in the bed of the pyne. 

The defendant appeals agniust the Judge's 
decision urging— 

(1) That the estates in question wero 
sold without any other incumbrances than 
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those in existence at the date of the decennial 
settlement, and that therefore the plaintiffs 
purchinsed no right of easement over defend- 
ants land; 

(2) That, on the facts found by the 
Judge, there was no easement in favor of the 
plaintiffs to prevent defendant having the 
full and unreserved enjoyment of her own 
property; 

(8) ‘That the question as to what were 
the rights of the parties in consequence of 
the revenue sale hns not been determined ; 

And lastly, that no enquiry has been made 
into the question whether or not the plaintiffs 
had suffered any injury in consequente of 
the defendant’s making the dams and boklas. 
and that without proof of such injury the 
plaintiffs would not be entitled to interfere 
with the defendant's right of irrigation. 

With regard to the defendant’s first objec- 
tion, we do not think that we are bound to 
consider what, if any, effect the sale under 
Act XI of 1859 had in changing the presen 
condition of the two monzahs, nor whether 
the arrangements made on those lands were 
encumbrances properly so called or not, 
because no such objection was taken by the 
defendant at any time in either of the Courts 
below, and the question was in consequence 
not gone into, ‘This is a special appenl, and 
we have to see if the Judge has committed 
any error of law in the case as it was made 
before him. We ought not to allow the 
defendant to inake a new case for herself. 
even thongh the question involved be one of 
law, at the very latest stage of the proceed- 
ings. It is, to say the least of it, doubtful 
whether the sale law would affect such an 
arrangement ag this, or whether where an 
“easement” (using the word for convenience’ 
snake) had been gained either by express or 
implied grant before the severance of the 
estates, Act XI of 1859, or the later Bengal 
Council Act VI of 1868, would annul it on 
the ground that it did not exist in 1790 A.D. 
The purchasers of both Chuttur and Seswan 
bought knowing that there was an open, 
apparent and continuous servitude on the 
lands of the former village ; and the buyer of 
Chuttur bought with the knowledge that the 
owner of Seswan had for many years been 
accustomed to use the lands of Chuttur as n 
channel whereby water was conveyed to his 
reservoir at Seswan. Apparent servitudes 
are those (vide Gale on Easements, 22) the 
existence of which is shown by external 
works (ouvrages exterieures), and an artifi- 
cial watercourse would more than anything 
else almost come .within this  dofinition. 

o 


THE WEEKLY REPORTER. Rulings. [ Vol. XXIV. 


However, this is a point which we are not, 
we think, called upon to determine. 

The facta found by the Judge nre—that 
save at two specified outlets the defendant 
has fuiled to prove an ancient right, whilst 
the plaintifs have proved that n part at 
least of the privileges he claims was enjoyed 
by the owner of Seswan from ancient times. 
The Judge also found what was the state 
of things as regarded the use of the water at 
the time of the auction-sale, and gave to each 
party accordingly. 

We think that this amounts substantially 
to a finding that the plaintiffs were entitled 
to a certain ensement over the lands of the 
defendant, and the evidence showed that the 
taking of water over the defendant’s land was 
aright and not a privilege ; and if the Judge 
found this, then there was no doubt an 
easement. 

Strictly speaking, the case could not be 
called one of ‘‘ensement” at all, fur no man 
can have an easement on his own property, 
and when the pyne was dug, Bhurut Singh 
was admittedly fhe owner of both mouzahs ; 
nor, probably, could it be said that at the 
inception there was any burthen laid upon 
the owner of Chuttur for the benefit of 
Seswan. The pyne was dug for the joint 
benefit of both properties when the owner of 
both was one and the snme person, and both 
villuges enjoyed the advantage of irrigation 
therefrom. But whilst a mau cannot subject 
one part of his property to another by au 
“easement” the result is practically the same, 
for he can (vide Gale on Easements, 89) 
“obtain the same object by the exercise of 
“another right, the general right of property, 
“ond if the alterations be makes before 
“alienation of any part of it are palpable and 
“manifest, and in their nature permanent 
“ changes in the disposition of the property, 
“ 8o that one part thereof becomes dependent 
“on another, the purcbaser of either part 
“must take the land either burthened or 
“benefited as the case may be by the 
“ qualities which the previdus owner had 
“ undoubtedly the right to attach to it.” 

And this would be a carrying out of the 
rule of law as understood by the French legal 
title of “ Destination du pére de famille,” 
whereby heritages which by that destination 
received services from others became, when 
made by sale or otherwise, the property of 
different owners burthened with servitudes 
of the same kind, and to the same extent as 
they formerly rendered services. 

The case of Suffield v. Brown (1 Dart’s 
Vendors and Purchasers, 333) would seem to 
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militate agdinst this view, and to luy rt down 
that upon the disposition of one of two 
adjoining tenements by the owner of both, flo 
eusement heretofore enjoyed would pass by 
implication or without reservation or re-grant. 
We think that this case is clearly distin- 
guishable from the one now before us ; but 
were it not so, ifs correctness has been 
called in question by the Full Court of 
Appeal in Watts v. Nelson (VI Law Journal, 
Chancery Appeals, 166) where it was decided 
that on a severance of tenements an easement 
in its nature continuous would pass by im- 
plication of law without ony words of 
‘ grant. ` 

And if this be a correct view of the law, 
both plaintiff and defendant purchnsed sub- 
ject to the arrangements for irrigation made 
by the former owner of both proper ties. 
` Then what were those arrangements ? The 
Judge has found as n firct on evidence that 
three out of the five boklas now in existence 
within the Jands of Chuttur are of recent 
make, and that before the two estates were 
sold at auction, only two boklas existed in 
Mouzah Chuttur. He has found also on 
evidence that it was never tlie custom to 
erect dams or * grandis” in the bed of the 
pyne, and that none were as a matter of 
‘fact erected. Now when the two mouzalis 
‘were in the hands of the mokurrureedar, the 
‘pyne was dug for the benefit of both, and 
‘the irrigation wotks in existence during that 
time show what the proprietor considered it 
necessary to have for the full supply of water 
to either mouzah ; and when we find that up 
to 1277 F. S. two boklas were, in the opinion 
of the person best qualified to give one, and 
who had the fullest means of carrying out 
‘that opinion, sufficient for the irrigation of 
-Chuttur, it lends considerable strength to the 
finding come to by both Lower Courts that all 
besides ' these two are boklas of modern 
construction, and not coveréd by the easement 
which passed by implication with the transfer 
by sale. And similarly in respect of the 
grandis, or dams, the Judge has found as a 
fact that no dams were ever erected in the 
‘bed of the pyne until the defendant’s occu- 
‘pancy of Chuttur. 
- Jt appears to us that, on the facts admitted 
and found, the Mouzah Chuttur passed at 
the auction-sule to the defendant burthened 
with the servitude or exsement, if that be 
under the circumstances an admissible term, 
of passing water through the pyne for the 
irrigation of Mouzah Seswan, this ensement 


being one of an open, apparent, and continu- 





re-crant, but which passed to the purchaser 
of Seswan by implication. 

There still, however, remains the question 
of injury. Granting the plaintifs right to 
irrigate Seswan by the waters of the pyne, 
has the defendants action in erecting 
“grandis,” or dams, and in opening new 
boklas interfered. with that irrigation or 
taken from the plaintiff any portion of the 
pyne water necessary for the cultivation of 
his lands in Seswan. This was a point 
brought prominently forward in the defend- 
nut’s written statement, aud an issue upon it 
was fixed by the Subordinate Judge. 
Neithér Court, however, went into the ques- 
ion. But it is clearly a matter which must 
ba decided before the plaintiffs cau have the 
full benefit of the decree which the Judgo 
has given them. Granting their right to the 
easement over the defendant’s land, and that 
they nre entitled to irrigate their estate with 
the water of the pyne, they are not entitled 
to moré than this, or to prevent the defend- 
ants from making use of water which the 
plaintiffs caunot utilize for themselves, aud 
which is not necessary for their cultivation. 

It will be unecessary, therefore, to remand 
this case to have the third issue fixed by the 
Subordinate Judge tried, and both parties 
can upon it give such evidence as pleases 
them. The plaintiffs will first have to show 
that they have sustained some damage in 
consequence of the defendant’s new ariange- 
menta and uot merely that tly got a less 
flow of water than formerly ; and then it will 
be for the defendant to make out that the 
plaintiffs have still ample meaus of irrigation 
left after the water which the defendant 
wishes.to take by means of the new dams 
and boklas is withdrawn from the pyne. 

If the Courts below find that the defend- 
ant’s new method of irrigation has injuriously 
affected the plaintiffs’ water-supply ang has 
so endamaged their irrigation, they will 
uphold their former decree. If, on the con- 
trary, they find that the plaintiffs have still 
an ample supply of water for all purposes of 
irrigation, they will amend it so far as 
relntes to the removal of all or any of the 
dams or boklas erected by the defendant. 

The best way of all would be for the 
parties to come to an amicable arrangement 
regaiding the use of the water. We mention 
this’ as there was apparently at one time the 
probability of a compromise, aud this remand 
will give to the plaintiffs and defendant a 
further opportunity of considering their pos)- 
tion to each other, and of seeing whether n 


ous nature, which did uot require a special į mutual and amicable arrangement be yot 
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better for their interests than a decree of 
Court. 


We remand the canse to the Subordinate 
Judge for trial of the issue above noted, and 
costs will follow the result, 


The 16th August 1875. 


Present: 


The Hon'ble Sir Richard Garth, K7., Chief 
Justice, and the Hon'ble E. G. Birch, 
Judge.. 


Morigage- Bond— Execution Sale— Encum- 
brances. 


Case No. 1279 of 1874, 


Special Appeal from a decision passed by 
the Subordinate Judge of Sylhet, dated 
the 8th April 1874, modifying a decision 
of the Sudder Moonsiff of that district, 
duted the 81st January 1874. 


e 
Goluck Monee Debin and another (Plaintiffs) 
Appellants, 


versus ‘ 


Mahomed Enoos and others (Defendants) 
- Respondents, 


Baboo Joy Gobind Shome for Appellants. 


ld 


Baboo Ashootosh Dhur for Respondents. 


Where property, with legal encumbrances upon it, ig 
sold in execution of a decree obtained on a mortgage- 
bond, it is sold subject to the encumbrances, and the 
purchaser can only recover possession on paying off 
those encumbrances, 


Garth, C.J.—We think that the points 


which have been raised by the 1espotdents’ 


plender are entirely questions of fact with 
which we have no power to denl. The real 
qflestion in the case is that which has been 
argued on bebalf of the appellants, and upon 
that we think they are wrong. i 


The origin of their claim is a mortgage- 
bond, which was made in the year 1871. 
Proceedings were token upon that bond by 
the mortgagee to recovér the mortgage- 
money, and ultimately a decree obtained by 
him in December 1871; and an auction-sale 
took place under that decree in April 1872. 
At that sale, the plaintiffs’ vendor purchased 
the property, und the plaintiffs’ real claim is 
not under the original bond; but under that 
auction-sale, 


The question then which arises between 
the parties to this suit is, what was sold to 
the plaintiffs’ vendor at the auction-sale; for, 
if there were legal encumbrances upon the 
property ut that time, the sale could only 
have taken place subject to those encum- 
brances. Now it appears that at that time 
there was upon the property a mortgage- 
debt, which had been crented in 1869, for 
Rs. 2,000; and one of the terms of that 
mottgage was, that the mortgagor should 
receive the profits, and pay over so much 
every year to the mortgagee. He did not do, 
so, and the consequence was, that the mort- 
gngees in 1871 biought a suit to recover the 
mortgage-money. Pending that suit, and 
before the defendant had put in his state- 
ment, a compromise was: effected between 
the parties ; the result of which was, that 
the mortgagor was to pay over to the mort- 
gagee a sum of Rs. 800, which he had 
received from the profits, and ought to have 
accounted for; and that the original moit- 
gage-bond, which had been executed to secure 
the Rs. 2,000 principal, was to stand. 
The result was, that when under the auction- 
sale in 1872 the property was, sold, it was 
subject to the charge of Rs. 2,000; and 
therefore the Subordinate Judge was quite 
right in holding that, although the plaintiffs 
may be entitled under the auction-sale to 
recover possession of this property, they can 
only do so on paying off the existing encum- 
brauces. i 


The appeal is dismissed with costs, 
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The 16th August 1875. 


Present : 


The Hon’ble A. G. Macpherson and H. B. 
Lawfo:d, Judges. 


Rent Suit—Intervenor —Benameedar. 
Case No. 2862 of 1873. 


Special Appeal from a decision passed by 
the Subordinate Judge of Shahabad, 
dated the 19th September 1878, reversing 
a decision of the Moonsiff of Arrah, 
dated the 28rd June 1878. 


Baboo Rughoo Nath Pershad Singh 
- (Defendant) Appellant, 


WeErsius 


Byjoath Sahoy (Plaintiff) Respondent. 


The Advocate General and Baboos Mohesh 
Chunder Chowdhry, Hem  Chunder 
Banerjee, and Hureehur Nath for Ap- 
pellant. 


Mr. Branson aud Baboos Kalee Mohun 
Doss. Chunder Madhub Ghose, und Kalee 
Kishen Sen for Respondent. 


In a suit for arrears of rent, in which an intervenor, 
alleging that plaintiff was merely his bexamdar, was 
added as a defendant under the Code of Civil Procedure, 
s. 78, MKLD that it was wrong to introduce him into the 
case, and that any issue as to the alleged benamee was 
foreign to the suit. 


Macpherson, J.—IT appears to me that 
the judgment of the Lower Appellate Court 
ought to be affirmed. 

The suit is brought for the recovery of 
afew rupees,—arrears of rent said to be 
due, and the ryot from whom the rent is 
sought ta be recovered was originally the 
only defendant, After the suit had been 
instituted, the appellant came forward and 
applied to be ndded ag na defendant under 
Section 73 of the Civil Procedure Code ; 
aud he was accordingly so added. 

It was entirely wrong to introduce the 
appellant into this suit; and his introduction 
has merely complicated matters, and in the 
event will by no means benefit the appellant. 

The suit was only a suit for rent, and the. 
simple question was who was in possession 
of the land, and in the actual receipt of 
rent from these tenants. Whether the ap- 
pellant had or had not any ulterior claims 
against the plaintiff in respect of this pro- 
perty ; and, whether he had or had not good 
grounds for saying that the property was 
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in fact his, and that the plaintiff pate! 
held Jenami for him, are questions which 
had nothing whatever to do with the only 
true issue in this which wasa common rent 
suit. 

The appellant, when he applied to bo 
made a party, admitted that the property 
stands not in his name, but in the name of 
the plaintiff. Had his case been merely that 
although this property stood inthe name of 
the plaintiff, it had been in the actual pos- 
session of the appellant, and that he, and not 
the plaintiff, had dealt with the ryots and 
received the rents, it is possible that it 
mighé have been proper to admit him into 
the euit, aud to have had the one naked issuo 
as to the actual possession and actual receipt 
of rents tried in his presen¢e. 

But it is evident that the question which 
he really wished to have tried in this suit 
(instead óf in the proper way by a regular 
suit instituted by him for the purpose, m 
respect of which he would have had to pay 
the usual Court fees upon the value of the 
property) was the issue as to whether the 
plaintiff had any beneficial interest in the 
estate, or was merely his benamdar. But 
any issue as to the plaintiff's being merely a 
benamdar for the appellant was wholly 
foreign to the suit and ought not to have 
been allowed to be imported into it. 

Having, however, let the parties go to 
trial on this issue, the first Court found in 
favour of the present appellants The Moon- 
sif was of opinion that the plaintiff held 
benami for the appellant, and that the np- 
pellant had actually received and enjoyed 
the renta. 

que Subordinate Judge reversed that 
finding. 

I do not agree with the Subordinate Judge 
in his views as to the effect of the decision 
of the 10th of April 1860, subsequent to 
which date, moreover, many compliéated 
transactions have occurred considerably 
affecting the position of parties. But the 
Subordinate Judge hns found as a fuct that 
as regards the defendant in thie suit, the 
plaintif is the person who has been in pos- 
session, and who has been in receipt of the 
rent, which, as the Subordinate Judge snys, 
is sufficient for the purposes of the present 
suit, I am quite clear that whether the 
plaintiff held the property in his own right 
and for his own benefit, or held it merely 
benami for the appellant, is a question not 
properly in issue in this suit. If the ap- 
pellant desires to raise that question and 
have it decided judicially, he will have to 
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bring a suit for the purpose. At present 
we decide nothing as to the relations sub- 
sisting between the appellant and the planin- 
tiff. It. may be that the plaintiff holds 
merely benami for the appellant, and is 
bound to account to the appellant for all 
monies received from the estate. As to that 
we kuow nothing, and we at present decide 
nothing. The only true issue in this suit 
has been disposed of by the decision of the 
Subordinate Judge when he found that the 
plaintiff is the person in possession and in 
receipt of the rent; and that is sufficient. 
The larger and probably more interesting 
question between the appellant and the 
plaintiff remains untouched so far as the 
decree in this suit is concerned. 

The appeal is dismissed with costs, 

Lawford, J.—I concur. 


— Sy 


The 16th Angust 1875. 
Present: 


The Hon’ble Romesh Chunder Mitter, 
Judge. 


Rent Sutti—Intervenor— Questions of Title. 
Case No. 2631 of 1874. . 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 

. the 28th July 1874, reversing a decision 
of the Sudder Moonsiff of that district. 
dated the 5th May 1874. 


Musst. Chowrnsea Koner and others 
(Plaintiffs) Appellants, 


d 
versus 


Bokhooree Singh and another (Defendants, 
Respondents. 


Baboo Boodh Sen Singh for Appellauta. 


Moonshee Mahomed Yusoof for 
Respondents. 


In a suit for rent, an intervenor who claims to have 
acquired a share of the property for which the rent js 
claimed, may be made a defendant at the discretion of 
the Court. 

If a question of title legitimatel 
ee toarent suit, 


arises between the 
the Court is not compelled ‘to 

iss the suit; but 1s bound to determine the question 
for the purposes of the suit. 


In this case the plaintiffs are the special 
appellants. The appeal has been preferred 
against two respondents, viz. Bokhooree 
Singh, who was an intervenor and was made 


a defendant under Section 73 of Act VILL 
of 1859, and Mutty Muhtogn, the tenant, 
who was sued originally by the plaintiffs, 

As regards Bokhooree Singh this special 
appeal must be dismissed but without costs, 
ns the plender for this reepondent has not 
mppenred. The grounds of special appeal 
urged against him are as follows :—The 
Moonsiff should not have made Bokhooree 
Singh a party to this suit ; and secondly that 
the Subordinate Judge should not have tried 
n question of right in arent soit. I think 
both these objections are untenable. The 
plaintiffs, who are four in number, profess to 
derive their title from one Achumbit Singh. 
The suit hns been brought ayninst the tenant 
on the allegation that the property for which 
the rent is claimed was the property of 
Achumbit Singh, and that the defendant was 
the tennant. The plaintiff No. 1 is the widow 
of Achumbit Singh, she along with the other 
plaintiffs, who derive their title from her, 
instituted this suit to recover arrears of rent 
due from the defendant Mutty Mahtoon. 
The intervenor Bokhooree Singh, who was 
made n defendant, objected to the suit on the 
ground that the 16 annans of the property, 
for which the rent was claimed, did not 
belong to Achumbit Singh; thnt one Raj 
Coomar Singh had a five annas and four pie 
share in it, and that he, the intervenor, had 
acquired this share by purchase from Raj 
Coomar Sivgh. He therefore claimed a 
share of the rent, which was the subject- 
matter of this suit. There is no reason 
assigned by the plender for the special appel- 
lant in support of his contention, that upon 
these allegations Bokhooree Singh was nota 
proper person to be made a party to the suit. 
It appears to me that he elaimed an interest 
in the subject-matter of the suit, and the 
Court of first instance, according to the Civil 
Procedure Code, hnd a discretion to make 
him a defendant or not. In the exercise of 
that diseretion the Moonsiff made him a 
party, and the special appellant cannot say that 
the Court below has committed au error of 
law in tnking that course. As regards the 
second objection it nppears to me tliat the 
Lower Appellate Court has found upon the 
evidence on the record that, as alleged by 
Bokhooree Singh, Raj Coomar had a five 
annas aud four pie share in the property, for 
which the rent is claimed in the suit. It 
has also been found that Raj Coomar was in 
possession of that share by receipt of rent, 
and that he has transferred it to the inter- 
venor-defendant. From these findings of 
fact it is quite clear that the Lower Appellata 
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Court was 
the plaintiffs’ suit for rent guoad the shure 
mentioned above. Clearly these are questiens 
which the Court had power, and from the 
nature of the case set up by the intervenor, 
was bound to decide in this case. Therefore 
as against Bokhooree Singh this special 
appeal must be dismissed. 

But the.case stands on a qnite different 
ground as regards the tenant Mahtoon. 
The Subordinate Judge, after decreeing the 
appeal of Bokhooree Singh, has gone on to 
dismiss the whole suit of the plaintiff as 
against Mutty Mahtoon upon two grounds : 
first, that the case involves a decision upon a 
question of title; and second that all the 
shareholders of the property for which the 
rent is claimed have not been made parties 
to this suit. With reference to this last 
ground, he relies upon a decision of this 
Court, to be found at page 76 of the 20th 
Weekly Reporter. I think he has misunder- 
stood the effect of this decision. There one 
of the several shareholders brought a suit 
against the tenant for his share of the rent. 
and the tenant objected to the suit on the 
ground that no suit could be brought separ- 
ately by one of several’ shareholders, This 
objection wns allowed, and the suit was 
dismissed. In this case we find from the 
written statement of Mutty Mahtoon that he 
distinctly admits that he used to pay rent of 
his tenure separately to Achumbit Singh and 
Raj Coomar Singh. Therefore the ground 
upon which the decision quoted rests does 
not apply to this case. As regards the other 
ground,—namely, that the suit involves a 
decision of the question of title,—it seems to 
me that the Subordinate Judge is wrong in 
holding with reference to it that the suit for 
rent: must be dismissed. If a question of 
title did legitimately arise between the 
parties to this suit, that must be determined 
for the purposes of: this suit, and it is not 
correct to say that because a question of 
right arises in n rent suit, the Court is 
prevented from deciding it, and is compelled 
therefore to dismiss ‘the suit for rent. There- 
fore, as against Mutty Mahtoon it seems to 
me that the grounds upon which the Subor- 
dinate Judge has dismissed the plaintiff's 
claim ‘are erroneous in law. 

. The judgment of the Lower Appellate 
Court, therefore, so far as it dismisses the 
plaintiff’s claim guoad the five annas and 
four pie share of the rent claimed in this 
buit, must stand, and as regards the remain- 
ing share that judgment must be set aside, 
àud the case must be 1 manded to the Lower 
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fully warranted in dismissing | Appellate Court for a fresh decision between 


the plaintiff and the original defendant Mutty 
Mahtoou. Costs will abide the result. 


The 17th August 1875. 
Present: 


The Hon’ble Romesh Chunder Mitter, 
Judge. 


Hindoo Family— Presumption of Joint Proper tn. 
Case No. 2711 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Tirhoot, dated 
the 29th July 1874, affirming a decision 
of the Moonsiff of Tajpore, daied the 
29th December 18738. 


Lalla Kalee Suhoy (one of the Defendants) 
Appellant, 


versus 


Lalla Kumla Sahoy (Plaintiff, Respondent. 


Baboo Motee Lali Mookerjee for Appeilant. 


Baboos Kalee Mohun Dass, Kalee Kishen 
Sen, and Doorga Mohun Dass for 
Respondent, 


e 

Where it was admitted that in the title deed, by which 
certain property in dispute was held, the names of all tht 
brothers ina Hindoo family were used as purchasers 
and that in subsequent proceedings (mutation ir 
partition) before the Collector the names of ail thi: 
other members were similarly used as owners, HNI ù 
that there was sufficient ground for presuming juin. 
property until the contrary was established. 


I po not think that there is any grount 
made out for interference in this case. 
Substantially three questions have beer 
argued before me. First, that the decision ot 
the Lower Appellate Court on the question o° 
limitation is erroneous. Second, that the 
Lower Appellate Court is wrong iu applying 
the presumption of Hindoo Law in favgur 
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of the plaintiff, because it hns not been esta- 
blished in the case that the joint family was 
possessed of a nucleus ; and third, that certain 
witnesses present before the Court of firat 
instance were not examined. The question 
of limitation has been ‘argued upon the 
ground that the Lower Appellate Court 
having found that the members of the 
family sepniated in the yenr 1267, there 
ought to be a further inquiry into the 
nature of the subsequent possession of the 
different members in the property in dispute. 
I find that the Subordinate Judge has found, 
{and it is a mistake to say that he has not) 
that the plaintiff was in possession up fo the 
year 1279, when he alleges he has been 
dispossessed, , That being so the plea of 
limitation which hag been raised must fail. 
As regurds the second objection, it is quite 
clear that in this cense the Subordinate Judge 
was justified in relying upon a presumption 
that the property was purchased with the 
joint fund of all the members. It is not 
necessary to decide whether without finding 
that there was a nucleus of the joint family, 
the Subordinate Judge was right in relying 
upon the presumption of Hindoo Inw, because 
from the circumstances and the admitted 
facts of the case it is clear that irrespective 
of the Hindoo law there was a presumption 
of joint property in favour of the plaintiff. 
It ıs an admitted fact that in the title deed 
by which the property in dispute was pur- 
chased, the nfmes of all the brothers were 
used, and that in subsequent proceedings 
before the Collector, that is to say, in muta- 
tion proceedings and Batwarra proceedings 
the names of all the other members of the 
family were similarly used as owners. Under 
these circumstances, it is quite clear that the 
Subordinate Judge was right in presuming 
that the property was the joint property of 
all the biothers until the contrary wns esta- 
blished. Be that os it may, I find that the 
Subordinate Judge hasalso, upon the evidence 
ndduced by the plaintiff, come to the conelu- 
sion that the statement that the property 
was purchased with the joint fund of the 
three brothers has been established to his 
satisfaction. For these reasons I think that 
this objection also must fail. With reference 
to the last ground of special appeal, I find 
that it was not taken before the Lower 
Appellate Court, and therefore it is too late 
for the special appellant to raise it now. 

The special appeal must be dismissed with 
costs. 
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The 17th Auguet 1875. 


Present : 


e ; 

The Hon’ble Sir Richard Garth, Kt, Chief 
Justice, and the Hon’ble E. G. Birch, 
Judge. 


Excess Payment of Rent—Right of Suit against 
Payee. 
Caso No. 2144 of 1874. 


Special Appeal from a decision passed by 
the Judge of Mymensingh, dated the 
80th May 1874, modifying a decision of 
the First Subordinate Judge of that 
district, dated the 9th September 1873. 


Gooroo Churn Nag (Defendant) Appellant, 
versus — 


Gobind Chunder Gooho (Plaintiff) 
° Respondent. 


Baboo Sreenath Doss for Appellant. 


Baboos Mohinee Mohun Rey, Doorga 
Mohun Doss, aud Kishen Dyal Roy for 
Respondent, 


Where a landlord receives renta which exceed the 
rents properly payable to himself, the party to whom 
the excess is payable is entitled to recover it directly 
from him by a civil suit, and need not sue the tenants 
who made the payment, 

Garth, C.J.—-Tur Lower Appellate 
Court has found as a fact that the sums 
which appear in the defendant’s books of 
account to have been received, were received 
(in so fur as they exceeded the rents pro- 
perly payable to himself) as rents which 
belonged to the plaintiff; and the Court 
also appears to have rejected the defendant’s 
explanation of how he came to receive that 
excess, aud how he applied it. This finding 
of the Lower Court is a finding of fact, and 
wa are bound by it. 

Then the only questions that we have to 
decide are the two which are raised by the 
appellant here. The first is, that although 
these monies may have been received from. 
the tenants improperly, the plaintiff isnot 
the proper person to sve the defendant for 
them, but the tenants. It is argued that 
the excess payments may be recovered first 
by a suit by the plaintiff against each tenant ; 
nnd then each tenant would have aright 
to sue the present defendant for the money 
over paid. i 

Now, in the first place, that would be a 
very inconvenient courge productive of 
circuity of action, and in the present case 
might probably lead to much injustice. But 
apart from this, we are sitting here asa 
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remanded by the High Court and tried by the Moonsufi 


Court of equity and good conscience ; and 
when we find that the defendant has received 
money which the plaintiff had a right? to 
receive, we consider that, in accordance with 
many reported decisions in these Courts, na 
well as with well known general principles 
of equity, the plaintiff is entitled to recover 
those movies directly from the defendant by 
a suit of this nature. 

Then it is argued as a second point that 
n considerable portion of the money received 
by the defendant belonged not to the plain- 
tiff, who was the lessee of these rents, but 
to the sub-lessee, to whom he (the plaintiff) 
had sublet the rents for 15 months. The 
answer to this is, that the sub-lessee failed 
in the same way as the lessee had done to 
obtuin the rents from the tenants ; and under 
these circumstances the lessee and sub-lessee 
mrianged that the sub-lease should be al- 
together cnncelled, and that the parties 
should be remitted to their original rights 
and position, The consequence of this can- 
cellation was, that, on the one hand, the sub- 
lessee’s right to recover from the tenants was 
of an end ; and on the other, he was relieved 
from all his obligations to the leesee. The 
lessee, therefore, und the lessee only became 
entitled to recover those monies from the 
defendant. 

Under these circumstances, the 


appeal 
must be dismissed with costs, 


The 17th August 1875. 


Present: 


The Hon’ble A. G. Macpherson and H. 
B. Lawford, Judges. 


Rent Suit instinted under Act X of 1859—Aot 
VIII ( B.C.) of 1849 s. 108. 


Case No. 28765 of 1873. 


Special Appeal from a decision passed 
by the Additional Judge of Tirhoot, 
dated the 6th August 1878, reversing a 
decision of the Moonsiff of Tajpore, 
dated the 23rd January 1878. 


Deelun Chowdhry and others (Defendants) 
Appellants, 


versus 
Jretoo Kaijee (Plaintitl) Respondent. 
Baboo Bhowanee Churn Dutt for Appellants. 


Mr. H. E. Merides for Respondent. 


A suit was instituted under Act X of 1859, and after 
Act VIIL(B. Q.) of 1869 came into operation, it was 
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and District Judge. 


Hexp that, under Act VIII (B. C.) of 1869 s. 108, all 
proceedings should have been continued under the older 
Act, and the remand should have been to the Collector, 
and that the proceedings before the Moonsiff and Judge 
were nullities. 


Macpherson, J. — We think that the 
decision of the Judge must be set aside ; Lut 
I also think that no effect can be given to 
the decision of the Moousiff, because it was 
passed without jurisdiction. 


The suit was instituted under Act X of 
1859, and before Act VIII (B. C.) of 1869 
was passed. Although this latter Act had 
come into operation before the case was 
remanded by the High Court in March 1872, 
it was necessary under Section 108 of 
Act VIII of 1869 that all proceedings in the 
suit should be continued under the old pio- 
cedure. And under the old procedure, there 
is no doubt that it was to the Collector, and 
not to the Moonsiff, that the case should 
have been remanded for the purpose of 
determining the rates to be assessed on this 
laud. 


The case will now have to go back to 
the Moonsiff and before the Collector to 
carry out the remand order of the 8th March 
1872,—that is, in order that the question oc 
rates may be disposed of. The judgment 
of the High Couit of that date has conclu- 
sively settled the question that the tenure is 
liable to enhancement. 


The proceedings on remand before tho 
Moonsiff and before the Judge must be treated 
as nullities. But we may observe that the 
Moonsiff is evidently quite right in tho 
opinion that kabooleuts granted by the other 
tenants subsequently to the institution of this 
suit are not admissible as evidence of the 1ato 
at which under Act X of 1859 the rent ought 
to be assessed. 

The Lower Court will nlso observe that 
the judgment of this Court of the 8th March 
1872 shows that the claim in respect of the 
Bhowlee lands was nbaudoued, a fact which 
the Judge seems to have overlooked. As 
the case hns been pending a very long time, 
it ig exceedingly desirable that it should be 
taken up by the Collector with as littlo 
delay as possible. 

The objection as to jurisdiction not hav- 
ing been taken in either of the Lower Courts, 
the rppellant will not have his costs of this 
appeal, ‘lhe parties must respectively ben: 
their own costs of the proceedings subse- 
quent to thy remand order, ° 
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The 17th Avgust 1875. 


Present: 


The Hon'ble Romesh Chunder Mitter, 
Judge. 


Enhancement of Rent— Chitlees, 


Case No. 2538 of 1874. 


Special Appeal fiom a decis‘on passed by 
the Judge of Sarun, dated the 14th 
July 1874, reversing a decision of the 
Sudder Moonsiff of that district, dated 
the 24th November 1878. 


Lalla Banee Pershad, Karpurdaz of Lalla 
Joy Narain Malick (Plaintiff) Appellant, 


versus 


Lalla Dabee Pershad (Defendant) 
Respondent. 


Mr. M Sandel for Appellant. 


Baboo Kalee Kishen Sen for respondont. 


In a suit for enhancement of rent, where defendant 
pleaded Act VIII (B.C.) of 1869 s. 4, plaintiff referred 
in both the Lower Courts to a chittee to prove variation 
of rent; but it was found that the terms of the chittoe 
barred“enhancement, — 


HELD that it was not open to plaintiff in special 
appeal to object that the chittee had not been proved. 


In Special Appeal No, 2538, the learned 
‘pleader for the special appellant has success- 
fully shown that the judgment of the 
‘Lower Appellate Court dismissing the 
* plaintiffs suit on the ground that his claim 
for enhancement is barred by the provisions of 
Section 4 of Act VIII (B.C.) of 1869 is 
erroneous. -From the facts found it is quite 
clear that the rent was varied subsequent to 
the Permanent Settlement. Bat still I think 
thet the plaintiff's suit must fuil upon the 

©. 


ground that the right of enhancement is 
barred by the terms of the chittee of 1838. 
TIt chittee has been read to me, and it 
nppears clear by ıt that the defendant's 
mnokutruree tenure was upheld, and the only 
alteration that was made in the nature of 
defendant’s tenure was that an additional 
rent was assessed upon the land comprised 
in if It has been contended on behalf of 
the special appellant that the chittee has not 
heen proved in this case. I do not think 
that it is open to him to take this objection. 
If the chitiee is thrown out of considera- 
tion, it is quite clear that in that case the 
plaintifi’s claim would be liable to be disg- 
missed uuder the provisions of Section 4 of 
Act VIII (B.C.) of 1869, because there 
would then be no evidence on the record to 
prove thné there was a varintion of rent 
nfter the Permanent Settlement. The plain- 
uff was therefore compelled in both the 
Lower Courts to appeal to this chittee to 
prove that there was a variation. The Lower 
Appellate Court has distinctly found that the 
defendant lias proved that the rent of the 
tenure has not been changed from the yeur 
1889. That finding would be quite sufficient 
to bar the plaintifi’s claim for enhaucement, 
aud to remove that bar the plainiff was 
obliged to refer to the chittee filed by the 
defendant to show that there was a variation. 
It appenrs to me that inthis case the plain- 
tiff must fuail whether the chittee be admitted 
nas genuine or put out of consideration 
altogether. In the filet case, as I have 
observed, the terms of that document would 
bar enhancement; and in the second case there 
would be no rebutting evidence as required 
by Section 4, and the presumption allowed 
by that section would come into operation. 
Be that as it may, I think that in this case 
the Lower Appellate Court has come to the 
conclusion from the facta admitted and 
proved that the chittee in question is 'n 
genuine document. It is more than thirty 
yems old, and therefore the objection that 
there is no evidence to prove it cannot pie- 
vail. In this view of the case, it 18 not 
necessary to refer to the other grounds of 
special appeal, I think that the pluintiff’s 
suit has been rightly dismissed. 

The special appeal must therefore be dis- 


missed with costs. 
= t 
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The 10th August 18 ð 


e 
Present: 
The Hon’ble F. A, Glover and Romesh 
Chunder Mitter, Judges. i 


Mahomedan Law— Pre-emption— Issues. 
Case No. 619 of 1874. 


Special Appeal from a decision passed 
by the Subordinate Judge of Sarun, 
dated the 24th December 1873, revers- 
ing a decision of the Sudder Moonsiff 
of that district, dated the 27th June 
1872. 


Gobind Row (Defendant), Appellant, 


VETSUS 
Girdharee Sahoo (Plaintiff), Respondent. 


Moonshee Mahomed Yusoof for Appellant. 


Baboos Mohesh Chunder Chowdhry and 
Judoo Nath Sahoy for Respoudent. 


In a suit to establish a right of pre-emption where 
the plaint 1s framed on a right of Shufeh Khuleet, the 
plaintiff ought not to be allowed to shift his ground 
and make out a new case as Shusfeh Jah. 


Glover, J.—T 1s was a suit by the plain- 
tiff on avight of pre-emption over a gol&h 
and two-storied house situated on a piece 
of land with boundaries specified, on the 
ground that he was a “ Shufeh Khuleet,” 
which means, although it has been wrongly 
translated in the plaint, a partner having a 
right of pre-emption by reason of being a 
partner in the appendages of the land. sold, 
' The defendant alleged that the plaintiff was 
not a Shufeh Khuleet, and that he has not 
performed the ceremonies of Tolubeh 
~Mohasibut and Tulubelı Isteshbad required 


by law. The Moonsiff dismissed the plain- 
tiffs suit, holding that he had not proved his 
right as a Shufeh Khuleet. The Subordi- 
nate Judge, on appeal, although admitting 
that the right as Shufeh Khuleet had not 
been proved, considered that what the 
plaintiff really meant was to claim as a 
Shufeh Jah, or person having a right of pre- 
emption on the ground of vicinage. He 
found on the map filed that the plaintiff's 
house, including that of his brother, to which 
he had succeeded, and other lands which he 
had bought from a third party, abutted on 
one side of the land in dispute, and there- 
fore his right as pre-emptor on the ground 
of vicinsge had been made out. He also 
found that the ceremonies required by law 
had been performed. 

It appears to us that this decision is 
wrong. The plaintiff coming into Court 
as a pre-emptor on the ground of partnei- 
ship inthe appendages of the thing sold, 
or Shufeh Khuleet, was bound strictly to 
prove his case, and to clearly establish hie 
right to prevent the exercise -by the ownei 
of his right to sell his property to whom- 
soever he pleased. The Subordinate Judge 
has discovered, how we arenot able to find out, 
that what the plaintiff meant was to claim as 
Shufeh Jah. We have had the plaint 
read to us, and we find no words in it whicl 
would lead us toa similar conclusion. Set- 
ting aside the fact that he speaks of the 
land as “ Mukhloot,” which mfpht fairly bu 
taken as referring to the word “ Khuleet,”’ 
the plaintiff nowhere claims this land or 
the ground that it abuts on his own land 
er house, and that therefore he has on thie 
ground of viciuage a right to purchase it. 

The Subordinate Judge’s decision hay 
made out an entirely new case for the 
plaintif, and has disposed of the poiut thus 
raised in his favor without giving the 
defendant an opportunity of rebuttal. 

We think that we ought to hold the 
plaintiff strictly to his right as a “ Shufeb 
Khuleet,” the right on which he chose to 
frame his suit, and that he ought not to be 
allowed, as he was allowed by the Subor- 
dinate Judge, to shift his ground and make 
out a new case as Shufeh Jah. 

-And taking this view, we decide that the 
judgment of the first Court must be upheld, 
aud that of the Subordinate Judge reversed, 
with costs, 
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The 11th August 1875, 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder, Mitter, Judges. 


Einhancement of Rent—Presumption—Onus 
Probandi. 


Case No. 841 of 1874. 


Special Appeal froma decision passed by 
the Officiating Judge of Sarun, duted the 
17th November 1873, affirming a decision 

- of the Officiating Moonsiff of Sewan, 
dated the 29th September 1871.  » 


Shaikh Ashruf Ali (one of the Plaintiffs), 
Appellant, 


Versus 


Shaikh Viloet “Hossein (Defendant), Res- 
pondent, 


Moonshee Mahomed Yusoof for Appellant. 
Mr. M. L. Sandel for Respondent. 


In a suit for enhanced rent after notice, where defend- 
ant pleaded that he had for more than twenty years paid 
at the same rate, HELD that he was entitled to the 
presumption under s. 4 of the Rent Law, unleas plaintiff 
could prove that defendant’s tenure commenced at some 
date subsequent to the decennial settlement, 


Glover, J.—THI8 was a suit for enhanced 
rent after notige. ‘The first Court held that 
the defendant had proved that the land was 
his ancient kasht land, and that the plaintiff 
was not entitled to enhance the rent of it, 
the defendant being entitled to the presump- 
tion that he had held at the same rate of 
rent from the time of the decennial settle- 
ment. ‘Che Moonsiff, therefore, only gave 
a decree to the plaintiffs for the amount 
admitted by the defendant, at the rate of 
Rs. 22 24 annas on a cultivation of 16 
beegahs 8 cottahs of land. 

The Judge on appeal took another view 
of the case, although he came to the same 
conclusion of facts as the Court below ; he 
sent forthe pottah under which the defend- 
ont held his land, considered it to be genuine, 
and held that the plaintif could not enbance 
the rent. Thereupon there was a special 
appeal to this Court, and a Division Bench, 
Justices Phear and Morris, remanded the 
case to the Judge, because he had not 
carried out the provisions of Section 856 
of the Procedure Code, had given no 
reasons for admitting the additional evidence, 
-and had not found that there was any proof 
af*the evidence so admitted. The Judge 

® 


has now proceeded according to law, and 
has given his reasons for admitting the 
potfhh ; he has likewise given his reasons 
for holding it to be proved. The result of 
the decision is the same us before, namely, 
that the plaintiff is declared not to be 
entitled to enhance the defendant’s rent, in- 
asmuch as the defendant las held this 
land for very many years: at the same tate 
of rent. 

The objection taken in special appeal is 
that the Judge was not justified in deciding 
the case in this munner without giving the 
plaintiff at lenst an opportunity of rebutting 
the evidence brought into the case so un- 
expectedly, and that there is no evidence 
and nothing on the record to show that this 
pottnh was the basis of the decision between 
the parties in the previous suits. The suits 
referred to by the Judge-are one of 1862, 
before the Deputy Collector, in which the 
parties were the father of the present 
defendant, who was then defendant, and the 
present plaintiff, who was then plaintiff. 
There is no reference whatever in that 
decision made to this pottuh, but there is 
reference made to a former decision of 1860. 
That decision is not on the record, but we 
find from the written statement that the 
defence was based upon the fact that the 
defendant held under a pottah, and there is 
nothing in the grounds of special appeal 
taking exception to the decision of the 
Judge so far, namely, when he says that 
that decision of 1860 did go upon the pottah, 
and that the defendant’s father was declared 
not liable to enhancement of rent on the 
strength of that pottah. But even suppos- 
ing that we were bound to set aside the 
decision of the Judge so far as it depends 
upon the pottah, on the ground that the deci- 
sion of 1860 is not before us, there is still this 
other finding upon the evidence of the former 
decisions by the Judge, that the defendant 
has held this land for more than twenty 
years, paying the same rate of rent; and 
these decisions would be undoubtedly the best 
evidence (being between the same parties) 
as to the rate of reut ; and as the defendant 
or those through whom he claims have for 
more than twenty years paid at the same rate, 
he is entitled to the presumption under 
Section 4 of the Rent Law, and this would 
throw upon the plaintiff the onus of prov- 
ing that his tenure commenced at some date 
subsequent to the decennial settlement. It 
has been contended that the pottah would 
show this, but it is not so; the pottah does 
not show that the year in which it was given 
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was the year in which the tenure commenced ; 
nud the onus being on the plaintiff to prove 
that, we think that. the. defendant being 
entitled to the presumption that he has paid 
ato uniform rate of rent from. the time of 
the decennial settlement, and that presump- 
tion not having been rebutted by any ewi- 
dence on the part of the plaintiff, . the 
defendant is entitled to hold at the former 
rite, i 

The special appeal must be dismissed with 
costs. 


pÁ 


The 13th August 1875. 


Present : 


The Honw’ble F. A. Glover and Romesh 
~  Chunder Mitter, Judges. 


Rent Sutt—Intervenor— Decree for Costs—Strik- 
i ing out of Issues. 


Case No. 1522 of 1874. 


Special Appeal from a decision passed by 
the Judge of Gya, dated the 14th April 
1974, affirming a decision of the Sudder 
Moonsiff of that district, dated the 31st 
December 1873. 


Hubeebul Hossein (Intervenor defeudant), 
Appellant, 


versus 


Mussamut Muneerun and others (Plaintiffs), 
Respondents. 


Mr. M. L. Sandel for Appellant. 


Baboo Boodh Sen Singh for Respondent. 


Where a suit under Act VIIL (B.C) of 1869 for 
arrears of rent came up in special appea, the High 
Court, with the consent of the plaintiff (respondent), 
made a decree for costs only in all the Courts against 
the intervenor (appellant), directing all the issues 
between them and the judgments of the Lower Courts 
thereupon to be struck out. 


Mitter, J.—In thia case the special appel- 
lant is Hubeebul Hossein. He intervened 
in this suit, which wns one under Act VIII of 
` 1869 for arrears of rent. A decree has been 
passed ngninst the tenant, both the Courts 
below overruling the objection of the inter- 
venor. In special appeal the intervenor 
objects to the judgment pnased by the Lower 
Courts agninst him, on the ground that his 
witnesses were not examined, although they 
were present in Court. It is not necessary 
for us now to. see whether this objection is 
well founded or not, because the respondent 
consents to a decree fer costs only in all the 


Courts being passed against the intervenor. 
To this course the pleader for the intervenor 
also consents. Therefore, following n deci- 
sion reported at page 888, Volume XX of 
the Weekly Reporter, we direct that all 
issues arising between the plaintiff and the 
intervenor, and the judgments of the Lower 
Courts upon them, be struck out, and that the 
decree of the Lower Court be restricted, so 
far as the rent is coucerned, to a decrce 
against the tenant only. The only decree 
the plaintiff will have against the intervenor 
is n decree for costs in all the Conrts. 

With this modification we affirm the judg- 
ment of the Lower Appellate Court with 
costs. 





The 18th August 1875. 


Present: 
The Hon’ble W. Markby, Judge. 


Ejectment—Date of Dispossession. 
Case No. 2980 of 1874. 


Special Appeal from a decision passed by 
the Deputy Commissioner and Suborai- 
nate Judye of Nowgong, dated the 20th 
August 1874, affirming a decision of the 
Extra Assistant Commissioner and Moon- 
siff of that district, dated the 10ih July 
1874, i m 


Boga Kolita (Plaintiff) Appellant, 
versus 


Thoolessur Kayasta and another (Defendanta) 
Respondents. 


Baboe Issur Chunder Chuckerbutty for 
Appellant. 


Baboo Bykunt Nath Doss for Respondents. 


In a suit to recover possession on the allegation that 
plaintiff had been dispossessed on a specified date, ıt was 
HELD not to be a sufficient ground for dismissing the 
guitthat the exact date of dispossession stated in the 
plaint was not proved, and that it was an ordinary ense 
of ejectment in which plaintiff ought to succeed 1f he 
proves the better title. 


I THINK this Judgment cannot besupported. 
The plaintiff sues to recover four plots of 
Innd, Nos. 448, 465, 454, and 464, alleging 
that he was dispossessed on the 15th Assnar 
1280, apparently (as I gather from the modo 
in which the plaint is stated by the fist 
Court) meaning by that that he was actually 
in possession up to the 15th Assar 1280, and 
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that on that date he was turned out of 
possession by the defendant, 

The defendant admits the title of the 
plaintiff to plots Nos. 454 and 455, but ‘says 
that they are still in the plaintiffs possession. 
As to those two plots, therefore, the only 
question was whether the plaintiff should 
have a decree for possession and costs, or 
Whether the suit should be dismissed on the 
ground that there was no cause of action. 
In fact it was a question of costs only, the 
plaintiffs title and right to possession being 
admitted. 

But as to plots Nos. 443 and 464 the 
case is wholly different. . No doubt the 
defendant made in respect of these plots a 
very important allegntion as to possession. 
He states that he had been in possession of 
plot No. 443 ever since the year 1266, and 
of plot No. 464 for 25 years, But as to 
these two plots, the defendant also sets up a 
title in himself. As to these two plots, 
therefore, the exact date of dispossession 
was not the only point in the case. It might 
become so when the issue of limitation 
(which was raised, though not decided) came 
to be determined, and it would also have 
been of some importance in testing the ore- 
dibility to be attached to the plaintifi’s story, 
to see whether or no he had established the 
particular. allegation of ouster made, in his 
plaint. But it was not a sufficient ground 
for dismissing the suit as to these two plots 
that the exact date of dispossession stated 
in the plaint had not been proved. There 
may perhaps be cases in which although the 
Jands sued for belong to the plaintiff and sre 
in the possession of the defendant, the suit 
cannot be maintained unless the disposses- 
sion is strictly proved, because the defendant 
may have come lawfully into possession, and 
no demand of possession having been made 
by tke plaintiff, ejectment cannot be main- 
‘tained. It does not appear, however, that 
this is a case of that kind at all. If it were 
so, it ought to have been explained in the 
judgment. It seems to me that this is an 
ordinary case of ejectment in which the 
plaintiff ought to succeed if he proves the 
better title. The proper issues to try were 
whether the claim of the plaintiff as to these 


plots Nos, 448 and 464 was barred by the: 


law of limitation; if not, then, whether the 
plaintiff's title as to these two plots or either 
of them was established. It may very likely 
be that in the trial of the case the determi- 
nation of the question of possession may be 
of grent assistance in determining the ques- 
tin of title, If the plaintiff succeeds in 
® 


proving recent possession, it will-no doubt 
be in the discretion of the Court to call upon 
th@ defendant, who admits the plaintiffs 
former title, to prove his own title. On the 
other hand, even if the plaintiff proves dis- 
possession within twelve yenrs, still the 
defendant may have been so long in posses- 
sion as to assist him greatly in proving his 
title But all -this will depend upon the 
circumstances of the case, and I only mention 
it for the consideration of the Courts which 
try the issues of fact. 

The suit must be remdnded to the Moonsiff 
of Nowgong to try the suit as to plots 443 
and 464 upon those two issues, and any other 
issues which upon the allegations of the 
parties he may think proper to raise. 

Costs will abide the result. 


The 18th August 1875. 


Present: 


The Hon'ble Sir Richard Garth, Kt., Chief 
Justice, aud the Hon’ble E. G. Birch 
Judge. 


Shareholders—Cails upon Shares— Breach of 
Contract— Damages. 


Case No. 1871 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge and Deputy 
Commissioner of Nowgong, dated the 
14th May 1874, affirming a decision of 
the Moonsiff and Extra Assistant Com- 
missioner of that district, dated the 6th 
February 1874. 


Achumbit Shaha (Plaintiff) Appellant, 
versus 


Rohimoonissa, alias Bibee Noor Jan, and 
others (Defendants) Respondents. 


Baboo Anund Gopal Paleet for Appellant. 


Baboos Chunder Madhub Ghose and 
Doorga Mohun Doss for Respondents, 


Where a 
agreeing to forfeit hia shares if he does not pay 
upon them at certain stated intervals, the penalty of 
forfeiture should be enforced against him if the calls 
are not paid according to agreement. The damages 
should not be measured by the amount of the call 


takes shares in a trading ompi 


Garth, C.J .—We think that the Lower 
Courts are quite 1ight in tle decision at 


1875.] Civil 


THE WEEKLY REPORTER. 


Rulings. 359 





which they have arrived; and that the 
authorities which have been referred to on 
behalf of the appellant are not applicableeto 
a case of this kind. 

There are no doubt a class of cases which 
decide that where parties have entered into 
several different covenants, with an agreed 
sum as a penalty in the event of the nou- 
performance of any of those covenants, if 
the breach of thése several covenants cau be 
properly measured in damages, the Courts 
have rejected the penal clause, and allowed 
the party suing for the breach of any one 
of such covenants to recover only the 
damages which he has actually sustained. 

But the present is a case of a totally 
different character. It is one of a class 
which occurs very frequently in England, 
and may probably become more frequent in 
this country, especially in the case of com- 
panies formed for the purpose of carrying 
on trades and undertakings on a large scale ; 
and in which persons take shares, and agree 
at certain stated intervals to pay calls upon 
their shares. 

It is very generally a rule in such com- 
panies, that if a shareholder does not pay 
the calls at the time when he has agreed to 
pay them, he shall forfeit his shares ; and it 
is often the only way in which the mischief 
arising from the non-payment of the calls 
can be effectually dealt with. 

Tt has been argued before us in this parti- 
tular case that if a man does not pay his 
call, the amount of damages consequent upon 
his breach-of contract must necessarily be the 
amount of the call. But that is a mistake. 
It is true, that in one sense the amount of 
the call is the amount of his*default, but it 
may be quite impossible in many instances to 
measure the damage done the concern by the 
failure of one or more persons to pay their 
calls. 

These undertakings are carriedon by means 
of a joint subscription ; it often happens that 
in the infancy of the concern the expenses are 
the heaviest: and the prosperity and very 
existence of the garden in this case may 
depend upon the calls being paid punctually 
by the shareholders at a particular time. 

It is only reasonable, therefore, that if the 
calls are not paid, the penalty agreed upon, 
which is the forfeiture of the shares, should 
be strictly enforced. 

The ‘appeal will be dismissed with costs. 


The 19th August 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Decree for Costs—Morigage Decree—Benamee 
Purchase by Judgment-Debtor. 


Special Appeals from a deciston passed by 
the Judge of Tirhoot, dated the ‘th 
January 1874, affirming a deciston of the 
Subordinate Judge of that district, dated 
the 26th May 1873. 


° Case No. 963 of 1874. 


Dhondhai Singh (one of the Defendants) 
Appellant, 


VETSUS 


Suleemooddeen Hossein nnd another 
(Plaintiffs) Respondents. 


Baboo Mohesh Chunder Chowdhry for 
Appellant, 


Mr. M. L. Sandel and Moonshee Abdool 
Baree for Respondents. 





Case No. 964 of 1874. 
Dhondhai Singh (Plaintiff) Appellant, 


Versus 


Shaikh Suleemooddeen Hossein and another 
(Defendants) Respondents. 


Baboo Mohesh Chunder Chowdhry for 
Appellant. 


Mr. M. L. Sandel aud JMoonshee Abdool 
Baree for Respondents. è 


P.L, brought a suit t H., and while it was penl- 
ing executed a bond in favor of R. C. hypothecating the 
property ın dispute, The suit was dismissed with cost; 
and another suit was brought by one P. M. upon the 
bond, and while it was pending the property in dispute 
was sold in execution of H.'s deoree for costs, and pur- 
chased by 8. The day after this, t¢., on 10th Novem- 
ber 1868, P.M. obtained a mor decree, which he 
transferred to R. B., who executed 1t and attached the 
property in dispute, when S. intervened, objecting tha’ 
tHe mortgage, the m e decree, and the transfer of 
the decree were all fictitious and collnsive, and brourh: 
about by P. L. This objection having been rejected, vc 
suit was brought on the same ground agamet R., B., P. M, 
and the widow of P. L. to establish S.’s rights and to stop 
the pending sale. The property was, however, sold ane 
pmo by D., who was then made a defendant in the 
t. 


‘After this D, instituted a suit for confirmation o: 
possession, j a 
o 
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Both the Lower Courts found that R. B. was a Jenamdar 
for P. L., and upheld the title of S. in preference to that 
of D. : 

Hep, that if D. had not bsen made a defendant, he 
would have been bound by the doetrine of dis perdens 
by the decree passed in the suit. 

HE Lp, that although S. by ‘virtue of his auction- 
purchase was not entitled to the property in dispute, 
yet he wis entitled to a declaration that, so far as the 
amount of bis purchase-money went to satisfy the 
decree of November 1868, it should be considered a 
charge on the property. 


Mitter, J.—THESE are two connter suits. 
In Special Appeal No. 968, the plaintiffs 
Suleemooddeen and Rumzan Ali instituted 
their suit on 23rd March 1874 for establish- 
ment of their right and postponement of a 
pending auction-sale of the disputed pro- 
perty. The special appellants were not 
made defendants, as their pur¢hase had then 
not been effected. In Special Appeal 
No. 964, special appellants were plaintiffs, and 
the suit was not instituted till July of the 
same year. The facta out of which these 
two suits have arisen are these :— 

The property in dispute originally be- 
longed to one Pearee Lall Mohunt. Pearee 
Lall had brought a suit against one Halima 
Khatoon. On 12th July 1866, while that 
suit was pending, Pearee Lall executed a 
bond in favor of one Ram Churn Misser, in 
which the property in dispute and another 
were hypothecated. On 81st December 
1866, Pearee Lall’s suit ngninst Halima 
Khatoon being dismissed, a decree for costs 
wns passed against him. Proshun Misser, 
defendant No. 2 in Special Appeal No. 968, 
to whom the bond executed by Pearee Lal! 
in favor of Ram Churn Misser fell by parti- 
tion, brought a suit upon it in the Principal 
Sudder Ameen’s Court of Tirhoot. While 
that suit was pending, on the 9th of Novem- 
ber 1868, in execution of Halima Khatoon’s 
decree, the property in dispute was sold and 
purchased by the special respondents before 
us foe Rs. 66. On 10th November, the day 
following, Proshun Misser’s suit was dis- 
posed of, and what is generally called a 
mortgage decree, t.e., a decree authorizing 
the realization of the money decreed by a 
sale of the mortgaged property, was passed 
in his favour. On the 26th July 1869, 
Proshun Misser executed a conveyance in 
favour of Musst. Rajo Bibee, defendant No. 1 
in Special Appeal No. 968, transferring his 
right in the decree dated the 10th Novem- 
ber 1868. Rajo Bibee executed this decree, 
and attached the property now in dispute, 
and the special respondents before us inter- 
vened and objected to the sale on the ground 
that the original mortgage, dated the 12th 


July 1866, the decree passed thereupon, and 
the subsequent transfer of that decree were 
aj fictitious and collusive, and brought about 
by Pearee Lall, first time to defent the rights 
of the decree-holder Halima Khatoon, and 
the Inst to deprive the special respondents of 
their rights under their auction-purchnse. 
This objection was rejected on the 2nd of 
February 1872, and the suit in Special Appeal 
No. 963 was brought on 38rd March 1872, 
ngninst Rajo Bibee, Proshun Misser, and 
the widow of Pearee Lall, he having died 
in the meantime. The object of the suit 
was, ns mentioned above, to have their title 
established and pending suction-sale post- 
poned,—t.e., to-estnblish that the property in 
dispute was not liable to be sold in execu- 
tion of the decree of 10th November 1868, 
on the ground that the bond of 1866, the 
decree itself, and the subsequent transfer of 
it were all fictitious transactions. The 
property in dispute was, however, sold in 
execution of the decree of 10uh November 
1868, and on the Ist April 1872, the special 
appellants purchased it for Re. 2,850. In 
the ayit out of which the Special Appeal 
No. 963 has arisen, they were mada after their 
purchase defendants, and it is clear from the 
above facts that they purchased while that 
sult was pending. 

The other suit was instituted by them in 
July 1872, for confirmation of possession, 
and for recovery of Rs. 600, price of.bamboos 
cut away from the property after their pur- 
chase. ‘They allege that after their purchage 
they have obtained possession, but the 
defendants are by various acts molesting 
their possession. 

The Lower Appellate Court hns upheld the 
decree of the first Court, and has entirely 
adopted its findings of fact. It is somewhat 
difficult to understand what these findings 
of fact by the first Court are. But from 
the judgment of that Court one thing is 
quite clear, that Musst. Rajo Bibee was a 
benamdar for Pearee Lall. In one part of 
the judgment the Subordinate Judge seems 
to find that the consideration for the purchase 
of the decree of 10th November 1868 
flowed from Pearee Lall, and Rajo Bibee 
was merely a benamdar for him. ‘his find- 
ing would certainly by implication suggest 
that the bond and the decree thereupon were 
real transactions. But in another part of 
his judgment he throws out a suspicion that 
the bond and the decree in question are also 
fictitious transactions. But he has not 
explessed any decisive opinion upon this 
latter point. 
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‘ Both Courts below upon these findings of 
fact have upheld the title of the special 
respondents in preference to that of the 
special appellants. 

'. Iu special appeal it has been contended 
that the special appellants being bond fide 
purchasers at auction would not be affecte? 
by the fraud of the alleged decree-holder 
nnd the judgment-debtor, and they rely 
upon the principle laid down in the case of 
Jan Ali, 1eported in page 165, 10th Weekly 
Reporter. 

It is not necessary to express any opinion 
upon this point, because from the fucts stated 
above it will appear that the special appel- 
lants purchased the property after the 
institution of the suit by the respondent for 
the declaration that it was not liable to be 
sold -in execution of the decree of 10th 
November 1868. If in this suit they had 
not been made defendants they would have 
been bound by the application of the doc- 
‘trine of lis pendens by the decree which 
would have been passed. Suppose the 
alleged decree-holder had purchased this pro- 
perty instead of the special appellants, then, 
upon the findings which have been come to, 
the decree which ‘has been passed would 
have been a correct decree, and the sale 
would have passed nothing. I am of opinion 
that if the Lower Courts are right in their 
view of the law that the decree of Novem- 
ber 1868 was satisfled by the benamee 
purchase of it by the Judgment-debtor Peaiee 
Lall, then it follows that, as against Pearee 
Lall, the special respondents are entitled to n 
declaration that the property in dispute was 
not liable to be sold in execution of the 
aforesaid decree. Ifthey are entitled to a 
declaration {o this effect against Pearee Lall, 
they are also entitled to a similar declara- 
tion against the special appellants. 

We-have then to decide the question 
whether the decree of November 1868 was 
satisfied by the benamee purchase of Pearee 
Lall. It has been said that the principle of 
the decision quoted by the Lower Courts 
(IX Weekly Reporter, page 230) does not 
establish this proposition, and especially in 
this case, regard being had to the peculiar 
nature of the decree of November 1868. 
But it seems to me that the Lower Courts are 
right in their view of this question. But in 
‘an ordinary decree the fact of its benamee 
purchase by the judgment-debtor has the 
effect of relinquishing the decree is a pro- 
poan which I think admits of no doubt. 

ut this was a mortgage decree, and it has 
been contended that the amount due under 
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it being a charge upon the property in dis- 
pute, payment thereof by Pearee Lall, which 
has the same effect as benamee purchase of 
it by-him, would not extinguish the chaige. 
The decree directs that the money decreed 
be recovered from Pearee Lall by the sale of 
the mortgaged premises. If the property 
had remained in the possession of Pearee 
Lall, there is no doubt that he would have 
been competent to satisfy the decree and 
thas prevent the decree-holder from selling 
the mortgaged property. I do not see why 
the payment by Pearee Lall should not have 
the same effect, merely because the mort- 
gaged*property has passed into the hands of 
a third party. The only difference in the 
two onses appears to me to be this, that in 
the one the fact of payment would ouly 
extinguish the decree, but not the charge 
upon the property, while in the other both 
the decree and the charge upon the mort- 
gaged property would be satisfied. I am 
therefore of opinion that although the special 
appellants, by virtue of their auction-pur- 
chase, are not entitled to the property in 
dispute, yet they are entitled to a declara- 
tion that so far as the amount of their 
purchase-money apparently went to satisfy 
the decree of November 1868, it should ba 
considered as a charge uponit. It has been 
admitted before us that out of the purchase- 
money Rs. 1,879-8-6 were paid towards the 
satisfaction of the decree in question. 

The result therefore is thft in Special 
Appeal No. 963 the decree of the Lower 
Courts be discharged, and in lien thereof the 
following decree be substituted, that in the 
event of the plaintiffs, within three months 
from this date, paying the defendants, 
special appellants, the sum of Rs. 1,879-8-6, 
with interest at 6 per cent. from the date 
on Which the purchase-money was paid into 
the Court by the latter, up to the date of 
actual payment, the plaintiffs’ claim be 
decreed with costs in the Lower Courts. If 
it be not paid within that time, the suit shall 
be dismissed with similar costs. In Special 
Appeal No. 964, the decree of the Lower 
Courts dismissing the plaintiffs’ suit should 
be confirmed, but a declaration is to be added 
in the decree to the effect that the amount 
mentioned above, together with interest at 
the rate and for the period mentioned above, 
be considered as a charge upon the property 
in dispute. For the residue of the purchase- 
money paid by the special appellants, they 
may have a good claim against the represen- 
tatives of Pearee Lall, but we cannot deter- 
mine that question in these special appeals, 

@ 


362 Civil 





Under the circumstances of these cases, we 
think the costs of thesa special avpeals 
should be borne by each party. 

Glover, J.—I concur in this judgment. 


The 20th August 1875. 


Present ; 
The Hon’ble W. Markby, Judge. 


Cause of Action—Error in Deed of Compromise. 
Case No. 148] of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 9th April 1874, affirming 
a decision of the Moonsiff of Jamaee, 
dated the 18th September 1878. 


Syud Mahomed Abdool Kadir (Defendant) 
Appellant, 





VETSUS 


Shaikh Furzund Ali and others (Plaintiffs) 
Respondents. 


Mr. C.Gregory, Moonshee Mahomed Yusoof, 
and Baboo Chunder Madhub Ghose for 


Appellant. 


Baboos Mohesh Chunder Chowdhry and 
Hem Chunder Banerjee for Respondents, 


Case.—K. browght a suit for contribution against M. 
A. and F , and obtained an ew parte decree, which M, and A. 
applied to set aside under Act VIN of 1859 s. 119. This 
application having been disallowed, M. and A. Anpeal 
against the order. While the appeal was pending, M., A., 
and F. filed deeds of compromise in which they aud K. 
gave up their mutual claims; but in K.’s deed, instead 
of writing the names of the three ladies in detail, he used 
the word “appellants.” As F, had not appealed, she 
applied to the Moonsiff to have the deed corrected. Her 
c was granted, and the decree was upheld in appeal. 
The defendant in special appeal, inter alia, demed that 
there was any cause of action: i f 

Hepp, that even if there (as admitted) was an intention 
to take proceedings in execution of the en parte decree 
. there was a cause of action. And it was a matter of 
duty to have the error in the document corrected as 
goon as discovered. 


Jr seems to me that upon the points 
taken the special appeal ought to be dis- 
missed. 

As regards the question of jurisdiction, 
I think it mast now be taken that this agree- 
ment was executed within the jurisdiction 
of the Moonsiff’s Court of Jamace, and that 
being so, there can be no doubt abou$ this 
point. 

As to the second point, I think there is 
clearly a cause of action, because, even as 
the »ppellant puts it, there was an intention 
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to take proceedings in execution, while the 
other side states that proceedings in exe- 
cution were aatually taken. Then if thera 
was an error in the document as drawn up, 
if was the duty of the appellant to come 
ag soon as the error was discovered and get 
® rectified. 

With regard to the last ground, I have 
referred to the decree of the Moonsiff, and it 
seems to me that the detree is perfectly 
correct, It does not interfere with the 
order of or the proceedings in any other 
Court : it simply confines itself to correcting 
the error in the document which the evi- 
dence established the parties had fallen into. 

Upon these grounds I think the special 
appeal ought to be dismissed with costs. 





The 20th August 1875. 


Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Act XXVII of 1860—Appeals. 
Case No. 169 of 1875. 


Miscellaneous Appeal from an order passed 
by the Judge of Patna, dated the 4th 
June 1875, 


Mon Mohinee Dossee (Opposite Party) 
Appellant, 


VETSUS 


Khettur Gopal Dey (Objector) 
Respondent. 


Baboos Mohesh Chunder Chowdhry, Abi- 
nash Chunder Banerjee, and Bipro Doss 
Mookerjee for Appellant. 


Baboo Bhowanee Churn Dutt 
for Respondent. 


Except with reference to the grant of a certificate, no 
appeal is allowed by Act XXVII of 1860. 


Glover, J—A PRELIMINARY objection has 
been taken by the respondent’s vakeel, that 
no appeal lies under Act XX VII of 1860 on 
a question of taking security from a certi- 
ficate holder. 

In Raj Mohinee Chowdhrain v. Dino 
Bundhoo Chowdhry, XVII Weekly Reporter, 
566, it is decided that “ Section 6, which is the 
“only section which refers to the right of 
“appeal, limits it to the question of the 
“ grant of the certificate. This Court would 
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“be able to decide on appeal whether the 
“Judge had selected the proper person to 
“ give the certificate to, but there is 0 
* Section which gives any appeal with refer- 
“ence to the amount of security which the 
“Judge may think it right to demand from 
“ the applicant for a certificate, and there %& 


“no general Section as there is in the cog- |’ 


“nate Act XL of 1858 with regard to 
“ appeals.” i 

And in Banee Mndhub Chatterjee v. 
Nilambur Banerjee, VIII Weekly Reporter, 
876, it is said with reference to Section 6: 
“ The intention of the: Section was to enable 
“a person aggrieved by the granting of a 
& certificate to some other person to come 
“ before the Sudder Court and appeal against 
“such grant.’ And the gist of the deci- 
sion is that, except with reference to the 
grant of a certificate, there is no appeal 
allowed by the Act. : 


Reference however was made to a case 


which is said to maintnin a contrary view— 
Tarinee Churn Biomo v. Shama Soon- 
duree Dossee, XX Weekly Reporter, 812. 
In this case it is laid down that, under Act 
XXVI of 1860, un appeal lies from the 
result of an enquiry or omission to make 
such enquiry. But this enquiry or omission 
to make enquiry seems to me to refer exclu- 
sively to the grant of certificates, 

The learned Judges say, speaking of Sec- 
tion 6,—‘‘It recognizes and declares the 
‘“ power of the Court to superintend the pro- 
“ceedings of the District Court, and enable 
“parties to have the benefit of that superin- 
“ tendence by way of appeal.” 

This was with reference to an enquiry 
into the title to a certificate which the Dis- 
trict Judge had not completed, having 
delivered his judgment without taking all 
the evidence adduced by the parties ; and this 
J have no doubt would be a matter touching 
the: proper person to whom a certificate 
should be grauted, which would allow of an 
appeal under Section 6. 

But I find nothing in the judgment which 
affirms this Court’s power to hear an appeal 
on any other matter than one conuected 
with the propriety or otherwise of an order 
made granting a certificate; and there is 
nothing, it seems to me, in the decision 
that in any way conflicts with the two pre- 
viously quoted, 

I think, therefore, that we must dismiss 
this appeal. [should have been willing to 
interfere if we could have done so, for the 
Judge's order seems to make it impossible 
for the widow ever to be able to take out 
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the certificate, and without it she cannot 
draw the interest on the Government Promis- 
sory Notes which is said to be and probably 
"18 her sole means of living. 

AMitter, J.—I concur. 


The 20th August 1875. 


Present: 


The Hov’ble E. G. Birch and H. B. 
Lawford, Judges. 


Execution Proceedings — Money Decree— Plea 


> Of no Jurisdiction. 


Case No. 145 of 1875. 


Miscellaneous Appeal from an order passed 
by the Judge of Beerbhoom, dated the 
17th March 1875. 


Radha Gobind Gossami (Decree-holder) 
Appellant, 


versus 


Ooma Sunduree Dossia (Judgment-Debtor) 
Respondent. 


Baboo Huree Mohun Chuckherbutty for 
Appellant. 


Baboo Hem Chunder Banerjee for 
Respondent 


A decree-holder with a certificate showing that satis- 
faction of his decree had not been obtained in the dig- 
trict in which it had been passed, applied to the Jndge 
of another district and succeeded in obtaining partial 
execution. Upon a second attachment issuing, tho 
Judgment-debtor prayed for time, and agreed in his peti- 
tion that if he did not satisfy the debt within the period 
named the property might be sold. His prayer was 
granted. e then raised the plea that the Court which 
made the decree had no jurisdiction to entertain the suit: 

Hsin, that having pleaded in the Court below on the 
assumption that the decree was a money decree which 
the Court which made it had go arrean to make, it 
was not open to the eee ebtor’s pleader to urge 
that it was not a money decree, ea A 


364 Civil 


Birch, J—Wes think that the Judge is 
wrong in holding that the execution proceed- 
ings in this case must be struck off thie file. 
We do not understand what the Judge menns 
by saying that the decree-holder most satisfy 
him by a properly drawn certificute that the 
judgment-debbtor has no property in 
Burdwan. The proceedings appear to be 
regular: the: certificate shows that satisfac- 
tion of the decree has not been obtained in the 
Burdwan district. And the Beerbhoom 
Court has acted upon the certificate and 
partly executed the decree. This is the 
second attachment that has been made in 
Beerbhoom, and the property attache was 
advertised for gale and about to be sold when 
the judgment-debtor put in an application to 
the Court admitting that the debt was due, 
and praying for one month’s grace, stating 
that she had obtained the assent of the 
decree-holder. The judgment-debtor in that 
petition agreed that if she did not satisfy the 
debt within that period, the property attached 
was to be sold without further notice. This 
agreement was duly submitted to the Court, 
placed on the record, and an order passed 
thereon that the montl’s grace was given, 
the property remaining under attachment, 
Haying obtained this indulgence from the 
decree-holder, the judgment-debtor now for 
the first time raises the plea that the 
Burdwan Court had no jurisdiction. And 
this plea has been entertained by the Judge. 
It is clear that the Burdwan Court had 
jurisdiction to entertain the suit for :ecovery 
of the money lent; and it appears that the 
decree was treated in the Court below by 
the judgment-debtor as a money decree. 
Having thus pleaded in the Court below, it 
is not open to the judgment-debtor’s pleader 
to urge here that the decree is not a money- 
decree. As the case was put before the 
Judge, we are of opinion that he ought to 
have rejected the plea of want of jurisdic- 
tion and held the judgment-debtor to her 
agreement. We reverse the order of the 
Judge, and direct him to restore the execu- 
tion proceedings to his file and allow them to 
proceed according to the conditions of the 
agreement put in by the judgment-debtor: 

The appellant will recover the costs of 
this appeal from the respondent. 
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The 20th August 1875. 


e Present: 


The Hoan’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Plindoo Law—Father’s Debts— Liability of Sons. 
Case No. 512 of 1874. 


Miscellaneous Appeal from an order passed 
by the Judge of Shahabad, dated the 19th 
September 1874, reversing an order of 
the Subordinate Judge of that district, 
dated the lst August 1874. 


Burtoo Sing (Decree-holder) Appellant, 
versus 


Ram Purmessur Singh and others (Judg- 
ment-Debtors) Respondents. 


Baboos Mohesh Chunder Chowdhry and 
Hem Chunder Banerjee for Appellant. 


Baboo Abinash Chunder Banerjee for 
Respondents. 


Sons in possession of family property are liable for 
the payment of their father’s debt, unless they can 
prove that the debt was incurred for an immoral pur- 
pose or was otherwise invalid, 

The question whether a decree-debt was valid cannot 
be reopened at tho execation stage; but must form the 
subject of an independent suit. 


Glover, J. — In this case there was a 
decree obtained by the appellant on a mort- 
onge-bond against Ram Jeeban Singh, the 
father. The Moonsiff found that there had 
been a separation of the family estate, and 
that the decree could only be executed 
against the father’s share, he only being the 
judgment-debtor. 


On appeal the Judge held that there bad 
been no separation, and that the sons took 
the family property, not by inheritance, but 
by survivorship, and that they were not 
therefore liable to pay off the amount of the 
decree, 

According to the decision of the Privy 
Council in Kantoo Lall v. Muddun Kahar, 
XXIL Weekly Reporter, 56, the sons in 
possession of the family property would be 
liable for the payment of their father’s debt 
unless they could show that: the debt had 
been incurred for an immoral purpose, and 
therefore the Judge was wrong in the 
reasons given for his decision. The decree 
is a good decree against the father, and as 
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the sons me bound to pay the father’s debt | 


unless they cau prove that that debt was an 
improper one, it is equally good against the 
sous, the holders of the family property. 
It appears to me that they must either satisfy 
the debt or allow execution to proceed. 

The question as to whether they can iff 
the execution stage be nllowed to prove that 
the debt of their father was sych as u son 
would not be obliged to consider as u pious 
duty to pay it, having been incurred for an im- 
moral purpose, is one which has already been 
decided against the respoudents in Ram 
Bhunjun Singh v. Mundur Kooer, XXIII 
Weekly Reporter, 127, where the learned 
Judges (Kemp and Birch, Jd.) say, that sous 
“are not entitled in tho execution stage to 
“reopen the whole case which was decided 
“as between the decree-lolders and their 
“ father and to ask for a decision at this stage 
“of the case on the question whether the 
“debt incurred by the father was not for 
“the benefit of the estate, or was in some 
“other manner invalid under the Hindoo 
“Jaw, and cannot bind the joint property.” 


In the present case the sons allowed af 


decree on a mortgage-bond to be passed 
ngainst their father without saying a word 
us to the property not being liable for his 
debts. 

And in Ram Nugra Singh v. Kishen 
Kishore Narain, XXIII Weekly Reporter, 
266, the learned Judges, Phear and Morris, 
were of opinion that the question raised 
‘ by the Privy Council decision whether pro- 
perty which a judgment-creditor' has seized 
in the hands of a son is taken by the son, or 
is held by him under such circumstances 
as reuder the son linble to pay his father’s 
debts, the decree-debt amongst them, out 
of that property, was one which could not 
be tried in execution proceedings. “It 
must,” says the judgment, “form the subject 
of an independent suit, when both parties 
will have the opportunity of fully estab- 
lishing the faets upon which their rights 
depend.” 

If the sons in this case think that they 
can establish the fact, as against the decree- 
holder, that the debt for which his decree 
was obtained was one incurred for an im- 
moral purpose, they can bring a suit to 
recover on that ground; but they cannot, 
as it seems to me, stop the decree-holder’s 
present execution proceedings. 

The order of the Judge must therefore 
be set aside with costs, and the decree-holder 
be allowed to proceed. 

Mitter, J.—I concur, 
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The 20th August 1875. 


Present: 


The Hon'ble A. G. Macpherson and 
H. B. Lawford, Judges. 


Non-appealing Defendant— Joint Hindoo Family 
—Partiiion—Onus Probandr 


Caso No. 146 of 1874 


Regular Appeal fiom a decision passed by 
the Subordinate Judge of Purneah, dated 
the \7th March 1874. 


Bhugobutty Misrain and another (two of 
the Defendants) Appellants, 


versus 


Domun Misser and another (Plaintiffs) 
Respondents. 


Baboos Gopal Lall Mitter aud Grish 
Chunder Ghose for Appellants. 


Messrs. hk. T. Allan and C. Gregory, and 
Baboos Boodh Sen Singh, Nil Madhub 
Sen, aud Hureehur Nath for Respondents. 


Where the plaintiff in a suit has been decreed to bo 
the heir of a deceased person to the exclusion of one 
of the defendants who does not appeal, the rights of 
the latte: cannot be asserted in appeal by the other 
defendants for the purpose of defeating the plamtiff’s 
suit. 

Where a claim is founded on an alleged partition 
between the members of a joint Hindoo family, the 
onus ig on the claimant to prove the alleged partition. 


Macpherson, J.—Wes do not agree with 
the Subordinate Judge in a grent deal of 
what he says in the course of his judgment ; 
but we agree with him in thinking that the 
plaintiff has made out a sufficient case, and 
that the present appeal must be dismissed. 

As rogards the rights (if there ever were 
any) of the defendant Jug Mayn, they 
cannot now bs asserted by the appallants 
for the purpose of defeating the plaintiil’s 
suit. For the Subordinate Judge (Jug Maya 
being n defendant in the suit) has expressly 
decided that the plaintiff is heir of the 
deceused to the exclusion of Jug Maya; and 
Jug Maya has not appealed against that 
decision. She not having appealed, it has 
been conclusively decided that she has, vo 
claim as against the plaintiff. That being 
so, the appellants cannot now be heard to 
guy that she has. 

There remnins only the question as to 
whether, when Roop Nath died, he and 
Baboo Nath were joint in estate; and whe- 
ther the putnee purchased from Mohesh Lall 
in the name of Roop Nath was purchased 
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by Roop Nath with his own separate funds, 
after he and Baboo Nath had become separ- 
ate in estate. We think we must find as a 
fuct that at the time of Roop Nath’s death 
he was not separate in estate from Baboo 
Nath. 

It is for the appellants, who allege a 
separation, to prove it. But on the evidence 
there is nothing which necessarily indicntes 
partition, while there is much to indicate 
that the brothers remained joint. 

Tt is true that the widow and daughter 
of Roop Nath brought a suit (which was 
commenced on the 22nd, nud dismissed with 
costs on the 28th, of July 1866) under Act 
X of 1859 for dakhilas as “heirs of Roop 
Nath,” as if they were entitled by themselves 
alone to sue in respect of the putnee pur- 
chased in Roop Nath’s name from Mohesh Lall 
On the other hand, in the’years 1862 and 1863, 
proceedings were taken in the joint names of 
Baboo Nath and of the widow and the 
daughter of Roop Nath in respect of this 
putnee,—the three being styled “heirs of 
Roop Nath :” while in 1867 we find Baboo 
Nath and Roop Nath’s widow suing jointly, 
not styling themselves heirs of Roop Nath, 
but simply “ putueedars.” 

We do not refer to the fnet of Baboo 
Nath’s having sued as an heir of Roop Nath 
jointly with the latter’s widow and daughter, 
or to the fact of his having subsequently 
sued jointly with Roop Nath’s widow styling 
her and himBelf the “putneedare,” as prov- 
ing conclusively that at Roop Natlh’s death 
the brothers were joint iu estate. We refer 
to this matter chiefly as showing that the 
fact that in July 1866 the widow and daugh- 
ter made a claim alone as heirr of Roop 
Nath goes little or no way towards proving 
u separation. 

If it were true, as the appellants allege, 
that thig putnee was bought by Roop Nath 
with money belonging to him alone after his 
separation from Baboo Nath, it 18 highly im- 
probable thatin 1862 we should find the widuw 
and daughter suing jointly with Baboo Nath 
asheirsof Roop Nath ; anditis still more'mp: o- 
bable that in 1867 we should find the widow 
suing jointly with Baboo Nath, describing him 
nnd heiself as being the putneedars. Baboo 
Nath’s name being used is quite inconsistent 
with the story that the property was bought 
by Roop Nath alone after pattition. Its 
being so used is not inconsistent with the 
idea that the property when purchased 
belonged to the brothers jointly, and that they 
subsequently separated. ‘This however is not 
the appellant’s onse, which is that, after 


THE WEEKLY REPORTER. 


Rulings. [Vol. XXIV. 





separation, this putnee was bought by Roop 
Nath with his own private monies. 

[heon we find that in granting the certi- 
ficate (the recall of which is one of the 
principal objects of this suit), the Judge 
expressly recorded that he grauted it with- 
@ut taking any evidence, because the vakeels 
on both sides appeared before him and 
admitted the facts. Among these frets we 
find the following, viz., that" Shumbboo Nath 
left two sons, Baboo Nath and Roop Nath; 
the latter died first; and the property being 
joint was inherited by Baboo Nath.’ With- 
out taking that admission by the vakeels as 
absolutely conclusive, it is impossible not 
to consider that it shows the view tuken by the 
parties of their position at the time the certi- 
ficate was granted. It certainly greatly 
strengthens the case of the respondent, that 
there was no separation prior to the death 
of Roop Nath. 

The onus is on the appellants to prove the 
alleged partition. They have failed to prove 
it: and under the circumstances the plaintiff 
Domun is entitled tohold the decree which 
he has obtained. 

The two widows and the danghter are 
entitled to suitable maintenance out of the 
estate, bot that is all. 

We make no order as to costs. 


The 28rd August 1875. 


_ Present : 

The Hon’ble Sir Richard Garth, Kt., Chief 
Justice, and the Hon’ble W. Markby, 
Judge. 

Fieri facias — Jurisdiction— Mortgage — Equity 

of Redemplon— Charge created by Mortgagors. 


Appeal from a judgment of the Hon'ble 
eee A. Œ. Macpherson, exercising the 
Ordinary Original Civil Jurisdiction of 
the High Court. 


Monomotho Nath Day (Claimant) Appellant, 
versus 


Greender Chunder Ghose and others (Plain- 
tiffs and Defendants) Respondents, 


The Advocate-General aud Mr. Phillips 
for Appellant. 


Messrs. Piffard aud W. C. Bonnerjee for 
Respondeuts. 


R. died leaving a will, under which he gave certain 
legacies and left the remainder of his property to two 
sous, A, and P., whom he appointed executors. P, died 


> account the Tumlook propeity: on the other han 
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leaving his brother A, and his widows executors to his 
will, under which his adopted sons, M. and $S., became 
entitled to his property. In consequence of some alleged 
mismanagement on the part of A., M, and 8. filed a®ill 
in the late Supreme Court and obtained a decree order- 
ing the Master of the Court to take an account of the 
rents and profits which had come into the hands of P.’s 
executors. While these accounts were being taken, A. 
died, leaving a will by which he appointed his wide 
and his grandsons executors, and after certain devises, 
not comprising a property in Tumlook, gave the residue 
of his immovable property to the said grandsons, who 
took ıt subject to payment—(1) of such of the legacies 
as remained unpaid under R’s will, and (2) of what 
might be due by A. to P.s estate, After A.’s death, the 
above suit in equity was revived against his executors. 

‘I'he said executors borrowed money fiom one Mackin- 
tosh on the security of a bond and a mortgage of certain 
property which he obtained (including the Tumlook 
property) by an indenture, which recited that the said 
executors were still accountable in respect of the above 
legacies and debts, and provided that in the event of 
any default, or of any sale by Mackintosh, the said 
debts and legacies were to be paid out of the proceeds in 
the first instance before either mortgage-money, or in- 
terest, or costa, or expenses. 

After this a decree in the above suit was made 
against A.’s executors for Rs. 1,82,000, and this not 
being paid, a wiit of fieri facias was issued, under which 
the sheriff sold to M. (denams) the equity of redemption 
in the Tumlook propeity subject to Mackintosh’s mort- 
gage. The latter then obtained a decree of foreclosure 
and commenced another suit against AL, which was 
Iu aah and a decree made by consent in favor of 
Mackintosh, who then sold his interest in the aks Ieee 
property to M. Under these circumstances, M. claims 
the right of proving the whole amount of the sum due 
to him in the equity proceedings without taking into 
the 
creditors of A. insist that M. 13 bound to treat the Tum- 
look pioperty as an asset of A.’s estate, and coutend 
that the sale under the feri facias was without jurisdic- 
ton, 

HELD, that M. was bound to hold the property on the 
game terms as those on which be acquired it, viz., that 
1t was subject to a trust in his own favor for the pay- 
ment of his own debt. 

In an ordinary suit commenced in the High Court, a 
writ of fieri fucias cannot issue except within the limits 
of the Court's original jurisdiction; but in a suit 
originally commenced in the Supreme Court, the High 
Court has power, under 24 and 25 Victoria, Cap. CIY, 
a. 12, to 1asne a fieri factas beyond the limits of its 
original jurisdiction, and to sell under it property situ- 
ated there. 


Garth, C.J.—Tue questions raised upon 
this appeal may be thus shortly stated :— 

1st.—Whether Monomotho Nath Day, the 
appellant, is entitled to prove for the amount 
of his claim against the estate of Aushootogh 
Day (deceased) without taking into account 
the value of the Tumlook property which 
he now holds ; and 

2ndly.— Assuming this first question to 
be answered in the negative, what deduction 
(if any) he has a right to make from the 
value of that property. 

For the purpose of determining these ques- 
tions if will not be necessary to go at any 
length into the facts of the case which are 
substantially admitted, and which have been 
stated with great clearness in the judgment 
of the Court below ; it will suffice to refer 
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to a few of the leading facts and documents 
and to the dates upon which the principal 
events happened. ` 

Ramdoolnl Day, the grandfuther of the 
appellant, died in the year 1825, leaving a 
will, under which he appointed his two song, 
Aushootosh Day and Promotho Nath Day, 
his executors. 

By that will he gave certain legacies to 
his daughters and other relatives, and left 
the remainder ‘of his property to his snid 
LWO sons. 

Promotho Nath Day died leaving a will, 
of which he appointed his brother Aushoo- 
tosh Day and his two widows Nemy Monee 
and Santo Monee executor and executrixes, 
and under that will his two adopted sons, 
the defendant Monomotho Nath Day and 
Surruth Nath Day, became entitled to his 


‘property. 


Aushootosh Day took the care of tha 
estate into his own hands, and in 1854, in 
consequence of some alleged mismanngement 
of it on his part, Monomotho Nath Day nnd 
Surruth Nath Day, by their next friend, filed 
a bill in the late Supreme Court agninst 
Aushootosh Day, the executor, and Nemy 
Monee and Santo Monee, the executrixes, of 
the will of Promotho Nath Day, in which they 
prayed that an account should be tnken of 
the rents nnd profits of the estate ; and by a 
decree in that suit of 28th February 1855, 
it was ordered that the Master of the Court 
should take an account of the fents and pro- 
fits of the real and personal estate which had 
come into the hands of Aushootosh Day, the 
executor, and Nemy Monee and Santo Monee 
Dossee, the executiixes, or any of them. 

While these accounts were being taken, 
Aushootosh Day died on the 30th January 
1856, leaving a will, by, which he appointed 
his widow Nobur Monee Dossee.and his 
grandsons Charoo Chunder Ghose, and 
Surruth Chunder Ghose, executrix and exe- 
cutors, and by the same will, after certain 
specific devises, not comprising the Tumlook 
property, he gave all the residue of his im- 
moveable property to his said two grandsons 
in equal sbares. 

Under these circumstances, the devisees 
of Aushootosh Day took his property, sub- 
ject in the first place to the payment of such 
of the legacies as remained unpaid under 
Ramdoolal Day’s will; and in the next 
place, subject to the payment of whatever 
sum might be found due by Aushootosh Day 
to the estate of Promotho Nath Day. 
Aushootosh Day left a considerable property, 
more than sufficient to pay all his debts aud 
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Jegacies, and leave a surplus; and after his 
death the said suit in equity was revived 
against the executrix and executors of the 
will of Aushootosh Day, and the accounts 
decreed in that suit were proceeded with 
against them. 

Oo July 14th, 1863, the executrix and 
executors of Aushootosh Day borrowed of 
Alexander Brodie Mackintosh the sum of 
Rs. 1,00,000 on the security of a bond, and 
also of n mortgage of certdin property in 
Calcutta. After the execution of that mort- 
gage, Mackintosh became informed that the 
estate of Aushootosh Day was chargeable 
with the legacies and debts already mention- 
ed, and he then requested the said devisees 
to secure his advance by the mortgage of 
some further property ; and accordiagly, on 
the 6th August 1863, by another indenture 
which recited that some of tho legacies 
under the will of Ramdoolal Day were 
still unpaid, aud that Aushootosh Day had 
not fully accounted for the estnte and effects 
of Promotho Nath Day, and that his execu- 
trix nud executors were still accountable in 
respect thereof, and after reciting that the 
paid executrix and executors weie entitled 
to certain properties as residuary legntees 
under the will of Aushootoslh Day, subject 
to the payment of such legacies under the 
will of Ruamdoolal Day and of the debts 
and liabilities (if any) of the said Aushoo- 
tosh Dny to the estate of Promotho Nath 
Day, and that*they had agreed to morigage 
a further property to A. B. Mackintosh for 
the further securing of the said loan from 
him,—it was witnessed thatthe said execu- 
trix and executors conveyed by way of 
mortgage to A. B. Mackintosh amongst 
other property the Tumlook property, which 
is now in dispute ;.and then follow some 
important provisions which we shall notice 
presegtly. ` 

Subsequently to the execution of this 
mortgagè deed, Mackintosh advanced to the 
mortgagors a further sum of 20,000 rupees 
upon security of the same property, so that 
the mortgage debt on the whole amounted 
to 1,20,000 rupees. 

Meanwhile the proceedings in the suit 
which had been commenced by appellant 
and his brother in the Supreme Court had 
been continued in the High Court against 
the estate of Aushootosh Day, and the 
accounts in that suit having been taken, a 
decree was made on the 29th August 1866, 
by which it was declared, that the executrix 
and executors of Aushootosh Day were 
answerable for the sum of Rs. 1,382,000, and 
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they were directed to pay that sam within 
four days to the Comptroller General of 
Ageounts to the Government of India with 
the privity of the Accountant General, High 
Court, to be placed to the credit of the suit. 

This sum the executrix and executors 
neglected to pay, and consequently, on the 
20th December 1866, a feri facias issued in 
the snid suit at the instance of the appellant 
and his brother, directed fo the sheriff of 
Calcutta, commanding him to cause to be 
levied of the movenble and immoveable pro- 
perty of Aushootosh Day, deceased, in 
Bengal, Behar, and Orissa, aud the province 
of Benares, or any of the factories and dis- 
tricts which were te-annexed to the Presi- 
deney of Fort William in Bengal, by seizure 
and if necessary by sale, Rs. 1,382,000 and 
interest thereon. 

On the 21st February 1867 the sheriff of 
Calcutta, under the said writ of feri facias, 
sold to the nppellant, who purchased it bonami 
iu the name of his then Dewan Hurish Chun- 
der Sirear, the equity of redemption iu the 
Tumlook property, subject to the deed of 
mortgage to Mackintosh, for the sum of 
Rs. 6,000, and from the time of that sale 
the appellant has been iù possession of the 
property. Ou the 14th April 1870,-A. B. 
Mackintosh obtained n decree of foreclosure 
in a suit which he had- commenced, agninst 
the executrix and executors of Aushootosh 
Day, deceased, by which decree they were 
debarred from all equity of redemption in 
respect to the said mortgaged property. . 

Mockintosh having obtnined this decree‘ 
commenced another suit against the appel- 
lant to obtaiu possession of the ‘Cumlook 
property ; and in that suit the appellant 
mnde n statement, which he verified in the ` 
usual way, setting forth his auswer to 
Moackintosh’s claim in terms to which we 
shall have occasion to refer presently. 

After this answer had been put in, the 
suit Was compromised upon certain terms, 
the effect of which was that a decree was 
by consent made in favor of Mackintosh, 
and that Mackintosh then sold his interest 
in the mortgaged property to the appellant 
for the sum of Rs. 40,000. I should add 
that by nn ariangement certain of the 
property mortgaged by the deed of 1868 
has been since sold to pay the legacies, 
and that Monomotho Nath Day’s debt is the 
only one now sought to be charged upon the 
Tumlook property. 

Under these circumstances, the appellant 
now claims the right of proving for the 
whole amount of the sum found to be due to 
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him in the equity proceedings agninst the 
estate of Aushootosh Day without taking 
into account the Tamlook property : andgon 
the other hand, the creditors of Aushootosh 
Day insist that having regard to the circum- 
stances under which the appellant became 
the owner of the Tumlook property, hess 
bound to treat that property as an nsset of 
Aushootosh Day’s estate, and that he must 
debit himeelf with the value of that property 
and then prove against the general estate 
only for the balance. 

The creditors further contend that the 
sale under the writ of fieri facias was void, 
inasmuch as the High Court had no power to 
issue such a writ beyond the limits of their 
original jurisdiction ; and the Tumlook pro- 
perty, which was sold, was confessedly beyond 
those limits. 

With regard to this point, if is only neces- 
Bary for us to say that we quite agree with 
the decision pronounced by the Court below, 
and the grounds on which that decision 
proceeded. i 

In an ordinary suit commenced in the 
High Court, a writ of fieri facias no doubt 
could not issue except within the limits of the 
Court’s original jurisdiction ; but inasmuch 
as the suit in which the fieri factas issued was 
originally commenced in the Supreme Court 
the High Court had power under Act 24 
and 25 Vict., Cap. 104, Section 12, to issue 
the fiert factas ond to sell under it the 
property in dispute. 

The other question raised in the case is 
one of greater difficulty, and depends mainly 
upon the language of the deed of 6th August 
1868. 

The appellant contends that although the 
recitals and certain subsequent provisions 
contained in that deed might have consti- 
tuted Mackintosh, in the event of the sale of 
the property, a trustee of so much of the 
proceeds of the sale as was necessary for the 
purpose of paying the appellant the amount 
due to him from Aushootosh Day’s estate, 
yet those provisions were only binding in the 
event of a sale, and were moreover a mere 
matter of contiact as between the mortga- 
gors and mortgagee. 

Itis farther contended that by the combined 
operation of the sale under the fieri facias 
of the deorees which Mackintosh obtained, 
and of the subsequent purchase of Mackin- 
tosh’s entire interest, the appellant is entitled 
to the whole estate in the Tumlook property, 
unfettered by any trust, precisely in the 
same way as if he or any third person had 
purchased that estate from the devisees 


under one entire contract without any inter- 
vening morigage. 

We think, however, that sitting here as a 
Court of Equity, we cannot arrive at this 
conclusion. 

It is perfectly true that a devisees of the 
estate of a deceased Hindoo may sell the 
property of which he is a devisee and give a 
good title to a purchaser notwithstanding 
that he is himself linble to the extent of the 
property to satisfy the debts of the deceased 
(see Nilkant Chatterjee v. Penaree Mohun 
Doss, 8 B. L. R, O. C. J., page 7, cited 
in the Court below) and we are not prepared 
to any that by an instrument fiamed in the 
usunl way he might not also mortgage the 
property without the mortgagor being in 
auy way bound to see to the application of 
the mortgage money. 

But the mortgage of the 6th of August 
1863 was one of a very peculiar character, 
not only as regards the provisions of the 
deed itself, but the circumstances under 
which it was executed. It was not the 
original security for the Rs. 1,00,000 loan. 
That loan was effected upon security of a 
bond and a prior mortgage : and the deed in 
question was only given nt the instigation of 
Mackintosh at the time when he discovered 
that Aushootosh Day’s estate was subject to 
the payment of a large amount of legacies 
and debts. 

The deed then recites the fact that the 
property about to be mortgage was subject 
to the payment of these legacies and debts; 
aud it expressly provides that in the event 
of any default in payment of the mortgage- 
money, or any sale by Mackintosh under 
the powers of the deed, the debts and lega- 
cies were in the first instance to be paid out 
of the proceeds, and that those debts aud 
legscies were to be paid before either the 
mortgage-money or interest or the costs or 
expenses of the sale; and there is ù still 
more unusual provision at the end of the 
deed, that the executors themselves are to be 
at liberty at any time when they thiuk fit 
to sell any portion of the mortgaged property 
and to apply the proceeds towards payment 
of the debts and legacies, without regard to 
Machkintosh’s interest at all, or to the pay- 
ment of any part of the mortgage-money or 
interest. 

It is true, that in the operative part of the 
deed no mention is made of any trusts in 
favor of the legatees or creditors ; but it is 
pretty plain that neither party at the time 
that the deed was executed contemplated 
the possibility of a foreclosure ; and it: yras 
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probably considered, that the two clauses to 
which I have referred would, coupled with 
the recitals, effectually secure the payment 
of the debts and legncies, ns a first charge 
upon the mortgaged property. 


That being so, it would clearly appear to 
have been the intention of both parties to 
the deed to make the mortgaged property n 
fund for securing the payment of the par- 
ticular debts and legacies which were men- 
tioned in it; and this arrangement was a 
mutual advantage to them both. The de- 
visees on the one hand were providing a 
fund to meet these liabilities for which they 
were personally responsible ; and Mackthtosh 
on the other hand was providing a means of 
protecting the other property which was his 
primary security ; and therefore we cannot 
but consider, thant as between the parties to 
the deed the mortgage was intended to be 
in the nature of u trust for securing the 
payment in the first instance of (amongst 
others) the appellant’s debt. 


But then it is said, that even supposing 
that were so, the circumstances which have 
since occurred have had the effect of relieving 
the property in the hands of the appellant 
from any trust which might originally have 
attached to it. 


It is suid, that by purchasing the equity 
of redemption at the sheriff’s sale, and 
Bubsequently possessing himself of nll the 
remaining intétest in the property, the ap- 
pellant placed himself iu precisely the same 
position as the executors and devisees were 
before they mortgaged to Mackintosh. 


But we think it impossible that in a Court 
of Equity the transaction can be looked upon 
in this light ; and when we rend the ap- 
pellant’s own version of the history of the 
case ag contained in his own statement to 
which, we have referred, and when we 
consider the terms of the bargain which 
was made between him and Mackintosh, it 
is impossible to doubt that that sale was 
merely a compromise effected for the purpose 
of getting rid of Mackintosh on the one hand 
as chenply as possible, and on the other of 
excluding the general creditors of Aushootosh 
Day’s estute from deriving any benefit from 
the mortgaged property. 


At the time of the compromise, Mackintosh 
was endeavouring to force upon the ap- 
pellant the very contention which the appel- 
lant is now seeking to enforce against the 
creditors. He was endeavouring, through 
the decree which he had obtained in the 


© “ 


foreclosure suit, to set up n complete title to 
the mortgaged property unfettered by any 
trast in favor of the appellant. 


And what was the appellant’s answer to 
him of that time? Why he relies upon 
those very portions of the deed to which we 
litve referred, as eviueing the intention 

'of both parties to create a trust in favour 
of him (the appellant); and he then goes 
on to explain in parn. 16 his own views 
, of the effect of the deed in these remarkable 
' worda :—“ The said indenture of 61h August 
|“ 1863 was only intended to affect the inter- 
| “ests of the said executrix and executors in 
‘the surplus, if any, of the said property, ` 
“after discharging the legacies and liabilities 
as appears on the face of the indenture ; 
| “naud ns is further borne out by the fact that 
“in 1864 the said executrix and executors 
“arranged with the plaintiff A. B. Mackin- 


; ‘tosh for the sale of the said property in 


“trust to pay the said liabilities ; and that a 
“deed of trust for this purpose was drawn 
“and engrossed by the firm of Messrs, 
“ Temple and Fenn, the attorneys and agents 
“of the plaintiff, which deed, however, was 
“never executed,” 


This is precisely the view of the deed 
which is now insisted upon on the part of 
the creditors, and which the appellant is now 
endeavouring to repudiate; but it was un- 
doubtedly upon the strength of that view 
that Mackintosh was driven to compromise 
the former suit, and to give up his claim to 
the estate for a mere trifle. 


If Mackintosh at that time wore right in 
his contention, he had a property in his 


, handa unfettered by any trust or incum- 


brance worth very far more than the amount 
of lis mortgage-money and interest. 


He had himself advanced at that time 
Rs. 1,20,000 upon security of it, aud that 
security was subject toa debt which turned 
out to be of the value of upwards of 
Rs. 1,380,000. 


The result of the compromise was, that 
Mackintosh gets for his.estate Ra. 40,000, 
which is only one-third of his own mortgage 
debt. Can it be doubted, therefore, that the 
basis of the compromise was that the appel- 
lant’s view of the mortgage transaction, as 
put forward at that time, was the correct 
one; and that Mackintosh, notwithstanding 
his foreclosure, was obliged to admit, that 
his own claims upon the property were sub- 


| ject to the prior payment of the appellants ? 
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` Huving then effected this arrangement 
with Mackintosh, and having acquired this 
property for Rs. 40,000 upon the assumptien 
that it was subject to a trust for the pay- 
ment of his own debt, the appellant now 
entirely repudiates his former contention, 
and insists that he has the property unfet 
tered by any trusts whatever, and that he is 
entitled to prove against Aushootesh Day’s 
estate to the prejadice of the other creditors, 
without taking the Tumlook property into 
account. 


We consider that this contention is wholly 
unjustifiable; and that the appellant is 
bound to hold the property on the same 
terms as those on which he acquired it, viz., 
that it was subject to a trust in his own 
favour for the payment of his own debt. 


We think, therefore, that the appellant is 
bound to account for the value of this Tum- 
look property before he can prove for any 
balance as against the general estate of 
Aushootosh Day, and that an account must 
be taken of his receipts and out-goings in 
respect of that property in the manner 
directed by the Court below. 


The appeal is dismissed with costs on 
scale 2. 


Markby, J.—I concur in the judgment 
delivered by the Chief Justice, and I only 
wish to add in reference to the latter part of 
that judgment that even if the appellant’s 
rights could be considered ns in any way 
affected by his position as a creditor of the 
estate and by his having purchased this 
property from Mackintosh under the cir- 
cumstances stated by the Chief Justice, I 
should still think that he holds this property 
subject to the debts specified in the mortgage 
deed. It was argued before us that even 
although as between Mackintosh and the 
mortgagors the estate might be liable to these 
debts, yet the whole estate having been 
vested in the mortgagors prior to the mort- 
gage, whatever did not pass tothe mortgagee 
himself under his mortgage remained in 
themselves, either as a legal or as an equit- 
able interest ; and that under the feri facias 
the whole right, title, and interest of the 
mortgagors had passed to the appellants as 
execution-purchaser. But this sweeping 
eftect cannot in my opinion be attributed to 
the sheriff's salee By Act VI of 1855, 
Section 1, under a writ of fieri facias, the 
sheriff may seize and sell “any landa, houses, 
“or other immoveable property of the party 
“agninst whose effects such writ issues, 
“whether his estate or interest therein be 


THE WEEKLY REPORTER. 


Rulings. 371 


— — - 


“legal or equitable.” What was the interest 
of the mortgagors in this property when the 
sheriff sold? It was simply the right to 
redeem. And taking the view which no 
doubt we ought to take, that this right passed 
to the appellant by the execution-sale, still it 
is difficult to see how that extinguished or 
gave to the execution-purchaser a right to 
extinguish the trust or charge which the 
mortgagors had created in favour of certain 
creditors of the estate of Aushootosh Day. 
It may be that this being a voluntary trust 
or charge to which those creditors were no 
parties, it might have been extinguished by 
the mortgagors themselves upon the prin- 
ciple referred to in the case of Glege v. 
Rees, 7 L. R., Ch. App., 71. This property, 
however, was, as that case shows, vested in 
Mackintosh for the purposes which the 
mortgagors had in view, one of which pur- 
poses was, as has been shown by the Chief 
Justice, the discharge of certain liabilities of 
Aushootosh Day’s estate. The estate did 
not become otherwise vested by reason of 
the execution sale, nor were these purposes 
in any way changed thereby. Even conced- 
ing that the mortgagors had power to revoke 
this trust or charge which, under the peculiar 
circumstances of this case, is very doubtful, 
they have never done so; and there is no 
principle upon which it can be held that an 
execution-purchaser in a suit ngainst the 
mortgagors had a right to execute this power 
of revocation. Such a power is not an inter- 
est in immoveable property, legal or equit- 
able. The Statute of Elizabeth enabled Com- 
missioners in bankruptcy to dispose of auy 
estate for such use, right, title, aud interest as 
the bankrupt had in the estate which he 
might lawfully depart withal ; and yet it 
was held that this did not pass the right to 
the Commissioners to exercise a power of 
appointment which the bankrupt might have 
exercised absolutely in his own favour. 
These words are stronger than those of Act 
VI of 1855 of the Indian Legislature, and 
the law specially required that they should 
be construed liberally in favour of creditors 
(Sugd. Pow, 8th ed., 186). 

Upon this ground, therefore, as well as 
upon the grounds stated by the Chief Justice, 
I think the appellant hns failed to establish 
his case, and that his appeal ought to be 
dismissed. 


4 
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The 23rd August 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Act IX of 1871, Sched. II, Art. 168. 
Case No. 147 of 1875. 


Miscellaneous Appeal from an order passed 
.by the Subordinate Judge of Tirhoot, 
dated the 13th March 1875. 


Rajah Rughoo Nundun Singh (Decree-hulder) 
Appellant, . : 


Versus 


S. Cochrane, Agent to ‘the Agra Bank, 
Calcutta, and others (Judgment-debtors) 
Respondents. 


Mr. Branson and Baboo Chunder Madhub 
Ghose for Appellant. 


The Advocate-General and Mr. C. Gregory 
for Respondents. 


The “ Indian Registration Act” mentioned in the new 
Limitation Act (1X of Hee Schedule IL Article 168, is 
the Registration Act of 1871, and that Article cannot 
apply to a decree of which only a memorandum was 
registered under Act XX of 1866, 


Miiter, J—TI do not think that the decree- 
holder in this case is entitled to six years’ 
period of limftation under Article 168 of the 
second schedule of the new Limitation Act. 
The Indian Registration Act mentioned in 
that schedule is, it appears to me, the Indian 
Registration Act of 1871. I come to this 
conclusion because there is no provision of 
the registration of a certified copy of a decree 
in any of the ewlier Registration Acts. 
Under Sections 41 and 42 of Act XX of 
1866, and the corresponding sections of the 
Act of the year 1864, only memoranda of 
decrees and orders of ‘certain description 
could, be registered. It is by Section 18 of 
the new Registration Act that provision has 
for the first time been made for the registra- 
tion of certified copies of deérees and orders 
of Courts. Therefore, the article in question 
which provides “for the execution of a 
“decree or order of which a certified 
“ copy has been registered under the Indiau 
‘‘Registration Act” cannot apply to. the 
decree before us, because only a memoran- 
dum of it has been registered under the 
provisions of Act XX of 1866. Therefore 
we think the Lower Court is right in applying 
thyee years’ limitation to it. 


t 


In this view of the question of limitation, | 
it is not necessary to consider the other ques- 
ti@ raised before us, viz., that the decree 
sought to be executed was not, as supposed 
by the Lower Court, reversed iu appeal. 

The appeal is, therefore, dismissed with 
Gosts. ; 
Glover, J.—I am of the. same opinion. 
The words of No. 168, second schedule, Act 
IX of 1871, enn only refer’to the Registra- 
tion Act of 1871, because there is no pro- 
vision in the Registration Act of 1866 for 
the registration of a certified copy of a 
dec: es. 


The 231d August 1875. 


Present : 


The Hon'ble Sir Richard Garth, Ké, 
Chief Justice, and the Hou’ble W. Markby, 
Judge. 


Fieri facias— Unauthorized Sale by Sheriff— 
Caveat Emptor. . 


Appeal from a judgment .of the Hon’ ble 
Justice J. B. Phear, exer osing the Ordi- 
nary Originul Civil Jurisdiction of the 
High Court. 


Dorab Ali Khau (Plaintiff) Appellant, 
versus 


Khaja Moheeooddeen (Defendant) 
Respondent. 


The Advocate-General and'Mr. Phillips 
for Appellant. 


Messrs. Lowe and Branson for Respondent., 


Where a sheriff sells property under a fieri facius, and, 
on its being found that he had no authority to execute 
the writ at ‘the place where the property was situate, 
the purchaser (after the conveyance has been actually 
executed) ıs evicted by the execution-debtor by a title 
to which the covenants ın his purchase do not extend, 
he cannot recover the purchase-money fiom the execu- 
tiun-creditor either at law or in equity. 


Garth, C.J.—In this case the plaint as it 
now stands was presented for admission to 


Civil 


Mr. Justice Macpherson, and rejected by him 
on the Sth of September 1872 ns not dis- 
closing n sufficient cause of action. ° 

Upon appenl the plaint was ordered to be 
ndmitted, though the Court of appeal refrained 
fiom expressing any opinion as to its 
sufficiency ; aud a written statement was 
then filed by the plaintiff. 

The case then came on before Mr. Justice 
Phear for settlement of issues; and the ouly 
issue raised by the learned Judge was 
whether or not a good cause of action was 
disclosed in the plaint. 

The plaintiff, therefore, having had then 
ample warning, mast now be considered as 
having made the allegation in his plaint as 
strong and precise as was consistent with 
truth ; and we cannot make any presumption 
in his favor which the lnngunge of the plaint 
does not strictly warrant. 

The learned Judge in the Court below has 
decided that the facts stated in the plaint 
dieclosed no cause of action; nnd we are 
now to determine whether or no the learned 
Judge was right in so holding. 

The plaint states that, on the application 
of the defendant (the respondent in this 
nppenl), a writ of fieri facias was issued to 
the sheriff of Caleuttainasuitin which the 
respondent bad recovered judgment, directing 
the sheriff to levy a certain sum of money 
upon the property moveable and immovealble 
of the execution-debtor in that suit within 
the provinces, districts or countries of 
Bengal, Behar, and Orissa, or in the pro- 
vince or district of Benares or in any 
other factories, districts, or places which then 
were annexed to or made subject to the Pre- 
sidency of Fort William in Bengal, by seizure 
nnd if necessary by sale thereof. That the 
said writ did not legally authorize the levy 
of the sum in the said writ mentioned by the 
seizure or snle of immoveable property in 
Oudh. That the sheriff, by the authority 
of the execution-creditor, the present res- 
pondent, and on the express instructions of 
his attorney, and professing to act under 
nud by virtue of the said writ, seized the 
right, title, and interest of the execution- 
debtor in a certain talook in Lucknow in the 
District of Ondh ; nnd that the said sheriff 
after wards put up to sale the same right, title, 
and interest of the execution-debtor. 

That one Dianut-ul-Dowlah became the 
purchaser of the property for 26,000 rupees, 
and that a bill of sale, of which a copy is 
annexed to the plaint, was executed to him 
by tho sheriff accordingly. That Dianut-ul- 
Dowlah, upon the delivery of the bill of sale, 
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paid to the sheriff the whole 26,000 rupees, 
who, on the 12th October 1866, pnid to the 
respondent's attorney 6,000 rupees, and on the 
25th October 1867 paid to the respondent 
himself the balance of the purchase-money 
less his poundage and charges ; and that the 
sheriff, by his officer put the snid Dianut-ul- 
Dowlah in possession of the talook ; but that 
such sale and delivery of possession was not 
legal or operative by the law then in force 
in Oudh, and did not pass the right, title, and 
interest of the judgment-debtor or other 
persons in the said talook to Dianut-u!-Dow- 
lah ; that Dianut-nl-Dowlah instituted pro- 
ceediags for a partition of a portion of the 
premises purchased under the bill of sule, 
whereupon the Judicial Commissione! pro- 
nounced the sale to be null and void and set 
it aside ; and that his decision was confirmed 


on appenl by the Commissioner of the Luck- 


now Division. The plaint then alleges that 
the order of the snid Commissioner was 
final and conclusive, and that the said salo 
was thereby set aside and annulled, and the 
said Dianut-ul-Dowlah was on or about tho 
month of August 1868 removed from posses- 
sion of the property. 

And the plaintiff sets out an account 
showing that Dianut-ul-Dowlah collected the 
sum of 10,937-10 whilst he was in posses- 
sion,—from which, after deducting Govern- 
ment revenue and other charges, a balance 
was left of Rs. 446-6-9, pie which he 
says is all the profit which Dianut-ul- 
Dowlah obtained from the property, and the 
plaint then states that Dianut-ul-Dowlah 
died leaving the plaintiff (the appellant) his 
executor, and that he, the appellant, applied 
to the defendant for repayment of the sum 
of Rs. 26,000, but that the defendant refused 
to pay the same or any part thereof. The 
plaintiff also states that his cause of action 
arose on 12th October 1866, nod upon these 
facts he claims a judgment for the sùm of 
Rs. 26,000 and interest. 

The Jenarned Judge in the Court below 
considered in the first place that there is 
nothing on the face of tbe plaint to 
show that the proceedings of the sheriff and 
nlso of the execution creditor, the present 
defendants, were uot perfectly bona fide, and 
in this we entirely agree; whatever illegality 
or irregularity took place appears to have 
been the result of the mistake ; and there is 
nothing to show that any of the parties had 
the least notion that they were doing any 
thing but what the law warranted. 

It is stated, however, distinctly in the 
plaint, and we must assume it as established, 
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that the sheriff has no right to execute tho 
writ upon property in Oudh; and we will 
niso assume, though it is not go clearly stated 
In the plaint a it might be, that the result 
of the proceedings before the Commissioner 
was that the sale of the sheriff was declared 
to be null and void, and that the plaintiff's 
testator was thereupon removed and evicted 
from the property. 

The question then arjses, can the pur- 
chaser, at n sale by the sheriff under a writ 
of fiert facias, upon being evicted from the 
property purchased by the eXecution-debtor, 
recover the purchase-money which he has 
paid from the execution-creditor, if it should 
turn out that the sheriff had no authority 
to execute the writ at the place where the 
property was situate ? 

We are asked by tho appellant to consider 
and decide the case upon the assumption, 
that the sheriff, in seizing, selling, and con- 
veying the property, was the agent of the 
execution-creditor ; that the execution-credi- 
tor was in fact the vendor; and as he had 
no right whatever to deal with or sell the 
property, there was n total failure of con- 
sideration, and that cousequently the money 
paid to him for the purchage became money 
had and received to the use of the plaintiff's 
testator. 

The case which appeared to be most 
strongly relied on in sapport of this view 
was Johnson v. Johnson, 8 B. and P., 162, 
but that case $ very plainly distinguishable. 
There a house was gold for £300, and the 
. parchase-money was paid; but before the 
Conveyance was executed the purchaser was 
evicted for want of title in the sellers ; and 
under those circumstances the purchaser was 
allowed to recover at law the £800 from the 
vendor as money had and received to his 
use. But that was upon the express ground 
that no conveyance had been executed; and 
that has always been considered the true 
ground upon which the case was decided, 

But where the conveyance has beep actu- 
ally executed, and the purchaser is evioted 
by a title to which the covenants in his 
purchase-deed do not extend, it is clear from 
the authorities that he cannot recover the 
purchase-money either at law or in equity 
(see Sugdins, V. and P., 549, 14th edition, 
where most of the authorities are collected, 
and the case of Clark v Lamb in the ©. P., 
reported in the 10th volume of L. R.C. P. 
is to the same effect). 

The principle of these cases is directly 
applicable to the present. The purchaser 
has the means of inquiring into his vendor's 
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title. He is bound to satisfy himself of the 
goodness of the title which he buys ; and to 
prétect himself by proper covenants ; and we 
know of no authority for saying that a pur- 
chaser at a sheriffs sale, who expressly buys 
only the title and interest that the sheriff has 
t® sell him, is in a better position than any 
other purchaser. If he chooses to buy im- 
prudently, he must take the consequences of 
his imprudence. 

But apart from this consideration, which 
of itself affords in our Opinion a complete 
answer to the plaintiffs claim, there are other 
objections which present additional difficulties 
in the way of the plaintifs succeeding in 
this auit. 

In the first place, we cannot discover that 
there was any privity of contract between 
the plaintiff and defendant which would 
justify the former in treating the latter as 
the party who had sold him the property. 

The fact of the defendant and hig attorney 
having directed the sheriff to seize this pro- 
perty might have made the defendant answer 
able in tort to the judgment-debtors for 
the act of seizure. But it does not follow 
from this that the sheriff was the defendant's 
agent to sell this property ; and still less, 
the defendant's agent for the purpose of 
making a contract and’ executing a convey- 
ance to any person who might become the 
purchaser at the sale. 

Then again, there is the further difficulty, 
that having regard to the fact of the plain- 
tiffs testator’s long continuance in the posses- 
sion of this property, and in receipt of the 
rents and profits, it is impossible that under 
any circumstances the plaintiff could sgus- 
tain a claim against the defendant in the 
shape which this plaint Assumes, viz., a claim 
for money had and received, upon the ground 
that the consideration has wholly failed. 

The only conceivable form in which a suit 
could be maintained under such circumstances 
would be by a proceeding in the nature of a 
bill in equity to set aside the sale and convey- 
ance and praying that an account might be 
taken in which the receipts and profits 
realized hy the plaintiff’s testators on the one 
hand would be set off against the amount of 
putchase-money, and the outgoings of the 
property on the other. 

For these reasons we consider that upon 
the plaintiff's own statement he has failed to 
make out any ground of claim, either legal 
or equitable, as against the defendant. 

The appeal must, therefore, be dismissed 
with costs on scale 2, 
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The 20th August 1876. 


Present: e 


The Hon’ble F. A. Glover and Romesh 
Chuuder Mitter, Judges. 


Hindoo Customs— Purdah-Nusheen Ladies —Agt 
VIII of 1859 s. 21. 


In the matter of 
Mainath Sing, Pedtioner, 


versus 


Mussamut Moorta Kooer and others, 
Opposite Party. 


Mr. R. T. Allan for Petitioner. 
Mr. M. L. Sandel for Opposite Party. 


In the case of an unmauried girl of some 12 years 
of age, without any distinguished rank or station, 
but belonging to that class of Hindoo society the female 
members of which never go out in public, 1t was HKLD 
that she was entitled to the privilege of Act VIII of 
1859 s, 21, even though it was essential to have her 
testimony in a case recoided by the Judge himself and 
that her testimony should be taken out of Court under 
suitable precantions. 


Glover, J.—WaeEn this rule was granted 
it was uot our inteution to call upon the 
opposite party to show cause why the case 
should not be removed from the file of the 
Officiating Judge of Shahabad to that of the 
Judge of Patna. We refused this portion , 
of the application, and it was by mistake ' 
that it was included in the order. I think 
it right also to state that Mr. Allan, the 
pleader for the petitioner, did not press this 
part of his case. ’ And it is only fair to Mr. 
Geddes, the then Officiating Judge of Shaha- 
bad, who made the order petitioned against, 
that he should be informed of what our 
intentions were. Mr. Geddes is not now nt 
Arrah, but a copy of this part of our order 
can be sent to him. 

On the merits of the application we have 
to decide whether the Officiating Judge was 
justified in insisting ou the presence of 
Rajun Kooer in his cutcherry to give evi- 
dence. 

I agree with Mr. Geddes in thinking that, 
under the circumstances, it was esseutial to 
have the testimony of this young lady 
recorded by the Judge himself, and that with- 
out it, it would be impossible to dispose 
satisfactorily of the opposition claims to the 
custody of the person of Rajun Kooer her- 
self or to the management of her property. 

Mussamut Rajun Kooer is an unmarried 
girl of some 12 years of age, and without 
being of any distinguished rank or station, 
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must be taken to belong to that class of Iin- 
doo society the female members of which 
never go out in public, but are to all intents 
und purposes ‘purdali-nusheen” ladies. 
Indeed, from the precautions which the 
Officiating Judge himself proposed to take it 
1s evident that he considered Mussamut R yun 
Kooer to belong to this class, and her uge 
(12 years) is too far advanced to allow of 
any of the immunities of childhood. I tke 
it, therefore, as an undisputed fact thus 
Mussamut Rajun Kooer, though 12 yenrs olu 
only, and unmarried, is a Hindvo putdish- 
nusheen lady, and entitled to the conailer- 
ation “always shown to such persons. It 13 
true that the affidavit filed by the petitioner 
does not specifically state that Mussamut 
Rajun Kooer is entitled to this privilege, 
but I do not wish to take a technical view of 
the matter, or to deprive the gil of tho 
advantages of her position in life on that 
ground. 


Section 21 Act VIII of 1859 prescribes 
that “women who according to the custom 
“and manners of the country ought not to 
‘fbe compelled to appear in public shall be 
“exempt fiom personal appearance iu 
“Court.” The Officiating Judge seemnis to 
have somewhat overlooked the meaning oF 
this Section and to have thought that by 
taking many and extraordinary precautions, 
he could have Mussamut Rajun Kooer’s evi- 
dence inken before him in Cowart, and sull 
avoid offending Hindoo native customs aud 
prejudices, and if this could have been deue 
by precautions I have no doubt that the 
Officiating Judge’s measures were well adapt- 
ed to the end in view. But if Mussamut 
Rajun Kooer is a woman who by the custom 
and manners of the country does not, and 
ought not, to be compelled to appear in public, 
then it follows that she has the privilege 
of being exempt (in civil cases of course) 
from personal appearance in Court, and the 
order of the Officiating Judge compelling 
her so to appear was an improper one. 

It may be that Rajun Kooer’s two elder 
and married sisters are willing to appear 
and give evidence in the Civil Court, but 
that does not affect the younger one’s privi- 
lege. 

There is a way, however, which will 
probably answer the purposes of all parties— 
of the Judge who wishes to have the statv- 
ment of Rajun Kooer before him, and of 
the parties to this litigation who wish to 
avoid the necessity of the girl’s nppearing 
in Court; and from what passed at the bar 


during the argument, E believe that fbe 
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arrangement would be agreed to by the 
petitioner. This arrangement is, that Mussa- 
mut Rajun Kooer is to proceed to Arrah 
to some suitable house to be provided by the 
petitioner, and there be examined by the 
Judge in person in due accordance with 
Hindoo social ordinances, and after such 
precautions taken os the Judge thinks suit- 
able for ensuring the identity of the witness 
and her freedom from undue influence. In 
this way the Judge will obtain what he thinks 
so necessary (and in which I fully agree 
with him) the personal wishes of the girl 
taken down from her own mouth, without 
interference on the part of any of her family 
whilst Mussamut Rajun Kooer herself will 
not be obliged to “appear in Court.” 

I would make this rule, therefore, abso- 
lute but without costs (as there was very 
great exaggeration in the petition and aff- 
davit), and direct that the examination of 
the girl Rajun Kooer be conducted in the 
manner detailed above. 

Mitter, J.—I concur in this order, 


ey 


The 25th August 1875. 


Present: 
The Hon’ble A. G. Macpherson and H. B. 
Lawford, Judges. 


Dismissals on the same Ground—Separate Judg- 


ments, 





Guise No. 1777 of 1874. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Bhaugul- 
pore, dated the lst May 1874, reversing 
a decision of the Sudder Moonsiff of 
that district, dated the 16th January 
1874. 


Ramadheen Singh and another (Plaintiffs) 
x Appellants, 


versus 
Jata Manjhee (Defendant) Respondent. 


Baboos Chunder Madhub Ghose and Judoo 
Nath Sahoy for Appellants. 


No one for Respondent. 


Where two suits for rent brought by the same party 
against different defendants weie dismissed on the 
ground that the Judge entirely disbelieved the evidence, 
HELD that it was unnecessary to record a separate judg- 
ment in each case, 


Lawford, J—Wz2 think there is no force 
in plaiatiffs’ contention that the Subordinate 
Jugge should have recorded two separate 


decisions in the suits brought against Jata 
Manjhee respondent and Chunku Manjhee. 

‘Che witnesses were examined ‘by the 
Moonsiff in the case against Chunku respect- 
ing the kabooleuts said to have been executed 
by both defendants, and as the Subordinate 
Judge dismissed both the suits on the ground 
that he entirely disbelieved the evidence, it 
was quite unnecessary to record a separate 
judgment in each case, =" 

We gee no reason, however, why plaintiff 
should be deprived of the rent which Jatn 
Manjhee admitted to be due, and deposited 
in the Moonsiff’s Court, and we therefore 
amend the Subordinnte Judge’s order, and 
declare plaintiff entitled to receive the sum 
which has been deposited. 

We make no order as to costs, 

Respondent does not appenr. 

Macpherson, J.—I concur. 


The 25th August 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Act XX VII of 1860—Reviews. 


¢ 


Case No. 8 of 18785. 


-~ 


Application for Review of Judgment passed 
by the Howble Justices F. A. Glover 
and Romesh Chunder Mitter, on the 22nd 
July 1875, in Miscellaneous Appeal 
No. 188 of 1875. 

Musst, Poona Kooer (Respondent) 
Petitioner, 


VETSUS 


Musst. Khuthun Kooer (Appellant) Opposite 
Party. 


Messrs. Branson, R. T. Allan, and E. 
Jlendes for Petitioner. 
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Baboos Mohesh Chunder Chowdhry, Bama 
Churn Banerjee, Hem Chunder Banerjee, 
and Probodh Chunder Mitter for Opposite 
Party. 


The provisions of the Code of Civil Procedure regaré- 
ing reviews of judgment are applicable to orders passed 
under Act XXVII of 1860. 

Glover, J—Tuis review was admitted to 
argument to see whether our order of the 
22nd of July was not defective in so far as 
it made no provision for the tuking of secu- 
rity from the party to whom the certificate 
under Act X XVII of 1860 has been granted. 
Baboo Mohesh Chunder Chowdhlry, who has 
appeared for the opposite party, contends that 
the Jaw does not provide for a review in a 
. case like this, nnd has quoted in support of 
his argument the case of Sivee and others 
against Chenama and another, to be found in 
Volume V, Madras High Court Reports, page 
417, in which it appears to be laid down that 
the provisions of the Code of Civil Proce- 
dure regarding reviews of judgment are not 
applicable to orders passed nader Act XXVII 
of 1860 ; but there is another case which has 


been decided in this Court,—uamely, that of . 


Hameeda Bibee v. Noor Bibee, reported in 
Volume IX, Weekly Reporter, page 394, in 
which the coutrary has been ruled, and which 
ruling we think we ought to follow. We see 
no reason why this Court should not exercise 
jurisdiction in the matter and consider the 
merits of the application for demanding secu- 
rity to be taken from Musst. Khuthun Kooer, 
to whom the certificate has been granted. 
This lady, although she is one of the un- 
doubted heirs to the estate, aud will, if, she 
lives, succeed as such to a considerable share 
of the property, will ouly have a widow’s 
estate ; and if she were to die shortly after 
the certificate were granted to her, and after 
she had collected the debts due to the estate, 
without giving security, the reversionary 
heirs might suffer, With the amount of 
security to be taken this Court has no con- 
cern; itis a matter which will be disposed 
of under Section 6 Act XX VII of 1860 by 
the District Judge; but at the same time it 
is only fair that in deciding what amount of 
security should be required from Musst. 
Khuthun Kooer, the Judge should consider 
the facts contained in the petitions put in not 
only by her but by the other widow of Toon- 
dun Singh as to the amount of the debts 
said to be due to the estate. 
We shall give no costs in this application. 
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The 25th August 1875. 


“Present : 
The Hon’ble Sir Richard Garth, Kt., Chief 
Justice, and the Hon’ble W. Markby, 
Judge. 


Maintenance toa Wife leavine her Husband's 
Protection—Hindoo Law— Codes of Criminal 
Procedure. 


Appeal from the judgment of the Hon'ble 
Justice J. B. Phear, exercising the Ordi- 
nary Original Civil Jurisdiction of the 
High Couri. 


*Sitanath Mookerjee ( Defendant) 
Appellant, 


versus 


Sreemutiy Haimabutty Dabee 
Respondent. 


(Plaintif) 


Messrs. Lowe and Stokoe for Appellant, 


Messrs. Branson and Bonnerjee for 
Respondent. 


Under Hindoo law, mere unkindness or negleot short 
of cruelty would not be a sufficient justification for a 
wife ın leaving her husband’s house, 

Reference being had to the first Code of Criminal 
Procedure (XXV of 1861) and to the existing Code, X 
| of 1872, s. 636, unless a husband refuses to maintain his 
| wife ın his house, or has been guilty ct acts of crueity 

which would justify her in ie is protection, she is 
not entitled to maintenance while living apart from her 
husbaud. 


Garth, C.J.—Tats was a Suit instituted 
by a Hindoo wife against her husband, who 
is a Jeoolin Brahmin, to obtain an order from 
the Court for the payment of a sum for past 
and future maintenance, upon the ground, 
that she has been compelled by her husband's 
cruelty to leave her house, and seek a home 
among her own relations. 

The Court below have made a decree in 
her favor for the sum of Rs. 10 a month for 
the future during her natural life, and for 
Rs. 100 for past maintenance. Against this 
decree the husband has appealed ; and we 
have to consider whether it ought to stand. 

It appenrs that the plaintiff was married 
to the defendant when she was 7 years old 
(about the year 1840). She was his first 
wife, and they appear to have lived very 
happily together for several years. She had 
one child when she was 14 years of age, 
which died, and from that time she seems 
to have lived for the most part at her father’s 
house, who was in good circumstances, her 
husband visiting her there from time to time. 

The husband then married a second wife, 
who is still alive; and this second marriage 

© 
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evidently became a serious matter of dis- 
agreement between them. They do not 
appear to have ever been on very comfort- 
able terms after that, slthough the defendant 
continued to visit the plaintiff occasionally 
up to about 15 years ago. 

So long as the plaintiff's father lived, he 
continued to suppoit her; but after his 
death, which occurred about 14 years ago, 
the plaintiff became in difficulties ; and she 
has since been living for the most part on 
her nephew’s charity. 

On the 11th of November 1866 the plain- 
tiff sent her husband an attorney’s letter, 
claiming from him a sum of Rs. 9,500 by 
way of arrears of maintenance since the 
year 1850, and a farther sum of Rs. 50a 
month for future maintenance, and threaten- 
ing legal proceedings unless this demand was 
complied with. 

Considering that the husband was at that 
time a clerk in on attorney’s office at a very 
moderate salary, and had no other means of 
livelihood, it is almost needless to suy that 
this was a very extravagant claim, and not 
at oll calculated to lead to amicable relations 
between the parties. 

No answer was sent to this letter; but 
the defendant says, that he then went and 
asked the plaintiff, as he had often done 
before, to come and live with him at his own 
house. The plaintiff denies this; but it is 
probable that some invitation of the sort was 
given, for wishin two or three months of the 
date of that letter the plaintiff did go to her 
husband’s house and stayed there about a 
fortnight. 

For the first few days of that time she 
appears to have been treated kindly, 
although her husband did not consort with 
or speak to her; but after that she says 
there was a change in the manner of the 
other inmates of the house; and it is pretty 
clear? that she and the second wife were 
not upon good terms; and tbat the 
plaintiff was jealous and annoyed at her 
husband’s cold treatment. A rupture then 
took place between them; she endea- 
voured to force herself into the defendant’s 
presence (as she says to speak to him), and 
although it is not quite clear what happened, 
even from her account, we believe that the 
defendant did on that occasion repulse her 
with some show of anger and impatience, 
and pushed her with his hand away from 
him. 

A day or two after this she left the house, 
and has not attempted or been willing to 
return to it. 
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On the 29th of June 1874, the plaintiff, 
through her attorney, sent defendant the 
folowing letter :— 

“ Baboo Sitanath Mookerjee. 

“ Sir, 

“ Under instructions from your wife, Sree- 
‘emutty Haimabutty Dabee, I beg hereby to 
“call upon you to make some suitable pro- 
‘vision for het maintenance and homestead 
“as may be proper according to her rank 
“and station in life as your wife, nnd whom 
“ you have turned out of your house without 
“cause, and 1efuse to maintain. 

“Tam further instructed to ask you to pay 
“all arrears of maintenance from the time 
“of bing driven out of your house over 
“eight years past. 

“ I am further instructed to give you notice, 
“which I hereby do, that unless you comply 
“with the ubove requisition within four days 
“from the date hereof, legal proceedings 
“will be adopted agninst you as my client 
“may be advised without further reference, 


“ Yours obediently, 


DinonsatTH Boss, 
Attorney-at-law. 
5 Old Post Office Street, 
Calcutta, 29th June 1874,” 
To that letter the defendant’s employers, 
who are a highly respectable firm of attorneys, 
returned from the defendant this answer :— 


“ Calcutta, 2nd July 1874. 
“ Bnboo Dinonath Bose. 

“ Dear Sir, 

“ Bahoo Sitanath Mookerjee, who is a 
“ writer in our office, has handed to us your 
“letter to him of the 29th ultimo, calling 
“upon him to make some suitable provision 
“for the maintenance of hia wife Sreemutty 
“ Huimabutty Dabee, whom you allege our 
“client has driven out of his house without 
“& cause and refuses to maintain. 

“ In reply, we are instructed to inform you 
“that it is not the fact that our client’s wife 
“ was driven by him out of his house, but 
“that, on the contrary, your client wrong- 
“fully, without any good or sufficient cause 
“for reason, and of her own accord, left her 
“ husbana’s house fully twenty years ago, and 
“she has ever since, with the exception of n 
“short interval of a few days, refused to 
“return thereto, although our client has been 
“and still is willing to receive her therein, 
“and to maintain her there in a proper 
“and suitable manner. 

“If your client will return to her hus- 
“band’s house she will be received and main- 
“tained in a proper manner; but as long as 
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“she remains away from him, our client 
‘declines to provide her with maintenance, 
“ and she must look for it, as she has hither- 
‘to done, to her relatives, with whom she is 
“ residing, and who are well able to afford it. 


“ Yours faithfully, 
“ TROTMAN, CHATTERJEE, AND WATKINS.” 


No reply, of any sort was sent to that 
letter, aud withdut aay further notice or 
communication, this suit was commenced on 
the Ist of August 1874,—1that is, about a 
month after the last letter was written. 

In this state of facts we have to consider 
whether the plaintiff has disclosed any suffi 
cient grounds for absenting herself from her 
husband’s house, and claiming at our hands 
a separate maintenance from her husband, 
either past or fulure. 

The learned Judge in the Court below has 
thought it right to grant her prayer, doth for 
the past and the future. The order which 
he has made amounts practically to a decree 
for a judicial separntion, because, having 
regard to the plaintiffs expressed determina- 
tion not to live with her husband, the 
providing her with a separate maintenance 
during her natural life, which will enable 
her to live apart from him, will naturally 
have the effect of making the separation 
which now exists more complete and lasting. 

Now, what is the Hindoo law upon this 
subject? 

. It is clear that, according to that law, a 
wifes first duty to her huband is to submit 
herself obediently to his authority, and to 
remain under his roof and protection ; and 
although it might be very difficult to deduce 
from the authorities at the present day any 
definite rule as to the causes which would 
justify a wife in leaving her husband’s house, 
it may safely be affirmed that mere unkind- 
ness or neglect short of cruelty would not be 
a sufficient justification. 

That the law of modern times does recog- 
nize the right of the wife to leave her 
hosband in certain cases of cruclty is appa- 
rent from the provision introduced into the 
first Code of Criminal Procedure in the year 

1861, and reproduced in 

Siren monde the Farts Code* in 
Section 586, which provides that a man may 
be ordered to maintain his wife who refuses 
to, live with him if the Magistrate be satisfied 
that the husband is “ living in adultery, or 
has habitually treated his wife with cruelty.” 
But it is further enacted by the same Section, 
that no wife shall be entitled to receive this 
allowance from her husband, if she is living 
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in adultery, or tf, without any sufficient 
reason, she refuses to live with her husbund, 
or if they are living separately by consent. 


Wo ore not at all prepared to say that the 
jurisdiction or powers of the Civil Courts me 
bound or limited in any degree by this Sec- 
tion of the Criminal Code; but we do 
consider that in such a case ns the present 
these provisions may be usefully regarded ns 
a guide to what the Legislature considered to 
be the correct law upon the subject; and 
unless we can see that the husband in th's 
instance has refused to maintain his wife in 
his house, or has been guilty of acts af 
cruelty, which would justify her in leaving 
his protection, she is not entitled to the relier 
for which she prays. 

Now, what are the facts here ? 

In the year 1866, the plaintiff having been 
for years living separately from her husband 
with her own relations, returns (at his m- 
stance ns we believe) to her husband’s house. 
She admits being treated kiudly there for a 
time ; and although after that she complains 
of the behaviour towards her of the other 
inmates, there was certainly nothing in that 
behaviour to justify her in leaving the house ; 
and as regards her husband, her principal 
complaint seems to have been that he dil 
not speak or consort with her. Then ensucs 
the scene between them which we have 
described, and which ended in ber leaving 
the house of her own accord, and, as he suys. 
without his knowledge, 

Under these circumstances, we are quite 
unable to discover anything in the detend- 
ant’s conduct which could justify the plain- 
tiff in voluntarily leaving his house, 

From that time to the present she has 
never attempted or wished to return to him, 
and what are her reasons for this? She 
brings no charge whatever against her hus- 
band’s moral conduct; and nowhere states 
any fears as to his future conduct towards 
herself. She says—“TI did wish to go buck. 
“I have not that wish now. Afier the 
“treatment I received, assaulted and turned 
“out, it is impossible to go back : what will 
“the females say P?” Her reluctance to go 
back may not be unnatural ; but it is pretty 
clear that it is not fear of ill-trentment fiom 
him which prevents her doing go. 

If the case, therefore, had stood thus, we 
do not see what ground the plaintiff would 
have for asking for a separate maintenance. 

But a very important element in this case 
still remains to be noticed. We allude to 
the letter of the 2nd July 1874. In that 
letter, which is written by a firm of attornefe, 
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whose standing and respectability ought to 
have proved some guarantee for the sincerity 
and bona fides of its contents, the plaintiff 
is expressly invited to return to her husband’s 
house, where she is told that she will be 
received in a proper manner, This letter at 
least deserved a well-considered and appro- 
priate answer ; but we fear that the real reason 
why no answer was given, was the deter- 
mination that the plaintiff had more than 
once expressed on no account to return to 
her husband’s house, whatever reception she 
might meet with there. 

Under these circumstances, we feel that 
we have no alternative but to reverst the 
order of the Court below. 

The appeal is allowed with costs on 
scale 2. 





The 26th August 1875. 


Present : 


The Hon’ble Sir Richard Garth, Kt., Chief 
Justice, and the Hon’ble E. G. Birch, 
Judge. 


Contract of Marrioge—Jurisdiction. 
Case No. 1641 of 1874. 


Special Appeal fiom a decision passed by 
the Subordinate Judge of Sylhet, dated 
the 20th April 1874, reversing a decision 
of the Moonsiff of Russoolgunge, dated 
the 8th Detember 1878. 


Shaikh Bhugun (Plaintiff) Appellant, 
versus 
Shaikh Rumjan (Defendant) Respondent. 
Baboo Grish Chunder Ghose for Appellant. 
Baboo Joy Gobind Shome for Respondent. 


A swit to enforce a contract of marriage cannot be 
entertained in the Civil Courts of this country. 


Garth, C.J.—We are of opinion that a 
suit of this uature will not lie in the Civil 
Courts of this country, and upon that ground 
we refuse to entertain it. 

It isa proceeding by one Mahomedan 
against another for specific performance of 
a contract of marriage between a boy whose 
age does not appear and a girl who is a child 
of five years old. The suit is brought by 
the father of the boy against the father of 
the girl, to enforce this contract of marriage, 
which is alleged to have been entered into 
between them, and to oblige the father of 
the girl to give her up to the boy’s father 
and guardian. 
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We believe that such a suit is altogether 
without precedent, and we consider that it is 
wholly unwarranted by law. 

Even in cases of contract of marriage 
entered into by adult persons, where the 
mariage has not actually taken place, no suit 
will le in England, nor, as far as we are 
nware, in any other country, to compel the 
parties to carry out such a contract, 
Actions will lie to recover damages for the 
breach of such contracts ; and after the 
marriage has been actually celebrated and 
consummated, suits may of course be brought 
in the Civil Courts both here and elsewhere, 
to compel the restitution of conjugal rights. 
But such suits are of a totally different 
character from this. We are clearly of 
opinion that a suit to enforce a contract of 
marriage cannot be entertained ; and we are 
only surprised to find that the Judges in the 
Courts below did not at once dismiss it upon 
that ground. 

This appeal must be dismissed with costs. 


The 26th August 1875. 


Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Forcible Cultivation—Damages. 
Cases Nos. 2979 and 2995 of 1874. 


Special Appeals from a decision passed by 
the Subordinate Judge of Patna, dated 
the 28th August 1874, modifying a deci- 
sion of the Sudder Moonsiff of that dis- 
trict, dated the 26th August 1874. 


Karoo Kahar and another (Defendants) 
Appellants, 


versus 
Nauboo Singh (Plaintiff) Respondent. 
Mr. M. L. Sandel for Appellants. 


Mr. J. Younan and Baboo Amarendro 
Nath Chatterjee for Respondent. 
A suit to recover the value of produce carried off 
without plaintiffs consent from his land, which had 
been forcibly retained in the cultivation of defendant 


No. 1, assisted by defendant No. 2, was HELD to bea 
suit not for rent, but for damages. 


Glover, J.—THEs8E two appeals are from 
the same judgment of the Subordinate Judge. 
The plaintiff sued to recover Rs. 428-4-6 
which .he said was the value of one half 
of the produce of certain lands of his 
which the defendant No. 1, assisted by 


1875.1 Civil 





the defendant No. 2, forcibly kept in his own 
cultivation, and the crops of which he carried 
off. A preliminary objection was taken ®to 
the hearing of this special appeal on the 
ground that this was a suit of the nature of 
a Small Cause Court snit, being virtually one 
for damnges under 500 Rupees and therefofe 
no special appeal lay. This objection seems 
to be a valid one. The wording of the plaint 
as regards the defendant~No. 2, Karoo Kahar, 
is clear. It describes him not as the culti- 
vator of the land, as the special appellaut’s 
pleader is desirous to make out, but as a 
creature and menial servant of the defendant 
No. 1; and it goes on to say that he, the 
defendant No. 2, forcibly carried off the 
crops of the land which the defendant No. 1 
forcibly, and without the consent of the 
plaintiff, cultivated. As against this defend- 
ant therefore this ia clearly a suit for 
damages. As regards the other defendant, 
Jugdeesh Narain, it is contended that he has 
been all along treated by the plaintiff as a 
tenant, but from the plaint it is clear that he 
is considered by the plaintiff to be in the 
snme category as the defendant No. 2, with 
this difference that he is described as the 
person who cultivated the land ; but as he is 
snid to have done so forcibly, it cannot be 
contended that the plaintiff, suing as he does 
for the hnkeemee share ‘of the produce is 
treating the defendant No. 1, as a tenant. 
The word “ Hakeemes” was probably only 
used to convey a proper idea of the measure 
of damages to which the plaintiff was 
entitled from the person who had forcibly 
cultivated the land and carried off the crops 
without his consent. It is an unfortunate 
use of the word ‘“hakeemee,” inasmuch 
as it has given colour to the special appel- 
Jant’s contention that the plaintifs suit was 
for the Inndlord’s share of the crop and 
therefore that he was virtually treating the 
defendant os his tenant. It bas been found 
by both the Courts below that the defendant 
Karoo Kahar is merely the servant of the 
defendant No. 1, and has nothing to do with 
the cultivation, and trat Jugdeesh Narain 
held possession of and cultivated the plaiu- 
tiffs land without his consent, and that he 
carried off the crops by violence. Under 
these circumstances this would be not a suit 
for rent but a suit for damages ; the damages 
having been assessed by the plaintiff at one 
half of what he considered to be the pro- 
duce of the land. This being so, the preli- 
minary objection that no special appeal lies 
must be allowed, and both spegial appeals 
must be dismissed with costs, 
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The 27th August 1875. 


Present: 
The Hon’ble E. G. Birch, Judge. 


Notice-— Substituted Service. 
Case No. 8100 of 1874. 


Special Appeal from a decision passed hy 
the Judge of Backergunge, dated the 
Tth September 1874, affirming a decision 
of the Second Sudder Moonsiff of thut 
district, dated the 18th December 1873. 


Buroda Kant Roy (Plaintiff) Appellant, 
versus 


Raj Churn Burnoshil (Defendant) 
Respondent. 


Baboo Kalee Mohun Doss for Appellant, 


Baboo Bhoobun Mohun Doss for 
Respondent. 


A notice is not duly served when it is merely fixed 
on the defendant's 1esidence, without any attempt beug 
made to effect personal service, 


In this ense both the Lower Courts havo 
found that the notice of enhancement was 
not duly served, innsmuch as it was mercly 
fixed on the defendant’s residence without any 
attempt being made to effect personal servic-. 
The Judge remarks: “ It is very easy to suy 
“that a notice was hung up ata person's 
“ residence, but that is not enough unless it 
“be shown that a real attempt was made at 
“ personal service.”’ 

The view taken by the Judge of the re- 
quirements of the law regarding substituted 
service is supported by the opinion expressed 
by their Lordships of the Judicial Committee 
in the case reported, XIX Weekly Reporter, 
page 853. “ Their Lordships are of opinion 
“that in cases of substituted service, that is, 
“ service substituted for the personal service 
“which the statute requires wherever it js 
“practicable, the Courts should take care 
“that the condition on which such substituted 
“‘gervice ia good, exists, namely, that the 
“person who ought to be served personally 
“is keeping out of the way. It will not be 
“sufficient to show that the notice has been 
“attached to the door, unless the condition 
“which renders such a mode of service good 
“ has been first established to the satisfaction 
“of the Court.” 

There is no error of law in the decision 
of the Judge, and the special appeal must be 


dismissed with costs, ü 
© 
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The 27th August 1875. 
Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Miter, Judges, 


Declaratory Rent Suit—Limuation—Act VIII of 
1869 (B. C.) s. 29. 


Case No. 1198 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 25th March 1874, modtfying a dect- 
ston of the Sudder Muoonsiff of that 
district, dated the 19th September 878. 


Heera Singh (Defendant) Appellant, 
versus 


Meer Akbur Ali (Plaintif) Respondent. 


Baboo Bhowanee Churn Dutt for 
Appellaut. 


Moonshee Mahomed Yusoof for Respondent, 


A swt to recover rent in cash and kind, which com- 
prehended a claun to have a particular share of the 
rent declared as the property of the plaintift, was HELD 
to be one which a Collector, acting under Act X of 1859, 
would have retused to entertain, and therefore tobe 
goveined not by the limitation presciibed by Act VIII 
(B.C) of 1869, 8. 29, but by che ordinary law of limit- 


» 


ation. d 


Glover, J,—Tuis was a suit to recover 
Rs. 8830-8-6 as rent in cash and kind (Nuk- 
dee aud Bhowlee) due ou certain laud of the 
plaintiff cultivated by the defendant. 

The Moousiff decreed the pluintiff’s claim, 
but on appeal the Subordinate Judge threw 
out the suit so far as regarded the Nukdeo 
rent For the :eut in kind he confirmed the 
Moonsiti’s decree. 

The first question we have to decide in 
speciel appeal 18, whether or not the plaintiff's 
suit 18 barred by limitation. If it 18 to be 
considered as an ordinary suit for rent and 
governed by Section 29 Act VIII (B.C.) of 
1469, the time will run from the lust day 
of the month of Jyet of the year in whicn 
the arrear became aue, or fiom Assur Ist, 
1277, E. S., and the plaintiff would not be 
barred, If, however, the ordinary law of 
limitation in force when the suit was insitut: d 
is to apply (clause 8 Section 1 Act XIV, 1859) 
then the three years will be counted from 
the date of the cause of action in this case, 
or from the date when the Khuruf aud 
Rubbee instalments of rent were due, and 
the plaintiff’s suit is by some days out of 
tiho, 
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In Gobind Koomar Chowdhry v. W. B. 
Manson and others, XXIII Weekly Re- 
p&ter, page 152, it has been held that Section 
29, Act VIII (B.C.) of 1869 applies only to 
such classes of cases as Act X of 1859 
Section 32 applied to—to suits, that is, for 
rears of rent simply such as the Collector 
could have entertained under that Act. i 

Now this cannot be said to be au ordinary 
guit for rent, inasmuch as it comprehended a 
claim to have a particular share of the rent 
declured as the property of the plaintiff ; 
and the Collector acting under Act X of 
1859 would have refused to entertain the 
ease. It follows that the limitation pre- 
scribed by Section 29 Act VIIL (B.C.) of 
1869 does not govern the suit, but the 
general limitation of Act XIV of 1859. 
` And the plaintiff's suit ought, we think, to 
have been dismissed on this ground. And 
there is leas hardship in this than might at 
first sight be supposed ; for not only did the 
plaintiff sue for an outrageously exaggerated 
amount of Bhowlee rent, but the crops 
actually grown on the land were cut and 
sold by the Court officers at the suit of the 
defendant, and the half share of the landlord, 
amounting to Rs. 200, is still in deposit at 
the pluintiff’s credit. 

The Subordinate Judge’s order must be 
pet aside, and the plaintiff's claim dismissed 
with costa. 


The 27th August 1875. 


Present: 
The Hon’ble Sir Richard Garth, Kt., Chief 
Justice, aud the Hon'ble E. G. Birch 
Judge. 


Reviews—A ppeal. 
Case No. 2331 of 1874, 


Special Appeal from a decision passed by 
the Subordinate Judge of Sylhet, dated 
the 4th July 1874, reversing on review 
his former deciston, dated the 13th 
June 1874, and affirming a decision of the 
Sudder Moonsiff’ of thut district, dated 
the 16th April 1874. 


Shaikh Ellem and avother (two of the 
Defendants) Appellants, 


VETSUS 


Mahomed Basheer and another (Plaintiffs) 
Respondents, 
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Baboo Joy Gobind Shome for Appellants. 


Baboo Grish Chunder Ghose for * 
Respondents. 


Tho production of an authority, to which the attention 
of the Judge was not called at the first trial, is not suffi- 
cient ground for demanding a second trial. If the Judge 
has decided improperly upon a point of law, that is a 
matter for appeal, not for review. 


Garth, C.J.—Inx this case the anme ques- 
tion mises as in the Inst, with this difference 
—Ist, that the Subordivate Judge of 
Sylhet reviewed his own decision instead of 
hig predecessor’s ; and 2udly, that he gives 
as a reason for the review that he was refer- 
red by the pleader to two authorities, decided 
by-the High Court many years ngo, one of 
which he considered to be opposed to his 
former judgment. 

He accordingly made an order for the 
review, and reversed hig previous decision. 

But the case appenrs to us to depend upon 
precisely the same principle as the last, and 
must be decided in the same way. It is less 
objectionable, no doubt, in one sense for a 
Judge to review his own decision than that 
of his predecessor ; but he has no more 
right to do so without sufficient reason iu 
the one ense than in the other ; and we can- 
not consider that the production of an autho- 
rity to which the attention of the Judge 
was not called nt the first trial, is sufficient 
ground for demanding a second trial. The 
paities ought to come prepared with all their 
materials, both of law and facts, at the first 
hearing, and if they do not come properly 
prepared, they ought not to be allowed, upon 
discovering that they have omitted to bring 
forward some decided case, to try the case 
over aguin upon the’ strength of their own 
omission. If the Judge had decided impro- 
perly upon a point of law, that would be a 
matter for appeal, not for review. 

The appeal will therefore be allowed. The 
second decision of the Subordinate Judge will 
be reversed, and his first decision confirmed ; 
and the appellant will be entitled to his costs 
of this nppenl, as well as the costs of and 
incidental to the review. 
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The 27th August 1875. 


Present: 


The Hon’ble F. A. Glover and, Romesh 
Chunder Mitter, Judges. 


Decree against Representatives —Execution-Sale 
—Act VIIL of 1859 s. 203. 


Case No. 1649 of 1874. 


Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 21st 
April 1874, affirming a decision of the 
Subordinate Judge of that district, dated 
the 16h July 1873. 


Lalla Seeta Ram (Defendant) Appellant, 
versus 


Ram Buksh Thakoor (Plaintiff) 
Respondent. 


Baboos Bhowanee Churn Dutt and Aubinash 
Chunder Banerjee for Appellant. 


Baboos Hem Chunder Banerjee nnd Taruck 
Nath Sen for Respondent. 


Where 1 property is described at the time of an exc- 
cution-sale as the property of judgment-debtors who 
were sued as mere representatives of a deceased jud- 


ment-debtor, primd facie what 1s sold 1s the prope iy 
of the ERAT debtor, and even if the decree is ın terma 
as if it were a personal decree, and does not follow tio 
wording of Act VIII of 1859, s. 208, yet it mus: lo 
constiued as if it was for the debt of she deceased. 


Mitter, J.—Tue facts in this spec'nl 
appeal are shortly these: A snit was brought 
against Duryno Thakoor and several other 
persons for the recovery of a certain sum of 
money. While that suit was pending, 
Duryao Thakoor died, leaving three sons, tho 
youngest of whom is Ram Buksh Thakoor, 
the present plaintiff. 

The plaintiff, who was conducting that 
suit after the death of Duryao Thakoor, 
brought upon the record the names of only 
two of his sons,—namely, Rughoo Nundun, 
who was a major then, and Motee Lul 
Thakoor, a minor, who was represented vy 
his eldest brother Rughoo Nundun. The 
present plaintiff was not at all brought upon 
the record. That suit resulted in a decrce, 
and in execution of that decree the rg't, 
title, and interest of the judgment-debtors in 
the property in dispute were sold and pur- 
chased by the present defendants. 

This suit has been brought by Ram Buksh 
Thakoor to recover his share in the disputed 
property on the allegation that by the sale 
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in question his share has not passed to the 
defendants. The sole ground upon which 
he bases his claim is, that as by the sale 
certificate only the right, title, and interest 
of the judgment-debtors were sold, and as 
in point of fact the judgment-debtors were 
. only two of the sons of Duryao Thakoor, and 
he was not one of them, therefore, by the 
nuction-purcHase, the defendants did not 
acquire his share. This contention bas been 
held to be valid by both the Courts below, 
and a decree has been passed in favor of 
the plaintiff. We think that, upon the facts 
found and admitted, this judgment is not 
correct. The question before us, I think, is 
set at rest by the decision of Sir Barnes 
Peacock in the case of Ishan Chunder Mitter 
v. Buksh Ali Sowdagur, reported at page 
614, Marshall’s Reports. The principle laid 
down in that case has been approved by 
their Lordships of the Judicial Committee, 
and has been followed in several cases by 
this Court. The principle laid down is 
shortly this, that where a property is de- 
scribed at the time of the sale as the property 
of judgment-debtors who are sued as mere 
representatives of a deceased debtor, prima 
facie what is sold in that case is the property 
of the deceased debtor. The facts of that 
case are these. A suit had been brought 
upon a bond executed by one Jug Mohun, 
against his widow Soobuddra. Jug Mohun 
had died leaving as his heir a minor son, who 
was the plaintfff in that suit. A decree was 
passed against Soobuddra, and although under 
the Jaw the decree should have been passed 
under the terms of Section 208 of Act VIII 
of 1859, yet for some reason or other this 
course was not followed, and the decree was 
passed against her as if she were the 
original debtor. The decree was executed, 
‘and in execution of that decree the right, 
title, and interest of Soobuddra were sold 
and purchased by the defendant in that case. 
The plaintiff in that case as the minor son 
of Jug Mohun then sought to recover posses- 
sion of the property on the ground that as 
‘he was not made a defendant, and as what 
was sold and purchased by the defendant 
was the right, title, and interest of Soobuddra, 
the widow, by the auction-sale nothing 
passed to the purchaser, In the Lower 
Courts he obtained a decree, and in special 
appeal this judgment ‘was reversed. Sir 
Barnes Peacock, in delivering judgment, 
makes the following observations :—‘* The 
“advertisement of sale referred to the num- 
“ber of the decree, and stated under the 
“head of whose property was to be sold, 


“that it was the property of the mother. 
“ In a further column it stated that the rights 
“aed interest of the debtor were the pro- 
“perty to be sold. If the parties who went 
“to that auction had referred to the decree, 
“they would have found that the debt for 
“which the sale was to take place was not 
“the widow’s but Jug Mohun’s, and that 
“the property to be sold under the decree 
“was not the widows but Jug Molhun’s, 
“ because Jug Mohun was really the debtor, 
“and the widow was sued merely in her 
“representative character.” ‘Then he quotes 
Section 203, Act VIII of 1859, and after 
quoting that Section he goes on to observe : 
“ Now, in the first place, the execution is to 
“ be levied upon the property of the deceased. 
“ Well, then, by this deoree stating that the 
“ widow’s property was to be sold, it was 
“ clearly the same thing as if it had stated 
“that the sale was to be for a debt of Jug 
“™Mohun’s which was recovered by the 
“decree.” This last observation clearly 
answers the case set up by the plaintiff. 
Although the decree in this case is in 
terms as if it were a personal decree against 
the two sons substituted in the place of 
Duryao Thakoor, and although it did not 
follow the terms of Section 203, yet putting 
upon it the same construction as that put in 
the case quoted, we must hold that it was 
clearly the same thing as if the decree had 
stated that it was for the debt of Duryao 
Thakoor. That being so, we think that 
prima facie we ought to hold that what was 
sold was the whole of the property of 
Duryao Thakoor. It is true that the plain- 
tiff, not having been made a defendant in that 
case, is not precluded from showing, if he can 
do so, that what was understood by the 
bidders to have been sold was not the whole 
of the rights and interest of Duryao 
Thakoor, but only the right, title, and interest 
of the two sons who were made defendants ; 
and also the plaintiff can show that it waa a 
collusive decree, and that he not having been 
made a defendant in that action, had no 
opportunity to show that the plaintiff in that 
case was not entitled to the decree which 
was passed. But these are facts which he 
must allege and prove, and in this case we 
do not find that any such allegations were 
made. We, therefore, think that we must 
hold on the authority of the case quoted 
above, that what was sold was the property 
of Duryao Thakoor, and not simply the right, 
title, and interest of the two sons of Duryao 
Thakoor, who were made defendants. Then 
it was contended that uuder the Mitakshara 
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law the minor sons are not bonnd to pay 
the debts of the father, and therefore the 
principle laid down in the case of IsRan 
Chunder Mitter will not apply to this case. 
It is not necessary for us to determine 
whether it is really under the Mitukshara 
law that only the major sons are liable for 
the debts of their father, for even supposing 
that to have been the Mitakshara law, it has 
been abrogated by Section 208, Act VIII 
of 1859. 

We think, therefore, that the judgment 
of the Lower Appellate Court in this case 
cannot be sustained. We accordingly decree 
this appeal, and dismiss the plaintiff’s suit 
with coats, 

Glover, J.—I concur. 


The 27th August 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Recurring Rights—Limitation—Act IX of 1871 
Sch. II Ari. 181. 


Case No. 1882 of 1874. 

Special Appeal from a decision passed by 
the Subordinate Judge of Shahabad, 
dated, the 12th June 1874, reversing a 
decision of the Moonstff of Sasseram, 
dated the 81st March 1874, 

Bahar Shab (Plaintiff), Appellant, 


VETsUs 


Pero Shah (Defendant), Respondent. 
Mr. M. L. Sandel for Appellant. 


~ Moonshee Mahomed Yusoof 
for Respondent. 


In a suit to recover burial fees, the right to which 
occurred whenever a corpse was bronght for burial, the 


period of limitation was HELD to be twelve years from 
the date of the first refusal of the enjoyment of the 
right. 


Glover, J.—We think that the Subordi- 
nate Judge was wrong. 

The suit was for recovery of a share in 
certain burial fees, and the plaintiffs right 
to this share has been declared in a decree 
made between the parties by the Civil Court 
in 1868. 

The plaintiff alleges that he continued to 
receive his dues till 1878, when the defendant 
refused to divide with him, on which he 
brought a suit in the Small Cause Court 
for the value of the fees appropriated, which 
was dismissed. 

The Subordinate Judge has held that as 
the plaintiff has had no possession of the 
fees for a period of more than twelve years 
his suit is barred, aud that the decree ot 
1868 gave him no such possession, never 
having been executed. 

Now, this decree was in the nature of a 
declaration of plaintiff’ right to receive n 
share of the fees, and there was no necessity 
to execute it, the order being made on a 
compromise by both parties. 

But in any case the plaintiff would not bo 
out of time. His suit is to establish a right 
which recurs whenever a corpse is brought 
for burial, and the limitation period would 
therefore be twelve years from the date o? 
the first refusal of the enjoyment of the 
right. Vide No. 181, Schedule 2, Act IX 
of 1871. Now, if there bad been any re- 
fusal on the part of the defendant previou» 
to 1868, that must be held to have been 
satisfied by the compromise, and limitation 
would ran only from apy subsequent. 
refusal, The plaintiff says that this refusa! 
took place in 1873; but however that may 
be, it cannot be placed any farther back this 
1868, and that would make this sufi well 
within time. 

The question of the plaintiff’s title has 
been disposed of between the parties by the 
decision of a competent Court. An attempt 
has been made to throw discredit on that 
decree, and to suggest that it was improperly 
obtained ; but although this was one of the 
defendants objections in the Court below ho 
made no attempt to substantiate it or to 
prove that the decree of the plaintiff was 
fraudulently obtained. 

The judgment of the Subordinate Judge 
is reversed, aud that of the Moonsift restoicd 
with costs. 


‘ re kad 
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E The 30th August 1875. 


Present: 


The Hou’ble A. G. Macpherson‘ and H. B. 
. Lawford, Judges. 


Rent Suit— Limitation. 


Case No. 3198 of 1874. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Bhaugul- 
pore, dated the 30th September 1874, 
affirming a decision of the Sudder Moon- 
stiff of that district, dated the 138th 
April 1874. 


Elahee Buksh (Plaintiff) Appellant, 
E versus 
Shaikh Janoo (Defendant) Respondent, | 
_ Mr. M. L. Sandel for Appellant. 


, + Moonshee Abdool Baree for Respondent. 


- Ina suit by a moostajir for rent of land held by him 
under a pottah, from the zemindar, when the zemindar’s 
right was admitted: and the defence simply was that 
for more than 25 years defendant, and those under whom 
he claimed, had ogenpied the land without paying rent: 

Herp that the question of limitation could not pro- 
perly arise, as no adverse possession was alleged, 


Macpherson, J.—T uta case must go back 
to the Moousifl’s Court to be retried. 
© A question seems to have been raised in 
the Lower Appellate Court’as to the right 
of the plaintiff, as moostajir,’to sue when 
the zemindar under whom he holds, has for 
very many years not collected rent from the 
occupiers of these lands, This point ap- 
penrs not to have been taken before the 
Moonsiff, and consequently the plaintif did 
not give such’ evidence os to it as no doubt 
the might have given. 

The plaintiff claims now to be entitled to 
put in his pottab, and to show that under it 
he has the same right to have rent assessed 
‘upon these lands as the zemindar’ who gave 
‘him the pottah himself had. 

It is tolerably clear that if the pottah 


conveys to him generally the rights of the: 


vemindar in this property, the plaintiff will 
have the same-rights as-‘the zemindar .to 


assess rent on this land. Of course alt de- 


poyda oh the terms of the pottuh, If there 


© 
re 


is nothing in that which excludes the right 
Which the plaintiff clnims, and the Court 
fius that the plaintiff has the same rights 
as the zemindar, the Court will then decide 
whether this suit, if it had been brought by 
the zemindar, would lie,—that’ is, whether 
tifo zemindar himself could assess rent on 
these Jands in the way that the plaintiff 
wishes to have it assessed. . 


The Lower Appellate Court has referred to 
the question of limitation in a confused 
manher ; and it is difficult to say whether it 
did, or did not mean to find that limitation 
barred this suit. But in truth no question 
of limitation can properly arise. There is 
no adverse possession alleged. . The zemin- 
dar’s right to the land is admitted: and 
the defence simply is that for five and 
twenty yenrs, and for a term even prior to 
that, the defendant, and those under whom 
he claims, have held the land without paying 
any rent, 


In the 4th paragraph of the defendant’s 
written slatement, it is stated, that no rent 
is payable for this land, because by a custom 
which prevails in Chuck Mehdi all respectable 
persons hold their homestead lauds without 
payment of rent. Aud the Lower Courts are 
apparently of opinion that as a matter of 
fuct none of the homestend lands in this 
Chuck do pay rent. But we do not know 
what is meant by a custom that one man 
shall hold ‘another man’s land without paying 
rent for it. The alleged custom is contrary 
to common sense, and bad in law, and enn- 
not be recognized or given effect to. We 
say nothing of the vagueness and uncertain- 
ty of a custom which is dependent on the 
“respectability ” of the persons who are to 
be benefited by it. 


Lhe Court must discharge ita mind alto- ` 
gether of any question of custom, or the 
respectability or otherwise of the defendants. 

The zemindar’s title to the land being 
admitted, rent is prima facie assessible on the 
laud by him. And the simple question is 
whether, apart from the custom alleged, the 
defendant proves any right, either by’ grant 
from the zemindar, or otherwise, to hold this 
land without payment of, rent, The case 
must be decided according to the strict 
rights of the parties, who are at liberty to 
adduce ‘fresh evidence, f a 

The decrees of the Lower Courts are set 
aside, and the case is remanded to-be retried. 
It must be taken up and disposed of at once 
out of its turn. i 


There will be no coats, of this appeal. 
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The 30th August 1875. 
Present: ® 


‘The Hon’ble Sir Richard Garth, Kt, Chief 


Justice, ond the Hon’ble E. G. Birch, 
Judge. 


9 
Review of Predecessors Judgment—Act VIII 
of 1859 s. 376. 


Case No. 2328 of 1874. 


Special Appeal from a decision passed by 
‘the Subordinate Judge of Tipperah, 
dated the 11th June 1874, reversing a 

' decision of his predecessor, dated the 
2lst February 1874, and a decision of 
the Moonsiff of Pauchpookhoriah, dated 
the 28rd June 1873. 


Banee Madhub Bose (one of the Defendants) 
Appellant, 


versus 


Kaleo Churn Singh Roy (Plaintif) 
Respondent. 


Baboo Obhoy Churn Bose for Appellant. 


Baboo Chunder Madhub Ghose for 
Respondent, 


A Judge has no right by law to allow a review of his 
redecessor’s judgment merely because he arrives at a 
different conclusion upon the state of facts. 


Garth, C.J.—In this suit the Moonsiff in 
the Court of first instance, aud the Subordi- 
nate Judge of ‘Tipperab, who heard the case 
on appeal, both came to the same conclusion 
upon certuin evidence adduced on both 
sides,—both findings being in favour of the 
defendant. l 

The Subordinate Judge’s decision was 
given on the 21st of February 1874. 

On the 10th June 1874, the Subordinate 
Judge who decided the appeal having then 
been removed from Tipperah, and a new 
Judge having succeeded him, an application 
.was made to the new Judge for a review of 

` his predecessor’s judgment, founded upon no 
‘new facts or materials, but merely upon the 

‘ground that the former judgment was 
‘erroneous, and that he himeelf, the new 
Judge, had decided another case, No. 688, 
‘upon the same state of facts in a different 
way. 

Upon this an order was made for a review, 

‘and on the llth he reviewed and reversed 
' his.predecessor’s Judgment, ~ 3 


The case now comes before us on special 
appeal, and the only ground which it is 
necessary to notice is, whether the Subordi- 
nate Judge had any right by law to allow 
a review of his predecessot’s judgment, upon 
no better ground than because he took a 
different view of the fucts ; aud we ate very 
clearly of opinion that he had no such right. 
The point has been raised and decided in 
these Courts over and over ngain; and I 
believe that I ought to have acted without 
hesitution upon the opinion of my learned 
colleague, aud given judgment at once in 
favour of the appellant. .But to me the 
point® was comparatively new; and as tho 
power of review given by the, Civil Pro- 
cedure Code is a very important power, and 
the exercise of it requires to be watched 
with great care in the interest of suitors, I 
was desirous of looking into the numerous 
authorities which were cited in the course 
of the argument, before I delivered judg- 
ment. 

Upon looking into these authorities, I 
find (as I had hoped and expected to find) 
that in such acase as the present the deci- 
sions of late years are almost unanimous. 

The latest of these is a case of Roy Baha- 
door versus Bejoy Gobind Burral, XX Week- 
ly Reporter, 4386, decided by Mr. Justice 
Macpherson and Mr. Justice Biych, the cir- 
cumstances of which are very much like the 
present, and with the judgmgnt in which I 
entirely agree. 

It may be somewhat difficult to say what 
precise meaning the Legislature intended to 
uttuch to the words “any other good and 
sufficient reason,” used in Section 376 of the 
Code ‘of Civil Procedure, but it is'quite clear 
they do not mean that a Judge is to be at 
liberty to review and revetse his predeces- 
sor’s judgment, merely because he happens 
to arrive at a different conclusion upen the 
same state of facts. 

If this were permitted, there would be no 
finality in any Judgment ; no rest or security 
for the suitor; and the appointment of a 
new Judge would only be the signal for 
applications ,withoat end to review the deci- 
sions of his p1edecessor. 

There was a late case cited in argument, 
which is not reported, but which was said to 
conflict with that to which we lnve just 
nlluded, decided by Mr. Justice Birch and 
Mr. Justice McDonell, in which they con- 
firmed a decision of Mr. Beaufort, reversing 
upon review n judgment of his own, and 
founded. upon the same state of facts. Buf-’ 
upon looking into the 1ecord of that cfr’ 
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we find in the first place that it was one of 
a very exceptional character; and in the 
next place, that the order for review was not 
made a ground of special appeal at all, and 
therefore that point ought not properly to 
have been raised: 

This appeal will, therefore, be allowed. 
The decision of the Subordinate Judge of 
the llth June will be reversed, the decision 
of the 2lst February will stand, and the 
appellant will be entitled to the costs of the 
appeal, of the application and order for the 
review, and of the hearing of the review in 
the Court below. 


The 30th August 1875. 


Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Erecution-sale—Fraud— Onus Probands. 
Case No. 2348 of 1874. 


Special Appeal from a decision passed by 
the Officiating Judge of Patna, dated 
the 27th August 1874, reversing a deci- 
sion of the Subordinate Judge of that 
district, dated the 16th May 1874. 


Musst, Bibee Kubeerun (Defendant) 
Appellant, 
á ; 

VETSUS 


Musst. Bibee Sufeehun (Plaintiff ) 
Respondent. 


Messrs. C. Gregory and M. L. Sandel for 
Appellant. 


Moonshee Mahomed Yusoof for Respondent. 


In a suit to set aside an execution-sale on the ground 
of fraud, the onus probandi rests on the plaintiff to prove 
his allegation; mere iregularity in the issue of pro- 
cesses will not of itself prove fraud, even where the 
- auction bids were so small as to excite suspicion. 


‘Glover, J.—THI8 was a suit to cancel n 
sale made in execution of the defendant? 
decree against the plaintiff on the ground 
-* fraud. The plaintiff alleges that the 

oe maiad without her 

aly” as she 

e to know of 

plaint is not 

hese notices ; 

a of it toge- 

> to assert that 
ved,” 
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The decree ngainst the plaintitf waa for 
costs, and the defendant, a shareholder in 
tif estate, bought the debtor’s rights and 
interests herself, 

The Subordinate Judge held that the sale 
proclamations and proceedings had been duly 
@rried out, and that there was no fraud on 
the part of the defendant, 

The Judge on appeal has reversed this 
decision, “not being satisfied as to the regn- 
larity of the sale proceedings and the publi- 
city of the notice,” &e. He thought also 
that the inadequacy of the price realized was 
“sufficient to excite suspicion.” 


Had this been a fact found on evidence in 
the case, I should have been inclined to 
support the Judge’s conclusion, although my 
reasons for doing so would have been different 
from his. But there is nothing on the record 
to show what the value of the property was. 
It is said that in a suit between these same 
parties, and which resulted in a decree, 
the value of a similar or slightly smaller: 
share of, the property was set down at 
Rs. 1,500 ; but no copy of this decree is on 
the record, and there is nothing to show us 
in what state the share previously purchased 
by the defendant was. 

The price brought by the plaintiff’s share in 
this auction was Rs, 185 only, and this after 
the sale had been kept going for two days ; 
but inadequacy of price would not of itself 
be enough to vitinte a sale. The plaintiff, 
although complaining of material irregulari- 
ties both in publishing and conducting the 
sale, did not choose to avnil herself of Sec- 
tion 256 of the Code of Civil Procedure, but 
brought a regular suit. It is for her, there- 
fore, to prove fraud on the part of the defen- 
dant. It is not enough that the smallness of 
the bids at auction “ excites suspicion.” 

And it cannot be said that she has given 
any evidence to prove fraud. The Judge, 
indeed, does not seem to have required any 
at her hands, but to have laid the onus 
probandi on the defendant, and not being 
satisfied with her proof that the usual notices 
and proclamations were served, has assumed 
fraud on her part as against the plaintiff. 
This does not seem to me right. Even if 
we take as a finding of fact that there 
was material irregularity in the service of 
notice, &c.„ that will not of itself prove 
fraud. If it had been shown that the usual 
processes were not carried out, and that the 
fact of the coming sale was unknown to the 
people of the neighbourhood, and it bad 
farther been proved that property of the 
value of Rs. 1,500 had heen bought by the 
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deoree-holder, herself a co-sharer in the estate, 
for the very inadequate price of Rs. 136, 
then I think the Judge would have be& 
justified in his finding ; but on the evidence 
as it stands, however much I may incline to 
the belief that the defendant has not behaved 
honestly in the matter, it is impossible for u% 
to uphold the Lower Appellate Court’s judg- 
ment. The plaintiff alleging fraud, and not 
mere irregularity, had to prove it, and this 
I must say she entirely failed to do. 

The order of the Subordinate Judge muat 
be restored, and this appeal allowed with 
costs. 

Mitter, J.—I concur. 


The 8lst August 1875. 


Present: 


The Hon’ble E. G. Birch and H. B. 
Lawford, Judges. 


Appeal by a single Judgment-debtor—Jurisdiction. 
Case No. 8053 of 1874. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
25th August 1874 reversing a decision of 
the Moonstff of Culna, dated the 5th 
March 1874. 


Nakur Chunder Saha (Plaintiff) Appellant, 
versus 


Judoo Nath Chuekerbntty (Defendant) 
Respondent. 


Baboo Gopal Lall Mitter for Appellant. 
Moonshee Serajul Islam for Respondent. 


It is not open to an Appellate Court upon the appeal 
of only one of the defendants as to a small portion of 
the decree to entertain an objection to the whole of 
the detree, and upon it to throw out the suit. 

Birch, J.—In this case the Moonaiff gave 
the plaintiff a decree for the principal rent, 
nad full damages and costs with interest 
nmounting to 762 rupees or thereabouts. 
One of the defendants, Joy Gopal, preferred 
no appeal from that decree. The other 


defendant, Judoo Nath, appealed in respect | ` 


of 25 rupees and 12 annas, and the grounds 
of his appeal as presented to the Judge were, 
first, that the remission which he claim- 
ed had been duly proved to have been allowed 
before, and that therefore he was entitled to 
à deduction thereof ; and secondly, that there 
was no ground for allowing damnges. The 
judgment of the Judge consists of five or six 
lines. He iu no way enters into the merits 
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of the case. But he appears to have allowed 
an objection to have been raised verbnlly 
to the whole of the decree of the Lower 
Court, on the ground that the suit would not 
lie without mnking the co-sharer proprietor a 
defendant, The Judge, referring to a prece- 
dent of this Court simply says, “therefore 
the suit would not lie.” It was not open to 
the Judge upon the appeal‘of only one of the 
defendants as to a small portion of the decree, 
to entertain the objection upon which he has 
thrown out the suit, Sitting in special 
appeal we are unable to go into the evidence. 
The defendant, appellant in the Lower Court, 
is entitled to a trial upon the two grounds 
stated in his petition of appeal to the Judge, 
namely, whether he was entitled to the 
remission he claimed, and whether he was 
liable for the damages which the Moousiff 
had given against him. The case must go 
back to the Judge in order that he may try 
the appeal upon those two pointe. The judg- 
ment of the Moonsiff will be restored us to 
the amount decreed by him, minus 25 rupees, 
l2annas which was the subject of Jodov Nuth’s 
appeal before the Judge, and as to which 
latter sum costs will abide the result, Tho 
appellant will have his costs of this appeal 
in proportion to the amount in respect of 
which the decree of the first Cours is hereby 
restored, 





The 31st August 1875, 
Present : 

The Hon’ble Romesh Chunder Mitter, 
Judge. 
Resumption—Limitation— Cause of Acton. 
Case No. 2555 of 1874. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 4th 
August 1874, affirming a decision of the 


Moonsiff of Sewan, dated the 15th 
November 1878. 


Shaikh Ghogoolee and another (Defendasts) 
Appellants, 
VETSUS 
Shaikh Muzhur Hossein (Plaintiff) 
-> despondent. 
Baboo Taruck Nath Sen for Appellants. 


Messrs. C. Gregory and J. Younan and 
Moonshee Mahomed Yousoof ior Respon- 
dent. 


In a suit for resumption of labkeraj land, in which 
defendants (inter aka) pleaded limitation, alleging bee 
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they had been in possession more than 12 years without 
acknowledging plaintiff as landlord, both the Lower 
Courts decreed the claim holding that plaintiff's cause 
of action arose on the date of a resumption decree 
obtained by him against tbe third party. 

He cp that the decision was erroneous in law, as the 
resumption decree did not give plaintiff a cause of ac- 
tion against the present defendants: and that it was 
for him to show his claim was not barred, 


THis wns a suit for resumption of 2 bis- 


‘was of land upon which the defendant's 


house stands, Amongst other plens, the de- 
fendants raised this one—that the plaintiff's 
suit was barred by the law of limitation. 
They alleged: that they hud been in posses- 
sion of this laud for more than twelve years 
without acknowledging the plaintiff as land- 
lord or paying him rent. They also alleged 
that the land in dispute did not -appertein 
to the plaintiffs lakheraj holding. 

The Lower Courts have decreed the plain- 
tiff’s clnim. The question raised in special 
appeal is, that the decision of the Lower 
Courts upon the question of limitation is 
erroneous in law. 

I think this contention is valid. The 
Court of first instance held that the plaintiffs 
cause of action accrued on the 30th of Janu- 
ary 1871 when he obtained n decree for 
resumption of the lnkhernj land within which 
the disputed land is situated. Now this 
decree was agninst a third party, and I do 
not see upon what ground the Moonsiff held 
that the plaigtifi’s cause of action for resump- 
tion of the disputed land nrose, as agninst 
the present defendants, on tliat date. The 
defendants having pleaded limitation and 
alleged that they had held the disputed land 
without acknowledging the plaintiff as land- 
lord or paying him rent, it was for the 
plaintiff to show that the claim was not 
barred. He could do thia by showing that 
his cause of action arose within twelve years ; 
thatds to say, either by proving that his 
right to resume had first accrued within 
twelve years of the date of suit, or that the 
defendants were holding the land with his 
permission merely as tenant. 

The District Judge has, withont noticing 
thia objection, upheld the judgment of the 
Moonsiff. It must therefore be presumed 
that he adopted the rensous given by the 
first Court for overruling the plea of limi- 
tation. It appears to me (as stated above) 
that those reasons are not correct in law. 
I am informed that the plaintiff has not ad- 
duced any evidence to show that his claim 
is not barred by the law of limitation, ; and 
therefore it is unnecessary to remand this 
atse for the Distriot Judge to come to a fresh 
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decision upon this point. The judgments 
of the Courts below are accordingly revers- 
e@ and the plaintiffs suit dismjssed with 
costa in all the Courts. 


° The 31st August 1875. 


Present: 


The Hon’ble A. G. Mucpherson and H. B. 
Lawford, Judges. 


Limitation— Act IX of 1871, Sch. II, Art. 69 & 
61—Zndian Contract Act, 1872 8. 61—Assent, 


Case No. 179 of 1874. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 22nd April 1874. 


Baboo Thakoor Pershad Singh (Defendant) 
Appellant, 


versus 
Baboo Mohesh Lall (Plaintiff) Respondent. 


Mr. R. T. Allan and Baboos Kaiee Mohan 
Doss and Hureehur Nath for Appellant. 


Mr. C. Gregory nnd Baboo Abinash 
Chunder Banerjee for Respondent. 


In a suit to recover a balance with reference to pay- 
ments made by plaintiff on account of defendant, where 
no mutual account or reciprocal demands existed, NRLD 
that plaintiff could not recover any items due more than 
three years prior to the date on which the suit was insti- 
tuted, but that he was entitled to apply all payments even 
those subsequently made in reduction of so much of his 
claim as was barred. 

Hacn further, that defendant could not now refuse to 
be bound by an account made up in accordance with the 
course of dealing which had practically been assented to 
by him and had been followed between the parties for 
many years. 

Macpherson, J-—We think that Mr. 
Allan’s objection ns to a considerable portion 
of the plaintifi’s claim being barred by the 
law of limitation is good. 

For the plaintiff it is contended that the 
guit is not barred because it is a suit “ for the 
“ balance due on n mutual open and current 
‘nccount, where there have been reciprocal 
“ demands between the parties,” nnd there- 
fore under Article 87 of the Second Schedule 
of the Indian Limitation Act IX of 1871, 
the period of limitation runs from the time of 
the last item admitted or proved in the 
account. But itis quite clear that there is 
no “ mntual” account, and no “reciprocal 
demands between the parties.” The defend- 
ont never has had any demand ogainst the 
plaintif. The case is (as it is honestly stated 
in the plaint to be) a simple case of paymeuts 


i 
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made by the plaintiff on account of the 
defendant, and payments made from time to 
time by the defendant to the plainti® in 
reduction of the balance due from him, the 
plaintiff also being entitled to charge certain 
sums for interest and commission &e. 

There is no mutuality or reciprocabity 
about it. Nor on the evidence can we find 
that there had, within three years of the 
bringing of the* suit, been any statement of 
accounts between the plaintiff and the 
defendant, i. e any adjustment, and admis- 
sion by the defendant of a particular balance 
as due from him, such as would bring the 
case within Article 62. That being so, the 
period of limitation is that prescribed by 
Articles 59 and 61,—Article 58 not applying 
as there is no evidence of an agreement that 
the money lent should be payable by the 
defendant on demand. 

Being of this opinion, we think the plain- 
tiffs cannot now recover any of the items 
due more than three years prior to the date 
on which the suit was instituted. He is 
however entitled to apply all payments (even 
those subsequently made) in redaction of so 
much of his claim as is burred. He in fact, 
by the mode in which he kept his accounts 
(and in which the defendant knew he was 
keeping his acconnts) applied all payments i 
this manner, Even if there had been no 
such appropriation, Section 61 of the “ Indian 
Contract Act, 1872” enacts that where neither 
party makes any appropriation, the payment 
sholl be applied in discharge of the debts in 
order of time, whether they are or are not 
barred by the law iu force for the time 
being as to the limitation of suits. 

As regards the mode in which the plaintiff 
makes up his accounts, there is really uo 
doubt that it is the same which has prevailed 
throughout the transactions between the 
parties. The accounts between the plaintiff 
and the defendant’s father were made up in 
precisely the same way. And although when 
the accounts were settled, and the bond for 
Rs. 18,730-12-3 was given in Assin 1271, 
asum of Rs. 1,001 on account of interesr, 
commission and claiges was given up by the 
plaintiff, there is nothing to indicate that the 
deduction was claimed as a right, or that it 
was given up otherwise than as a matter of 
favor. Nor is there anything to show 
that the account was continued therenfter on 
a different footing from that on which the 
parties had previously dealt. The plaintiff’s 
account, in short, has been made up in 
accordance with the course of dealing 


which has practically been assented to by the | 
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defendant, and has been followed betwecu tu 
parties for many years: and the defendan 
cannot now refuse to be bound by it, wheth + 
itis or ig not the case that certain charg: 
are made for which he could not origiunlly 
have been held liable without proof that ln 
had expressly agreed to pay them. 

A revised account has been prepared os 
the principle claimed by the plaintif s, 
regards interest, commission and charg., 
All payments made by the defendant within 
three years of the institution of the su't 
have been applied towards satisfaction cí 
the itema of the plaintiff's account which ate 
barréd. And the result of the account w 
made up is that the plaintiff is entitled to a 
decree against the appellant for Rs. 7,195 
-6-9 with interest thereon at 6 per cent. per 
annum from the date of decree until realiz ı- 
tion, The decree of the Lower Court is 
altered accordingly : and the plaintifs suit 
is dismissed so far as it claimed anything 
more than 7,195-6-9. ‘The costs of the suit 
in the Lower Court will be paid by the partic ; 
In proportion to the amounts for which tho 
suit has been decreed aud dismissed re:- 
pectively, 

Each party will bear his own costa of this 
appeal, 


~~“ 


a 


The Ist September 4875. 


Present: 
The Hon'ble W. Markby, Judge. 
Disputing the Validity of one's own Act. 
Case No. 2814 of 1874. œ 

Special Appeal from a decision passed by 

the Judge of Backergunge, dated th> 

13th August 1874, affirming a decisi.: 

of the Moonstff of Burrisal, dated the 

12th September 1873. 

Bykunt Nath Son (Plaintif) Appellant, 


versus 


Goboollah Sikdar (Defendant) Respondeyi. 
a8 > 


- 
i 
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Baboo Bykunt Nath Doss for Appellant. 


Baboo Doorga Mohun Doss for Respondent. 


An act done by a party with the view of defeating a 
claim made against him does not estop him from dis- 
puting afterwards the validity of that act. 


I tpink this case must go badk. The 
District Judge has said that “it is a settled 
‘‘ principle that when a father makes a ficti- 
“tious sale to cheat his creditors, neithér he 
“nor his heirs cau afterwards impugn ita 
“ validity.” 

I think it impossible to lay down that 
principle consistently with the decision of 
the Privy Council reported in XV Weekly 
Reporter, page 14, Privy Council Rulings. 
As shown by a decision of this Court report- 
ed in XXI Weekly Reporter, page 423, that 
decision of the Privy Council (the facts of 
which are to be fonnd stated in I Weekly 
Reporter, page 156) is in effect a decision 
that an act done by a party with the view of 
defeating a clnim made against him, does not 
estop him-from disputing afterwards the 
validity of that act. The Privy Council 
decision, no doubt, refers to a statement, but 
I cannot make any distinction between the 
making of a @tutement and the doing of an 
act. I think, therefore, the case must go 
back. 


I only wish to add (what perhaps is scarce- 
ly necessary) that the District Judge is in 
no way to infer from this that the fact that 
this property was conveyed to the vendors 
of the defendants by the person who was 
then the owner is not a most important cir- 
comstance for hbis consideration in this canse. 
What I think he is bound to do is to take 
that circumstance into consideration, together 
with all the other facts of the case, nnd then 
to say whether or not the defendants anre 
entitled to hold this property. And upon 
this point it may be as well to refer to the 
decision of the Privy Council reported in 
XIX Weekly Reporter, page 292, 


The costs will abide the result, 
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The lst September 1875. 


. Present: 


The Hon'ble Sir Richard Garth, Kt, Chief 
Justice, and the Hon’ble E. G. Birch, 
Judge. 


Documentary Evidence ( mistake as to admilting ) 
— Remands, 


a 


Case No. 2518 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Rajshahye, 
dated the 26th May 1874, reversing a 
decision of the Moonsiff of Pubnah, 
dated the 31st May 1873. 


Messra. R. Watson and Co. and others 
(Defindants) dppellants, 


veErsns 


Gopce Soonduree Dessee (Plaintiff) 
Respondent, 


Mr. R. T. Allan nud Baboo Mohinee 


& Mohua Roy for Appellants. 


Baboos Sreenath Doss aud Grish Chunder 
Doss for Respondent, 


A mistake made by a Lower Court in admitting or 
rejecting documents as evidence is not safficient to 
warrant a case being sent back for a new trial, unless 
the mistake has really or materially affected the decision 
upon the merits. 


Garth, C.J.—Ws have given more con- 
sideration to this case thun perhaps we ought 
to have done, out of respect to the strong 
appeal which was urged upon us by the 
uppellant’s vakeel, and the representations 


which were made as to the importance of 
the case. 
departivg from the rule which this Court has 


But we really see no reason for 
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almost invariably acted upon for years past, 
and upon which, in our judgment, we are 
bound to act under Section 872 of the Givil 
‘Procedure Code, viz., that unless we have 
good reason to believe that a mistake or 
error made by the Judge in the Court below 
has materially affected the decision of he 
case upon the merits, we ought not to send 
it back, and certainly ought not to turn it 
into a regular appeal. 


In this case it undoubtedly appenrs ‘that 
the Judge has made a mistake in taking into 
consideration certain decrees and proceedings 
which were not legal evidence; but then 
those proceedings only formed o compara- 
tively small part of the evidence before him. 
There appears to have been a body of oral 
evidence on the part of the plaintiff to 
establish possession and acts of ownership of 
the fishery in disnute, and that evidence 
(though we of’ course have not had an oppor- 
tunity of seeing it) the Judge considers 
reliable and satisfactory. 


On the other hand, he appears to have 
considered the defendanta evidence unreli- 
able, and he gives his reasons for so think- 
lng. 

Under these circumstances, we cannot say 
that ‘the mistnke made in admitting these 
documents has been productive of any error 
or defect in the decision on the merits. 

The Local Courts in this country sre often 
placed under circumstances of great diffi- 
culty with regard to the admission and 
rejection of evidence, especially documentary 
evidence. In suits which involve the title 
to land, documents of all descriptions are 
adduced before them, upon which it would 
be extremely difficult, even for an expe- 
rienced lawyer, to mnke ap his mind, on the 
spur of the moment, whether they nre pro- 
perly receivable in evidence or no ; and if 
whenever a mistake is made by the Judge in 
admitting or rejecting such documenta we 
were to tike upon ourselves to seud the case 
back for a new trial, cases which involved 
nny large amount of documentary evidence 
might be sent down for trian] three or four 
times over, with the same result each time. 

All we can do in each case is this, to see 
whether the mistake, which the Court below 
has made, has really or materially, as far as 
we can judge, atfected the decision of the 
case wpon the merits; aud if it has not, we 
are bound, whaterer the mistake may have 
been, to allow the judgment to stand. 

The appeal will therefore be dismissed 
with costs. 
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The let September 1875. 


Present: 


The Hon’ble Sir Richard Garth, Kt., Chic) 
Justice, and the Hon'ble E. G. Birch, 


Judge. 
Co-Sharers—Joint Property—Possession— Rent. 
| Case No. 3028 of 1874. 


Special Appeal from a decision passed by 
the Judge of Dacca, dated the 25th 
August 1874, reversing a decision of the 
Sudder Moonsiff of that district, dated 
the 31st January 1874. 


Gobind Chunder Ghose and another 
(Defendants) Appellants, 


versus 


Ram Coomar Dey (Plaintiff) Respondent. 
Baboo Sreenath Banerjee for Appellants. 
Baboo Grish Chunder Ghose for Respondent. 


A suit to recover possession js not maintainable again st 
one’s co-sharer in respect of property still joint and 
undivided, nor can rent be legally claimed from him 
excepton the ground of some agreement or undertuking, 
express or implied. 

Garth, C.J.—WE do not see how a suit of 
this kind can be maintainable. It appears that 
one of the several co-shurers of this pioperty 
has occupied for some time past a portion of 
it to the exclusion of his co-sharers, and ono 
of these co-sharers hnas brougla this sult to 
recover’ possession of the property, or to 
obtain a declaration that the defendant, who 
has thus occupied the property exclusively, 
is bound to pay rent for it. 

It ia clear that he cannot recover posses- 
sion, because the property is still joint and 
undivided ; and as to the rent, unless tho 
plaintiff can show some agreement or unde- 
taking ou the part of the defendant to pay 
rent, or some circumstances from whick auch 
an agreement cau be inferred, we do not see 
upon what legal ground he is entitled to it. 
If such a suit would have lain by one co- 
sharer against nnother, there would surely 
lve been many precedents jn the books of 
such enses; but no such cages are to ba 
found. 

Probably the best remedy for the plaintiff 
under the circumstances would be at once to 
bring n suit for partition and an account. 

The judgmentof the Lower Appellate Court 
will therefore be reversed, nud the judgment 


| of the Moousiff, which dismisses the plum- 


tifs suit, confirmed ; but under the circnm- 


stances, considering that the suit is for such 


. 
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a small amount, and that the objection made 
by the appellant is of a very technical 
character, there will be no costs allowed on 
either side. 





The Ist September 1875, 


Present: 


‘The Hon’ble Louis S. Jackson and W. FE. 
McDonell, Judges. 


Decree— Commissioners under Act XVII of 
1873—.J/us tsdiction. 


In the matter of Omrao Begum and another, 
Petitioners, i 


Versus 


The Commissioners appointed under Act 
XVII of 1873, Opposite Party. 


Baboo Mohinee Mohun Roy for Petitioner. 
No one for the opposite party. 


Certain judgment-creditors were held to have com- 
mitted an error of judgment in submitting their decree 
to Commissioners appointed under Act XVII of 1878. 

Where this was done, and the Commissioners expressed 
their opinion upon the matter involved (although it had 
already been determined), the High Court HELD that it 
had no authority to inquire into their awad. 


Jackson, J.—In the circumstances under 
which this application comes before us we are 
unable to affofd any relief to the petitioners. 
They appear to be in possession of a judg- 
ment of the High Court upon & matter which 
has been the subject of adjudication in a 


different suit by the Judicial Committee of | and in this he 18 clearly mistaken. 


the Privy Council. The petitioners do not 
appear to have applied for the consent of the 
Governor General in Council to take out a 
writ of execution upon the decree which 
they have obtained, but by what appears to 
us an’error of judgment they appear to have 
submitted their decree to the Commissioners 
appointed under Act XVII of 1873, as if it 
were a new and unascertained claim, nnd the 
Commissioners have taken the opportunity of 
expressing in connection with that claim 
their opinion upon a matter which has already 
been determined by the decisions of this 
Court and of the Privy Council. But how- 
ever that may be, this Court has no authority 
to enquire into an award of the Commis- 
sioners, and we must therefore disallow this 
petition. There seems to be no reason why 
the petitioners should not, unless they are 
barred, now make application to the Govern- 
ment of Indias. 
® 


+ 
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The Ist September 1875. 


Present: 


The Howble Sir Richard Garth, Ke, 
Chief Justice, ond the Houble E, G. 
Bireh, Judge. 


Trees and Growmg Crops—Immoveable Pro- 
perty—Act VIII of 1859 s. 246— Pleadings. 


Case No. 3148 of -1874. 


Spécial Appeal from a decision passed by 
the Subordinate Judge of Hooghly, dated 
the 25th September 1874, reversing a deci- 
ston of the Aoonsiff of Serampore, dated 
the 29th April 1874. 


Tofail Ahmud (Defendant) Appellant, 
versus 


Banee Madhub Mookerjee (Plaintiff) 
Respondent. 


Baboo Gopee Nath Mookerjee 
for Appellant. 


No one for Respondent, 


Trees and growing crops are not moveable pro ; 

In a suit by an execution-creditor to establish the 
title of his I A alate to certain property which 
has been released from attachment on a claim preferred 
by the defendant, the latter has no right to set up any 
irregularities ın the execution in answer to the execu- 
tion-creditor’s claim of title, 

Garth, C.J.—W x think that the judg- 
ment of the Subordinate Judge in this case 
is certainly wrong. He has decided that 
the trees and growing crops, which have been 
taken in execution, are moveable property ; 
But then 
we think that the judgment of the Moonsiff 
is also wrong; and, consequently, that the 
proper course will be to send the case back 
to the Moonsiff for a retrial. 

This suit was instituted for the purpose 
of establishing the title of a judgment-debtor 
to certain property consisting of trees and 
standing crops, which had been attached in 
execution of a decree, and relensed ona claim 
being preferred thereto by the defendant in 
the present suit. It was brought by the 
execution-creditor agninst the defendant, a 
third person ; aud the objection made in the 
Noonsiff’s Court was that, under Section 65 
of Act VIII of 1869 (the suit iu which 
the execution issued being one between land- 
lord and tenant) the execution-creditor had 
no right to attach the immoveable property- 
of the judgment-debtor until he had first 
proceeded against his moveable property and 


his person. And the Moonsiff appears to, 
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absolute gift of his property in favor of his widow anq 
daughter, saying that after, —his death they should bs 
proprietors, and his ente estate should devolve upon 
them,—the Court exp itself bound, with reference to 
the 1alings of the Privy Council, to regard the gift as an 
absolute gift nnless ıt could be shown (aud this was not 
done) that by the Hindoo law a gift to a female meant 
a limited gift, or carried with ıt the effect of creating an 


have decided against the judgment-creditor 
upou this ground. Now, iu the first place, 
it does not appear from the evidence that 
the execution-debtor had any moveable pro- 
perty to attach, or that he was within th: 


jurisdiction, so that his person could have 
been seized. But apart from this, we cob- 
sider that the only question which could 
properly have been tried in this case ts, 
whether the property seized did really 
belong to the execution-debtor as against 
the defendant in this suit (see Section 246 
of the Civil Procedure Code). As between 
the exeoutiou-creditor or the execution- 
debtor, it would of course have been open 
to the latter to contend that his immoveable 
property could not be seized till the remedies 
against his person aud moveable property 
were exhausted. But the defendant, who 
merely comes in to contest the title to the 
property, has no right to set up any irregu- 
Jarities in the execution as an answer to the 
execuilon-creditor’s claim of title. 

The case will, therefore, be sent back to 
the first Court with this expression of our 
Opinion, in order that the real question in 
the case,—viz., whether the property seized 
belonged to the execution-debtor or uo,—mny 
be properly tried. 

The costs of this appeal, which we assess 
at Rs. 23, will abide the ultimate result. 


The 2ud August 1875. 
Present: 


The Howwble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Hindoo Law— Wills—Rule of Construction— 
Gift to Females. 


Case No. 256 of 1874. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Sarun, dated 
the 4th dugust 1878. 


Mussamut Kollany Kooer (one of the Defend- 
auts) Appellant, 


VETSUS 


Luchmee Pershad, minor, represented by the 
Court of Wards (Plaintiff) Respondent. 


Baboos Mohesh Chunder Chowdhry and 
Chunder Madhub Ghose for Appellant. 


Baboos Abinash Chunder Banerjee and 
Judoo Nath Sahoy for Respondent. 


Where it was plain, as far as the words of a will 
Went, that the testator (a Hindoo) intended to mako an 


estate exactly similar to the ‘‘widow’s estate” undw 
tho law of inheritance, 


Mitter, J—TsHE property in dispute ori- 


ginally belonged to one Sheo Ram Sahi, 
Sheo Ram died on the 8th Agiun 1240 F. 
leaving behind him his widow, Bani Kooer, 
and daughter, Uma Kooer, mother of the 
plaintiff. Bani Kooer died in Pous 1267, 
nud oh the 19th December 1860, cortespoud 
ing with Aghun 1268, Gya Petshad, the 
futher of the plaintiff, as mokhtar of his 
wife Uma Kooer, sold the disputed property 
for Rs. 38.000 to the father of the defend- 
ant. 


Uma Kooer having died in Jyte 1276, 
the Court of Wards, as guardian of her miuor 


son, has brought this suit to recover the 
disputed property by the reversal of the sale, 
on the ground that it was contrary to the 


Hindoo law, and there was no legal necessity 


justifying the alienation. 


The defence, as set forth in the written 
statement, was, that Uma Kooer obtained this 
property direct from Sheo Ram Sahi aso 
testamentary bequest as contained in a 
mookliarnamah executed by lim shortly 
before his death ou J1th Aghun 1240, and a 
petition dated the 26th Nogember 1882, 
presented to the Collector on his behalf by u 
mooklitar duly authorized by the first men- 
(ioned instrument, It was also further stated 
that there was legal necessity sanctioned by 
the Shuster justifying the alienation by Uma 
Kooer. 

The Lower Court has decided the case in 
plaintiffs favor, holding that tha alleged 
testumentary devise is not estublished, and 
that the defendant has failed to addnce satis- 
fuctory evidence proving legal necessity. 

In appeal before us both these findings 
have been impugned. ‘There ig no dispute 
between the parties that the mookhtarnamalh 
and the petition mentioned above are genuine 
instruments. The contention of the appel- 
lant is that by them Sheo Ram Sahi gave nn 
absolute interest to his daughter in the dis- 
puted property. On the other hand, the 
plaingif’s contention is that they are not to 
be coustiued as containing any testamentary 
devise, but simply intended to effect tho 
mutation of the names of the widow and 
daughterin the Collector’s register. These 
two instruments are set out in a decision af 
this Court reported in Hay’s Reports, Vo. Sh 
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page 370, and it is not therefore neces- | helped the plaintiffs casein any the slightest 


sary to extract them here. < 
pleader for the plaintiff further conteuded 
that even if they are to be considered in the 
light of a testamentary devise, they crented 
only a jife-interest in favor of Uma Kooer, 
ond the alienation by her therefore must 
become inoperative after her death. 

in the case quoted above these instruments 
were considered as constituting “a valid dis- 
position of his (Sheo Sahoy’s) property in 
favor of Bani Kooeree and Uma Kooeree 
to take effect on his denth.” I entirely agree 
with this view of their construction. The 
question upon this part of tle case rdsolves 
itself ‘into this, viz., whether by these instru- 
ments Sheo Ram intended that immediately 
afier his death his daughter Uma Kooer 
should have a vested joint interest in all his 
properties with his widow Bani Kooer. 
that was his wish, according to the law as it 
stood in 1882, it must be given effect to, 
Whether it be found to have been exp:essed 
orally, or in informal instruments like those 
we have before us. Baboo Unnoda Persliad 
Banerjee on behalf of the plaintiff contended 
that Sheo Ram by these two documents 
intended only to declare that he was separate 
from his kinsmen, and therefore, according to 
the Mitukshara law, the widow and the 
daughter after his death would be his heirs, 
i.e., would succeed one after the other. 
This contengion is opposed to the plain 
Ineanivg of the words used in these instru- 
ments. In the petition dated 26th September 
1832, he distinctly says that after his death 
his entire estate, real and personal, shall 
devolve upon his wife and daughter. ‘The 
petition closes by praying that the names of 
Mussamut Bani Kooer and Uma Kooer be 
recorded in the malikee columns of the 
mutation register, avd also in the collection 
pepas. The plain meaning of these two 
documents seems to me to indicate that Sheo 
Ram istended that immediately after his 
death his daughter Uma Kooer should take 
in his estate a joint benefit with his wife 
Bani Kover. 

It has been further urged that the parties 
also understood after Sheo Ram’s death that 
Bani Kooer was alone to get the property, 
and some evidence has heen given in this 
case to show that Bani Kooer after her hus- 
band’s death alone remained in possession of 
properties left by him, and Uma Kooer did 
not enter into possession of any part of it 
till the death of her mother, There is a 
conflict of evidence on this point, and even 


Lf there were not, the fact would not have 
© 


If 


The learned : degree ; 


because Uma Kooer was then a 
mior, and the mother as her natural guardian 
would be in possession on her behalf of her 
share also. But from the Collector’s roobn- 
karee dated 7th May 1838, which followed 
immediately after the death of Sheo Ram, 
it is clear that Bani Kooer was in posses- 
sion of Uma Kooer’s share as guardian. 
Upon the whole, I am of opinion that the 
mookhtarnamah and the petition mentioned 
ubove operated as a testamentary devise by 
which Sheo Ram’s estate, renl nud personal, 
veated joiutly in his widow and daughter 
immediately after his denth. 

The next question we have to decide is, 
what is the nature of this interest. Was it 
simply a life-interest or was it an absolute 
gift, which would entitle the donee to alienate 
permanently the property in dispute? It was 
contended on behalf of the plaintiff that, in 
construing these documents, we must not lose 
sight of the law of the country and the 
surrounding circumstances existing at the 
time when they were indited. The law of 
the country, it was further urged, imposes 
peculiar limitations upon inheritance by 
females, und the surrounding circumstances 
were that the testator was at feud with his 
kingmen, aud he was naturally most auxious 
that his property might remain after his 
death in his branch of the family. 


The principles of construction applicable 
to enses like this lave been discussed at great 
length by the Judicial Committee of the 
Privy Council in Sreemutry Soorjo Monee 
Dossee v. Dino Bundhoo Mullick (VI M. I. 
A., page 550), in Jotindro Mohun Tagore v. 
Ganendro Mohun Tagore (IX B. L.R. 
page 395)* and Moulvee Mahomed Shumsool 
Hooda v. Shewuk Ram (XIV B. L. R., page 
230)7. In the first of these cases their Lord- 
ships say :—‘ Primarily the words of the 
“will are to be considered. They convey 
“the expression of the testator’s wishes ; 
“but the meaning to be attached to them 
“muy be affected by surrounding circum- 
“stunces, and, where this is the case, these 
“circumstances must be regarded. Amongst 
“the circumstances thus to be regarded, is 
“the luw of the country under which the 
“ will is made and its dispositions are to be 
“oarried out. If that law has attached to 
“ particular words a pat ticular meaning, or to 
“ particular disposition o particular effect, 
“it must be assumed that the testator in the 
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“ dispositions which he has made had regard 
“to that meaning or to that effect unless the 
“language of the will or the surrounding 
“ circumstances displace that assumption.” 
Therefore the primary matter for our con- 
sideration is the language of the will, or the 
words in which it is expressed. As far fs 
the words go, I think it is plain that the 
testator intended to make an absolute gift of 
his property in favor of his widow and 
danghter. He says that afier his death they 
shall be (maliks) proprietors, aud his entire 
estate slinil devolve upon them. In Jotindro 
Mohun Tagore v Ganendro Mohur Tagore, 
the Judicial Committee say :—‘‘ If an estnte 
“ weie given toa man simply without express 
“words of inheritance, it would, in the 
“absence of a conflicting context, carry by 
“ Hindoo law (as under the present state of 
“law it does by will in Evgland) an estate of 
“inheritance.” In the testamentary instru- 
ments under our consideration, from the con- 
text it does not uppear that the testator 
intended n limited gift in favor of Bani 
Kooer nud Uma Kooer. Therefore, adopting 
the rule of construction above quoted, we 
must hold that the gift in question was an 
absolute gift, unless it cnn be shown that by 
the Hindoo law gift to a female meuns a 
limited gift or carries with it the effect of 
creating an estate exactly similar to thie 
“ widow’s estate” under the Jaw of inherit- 
ance. I nm not aware of any such provi- 
sion in the Hindoo Jaw, nor we have been 
referred to any authority in support of it. 
On the other hand, the decision of the Judi- 
cial Committee in the case of Shiumsool 
„Hooda quoted above is directly opposed to 
this contention. That was also n case in 
which the testamentary disposition is con- 
tnined in a petition presented to the Collector 
and the disposition immediately was in favor 
of a female. Referring to the expressions 
to the following effect—“aud my wife too 
“died before, only Mussamut Rani Dhun 
“Kooer, widow of Kalika Pershad, my 
“deceased son abovementioned, who too, 
“excepting her two daughters born of her 
“womb, Mussamut Bibee Shitabo and Bibee 
“ Doolari, has no other heirs, is my heir,’’— 
their Loi dships say,— he then uses exp) es- 
“ sions which, if they stood alone, would, in 
“their Lordships’ opinion, show that he 
“intended to make an absolute gift to Rani 
“Dhun Kooer.” If the contention put for- 
ward be correct, this would not be so. It 
wns n gift in favor of n female relative by a 
Hindoo, and therefore according to that con- 
tention must necessarily Le a limited gift. I 
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may also add that this contention is opposed 
to the rulings of this Court to be found in. 
B. L. R.. Volume X, page 267, and 7 B. L, 
R., page 697.* 


* The 15th May 1871. 
Present: 
The Hon’ble F. B. Kemp and F. A. Glover, Judges. 


Case No. 216 of 1870. 


Appeal from a decision ae by the Suborde 
nale Judge of Altdnapore, dated the 8th August 1870. 
® 


Sreemutty Pubitra Dossee and another (Defendants) 
Appellants, 


versus 
Damoodur Jana (Plaintiff) Respondent. 


Baboos Unnoda Pershad Banerjee and Bhyrub Chunder 
Banerjee for Appellants. 


Afessra. R. E. Twidale and H. E. Mendies 
for Respondent. 


Kemp, J.—THIs was a suit to obtain a declaration 
of the reversionary tight of the plaintiff in a Talook 
No. 908, Cosumdah, the sudder jummah of which 13 
Rs. 1,098-10-8. ‘The plaint alleges that under a deed 
of gift, dated the 22nd of Magh 1250, executed by the 
father of the plaintiff, the defendant Pubitra Dossce, 
who is the step-mother of the plaintiff, is only entitled 
to a life estate, and that she has no power of gift or 
alienation. That, on the 11th Magh 1277, the defendant 
Pubitra Dossee made a gift of the poner to her 
daughter's son, the defendant Behar Hl Mundul, 
and caused hus name to be entered in the Collector’s 
rent-roll. 

The defendant Pubitra Dossee’e answer is to this effect: 

lst.—That the plaintiff 18 not the heir of the 
defendant Pubitra Dossee; that her legal heir is the 
defendant Pearee Lall Alundul; and that, as the disputed 

roperty 18 the streedhun of the defendant Pubi:ra 
ssee, her late husband’s title ın the property cea-ed 
on the 22nd Magh 1250 B S. 

2nd.—That the plaintiffs claim is barred by limit- 
ation, nasmuchas Gooroo Pershad made an absolute 
gift of the property in dispute to tha defendant Pub: ra 
Dossee on the 22nd Magh 1250, fiom which dato she 
has been in sole possession under a proprietaiy right. 

8rd.—That ıt has been held by the High Court that 
the defendant Pubitra Dosses has an absolute right in 
the same property. 

4th.—That the defendant Pubitsa Dossee being old 
and involved in debt, has bestowed the talook upon 
her dauglter’s son, the defendant Pearee Lall Mundui. 

The defendant putin copy of the deed of gift, dated 
the 22nd Magh 1250, alleging that, onthe death of her 
husband, the plaintiff got possession of tha original 
deed. The defendant Peares Lall supported the auswer 
of Pubitra Dossee. 

The Subordinate Judge of Midnapore, Baboo Nobin 
Kishen Paleet, laid down the following issues for trial -— 

1st.—[Ir the suit barred ? 

9nd.— Did the defendant Pubitra Dossee obtain tha 
property in gift from her husband, whereby an absolute 
right was created in her, or did she obtain the 
same for enjoyment during her life-time; 1f 10 the 
former way, whether the same should be held to ba 
her “streedhun,” and her daughter and daughter's aon 
ahall have 1evelsionary title, or ha co-wife’s sou, ite 
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Then os to the surrounding circumstances. 
When there is no ambiguity in the language 
of a will, and the meaning and intention of 
a testator are beyond all doubt plain and 
evident, it is hardly worthwhile to refer to 
the surrounding circumstances. But even if 
we refer to them for a moment, we find in 
them a sufficient corroboration of the con- 
struction which I am disposed to pnt upon 
these instruments. We must remember that 
the family of the testator then consisted of 
his wife and daugliter, who was an infant of 
tender age. The plaintiff was not then born. 
We must also remember that he was far from 
being in good terms with his kifsmen. 
Under these circumstances, which is more 





laintiff, shall have rights therein; and if she havea 
fife interest therein, whether tho plaintiff will be rever- 
sionary heir after her death ? 


These issues are copied from the Subordinate Judge’s 
judgment. On the first issue the Subordinate Judge 
observes that the defendant Pubitra Dossee made over 
the propery in gift to her daughter’s son Penree Lall 
Mundul on the 11th Magh 1277; the plaintiff having 
instituted this suit within five months from that date, 
it 18 not baried. The pleader for the defendants, it is 
said, abandoned the plea in bar. 


Subsequently, and by petition, the defendants moved 
the court to remove the word ‘‘atreedhun” from their 
answer, a3 they did not claim the property as such. 
The Subordinate Judge observes that the disputed deed 
of gift does not fall within the descriptions of “ sti ee- 
dhun ” referred to at page 7565 of Shama Churn Sircay’s 
Vyavastha Durpana; and as the defendant has aban- 
doned the ple@ of “streedhun,” it was unnecessaiy to 
enter into that question. The only point for determin- 
ation, observes the Subordinate Judge, is whether the 
original proprietor Qooroo Pershad Jana made over the 
proper in dispute to his younger wife, thereby creat- ' 
ing in her an absolute right, or whether he bestowed it 
upon her for enjoyment during her life-time. Looking 
to the intentions of the donor, the nature, and meaning . 
of the deed, the Subordinate Judge was of opinion that ; 
it was not the intention of the donor to estore the | 
disputed property upon his wife, and.thereby create an į 
absolute right ın her, depriving his sons of their inherit- 
ance; but that his intention was that lis minor it 
should get the property; that the defendant Pubitra | 


Dossee was not a stranger to the donor but his beloved ; 


wife, so that the gift was made to her out of affection 
for her to enjoy the property during her life-time, in 
order that she might be able to give alms and charity, 
The said gift cannot create an absolute title ‘Then, ' 
on the death of the donee, Pubitra Dossee, the disputed 


roperty would revert to Gooroo Pershad Jana and: 
his gon, the plaintiff, and not to the daughter's son. | 
The Subordinate Judge orders that the plaintiff's rever- | 
sionary title in the property in disputa be declared, | 
that he recover his costs with interest at the rate of 5}! 


per cent. from the defendants, who will pay their, awn 
costs, and that a memorandum be sent to the Registry 
Office. 


The defendants appeal on these grounds: 


1st.—That by the deed of mit, dated the 22nd Magh ! 
1250 B. S., the disputed property was given to the | 


defendant Pubitra Dossee by her husband without any 
restriction or reservation whatever; and that she has 
become the vested proprietor; that the Subordinate Judge 
gus therefore wiong 10 holding that Pubitia Dossee 








probable, that he shonld make an absolute 
sift in favor of his wife and daughter so as 
to*entirely cut off all chance of these kins- 
men ever afterwaids succeeding, and render 
the enjoyment of the donees peaceful and 
free from any kind of molestation which the 
r@versioners so situated and disposed as the 
kinsmen of the testator were, have abundant 
opportunities of offering to secluded and 
purdanusheen Hirdoo women; or that he 
should create in their favor only a life-estate 
with a gift over in favor of these very dis- 
tant relatives? J think the former, and that 
vuotwithstanding the well known anxiety of 
a Hindoo to retain in his family an ancestral 
estate. It has been said thnt the testator, 


had no power to alienate or any right to make a gift 
of the disputed property to her daughter's son Pearee 
Lall Mundul 


2nd.—That the terms of the deed will not bear tha 
construction put upon them by the Subordinate Judge. 


The pleader for the appellants, Baboo Unnoda Pershad 
Banerjee, wished to raise an argument that inasmuch as 
the property ın dispute was the streedhun of the appel- 
lant Pubitra Dossee, although she could not alienate 
such property, the plaintiff would not be her heir, but 
her daughter, and failing her, her daughter's son ; but the 
Court refused to hear the plender on this point as the 
plea was most expressly abandoned in the Court below, 
and was not raised in the grounds of appeal. 


The deteimination of this case depends wholly upon 
the construction to be put upon the deed, dated the 22nd 
-Magh 1250. This deed, which is not disputed, was exe- 
cuted by Goo1oo Pershad Jana. He had two wives; by 
the first wife he had a son, the plaintiff ; by the younger 
wife he had two sons and two daughters: one of the 
daughters predeceased her father. The deed, after recit- 
ing that the donor Gooroo Pershad Jana was the malik 
of the disputed talook, and that his name was registered 
as such ın the Collector’s rent-roll, and that the gift was 
a “ Pritidan,” or gift from motives of affection, procceds 
thus (a literal translation):—'‘ You, + 6, the donee Pubitra 
" Dosses are my yorngest wife, and you have two minor 
“sons, therefore, for your charitable purposes and to 
“enable you to ale your infant sons, I have given 
“vou the aforesaid talook; you, from this date having 
ishesomte possessor of the aforesaid talook, after paying 
“the Government revenue, from the :emaining profits 
“wll perform acts of charity, and will support and 
“maintain your sons. For these purposes I heve exe- 
“ cuted this deed of gift.” 


The donor had two wives, the gift to the youngest and 
probably the favomife wife was a gift the consideration 
of ines was the donor's affection for ha. Tho main 
object was no doubt to provide for her and not to leave 
her and her muivor sons dependent upon a co-wife and 
step-mothe.. It maybe said that as the two sons died 
minors, one of the objects for which the gift was 
made no longer exists; but forall this the deed appears 
to us to contain nothing which in any way restricts the 
donee’s title, It appears to us to give the pioperty 
absolutely to the donee. 


If the terms had been ambiguons, we might no doubt 
have to look behind it and consider the motives of the 
donor ; but as there is no such ambiguity, we are bound 
to give effect to the deed. 


We reverse the decision of the Subordinate Judge, and 
decree this appeal with costs and interest thereon, pay- 
able by the respondent. 
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whatever his feelings might have been to- 
wirds these distant kinsmen, could never 
have intended to vest such absolute powers 
in the hands of these women so as to even 
give thema chance of depriving his dnughter’s 
son, should he have one, of his estate by 
nlienation. But itis quite evident that Wa 
thought like this was passing in his mind 
when he made this disposition, it would have 
most certainly found some sort of expression 
in the instruments before us. It is nlmost; 
impossible to believe that he thought of this 
mutter and yet omitted to allude to it even in 
the vaguest manner possible. For these 
reasons, I am of opinion thnt the intention of 
the testntoras may be gnthered from the 
docnments before us, was to make an absolute 
ift in favor of Bani Kooer and Uma 
Kooer ; consequently Uma Kooer had full 
authority to alienate the disputed property, 
aud the plaintiff has no right to question its 
validity. 

In this view of the cense, it is not necessary 
to go into the question of legal necessity. 
But as the value of the subject-matter of the 
suit is above Rs. 10.000, I may as well 
express my opinion upon that point. 

The property in dispute was sold for 
Rs. 38,000, out’ of which Rs. 25,994 
13 annas 9 pie were paid in eash to the hus- 
baud of Uma Kooer, the plaintiffs father. 
As fer as this amount is con¢erned, no 
attempt ever has been made by the defendant 
to connect it with any Jegnl necessity. Out 
of the balance, Rs: 7,100 was deducted by 
the puchaser as money due to him from 
Bani Kooer and Uma Kooer. It has not 
been shown that this debt was anything more 
than a personal debt due from these ladies, 
Then the remainder was leftin deposit with 
the vendee on account of various debts, some 
of which were contracted by Sheo Ram, and 
others by the ladies themselves. It is clear, 
therefore, that out of Rs. 38,000, a very 
insignificant amount was applied for the dis- 
charge of debts due from Sheo Ram. Upon 
this question, therefore, L would uphold the 
finding of the Lower Court. But the appel- 
Jant having succeeded in the first contention 
rnised before ns, thisappeal should be decreed, 
nnd the plaintiffs suit dismissed with costs 
in both the Courts. 


Glover, J.—I am of the same opinion. 


The 25th August 1875. 


. Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Alienation of Ancestral Property—Suit by 


Reversioner. 
Case No. 1553 of 1874. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 16ih 
April 1874, affirming a decision of the 
Afoonstff of Sasseeram, dated the 29th 
December 1873. 


Retoo Raj Pandey and others (Plaintiffs) 
Appellants, 


VETENS 


Lalljee Pandey and others (Defendants) 
Respondents. 


Baboo Anund Gopal Paleet for Appellants. 


Baboos Mohesh Chunder Chowdhry wid 
Kalee Mohun Doss for Respondents. 


Ina suit by a reversioner to set aside an alienation 
of ancestral property, where plaintiff questioned the acts 
of alienatirn effected jointly by his father and his aunt, 
ıt was held that he was entitled to maintain the sut 


even though his father, and not he, was the immediate 
leversioner. 


Mitter, J—We think that, for the rensons 
given in the Privy Conneil decision reported 
in Volume XIV., Moore’s Indian Appeals, 
page 176, the Judge is wrong*in holding that 
the plaintiff is not entitled to maintain this 
suit. Itis true that, necording to the finding 
of both Courts. the plamtuffs father, and not 
the plaintiff, 1s the immedinte reversioner; but 
in this case we find that the plamtiff hus 
questioned the acts of alienation effected joint- 
ly by his futher and his aunt. Therefore, we 
think that, unde: the principle laid down in 
the decision quoted above, the plaintiff is enti- 
tled to mnintain this nection. From the judg- 
ment of the District Judgo, itis not nt all 
cleat whethe: he meant to agree with the 
Moonsiff in the findings of fact on the other 
questions in this case. Therefore, we think 
that we must remand this case to the Judge 
for n retrial. It was urged on behalf of the 
respoudent thnt the father having consented 
to the alienation made by the aunt of the 
plaintiff, that sale ought to be upheld as valid, 
bus ng we remand this case we think that we 
should not -express any opinion on this 
question at nll. The defendant will be 
entitled to rely upon it in the Lower 
Appellate Court. Costs to follow the result, 

Glover, J.—I coveur, 
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The 80th August 1875. 


Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Benamee Sale —Consderation Money—Proof of 
Bona fides. 


Case No. 2167 of 1874. 


Special Appeal from a decision passed by the 
Judge of Patna, dated the 9th June | 874. 
reversing a decision of the Sudder Moon- 
sif of that district, dated the 24h Janu- 
ary 1872. 


Mussnmut Luchmee Kooer alias Bhugobutty 
Kooer (Plaintiff) Appellant, 


versus 
Futteh Singh (Defendant) Respondent. 


Bahoos Chunder Madhub Ghose and 
Mohendro Lall Mitter tor Appellant. 


Baboos Pash Reharee Ghose aud Boodh 
Sen Singh ior Respondeut. 


In a suit brought under Act VIII of 1859 s. 246, to 
establish that certain property, which had been success- 
fully claimed by defendant No. 2, was still the property of 
plaintiff ’s judgment-debtor, defendant No. 1, upon the 
allegation that the conveyance set up by defendant 
No. 2 was a benamee transaction, where it was found 
that No. 1 was largely indebted at the time of the sale 
transaction, and ıt was known to the vendeo (No. 2) that 
one of the debts was a charge on the disputed property: 

Held, that the apparent passing of the consideration- 


money from hand to hand was not sufficient to establish | 


the bond fide character of the sale. It was necessary to 
see that it was actually the money of the alleged vendee 
that was really paid to the vendor, 


Mitter, J—Tuis suit has been brought 
under the latter part of Section 246 of Act 
VIII of 1859 for the purpose of establishing 
that the property in dispute, which has been 
successfully claimed by defendant No. 2, i~ 
still the property of the plointiff’s judgment- 
debtor, defendant No. 1]. The plaintiff bases 
her suit upon the allegation that the kobalab, 
dated 2nd July 1869, set up by defendant 
No. 2 as executed by defendant No. 1, is a 
merely benamee transaction. 

It is not disputed that, on 81st July 1869, 
the defendant No. 1 was indebted to the 
plaintiff to the amount of Rs. 561, a part 
of which was due under a bond executed by 
him in her favor on 16th November 1866. 
That on the first-mentioned date the defend- 
ant No. 1 took from the plaintiff a further 
sum of Rs. 40, and for the aggregnte 
amount executed a bond pledging his entire 
Bhag, viz.,5 cowries'of Myuzul Mokunch. 

© 





This property is situated within the jurisdic- 
tion of the Sub-Registrar of Barh, and the 
doc&ment in question was registered in his 
office. It is alleced that after demands 
were made from defendant No. 1, and after 
he consented to execute a fresh bond by 
rectiving a further loan, he went with 
defendant No, 2 to Patna und there prepared 
a fictitious kobalah and caused it to be regis- 
tered. ° 

The Moousiff, in a very careful judgment, 
held that this kobalah is fictitious, and the 
defendant No. 1 is still the owuer of the 
property in dispute, His judgment was upheld 
in appeal, but on special appeal the case was 
remanded to the Appellate Court for reconsi- 
detation for the reasons mentioned in the 
judgment of this Court dated 12th December 
1873. On remand the plamtiff’s suit has 
been dismissed. Against this order of dis- 
missal this special appeal has been filed. 

I do not think that we ought to affirm this 
judgment. It seems to me that there are 
several errors of law in it, which have nffected 
the merits of the decision. The District 
Judge, afier giving nn abstract of the evidence 
ndduced by the plaintiff, special appellant, 
observes as follows :—* On the other hand it 
appears in favor of appellant— 

“ First.—That the conveyance to Fatteh 
“is 27 days prior in existence to the exe- 
“eution of the bond which is the basis of 
“ plainsiff’s claim. i 

“ Second.—That all necessary steps to 
“obtain possession were taken by Futteh, and 
“that mutation of names was duly made in 
“the Collectorate, and Government revenue 
“paid by him ; and very shortly nfterwards, 
“a considerable sum of money, Rs. 371, 
“paid by him into Court to snve the property 
“in an execution case ngainst Debi in which 
“it was attached or about to be attached. 

“ Third.—That appellant (Futteh) has 
“also brought oral evidence to prove posses- 
“sion consequent on conveyance, (It is to be 
‘noted that the same witnesses who speak to 
“passing of consideration depose to appel- 
“Jani’s possession also). 

“ Fourth.— That there is virtually no 
“relationship at all between appellant and 
“ Debi, and not a shadow of proof that appel- 
“Jant was colluding with Debi, uo matter 
“how fraudulent Debis own conduct may 
‘have been.” 

Now in every one of these paragraphs, 
except the third, there are errors of Jew, and 
the evidence noticed in the third paragiaph 
is, as appears ftom the Judge’s parenthetical 
uote at its end, uot very satisfuctury.—Firat 
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of all heis not right in his observation that 
Futtel’s conveyance “is 27 days prior in 
existence to the execution of the bond which 
is the basis of plaintiff’s claim.” He evi- 
dently overlooks the fact that the major 
portion of the consideration for which the 
bond of 81st July 1869 was executed were 
debts which had been contracted long before 
the date of the aforesaid conveyance. In the 
second place he igs wrong in treating the 
proceeding by which the mutation of names 
was effected ng any evidence bearing upon 
the question at issue. Itis a fact consistent 
with either view of the case. He has further 
taken for granted without any evidence that 
subsequent Government revenue and a further 
sum of Rs. 871 were pnid by Futteh 
from his own pocket. The challans for the 
payment of Government revenue and the 
aforesaid sum of Rs. 37 in the name of 
Futteh are uo evidence of the fact that these 
payments were made by him fiom his own 
pocket. Beyond these challans there is no 
other evidence in the record to prove these 
facts. And, lastly, the Judge is not correct 
in saying that there is not “a shadow of a 
proof that appellant was colluding with 
Debi,” becnuse, if the evidence adduced by 
the plniutiff can be relied upon, there is 
ample evidence to prove Futteh’s collusion. 
In this passage I presume fiom the context 
that the District Judge has used the word 
‘ proof’ in the sense of evidence. If the 
witnesses for the plaintiff and other evidence 
ndduced by her be considered reliable, then it 
follows that notwithstauding the kobalah of 
3ist July 1869, defendant No. 1 continued 
in possession of the disputed property ;,and if 
we add to this the ndmitted fact that defend- 
ant No. 1 was at that time lurgely indebted, 
there can be but one conclusion that defend- 
ant No. 2 did collude with defendant No. 1 
in setting up this fictitious Åobalah for the 
purpose of defeating his creditors. 

One of the facts upon which the Mooovsiff 
laid considerable stress was, that the story of 
the defendants and their witnesses that they 
were all at the time of the execution of the 
kobalah at Patna looking after a batwarah 
ense 18 false. He sent for the record of that 
ense, and found that nothing was done in it 
between 19th May and 27th July. The 
District Judge in meeting this argument 
snys—“I think it quite possible that the 
parties may have been in here then consulting 
their legal advisers about the case.” If the 
fact were so, nothing could have been more 
ensily capable of proof than this fact. But 
not ouly do we find that no evidence has been 


4 


adduced ta prove it, but even there has been 
no suggestion to this effect made by the 
defendants. 

In noticing the argument of the Moonsilf 
regarding the registration of the kobaluh 
having taken place at Patna and not at 
Barh, the Judge says—“ It appears, how- 
ever, that although they live in Barh Sub- 
Division, their village is Mokemmah, which 
is a railway station, and from which acecss 
to Patna is easy.” The parties reside in 
Mokemmah, and Patoa is geveral atations 
distant from it, whereas Barh is the next 
atntion to it, Therefore this fact, far from 
wealeening the Moonsiff’s argument, lends to 
it considerable support. 

Lastly, with reference to the passing of 
consideration, the District Judge suys—* I 
“also find that the passing of consideration- 
‘“ money is deposed to by no less than four 
“ eye-witnesses, besides appellant himself, 
“and it is hard to believe they are all 
“ perjured.” Ina case like this, it is not 
sufficient to find that the cousideration-money 
was changed from hnnd to hand. It is 
necessary to examine the trangaction a little 
more narrowly, and to see whether it 13 
actually the money of the alleged vendee 
that is really paid to the vendor. It is 
necessary to be satisfied that the apparent 
passing of the conside:atiou-money is really 
n bona fide payment. Upon this point the 
Moonsiff says that it is an admitted fact that 
defendant No. 1 was considerably indebted at 
the time of the sale transaction, and it wus 
known to the veudee that the debt due to 
one Kassee Singh was a charge upon the 
disputed property, yet it has not been satis- 
factoriby proved that any one of these debis 
was paid off. Further, notwithstanding the 
knowledge of the defendant No. 2 of the 
existence of a lien over the property, uo 
precaution was taken by him to see that thet 
lien was satisfled out of the consideration- 
money. The District Judge does not take 
any notice of these arguments. The Moon- 
aiff also shows that the eye-wituesses to the 
passing of consideration-mouey are so dis- 
crepunt with ench other that no reliance 
ought to be placed upon their testimony. 
The District Judge accepts it by simply 
remarking that “itis hard to believe they 
are all perjured.” 

For these reasons I do not think that the 
judgment of the Lower Appellate Couil 
ought to be affirmed. The appeal is acco d- 
ingly allowed, and the judgment of the fist 
Court restored with costs. 

Glover, J.—I concur. ° 
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The lst September 1875. 


Present : 
The Hon’ble W. Markby, Judge. 


Act X of 1859—Act VIII (B.C.) of 1869— 
Right of Occupancy—Bastoo Land. 


Case No. 2997 ‘of 1874. 


Special Appeal froma decision passed by 
the Subordinate Judye of Dacca, dated 
the 27th August 1874, affirming a deci- 
sion of the Moonsiff of Moonsheegunge, 
dated the 6th June 1874. 


Mohesh Chunder Gungopadhya and others 
(Plaintiffs) Appellants, 


VETSUS 


Bisho Nath Doss and others (Defendants) 
: Respondents. 


Baboo Huree Mohun Chuckerbutty for 
Appellants. 


Baboo Bama Churn Banerjee for 
Respondents. 


The right of OpERDANEY acquired by a cultivator under 
Act X of 1859 or Act VII (B.U,) of 1869, 18 as appi- 
cable to that portion of the land which 18 used for his 
habitation as for that portion which is cultivated. 


Tis is a case of importance, and if I had 
any doubt whatsoever ns to how it should be 
decided, I should have reserved it for the 
consideration 6f two Judges. But on the 
facts here found I have none. 

It appeurs that the defendant, who ia sued 
in ejectment, sets up in answer that he is 
protected from ejectment by a right of occu. 
pancy gained under the provisions of the 
law of landlord and teaant in Beng. 

The land was let to the defendant or his 
ancestor by the plaintiff or his predecessor 
under a poitab, which describes the lund 
comprised withiu it as consisting of three 
plots, but does not give the contents or any 
other means of identityiny the plots, aud one 
single rent is reserved for the whole. The 
defeudant has been in occupation under this 
pottnh for a considerable period, and the 
plaintiff does not deny that n right of occu- 
pancy has been acquired by the defendant in 
that portion of the land which is cultivated s 
but contends that no right of occupancy has 
been acquired in that portion of the land 
which 18 used for habitation. ‘he whole 
quantity of the land let is 2 kanees and 3 
gunduha, and the quantity of laud said to be 
occupied by the building is 10 gundahs and 
2 kwrrahe. The ovly question which arises 

d : S 


in special appeal is, whether the provisions as 
to gaining the right of occupaney formerly 
comained in Act X of 1859 of the Supreme 
Council, and now contained in Act VIIL of 
1869 of the Bengal Council, are applicable 
to that portion of this tenure which is used 
fom the purposes of n dwelling house. 

Both the Courts below have held that the 
land occupied for dwelling purposes is pro- 
tected in the same way ns the remainder of 
the tenure. And I think in sọ deciding 
those Courts have acted entirely in accord- 
ance with the law. 


I do not think it necessary to go through 
all the cases which have been referred to; 
bat I think it desirable to refer to what I 
believe is the eat liest case upon the subjeci, 
namely, the decision in VIII Weekly Report- 
er, page 200. ‘There the land in respect of 
which the right of occupancy was claimed 
was a piece of land let to a widow for thie 
construction of a bashubaree. Mr. Justice 
Phear was of opiufon that Act X of 1859 
wag not applicable to Jand let for such a pur- 
pose. In that judgment Mr. Justice Bayley 
concurred ; but he is particularly careful to 
point. out that that decision would not apply 
to bastoo lands such as might be met with 
in an ordinary cultivator’s holding, thereby 
clearly showing that, inthe opinion of Mr. 
Justice Bayley, bastoo lands in an ordinary 
cultivators holding would be the subject of 
provisions of Act X of 1859, and now of Act 
VIII of 1869, B.C. Iam not aware that 
that opinion has been dissented from in any 
other case. It certainly would be a mutter, 
I think, of some surprise if a ryot with on 
ordinary holdiug, and having built his hone 
upon a portion of it, were to find thnt 
although he had a right of occupancy as to the 
culturable land, he had not a right of occu- 
pancy as to the rest. 


It seems to me, therefore, that upon the 
general question of the construction of the 
Act, the decision of the Lower Courts is 
right. 


It has been snid that the pottah itself 
shows that a distinction was intended to be 
mide between that partof the land which, 
when the potenh was granted, was cultivated, 
and that part of the land which was then 
used for dwelling purposes. The provision 
nt the end of the potiah, which has been 
relied upon for this purpose, is not very 
clear: nt least I am not satisfied that it was 
the intention to confer different rights as to 
any particular portion’of the land. If that 
had been the intention, I.thiuk that the 
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separate contents of ench plot would have 
been ascertained by the pottuh. 

On these grounds, therefore, I think the 
decision of the Court below was right, and 
the special appeal will be dismissed with 
costs, 


a, ea G, 


The 2nd September 1875. 


Present: 


The Hon’ble Sir Richard Garth, K, Chief 
Justice, and the Hon’ble E. G. Birch, 
Judge. 


Rent Suit--Abatement—E stoppel—Res Judicata. 
Case No. 2546 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Rajshahye, 
dated the 24th June 1874, affirming a 
decision of the Moonsiff of Pubna, 
dated the 29th August 1878. 


Nubo Doorga Dossee and another (Plaintiffs) 
Appellants, 


`” versus 


Fyz Buksh Chowdhry (Defeudant) Res- 
pondent, 


Baboo Issur Ohunder Chuckerbutiy for 
Appellants, 


A 


Baboo Mohinee Mohun Roy for Respondent 


Where a suit was brought for a year’s rent, and the 
tenant claimed abatement, and a judgment was obtained 
which determined the amount to be abated on materials 
which would be applicable to one year as well ag to 
another, — 

Herp that the question of abatement of rent was 
determined between the parties not only for the one 
year of which the rent was in sut, but for all future 
years, 

Garth, C.J.—In this case the defendant 
grauted to the plaintiff a permanent putnee 
settlement of certain villages, under a lease 
dated in 1861, at an ‘annual rent of Rs. 1,548 
and a premium of Rs. 7,654. In the year 
1865, the plaintiff was evicted from a por- 
tion of this property, whereupon she 
brought a suit against the defendant to 
recover from him a proportionate part of 
the premium and certain mesne profits. 
For this she obtained a decree ; the Court 
especially finding that this decree would not 
affect the plaintiffs right to an abatement in 
her rent for the future. 

The plaintiff took no immediate steps to 
obiasin any abatement; but inasmuch as 


she did not pay any rent for the year 1871, 
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the defendant brought a suit against her for 
the rent due in that year. In that suit tho 
present plaintiff set up as a defence that she 
was entitled to an abatement of Rs. 155 
from her rent, that Rs. 155 representing the 
annual value of the property which she had 
lost in consequence of the eviction. On this 
suit coming on for trial, the Judge went 
carefully into the question of abatement ; 
and he decided that the amount should be 
Rs. 42, instead of the Rs. 155 claimed by 
the plaintiff. 

No appeal was made against that decision, 
which stl remains in full force, and 
unreversed, 

The plaintiff then brings this suit for the 
purpose, as she says, of obtaining an abnte- 
ment of her rent for the future ; and she 
claims in this suit the precise measure of 
abatement, Rs. 155, which she had claimed 
in the suit brought against her by the 
defendant. 

The defendaut’s answer is,—this question, 
which you now seek to raise, has already 
been decided between us in the former suit. 
You claimed the same abatement then as you 
do now ; you attempted to establish it upon 
the same grppnds ; you went into the question, 
not as if thé-ubutement were for one parti- 
cular year, but for the whole remainder of 
your interest, and from the very nature of 
the question, you could not have gone into 
if upou any other basis. ~ 

The plaintiffs reply to this is—No, your 
claim then was for the rent of one year only, 
my defence must necessarily have been con- 
fined to that one year, and the result could 
not bind either of us for the future. 

This contention raises a very nice point 
upon the doctrine of estoppel ; as to which, 
during the argument, I confess that I person- 
ally have felt considerable difficulty. 

There is no doubt as to what the lw is 
upon the subject of estoppel. The difficulty 
is in applying that law to sucha case as 
the present. Each year’s rent is in itself n 
separate and entire cause of action, and if n 
suit be brought for a year’s rent, a judgment 
obtained in that sult, whatever the defence 
might be, would seem only to extend to the 
subject-matter of the suit, and leave iho 
landlord at liberty to bring another suit for 
the next year’s rent, and the tenant at 
liberty to set up to that suit any defence she 
thought proper. 

But it is said on the other hand, that in 
the former suit between the defendant and 
the plaintiff, the entire question of what 
ought to be the permanent abatement of reyt 
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during the whole period of the lease, was 
substantially and necessarily tried aud deter- 
mined ; and that, they ore neither of them 
at liberty to re-open that question. 

The principle upon which the abatement 
was made, the value of the land, the measure- 
ments, and other circumstances, which form 
the materials upan which the Judge would 
estimate the amount of the abatement, would 
be applicable to one year as well as to 
another, and what was a justand proper abate- 
ment for the year 1870 would be an equally 
jast and proper abatement in each succeed- 
ing year, 

There certainly appears to be great Weight 
in this reasoning ; and there is no doubt 
that substantial justice will be done by 
adopting it. 

Even assuming the judgment in the former 
suit were not binding between the parties os 
on actual estoppel, it would afford such 
cogent evidence between them upon the 
point, that the Judge in this suit (in the 
absence ‘of some entirely fresh materials) 
would be perfectly right in acting upon it ; 
and we cannot doubt that if we were to 
send the case back to the Lower Appellate 
Court with this intimation, the Judge would 
act upon it as a matter of course; and the 
parties would only be put to additional 
expense to no purpose. 

But happily we are not without authority 
in this Court to guide us in coming ton 
conclusion, e cases which were cited in 
argument by the defendant's pleader 
(Mohima Chunder Mojoomdar v. Asradha 
Dossia, XXI Weekly Reporter, page 207, 
and Rakhal Doss Singh v. Sreemutty H. M., 
Dossee, XXI Weekly Reporter, page 282), 
seem very much in point; and we think 
that we ought to act upon them. In one of 
those cases, the suit was brought by a land- 
lord for one year’s rent. The answer was, 
the land is rent-free, and a decree was passed 
against the landlord upon that ground. An- 
other suit was afterwards brought by the 
landlord for another year’s rent, and it was 
held, that ag beween the parties it had been 
decided that the land was rent-free, and 
that this decision was binding upon them 
not only for the one year, but for all future 
years, : 
In accordance'with this we hold that the 
question of abatement of rent has been 
determined in the former suit between these 
parties not only for the‘year 1870, but for all 
future years, 

The appeal will, therefore, be dismissed 
with costs, 


The 3rd September 1875. 


8 Present: 


The Hon'ble L. S. Jackeon and W. F. 
McDonell, Judges. 


Tenant (ryot) Righis— Accretion. 
Case No. 8063 of 1874. 


Spectal Appeal from a decision passed by 
the Judge of Hooghly, dated the 2nd 
September 1874, reversing a decision of 
the Subordt: ate Judge of that district, 
dated the 28th May 1874, 


Messrs. Finlay, Muir & Co., Agents of the 
Champdanee Jute Company Limited 
(some of the Defendants) Appellants, 


Versus 


Gopee Kristo Gossamee (Plaintiff) 
Respondent, 


Messrs. Lowe and Atkins for Appellants. 


The Advocate General nnd Baboos Obhoy 
Churn Rose and Mohendro Lall Mitter 
for Respondent. 


There is no right of accretion by which a ryot can 
claim under the law. 


Jackson, J—TueE plaintiff in this case is 
the owner of an 8-anna share (styling 
himself shevait on behalf of a certain 
Thakoor) of the rent-free mehal Gourha 
in the district of Hooghly ; and he sued the 
defeudants to recover possession, so far as 
his own share went, of a small portion of 
land situate upon the sloping bank of the 
river Bhagirutty, and to compel the removal 
of a jetty erected by the defendants Finlay, 
Muir & Co., contrary to the rights and 
express prohibition of the plaintiff. Finlay, 
Muir & Co., it seems, hold’ under the other 
defendant, Miss DePenning, the adjoining 
land above the river bank, which is held 
by Miss DePenning herself under the 
plaintiff. The plaintiff’s cnse is that the 
pottah goes only as far as the upper margin 
of the slope; that the defendants have no 
right whatever to go beyond that margin; 
aud that on their proceeding to occupy it, 
and place a jetty upon it, the plaintiff at once 
forbade the coustruction. The defendants’ 
case shortly was that the lense extended to 
the lower margin of the slope; that the 
lessee moreover had a ‘preferential right 
under a covenant with the landlord to 


ocaupy any lund between the slope of the 
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bank and the river; and they also contended 
that they had been in occupation in various 
ways of the lands in question ; and that dhe 
plaintiff was io fact barred by limitation in 
the present case. The suit was heard by 
the Subordinate Judge of Hooghly, Baboo 
Kedaressur Roy, and was dismissed by him. 
On nppenl, this decision was reversed by the 
District Judge, who expresses his opinion— 
“that the platotiff is entitled toa decree 
« directing the restoration of the lands 
“to their original state by the removal of 
“the jetty and the materials lying on the 
“land, and declaring him to be entitled to 
“ possession thereof jointly with the jute 
“company, who are shown to be in posses- 
“sion of the other half share.” 

Against this decision a special appeal has 
been preferred by the defendants. The 
first question we have to consider is, what 
is the exact limit of the land granted 
under the defendants’ pottah. It appears 
to us clear not merely from the meaning 
of the word Asuli ns we ascertained it 
from the dictionnry, but also from the terms 
of the original pottah granted to Miss DePen- 
ning’s brother, that the AÆsuli mentioned 
in the pottah doeg not mean nt any rate the 
inferior margin of the river bank. It is 
clear that the land granted was meant to 
extend ns far as the bank, and to cease where 
the bank commenced. ‘Then it is said that 
the defendants have a preferential right to 
occupy the land down to the water's edge. 
We do not think that is so. There was, 
it seems, a covenant to that effect in the 
firet pottah granted to Miss DePenning’s 
brother ; but a similar stipulation is wantiug 
in the pottah which is now under consider- 
ation, nnd that is the only ground on which 
preferential right could be ascertained, 
there being no right of aceretion by which 
n ryot is entitled to claim under the law 
of the country. Then it is contended that 
the plaintiff is barred by limitation. It 
seems to us that isnot so. On the evidence 
it has been, clearly found that there was no 
adverse possession on the part of the defend- 
ants, and that the only and the first inter- 
ference with the right of the landlord was 
the consti uction of this jetty against which 
the Judge finds the plaintiff protested early, 
bnt his protest was disregarded. Under 


THE WEEKLY REPORTER. 


Rulings. 405 


The 8rd September 1875. 


Present : 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Execution—Limitation—Act IX of 1871, Sch. 
JI, Art. 167, and 8. 15. 


Case No. 519 of 1874. 


Miscellaneous Appeal from an order passed 
by the Judge of Jessore, dated the 19th 
September 1874, affirming an order of 
the Subordinate Judge of that district, 
dated the 2\st February 1874. 


Banee Kant Ghose (Judgment-debtor), 
Appellant, 


VETSUS 


Haran Kisto Ghose and others (Decrec- 
holders), Respondents. 


Baboo Mohendro Lall Mitter for Appellant, 


Baboos Taruck Nath Dutt and Kalee Pro- 
sunno Dutt for Respondents. 


Hep by Jackson, J. (McDonell, J. dissentisnie). thet 
a decree-holder applying for execution is not entitled to 
have a deduction from the period of limitation of tha 
time taken up in a previous application to execute L 3 
decree in a Court which was not competent to exccute iL 


Jackson, J.—Tue question which arises 
in the present appeal is whether the decice- 
holder is entitled to have a deduction of the 
time taken up in a previous application to 
execute his decree in a Court which was not 
competent to execute it. The case is one of 
execution of decree, and the provision of tha 
Limitation Act which applies to it is Article 
167 of the third division of the second sche- 
dule. It is sought to extend the time in thi3 
case by applying to it the rule contained in 
Section 165 of the Act, which says: |“ In 
“ computing the period of limitation pre- 
“ scribed for any suit, the time during which 
“ the plaintiff has been prosecuting with duo 
“ diligence any suit, whether in a Court of 
“ first instance or in a Court of appeal, 
“ against the same defendant or some person 
“ whom he represents, shall be excluded,” 
and*‘so forth, and it has been pointed out 
that a similar provision contained in Act 
XIV of 1859 was held to apply to other 


the circumstances it appears to us that the| matters than the institution of a suit. Now 
judgment of the Lower Appellate Court , it must be observed that Act XIV of 1859 


is quite correct, and that this appeal must be 
dismissed with costs. 

This judgment will apply to Special 
Appeal No. 124 of 1875. 





was drawn on a method entirely different 
from that of the present Limitation Act. 
There, with the exception of one or two sepa- 


| rate provisions, the subject-matter of the Act 
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was described generally as suits; and the 
Court, in order to do justice to parties, found 
itself bound to interpret ‘ suits” as including 
“ proceedings of various kinds.” Butin he 
Act which now regulates these matters the 
Legislature was extremely careful to classify 
the subject and to make provisions for cases 
of suits and appeals and applications ; and it 
appears to me that where that has been so, 
if we were to take upon ourselves to say, not- 
withstanding this care manifested by the 
Legislature, that theframersof the Act, where 
they spoke of suits, meant to include appli- 
cations or the like, we should be introducing 
confusion into the Act, and should be doing a 
great deal more harm tban good. ‘That the 
Legislature in Section 15 use the word “ suit” 
advisedly becomes quite clear, if we had any 
doubt on the subject, from the terms of Ex- 
planation 2 ; for that explanation shows that 
the framers of the Act were so sensible that 
the word “ suit” of itself would not include 
an appeal that they thought it necessary to 
say: “A plaintiff resisting an appeal pre- 
“sented on the ground of want of jurisdic- 
* tion, shall be deemed to be prosecuting a 
& guit within the meaning of this section.” 
Itis obviousthatif the word “suit,” as it stood 
in the Section, were sufficiently wide to 
inelude appeals and applications, that explana- 
tion would be unnecessary. It may be 
observed that neither that explanation nor 
the terms of, that Section go so fur as to say 
that the time occupied in bringing a suit or 
an appeal in a wrong Court shall be taken 
into consideration in computing the time for 
bringing an appeal. Itis only for the pur- 
pose of bringing a fresh suit that such time 
must be computed. With reference to the 
observation that the second schedule is made 
subject to the provisions contained in Sections 
5 to 26, it seems to me obvious that of those 
vatigus provisions the Legislature meant that 
only such as were applicable to the several 
subjects should be applied in ench cage, and 
that where the computation of time is pre- 
scribed for the bringing of a suit, such com- 
putation should be subject to the provisions 
in regard to the bringing of suits, and so in 
regard to the bringing of nppeals or the mak- 
ing of applications. As to delays caused by 
mistake as to the forum of appeal, it seems 
to me that matters of that sort are amply 
provided by the discretion which the Appel- 
late Court has for sufficient cause to admit 
an appenl after time. 

I have the misfortune to differ from my 
' colleague on this occasion; but I consider 
bat the law is quite clear, and that the deci- 
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sion of the Lower Appellate Court must be 
reversed. 

@cDonell, J. — The facts of this case, as 
stated in the decision of the Subordinate 
Judge, are as follows :— 

“ The decree of which execution has been 
“applied for is dated 24th June 1867, and 
“ wns passed by the Deputy Collector of 
“ Khulnen for the recovery of arrears of rent 
“amounting to Rs. 1,766-6. The first 
‘application for execution of this decree 
“was made on the 11th June 1869 in the 
“ Court of the Deputy Collector of Khulnea, 
“and it appears from the records that seve- 
“ rn] proceedings were taken until 30th 
“ December 1872, when a certain property 
“ belonging to the judgment-debtor was sold 
“ ntan auction-sale in satisfaction of the said 
“decree. In the meantime, however, an 
“ objection had been taken by the judgment- 
‘debtor that the Deputy Collector was not 
© competent to execute the decree, inasmuch 
“ng the jurisdiction in such cases had been 
“ transferred to the Civil Court. This objec- 
“tion was overruled by the Deputy Col- 
“ lector, but on appeal it was allowed by 
“ the Judge on the 29th March 1878. The 
‘present application was then made on the 
‘ Sth June 1878, and the case was trans- 
“ ferred to the Subordinate Judge’s Court on 
“the 2lat idem, and on its being taken up 
“the jadgment-debtor raised the plea of 
‘limitation, contending that the execution- 
“ proceedings taken in the Court of the 
“ Deputy Collector were taken in the wrong 
‘Court, and could not therefore have the 
‘¢ affect of taking the case out of the purview 
“ of the law of limitation ” 

The Subordinate Judge disallowed the 
objection, considering that the decree-holder 
wns entitled to have the time expended in 
the Revenue Court excluded. And on ap- 
peal the Judge confirmed the Subordinate 
Judge’s order. 

In special appeal it was argued before us 
thant the Courts below were wrong in law in 
excluding the time during which the case 
remained pending in the Revenue Courts from 
the period of limitation. 

Now it appenrs to me that if the old law 
of limitation, Act XIV of 1859, had been 
still in force, the decree-holders would, with- 
out doubt, have been entitled to have this 
time excluded. 

The opinion expressed by the late Chief 
Justice (Peacock) and by three of his col- 
lengues iu the cnse reported in Volume IX, 
Weekly Reporter, page 402, shows clearly 
that taking proceedings in execution was 
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prosecuting a suit within the meaning of 
Section 14 of Act XIV of 1859, and I see 
noreason why Section 15 of Act IX of 1891, 
which is in substance identical with Sec- 
tion 14 of Act XIV, should not also include 
applications to enforce decrees. 

It is true that Act XIV of 1859 yas 
defined as being “ an Act to provide for the 
limitation of- suits.” Whereas Act IX of 
1871 is more general, being “an Act for the 
limitation of suits and for other purposes,” 
and that the second schedule of this latter 
Act is divided into three parts,—first divi- 
sion, suits; second, appeals; and third, appli- 
cations; thus showing that in the schedule the 
word ‘ suit? was not meant to comprise 
appeals aud applications. 

But in Section 4 of the Act it is said 
that, subject to the provisions contnined in 
Sections 5 to 26 inclusive, every suit insti- 
tuted, appeal presented, and application made 
after the period of limitation prescribed 
therefor, by the second schedule hereto an- 
nexed, shall be dismissed, although limitation 
has not been set up as a defence. 

The second schedule is therefore made sub- 
_ ject to the provision contained in Sections 5 
to 26 ; and reading Section 15 with Section 4, 
I consider that Section 15 may be held to 
apply to applications for execution of decree. 
If Section 15 does not apply to these appl- 
cations, in like manner it cannot apply to 
appeals, and surely this cannot be the mean- 
ing of the Legislature. ‘There are many 
appeals which, owing toa mistake as to the 
value of the suit, or owing ton doubt ns to 
the Court to which an appeal many lie, are 
brought in the wrong Court, and it would be 
very hard if in these cases the appellants 
should be deprived of the benefit of Section 
15. It may be snid that in appeal cases 
under Section 5 (b) it is in the option of the 
Court to admit after the period of limitation 
when the appellant satisfies the Court that 
he had sufficient cause. Now, although this 
might in a measure remedy the evil, still it 
would be only making optional with the 
Court that which under the former law it 
has been held the appellant was entitled to 
as n right. 

The second explanation to Section 15 
shows that the word “suit ” has in that Sec- 
tion a very extensive meaning, for explann- 
tion 2 runs as follows: “ A plaintiff resist- 
‘Sing an appeal presented on the ground of 
“ want of jurisdiction shall be deemed to be 
“ prosecuting a suit within the meaning of 
this section.” 

Again the very wording of the section 
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itself would show that an appeal was includ- 
ed in the word “ suit,” for it says, “In com- 
“ puting the period of limitation prescribed for 
“ any suit, the time during which the plaintiff 
‘has been prosecuting with due diligence 
“ another suit, whether in a Court of first 
“ instance or in a Court of Appeal against 
“the same defendant, shall be excluded.” 
The decision in the case of Lukhee Narain 
Mitter and another (appellants, defendants) 
versus Khettur Pal Singh and another 
(plaintiffs), Voloame XIII, page 146* of Ben- 
gal Law Reports, shows how leniently tho 





* The 17th July 1878, 
Present: 


Sir James W. Colvile, Sir Barnes Peacock, Sir Montagus 
E. Smith, Sur Robert P. Collier, and Sir Lawrencs 
Peel. 


Sale of Putnee for Arrears of Rent—Payment by unregis- 
tered Durputnesdar—Limation— Act XIV of 1859 
s. 14. 


On Appeal from the High Court of Judicature at Fort 
k William in Bengal, 


Luckhinarain Mitter and another 
versus 
Khettro Pal Sing Roy and another. 


Wheto the assignees of a durputnes talook, although the tranr- 
for was not registered In the putneeder’s books, deposited in thv 
Colleator’s Court the amount due tothe ramindar ag an error 
of rent to stay the sale of the putnese and protect their own 
interest, they were HELD enktled to recover the amount from tho 
Pputneedar 

Giving a reasonable construction to Acte XIV of 1859s 14, 
their Lordahips were of opinion that the whole time in which n 
plentiff hns been frnitlessly engaged in prosecuting n sut bond 
Jide and with due diligence for the same cause of action, In which 
he fals to consequence of a final determination in the sau., 
whether upon appeal or otherwise, that the Court in which tho 
suit was brought had no jurisdiction, is to be deducted from tho 
period of limitation. 


THis is an appeal from a Judgment of the High 
Court, pronounced upon special appeal in a suit in which 
the respondents were plaintiffs and the appellants were 
defendants. The suit was brought to recover a sum of 
money lodged by the plaintiffs in the Court of the 
Collector of Kast Burdwan, in order to stay the sale of a 
putnee talook called Mouzah Astara, for an ofear of 
rent due to the zemindar from the defendants, who 
were the pntnee talookdara, and thereby to gave a 
dirputnese talook of the second degree, which had been 
ark by the defendants out of their said putinee 
talook, 

The durputnee was granted by the cdefendan's t» 
Sitanath Ghose, at an annual rent of 5,496 rupees, ur 
consideration of a bonus of 100 rupees, and it wns 
stipulated that Sitanath was to have full powers of salo 
or gift, but was not to underlet in saputnee without ths 
consent of the putneedars. Sitanath sold and assigned the 
dùrputnee to the plaintiffs for the sum of 2,925 rupees, 
and it was stipulated that the plaintiffs were, in tho 
usual manner, to cause mutation of names in the 
putneedars’ books, by causing Sitanath’s name to be 
removed and the plaintiffs’ names inserted instead, ant 
y the durputnee rent ; 
and further, that if there should be any delay in causing 
mutation of names, and Sitanath’s name should remei i 
on the putneedars’ books, ıt should not entitle him to’ 
profit or subject him to loss, The plaintiffs didgnot 
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Privy Council are inclined to deal with cases 
like the present, and how they consider tlint 





register the transfer in the sherishta of the defendants, 
and the defendants never recognized the plaintiffs as 
their tenants. The money deposited by the plaintiffs 
was applied in discharge of the rent due from the 
defendants ag putneedars, and the sale of the putnee 
was stopped. It was contended that the money 
deposited by the plaintiffs was a voluntary payment, 
and, consequently, that they were not entitled to recover 
the amount from the defendants, The Court of first 
instance held that the plaintiffs were entitled to recover, 
and gave them a decree for the amount, with interest, 
from the time of the commencement of the suit. The 
Zillah Judge, upon regular Pee reversed that decree ; 
but upon spécial appeal, the h Court reversed the 
decision of the Zillah Judge, and upheld the decree of 
the Court of first instance. From that decree the 
defendants have appealed to Her Majeaty in Council. 

Their Lordships are of opinion that the decision of 
the High Court is correct. e plaintiffs were assignees 
of the durputnee talook, and though the transfer was 
not registered, they had the right and were compelled 
to deposit the amount of rent due to the zemindar in 
order to protect their own interest. They made the 
deposit, and the defendants had the benefit of it. The 
pan are consequently entitled to recover the amount 

om the defendants. The law upon the merits of the 
cage is very clearly and accurately laid down in the 
judgment of the High Court, andit is acarcely necessary 
for their Lordships to enlarge upon it. 

Several cases were cited he the learned Counsel for 
the appellants, and amongst others the case of Anund- 
chunder Bannerjes p. Soobulchunder Dey, Sudder Deci- 
sions, 1857, page 1195. In that case it was held that a 
mortgagee of a durputnee tenure out of possession 
could not recover from the putneedars an amount 
deposited by him to prevent the sale of a putnee talook 
for arrears of rent due from the putneedars; that he 
was not the holder of a talook in the second d and 
had no authority under section 18 Regulation VIII of 1819 
to make the deposit, It does not appear what the natura 
of the m was, snd it would seem that the dur- 
putneedar had nof paid his rent to the putneedar, for 
it was said “the mortgagee might have sued the durput- 
needar for the money which he had been compelled to 
paye, Without knowing more of the facts of that case 

t is impossible to say whether the decision was correct 
or not, Itis, however, unnecessary to do so, as that 
case is very different from the present. 

It may be remarked, however, with reference to that 
case, ag well as to the case cited from 6 Weekly 
Reporter, Act X Cases, pase 8, in which it was held that 
the amount deposited by the plaintiffs in the present 
ease could not be set off in a suit brought by the 

ent defendants against Sitanath for subsequent 
instalments of the durputnee rent; that neither of them 
is of any greater weight than the decision of the Hi 
Court now under appeal, and that their Lordships could 
not, upen the mere authority of those two cases, hold 
that the decision of the High Court in the present case 
Was wrong. 

With the exception of those two cases, none of the 
numerous authorities cited by the learned Counsel for 
the appellants are in point. In some of the cases it is 
impossible to ascertain from the reports what were the 
precise facts; many of them had no relation to putnee 
or durputnee tenures; and none of them appear to carry 
the case farther than this, that the grantor of a durput- 
nee talook is not bound to recognize the assignee of the 
tenure until the transfer has been registered in his 
sherishta, and that, until such registry has been effected 
he may sue the original durputneedar for the rent, and 
gell the tenure in execution of a decree obtained in such 
suit without notice to the assignee. This ıs the only 
effect of the cases cited from 2 Hay’s Reports, 14; 
2 Weekly ee 282, Civil Rulings; 10 Weekly 
Repprter, Civil Rulings, 466. 


a law of limitation must vot be coustrued too 
literally, but a fair construction be put upon 





Those decisions are quite consistent with the ruling 
of the High Court. Until the assignment has been 
registared, or the assignee has been accepted by the 
pe as his tenant, the assignor is not discharged 

ap) liability, and such lability may be enforced by the 
sale of the durputnee talook in execution of a decree 
against him for the rent. 

It was contended that the decision reported in 
6 Weekly Reporter, Act X Rulings page 8, in which it 
was held. that the money deposited by the plaintiffs 
could not be set off in an action against Sitanath for 
arrears of the durputnee rent, was a bar to the present 
suit, as an adjudication by a competent Court in a 
former suit upon the same cause of action. Their 
Lordships are, however, of opinion that that determina- 
tion was not one within the meaning of Section 2 
Act VIII of 1859. It was merely determined in a suit 
under Act X of 1859 that Sitanath was not entitled to 
credit for the payment made by tho plaintiffs. As to 
the point of limitation, their Lordships are of opinion 
that the High Court was correct in holding that the 
present suit was not barred. Itis unneces to deter- 
mine whether the period of limitation was three years 
under clause 9 Section 1 Act XIV of 1859, or six years 
under clause 16 of that Section. The deposit sought to 
be recovered by the plaintiffs ın the present suit was 
made on the 17th November 1864, and the present suit 
was commenced on the 8th June 1869. On the 80th 
October 1867, a suit was instituted by the plaintiffs 
against the defendants, in the Zulah Court of Hooghly, 
to recover the amount olaimed in the present sut. 
The defendants pleaded to the jurisdiction of that Court, 
and, on the 14th, April 1868, the Prinoipal Sudder 
Ameen rejected their plea and gave judgment for the 
plaintiffs. The defendants appealed to the Judge, who, 
on 81st July 1868, reversed the decision of the Principal 
Sudder Ameen, and, on ites appeal to the High 
Court, the decision of the Judge was affirmed on the 
26th of May 1869. ; 

Deducting the whole parioa occupied in the suit com- 
menced in Zillah Hooghly from the time of the oom- 
mencement of that suit to the time when the High 
Court gave final judgment thereiu on special appeal, the 
present suit was commenced within three years from 
the time when the cause of action arose. It has been 
found as a fact that that suit was prosecuted bond fide, 
and there is no reason for contending that that finding was 
in consequence of any error in law, or that the suit was 
not prosecuted with due diligence. Their Lordships are 
of opinion that, according to the trae construction of 
Section 14, Act XIV of 1859, the whole time occupied in 
that suit, including the time during which the apecial 
appeal to the High Court was pending, maost be 
deducted. It was contended on tha part of the Appel- 
lants that, as the decision of the Principal Sudder 
Ameen was annulled by the Judge in consequence of a 
defect of jurisdiction, the timein which the plaintiffs 
were engaged in the special appeal to the High Court, 
who affirmed the decision of the Judge, cannot be 
deducted under the provisions of Seotion 14 of the 
Act. The words of that Section are not very clear, 
but their Lordships are of opinion that, giving them a 
reasonable construction, the whole time in which @ 
plaintiff has been fruitlessly engaged in prosecutng a 
Buit Gord fide and with due dilgence for the same cause 
of action, in which he fails ın consequence of a final 
determination in the suit, whether upon appeal or 
otherwise, that the Court in which the swt was brought 
had no jurisdiction, is to be deducted. 

The learned Counsel for the appellants complained 
of the protracted litigation in reference to the plaintiffs’ 
olaims, and he stated, in terms of indignation, that the 
case had been before eleven different ‘'ribunals, But 
surely the appellants are not the persons to complain, 
wheu they have been the cause of the whole of this 
Sromactsd litigation, first, by negleotmg to pay their 


1875.] 


à 


Civil 


THE WEEKLY REPORTER. 


Rulings, 409 





it. In this case there can be no doubt as to 
the bona fides of the proceedings, and that 
they were taken with due diligence. ‘Phe 
mistnke made by ‘the decree-holder was not 
set right by the Court to which he applied 
for execution : ou the contrary, the Deputy 
Collector overruled the judgment-debtét’s 
objections, and it was not until more than 
three years afterwards that the Judge on 
appeal reversed the Deputy Collector’s order, 
on the ground that jurisdiction in such cases 
had been transferred to the Civil Courts. 
Under these circumstances, I would dis- 
miss the appeal with costs. I may add that 
Mr. Justice Birch and I held on the 19th 
March last in a somewhat similar case that 
Section 15 of Act IX of 1871 does apply to 
applications for execution of decrees. 


The 6th September 1875. 


Present : 
The Hon’ble W. Markby, Judge. 


Act X of 1859 s. 77—Rent Suit—Onus Pro- 


is 
Case No. 77 of 1875. 


Special Appeal from a dectsion passed by 
the Officiating Judge of Dacca, dated the 
28th September 1874, affirming a deci- 
sion of the Moonsiff of Moonsheegunge, 
dated the 25th June 1874. 


Sreemutty Wooma Tara (Plaintiff) 
Appellant, 


Versus 


Bhurosa Ram Dass and another (Defendants) 
Respondents. 


Baboos Nullit Chunder Sen, Sreenath Ba- 
nerjee, Doorga Mohun Dass and Bhoobun 
Alohun Doss for Appellant. 


Baboos Nil Madhub Bose, Jadub Chunder 
Seal and Bussuné Coomar Bose for Res- 
pondents. 


rent to the xemindar, and thus rendering it necessary 
for the plaintiffs, for their own protection, to deposit the 
money with the Collector; then by refusing to allow 
eredit for the amount in the suit against Sitanath; 
afterwaids, by objecting to the jurisdiction of the Prin- 
cipal Sudder Ameen of Hooghly; then by objecting to 
the amount of stamp on the plaint when it was trans- 
ferred to the Court in Burdwan; and, finally, by 
appealing against the decision of the Principal Sudder 
Ameen in this suit, which was ultimately upheld by the 
High Court. 

In short, the appellants have resisted by every means 
in their power che endeavours of the plaintiffs to 
recover the amount which they were obli to deposit, 


Neither Act X of 1859 s 77, nor anything analo- 
gous to it, can apply to a suit in a Civil Court to which 
the only parties are the landholder who claims rert 
and the ryot who disputes his title to receive rent. 
The previous receipt of rent, though a very impo.taut 
elementas evidence, can be no more; and if plaintiff fails 
to piove his right to receive rent, his suit must be 


THERE is one question of law rnised in 
this special appeal, und that is, whether the 
Moonsiff was justified in going into the ques- 
tion of title at all. The land for which the 
plaintiff claimed rent was situated in two 
plots. The defendant said that the plaintiif 
was the owner of the first plot, but not the 
owner af the second. It seems to me that 
when the plaintiff sues to recover rent from 
the defendant, the very first thiog which he 
has to show is that he has a title to receive 
that rent. Iam not aware that there is uny 
difference between rent and any other demand. 
So long as Section 77 of Act x of 1859 was 
in force, it might be thut there were some 
cases in which the Revenue Court acting 
under the provisions of that law might not 
lave to decide the question of title when a 
suit for reut was brought. Ifin a suit for 
rent brought by a Jandholder a third per- 
son interveued and claimed the rent and 
disputed the right of the plaintiff to receive 
the rent, in order to avoid the discussion of a 
question of tithe in a Court which had uot 
jurisdiction finally to decide ir, it was pro- 
vided that, for the purposes of that suit, the 
light to receive the rent should be determiu- 
ed by ascertaining who was actually iu 
receipt of the rent up to the time of the com- 
mencement of the suit. That would bea 
perfectly proper course of proceeding iu 
cases to which that Section was applicable, 
namely, in cases where there was no doubt 
that the ryetowed the rent to one of two 
persons both of whom were before the Court. 
The decision of the Court would in thag case 
fully protect the ryot, and the dispute, both 
as to title and as to right to receive rent, 
could not be settled there, but could be settled 
by the landholders or parties claiming 
through them in another Court, 





of which the appellants have had the benefit, and which 
they, according to every principle of justice and good 
conscience, ought to have repaid. 

It is idle to say that they were afraid of repaying the 
money, lest by so doing they should be held to hava 
recognized the plaintiffs as their tenants before the 
registration of the assignment, or to contend thut the 
appellants are not bound to repay the amount deposited 
because they would have benefited by the gale of the 
Pe a ibe penance: 

_ Their Lordships will humbly recommend Her Muiest 
in Connoil to affirm the decision of the High Cut 
with the costs of this appeal, e 


A 
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Neither that Section nor anything nnalo- 
gous to that Section can apply to a suit in 
the Civil Court to which the only parties 
ure the landholder who claims the rent, and 
the ryot who disputes his right to receive 
rent., To bold otherwise would have this 
effect, that although the landholder was 
utterly unable to prove his right to receive 
the rent, and although the ryot was able to 
prove that he bad no such right, yet the 
Court must give the plaintiff a decree ; and 
that decree would be no protection whatso- 
ever to the ryot, should the real party come 
forward and prove his right to receive the 
rent. No doubt the previous receipt of rent 
is a very important element as evidence iu 
the case, but it can be no more than evi- 
dence; and both Courts having found as a 
fact that the plaintiff had no right to receive 
the rent, could not do otherwise than to dis- 
miss this suit. 

The special appeal is dismissed with costs. 


The 6th September 1875. 


Present : 


The Hon’ble W. F. McDonell, Judge. 
Government Chittahs—Evidence— Waste Lands— 
Possession— Presumption. 


Case No. 2693 of 1874. 


Special Appeal from a decision passed by 
the Officiating Judge of the 24-Pergun- 
nahs, dated the 18th August 1874, 
reversing a decision of the Second Moon- 
suff of Diamond Harbour, dated the Tth 
July 1878. 


Moochee Ram Majhee and ‘another (two of 
the Defevdants) Appellants, 


VETSUS , 


Bfssambhur Roy Chowdhry (Plaintiff) 
Respondent. 


Baboos Mohesh Chunder Chowdhry, Mo- 
hinee Mohun Roy, and Mohendio Lall 
Mitter for Appellants. 


Baboos Chunder Madhub Ghose and Hem 
Chunder Banerjee for Respondent. 


A Government Chittah is admissible as evidence ina 
boundary dispute. 

Lands which have never been ocoupied for cultivation, 
and which are of such a nature and description as that 
no one can be said to be in possession, may be presumed 
rightfully to belong to the parties with whom the title 
Tests. 


Tue Lower Appellate Court has found as a 
fact that the embankment, aud not the “gobr,” 
o¥khal, is the. boundary line. 

am 


It is argued that the Judge was wrong in 
law in using the chittah as evidence ina 
qv&stion of contested possession between two 
adjacent estates, but the chittah referred to 
is a Government chittah, and in accordance 
with the ruling of this Court, see Weekly 
R@porter, Volume XIII, page 56, is admis- 
sible as evidence. The next point argued 
wns that the plaintifi’s claim was barred by 
limitation. Now it is true that the Judge 
is of opinion that the evidence of possession is 
not very strong in that the plaintiff's wit- 
nesses differ to some extent as to the former 
occupation of the lands; but then the Judge 
finds that the lands which form an exceed- 
ingly narrow strip on the west of the em- 
baukment were probably never occupied by 
any one for cultivation,—iu fact that they are 
lands of that nature und description that no 
one could be said to be in possession,—and 
therefore, in accordance with the rulmgs in 
Weekly Reporter, Volume IX, page 124, and 
Volume XVI, page 102, possession may be 
presumed to be with the parties with whom 
the title rests, to whom they rightfully 
belong, and hence as it hns been found that 
these lands are covered by Dag No. 1 of the 
Government chittahs, and this forms part of 
the plaintiff's estate, this Court in special 
appeal cannot disturb the findings of fact 
arrived at by the Lower Appellate Court. 
The appeal is dismissed with costs. 


The 6th September 1875. \ 


; Present: 
The Hon’ble E. G. Birch and H, B. 
Lawford, Judges. 
Review by one Subordinate Judge of another's 
Judgment, : 


Caso No. 8076 of 1874. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Midna- 
pore, dated the 26th August 1874, afirm- 
ing a decision of the Sudder Moonsiff of 
that district, dated the 22nd May 1872. 


Shaikh Muneerooddeen and another (two of 
the Defendants) Appellants, 


7 versus 
Kadir Buksh (Plaintiff) Respondent. 


Baboo Bama Churn Banerjee for 
Appellants. 


Baboo Bhyrub Chunder Banerjee 
for Respondent. 
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One Subordinate Judge is not anthorized to admit a | merely because he thought that order not 


review of a judgment delivered by another Subordinate 
Judge, merely because he thinks that judgmene not 
justified by the facts of the case. 


Birch, J —Tues proceedings‘in this case 
evince a considernble misapprehension of the 
provisions of Section 376 on the part ofthe 
Moousiff and the Subordinate Judge. 

The case was fitst disposed of by the 
Moonsiff on the 19th December 1870, his 
order being that the decree be drawn up in 
the terms of the compromise, The prepara- 
tion of the decree wns left to the amlah, 
aud the Moonsiff signed the deciee apparently 
without satisfying himself that it wns ia 


justified by the facts of the case. I havo 
very recently had to consider n similar case, 
sitting with the learned Chief Justice iv 
which the question was very fully discussed , 
and the conclusion we arrived at was that 
a Judge is not at liberty to review and 
reverse his predecessor’s judgment merely 
because he happens to arrive at n different 
conclusion upon the same state of facts. It 
was pointed out in that jadgment that if this 
were permitted, there would be no finality in 
any judgment, and no rest or security for 
guitars. 

The decision of the Firat Subordinate 


accordance with the terms of the deed of | Judge, dated the 26th August 1874, will be 


compromise. ‘The decree was shortly after 
discovered to be at variance with the terms 
of the solehnumnb, and instead of making an 
application to have the error corrected, the 
dectee-holder applied for review of judgment. 
The Moonsiff granted the review, but required 
the applicant to pay the full stamp ns upon 
an application for review presented after the 
lapse of ninety days. And on the 18th June 
1872, he passed an order that the decree be 
diawn out in the terms of the solenamah, 
and that the costs of the review be recovered 
by the decree-holder from the defendant. 
Against this order the defendant preferred 
nn appeal to the Second Subordinate Judge. 
On the 2nd December 1873 that officer 
reversed the Moonsiff’s order allowing the 
plaintiff the costs of the review. On the 
18th January 1874, the Second Subordinate 
Judge having left the district, an application 
for review of the order of the 2nd December 
1878 was presented to the First Subordinate 
Judge ; that application merely set forth that 
the order of the Second Subordinate Judge 
was not in accordance with law, 

The First Subordinate Judge granted the 
review on the 24th August, and on the’ 26th 
he set aside the order of the Second Subor- 
dinate Judge on the ground that he thought 
that his order was not justified by the facts 
of the case.: - 

Aguinst this judgment a special appeal is 
preferred, and it is urged that the First 
Subordinate Judge had no authority to grant 
a review of the Second Subordinate Judge’s 
judgment, and slso that the application for 
review set forth no ground upon which a 
review could, under the provisions of the 
Code, be admitted. 

We are of opinion that the Subordinate 
Judge, Baboo Judoo Nath Roy, was not 
authorized to admit a review of a judgment 
delivered by another Subordinate Judge 


reversed, each party paying hig own costs in 
that Court; and the decision of the Second 
Subordinate Judge, dated the 2nd December 
1878, will be restored. 

As to the costs of this special appeal, we 
think that each party must bear his own 
COSIS, 


The 6th September 1875. 


Present: 


The Hon’ble W. F. McDonell and H. B. 
© Lawford, Judges. 


Act VIIT of 1859 8. 345—Ez-parte Order. 
Case No. 2677 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Furreedpore, 
dated the “th July 1874, reversing a 
decision of the Moonsiff of Bhangah, 
dated the llith June 1873. 


Tripoorn Soonduree Debia and others 
(Plaintiffs) Appellants, 


versus e 


Ijjutoonnissa Khatoon (one of the Defend- 
ante) Respondent. 


Mr. R. T. Allan and Baboo Anund 
Gopal Paleet for Appellants. 


Moonshee Serajul Islam for Respondent, 


Whena Court disallows a claim to attached property by 
reason of the claimant not having given evidence, or 
not having been present when it was his duty to appear 
and give evidence, the order made is one under Act FIH 
of 1859 s. 845. 


McDonell, J.—In our opinion the Lower 
Appellate Court was wrong in holding that 
the pluintiffe had no cause of action, and that 


their suit was premature. * 
6i 2 
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It has been ruled by a Division Bench of 
this Court (see Weekly ReporterVolume XXI, 
page 409) which followed a ruling reported in 
Weekly Reporter, Volume XX, page 345, that 
when the Court disallows a claim to attached 
property by reason of the claimant not hav- 
ing given any evidence in support, the order 
js one under Section 246 of Act VIII of 
1859; and further that when the claimant 
(ns in the present case) was not present 
when it was his duty to appear and give 
evidence, the only thing the Court can do is 
to make an order under that Section dis- 
allowing the clnim. Itis true that, in the 
present case, the order passed on the failure 
of the plaintiffs to appear on the day of trial 
was simply to strike off the claim, but the 
wording of .the order was incorrect, and it 
was tantamount to dismissing the claim on 
defanlt. Under these circumstances, con- 
sidering that the plaintiffs’ suit is not 
premature, ‘we reverse the order of the 
Subordinate Judge, and remand the case for 
tiinl on the merits. 

Costs to follow the result. 


The 6th September 1875. 


Present : 
o 


The Hon’ble W. Markby, Judge. 


Rent of Land in a Town —Tenancy— Landlord's 
Righis—Jurisdiction. 


Case No. 84 of 1875. 


Spectal Appeal from a decision passed by 
-the Judge of Nuddea, dated the 28th 
August 1874, reversing a decision of the 
Sudder Moonsiff of that district, dated 
the 29th July 1874. 


Kylash Chunder Sircar (Defendant) | 
Appellant, , 


VETSUS 


Woomanund Roy and another (Plaintiffs) 
e ` Respondents. 
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Baboo Taruck Nath Duit for Appellant. 
° 


Baboo Obhoy Churn Bose for Respondents. 


Ia cases not governed by Act VIII (B.0.) of 1869, a 
landlord, by merely giving his tenant notice, cannot biud 
him to pay a particular rent ; but he can put an end to 
the tenancy on its former terma, an@ if the tenant con- 
tinue to hold he does so without any rent having been 
fixed. 


A suit by the landlord to recover his dues in such a 
case would be not a suit for rent but for reasonable com- 
pensation for the use and occupation of the land: and 
the Court would have no power to fix the rent for the 
fature. 


In this case the defendant was the tenant 
of lands situante in a town, and which were 
not subject to the provisions of Act VIII 
(B.C.)of1869. The rights of the parties must 
therefore be determined by the ordiuary 
principles of Jaw of landlord and tenant. 


The precise origin of the tenancy is not 
shown, nor does it appear that the defendant 
holds under any written or express agree- 
ment, Jt seems to me, therefore, that he 
cannot be at any rate in a higher position 
than a tenant from year to yenr whose ten- 
ancy can be put nn end to by a reasonable 
notice to quit expiring at the end of the 
year. 


That being the position of the parties, the 
plaintiff gave to the defendant notice, which 
I think in effect amounts to this,—that the 
landlord was not willing to continue the 
tenancy upon its present terms, but that he 
was willing to continue the tenaucy if the 
tenant agreed to pay a fair rent. 


No arrangement was come to; and after 
the next year had run out, the landlord 
brought the present suit for the year follow- 
ing the notice for what he alleged to be a 
fair rent, and he has obtained a decree at 
what the Courts below cousider to be a fair 
rate. 

No doubt the suit asks for an enhancement 
of the rent. And I entirely agree with the 
decision of Mr. Justice Jackson and Mr. 
Justice McDonell in the XXII Weekly 
Reporter, page 61, that in a case of lands 
not subject to Act VIII (B.C.) of 1869, there 
is no law to compel landlords and tenants to‘ 
enter iuto a contract which they are not 
inclined to enter into, and that in the sense 
in which the word “enhancement” is used 
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with reference to permanent agricultural hold- 
ingin Section 8 of Act VIII(B.C.) of 1869, 
there can be no enhancement. The enhance- 
ment of such holding under the Rent Law is a 
special power given by that law to the Court 
to settle, as between landlord and tenant, in 
cases where the tenant has a right of ocau- 
paucy, what is a fair and reasonable rate of 
rent. But no such power exists in cases not 
governed by that law. Nevertheless, a land- 
lord, whose tenant has not got a permanent 
tenaucy, has a right to put an end to the 
tenancy or to continue it upon any terms that 
he can get his tenant to agree to; and if the 
tenant holds without any agreement as to the 
rate of rent, the landlord is entitled to a fair 
rent. 

Now the result of the notice in the present 
case would not have the effect, as contended 
for by the vakeel for the respondent, of fix- 
ing the rate of rent at the amount named in 
the notice. The landlord, by merely giving 
his tenant notice, could’not bind him to pny a 
particular rent, but he could put an end to 
the .tenavey on its former terms, and the 
result of that would be that the tenant would 
be holding not upon the terms of the pre- 
vious tenancy, but without any rent having 
been fixed at all. In fact, this suit is not, 
strictly speaking, a suit for rent, because the 
old rent haa been put an end to by the notice, 
aud no agreement as to new rent has been 
come to between the parties. It is really a 
suit for what is called use and occupation, 
that is, for reasonable compensation to the 
landlord by the defendant for the use and 
occupation of the land. Itis for the Court 
then to say what is the fair and reasonable 
compensation to the landlord for such use and 
occupation., Though, therefore, Ido notentire- 
ly agree with all the observations which the 
District Judge has made, and though I am 
compelled to set aside his decree so far ns it 
professes to fix the rent for the future, still as 
to the rent for 1279, I think that has been 
fixed upon aright basis, because, looking at the 
rent usually paid for this class of land in the 
neighbourhood, the District Judge has ‘come 
to the conclusion that that is a fair rent. 
The decree must be amended by striking out 
that portion of it which fixes the rent for the 
future. 

I think, under those circumstances, as the 
decree was not aliogether correct, each party 
must pay his own costs. 
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The 7th September 1875. 


Present: 
The Hon’ble W. Markby, Judge. 


Jurisdiction—Special Appeal—Presumption, 
Case No. 92 of 1875. 


Special Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 80¢h September 1874, reversing a 
decision of the Moonsiff of Kaleegunge, 
dated the 26th January 1874. 


Trilochun Doss (Defendant) Appellant, 


DETSUE 


Gugun Chunder Dey and others (Plaintiffs) 
Respondents. 


Baboo Bhoobun Mohun Doss for Appellant. 


Baboo Nullit Chunder Sen for 
Respondents. 


A party who applied to a Magistrate for the removal 
of an obstruction, having been referred to the Civil 
Court, brought a auit there and obtained a decree declar - 
atory of his right of way. In special appeal 1% waa 
objected that the suit was not cognizable in the Civil 
Cout : 

Hep that after decree it ought to'be presume: thut 
plaintiff had a right to bring the suit in the Civil Court. 


In this case the plaintiff in common with 
the reat of the public, enjoyed a right of 
way leading from his house. The defendant 
excavated a pond whereby the right of way 
was obstructed. The plaintiff applied to tho 
Magistrate. The Magistrate referred him to 
the Civil Court. The parties went to tho 
Civil Court with the result that I°hava 
atuted, namely, that the right was declar: d 
to exist. 

For the first time in this Court, the special 
appellant objects that the suit was not ecgni- 
gable in the Civil Court, because the plaintif 
had not shown that he had suetuined any 
particular inconvenience from the obstruc- 
tian. 

It seems to me that that objection now 
taken is one which ought to be defeated if 
it is possible to defeat it, And I think thers 
is no difficulty in doing this, because I think 
it ought now to be presumed after decree 
that the plaintiff had a right to bring this 
suit iv the Civil Court. Lam refeired tog» 
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decision in VII B. L. Reports, page 184,* 
which does undoubtedly contain some 
observations opposed to this view. I have 
no doubt those learned Judges had reasons 
for their decision. But itis a matter upon 
which a Judge must exercise his own discre- 
tion in auy case that comes before him. It 
does not seem to me that this is a question 
of jurisdiction. And I am by no means sure 
that even if it were, the defendant ought to 
be allowed to take it at this stage. 

The special appeal is dismissed with costs. 





* The 12th May 1871. 


F Present: 
The Hon’ble F. B. Kemp and F., A. Glover, Judges. 

Objections—Jurisdiction— Questions as to Public Roads— 

a Private Injures, 
Case No. 56 of 1871. 

Special Appeal from a decision passed by the Subordinate 
Judge of Hooghly, dated the 10th December 1870, revers- 
ing a d cision of the Moonsiff qf Sulkea, dated ihe 
12th September 1870, ; 

` Ram Tarack Kurates and another (Defendants) 
Appellants 


? 


versus 
Denonath Mundul and others (Plaintiffs) Respondenis. 
Baboo Moherdro Lall Seal for Appellants, 
Baboo Sreenath Banerjes for Respondents. 


Where an objection was not taken in en) particular form nnti 
the special appeal mage, relating to a point of Jaw upon which 
several decumons of the High Conrt had been passed, the Court 
did not think ıt would be justified tn ignoring it, although ıt had 
not been taken, as ıt ougut to have been, earlier ın the 
proccedings. 

Auy question as Ño the opemng or closing of a pubho road 
belongs to the Criminal and not to the QOivil Court; and sach 
question can only be inquired into in a Civil Court as ancillary to 
the question whether or not any damage has been done to the 
plamtiff, 


Glover, J.—A PRELIMINARY objection was taken by 
the special appellants’ pleader that this being a suit for 
removing an obstruction on a public road, the Civil 

,Gourt bad no jurisdiction. It is contended by the 
pleader for the special respondent in the first place, that 
this objection was never taken at any stage of the case 
jn the Courts below; and, next, that there is nothing on 
the record to show that the road which is sought to be 
openedis a public road. Itis no doubt true that the 
objection was not taken in any particular form until the 
bpecial appeal stage, but as it is a point of law upon 
which several decisions of this Court have been passed, 
we do not think we should be justified in ignoring it, 
even although it was not taken, as ıt ought to have been, 
earlier in the proceedings. As to the fact whether the 
yoad Js or isnot a public road, we observe that the plain- 
tiff in his plaint calla ita public road. The Moonsif has 
decided the case on that understanding, and although 
his decision does not go on that point, he clearly 
considered it to be a public road. Moreover, in the evi- 
dence of one of the plaintiffs, Roop Chand Roy, ‘he 
spenks of it Piets A as a road used by the public. It 
js therefore impossible to say that this road is not to 
all intents and purposes a publicroad. We remak, 
moicover, that the road was once before the subject of 
an application to the Magistrate under Section 818 of 
the Code of Criminal Procedure, which would of 
itself show that it must have been treated by the then 
petitioner and present plaintiff as a public road, other- 


ige no such application could have been made, If then 
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The 7th September 1875. 


Present : 


e 
The Hon'ble Lonis §. Jackson and W. F. 
McDonell, Judges. 


Bengalee Expressions. 
Case No. 146 of 1875. 


Miscellaneous Appeal from the orders 
passed by the Judge of Moorshedabaa, 
dated the \7th and 18th Mareh 1875, 
modifying an order of the Second Subor- 
dinate Judge of that District, dated th 
llth January 1875. 


Messrs. R. Watson & Co. (Decree-holders) 
Appellants, 


VETS US 


Mohaianee Surno Moyee (Judgment-debtor) 
Respondent. 


R. T. Allan nod Baboo Bhowanee 
C'hurn Dutt for Appellants. 


Baboos Mohinee Mohun Roy and Gooroo 
Doss Ranerjce for Respondente. 


The decision of one Division Bench as to the meaning 
of a Bengales expression occurring 1n a particular plaint 
cannot be binding upon another Division Bench fo. the 
purpose of a different suit, 


Mr. 


it be a fact that the road is a publio road, the objection 
raised by the special appellant is a good one, and must 
be allowed. 

In the case of Buroda Pershad Mustofes against Gora 
Chand Mustofee, in Volume XII, Weekly Reporter, 
pace 160, it has been distinctly laid down that no one 
ias the right to sue for obstructing a public thorough- 
fare without showing that he has systained some parti- 
cular inconvenience from that obstruction, and the 
prope courge to be pursued ın cases where injury has 

done to the public by the obstruction of a road 18 
pointed out in the latter part of that decision. In this 
case there has been no attempt to show that the plaintiff 
has sustained any particular inconvenience from the 
obstruction complained of, and therefore this decision is 
exactly ın point. ‘There ia another decision in the same 
volume at page 199, in the case of Pearee Lall and 
others against C. G. Rooke, in which it was laid down 
that a Civil Court had no jurisdiction to enquire 
abstractedly into a public right otherwise than as 
collaterally to a suit arising out of a private injury; and 
again at page 276 of the same volume, in the case of 
eave Chand Banerjee v. Shama Churn Chatterjee, it 
was laid down that any question as to the opening or 
closing of a public road belongs to the Criminal and 
not to the Civil Court, and that such question can only 
be enquired into ina Civil Court as ancillary to the 
question whether or not any damage has been done to 
the plaintiff. It appears to us clear on these rulings 
that if it be shown that the road in question in this case 
is a public road, and that there is no allegation of any 
special injury or neony meneA the plaiutiff has no right 
to biipg the piesent action. We think, as above stated, 
that the road is shown to be a public one, and that, 
therefore, under the circumstances, the Civil Court had 
no jurisdiction to try the case. Thejudgment of the 
Subordinate Judge must be reversed, and the plaintiff's 
suit dismissed wath costs, 
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Jackson, J.—Iv appears to us upon a 
proper construction of the decree in this suit 
that the Court in using the words, “ cq $Eara 
way” without any limitation or restriction, 
meant to give and did sufficiently give the 
plaintiffs mesne profits, as the Code permits, 
for a period extending down to the time of 
recovery of possession. In that respect, 
therefore, we think that the judgment of the 
Court below ought to be amended. We have 
carefully considered the case referred to in 
XXII Weekly Reporter, page 160, but we 
are satisfied that the facts in that case are 
not precisely similar to the facts of the 
present c#se, and indeed it is admitted that a 
decision of one Division Bench on such a 
matter, viz., as to the meaning of an expres- 
sion in the Bengalee Janguage occurring in 
a particular plaint cannot be binding upon 
another Division Bench for the purpose of a 
different suit. In respect of the other subject 
of complaint it appears to us that the facts 
do not require the interference of this Court. 
The plaintiffs have had a fair consideration 
and an award of what appears to be the 
actual loss saffered by them by reason of 
their dispossession from the land in question 
as distinguished from the profits of the 
manufacture which is a matter separate. 

The case will go back to the Lower Court 
for assessment of wassilat for the other years 
on the value of the crops which might have 
been raised or all profit that might have 
heen derived from the land, but not upon 
the value of the manufactured indigo. 


The 25th August 1875. 


Present : 


The Hon'ble Sir Richard Garth, Kt. 
" Chief Justice, and the Hou’ble E. G.' 
Birch, Judge. 


Mortguce-decrees— Deposits ia Court— 
Attuchments— Decree-holder’s Claims. 


In the matter of 
Bissonath Jha and another, Petitioners, 


versus 
A. G. Forbes and another, Opposite Party. 
Moonshee Mahomed Yusoof for Petitiouers. 
Baboo Sreenath Dass for Opposite Party. 
Certain property, covered by two mortgage bonds up- 
on which decrees had been obtained, was sold by the 
(J.)to S. J. under an arrangement that 


eons 
Rs.12,000 out of the consideration money should be 
. applied to the satisfaction of one of the decrees (D.’s) 
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and the residue, Rs. 8,000 retained for the purpose of 
being applied in satisfaction of Ls decree. Theo 
former sum was applied as agreed, and S, J. ieceived 
possession from L. (who had been in possession), retain- 
ing the Rs, 8,000 to be paid to L. Subsequently 5. J. 
and J. presented separate petitions to the Snboidinato 
Judge for leave to pay inthe Rs. 8,000 and certam 
mesne profita, so that the money might be applied in 
satisfaction of L.'s decree, and asked for a challan for 
that purpose. The Subordinate Judge made an order 
that on the money being brought into Court, the challa. 
would be issued; but on the same day D. and another 
decree-holder petitioned claiming to attach the money 
in question, upon which 8. J. and J. did not bimg tlic 
money into Court. Subsequently, among other petitions 
the Subordinate Judge was asked for a challan in tho 
name, of L decree-holder, This prayer he rejected. 

Herp that the Subordinate Judge was light in 
refusing this challan; but that he ought not to have 
made ¿he former order. i 

Hecp that if the sale to S. J. was valid, S, J. wes 
entitled, under its terms, to havethe Rs. 8,000 applied 
to the payment of L.’s decree, 

Hrup, as regards the amount of mesne profits, that 
until attachment proceedings were taken out against 
it, J. was entitled to pay it to whichever decree-holdor 
he pleased. 


The following order was passed on the 
Tth June 1875 by Pontifer and Birch, 
JJ. 


Pontifex, J.—In this application it np- 
pears that Luchmeeput obtained a decree 
on the 8lst October 1865 on a mortgage 
bond, dated the 16th May 18638, ngninst 
Jowhur Ali, the mortgagor. In execution 
of that decree he came to an arrangement 
with Jowhur Ali, under which Luchmeeput 
agreed, in lieu of selling the property, to 
hold possession of it for a period which was 
to extend up to the year 1284.” 

On the 19th September 1866, Dbhunpnt 
Singh obtained a decree against Jowhur Ali 
on a mortgage bond, dated the Ist Muy 
1865, and he attnched the mortgaged pro- 
perty then in Luchmeeput’s possession, 
both the mortgage bouds covering the same 
property. 

On the Sth February 1872, Mr. Forbes 
obtained from the Privy Coancil a movey 
decree against Jowhur Ali, Luchmeeput and 
Dhunput, and in that decree itis stated that as 
between the judgment-debtors Jowhur Al: 
should be liable to satisfy the decree i: 
priority to Luchmeeput and Dhunput. 

On the 11th April 1872, Jowhur Ali, by 
private sale and for a consideration of r 
sum of Rs. 20,0CO conveyed the property 
to two ladies named Sreerama aud Jairama, 
wives of Kooer Sreenundun Singh, and is 
was arranged in that sale that out of tho 
Rs. 20,000 consideration money, Rs. 12,000 
should be applied to the satisfaction of 
Dhunput’s decree, and thut the residue should 
be retained by the purchasers for the pu- 
pose of being applied in sntisfaction, of 
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Luchmeeput’s decree. This conveyance was 
made while Luchméeput was in possession 
of the property under the before-mentioned 
arrangement between him and Jowhur Ali; 
the Rs. 12,000 was duly applied in satisfac- 
tion of Dhunput’s decree and lien. 

Shortly after the convey:nce, there hav- 
ing been some interference with Luchmee- 
put’s possession, he, under an order of this 
Court, gave up possession of the whole of 
the property in the year 1873, and thereupon 
the two ladies, Sreerama and Jairnma, enter- 
ed into possession. As we understand it, 
the original arrangement with these Indies 
on the sale to, them was, that they skould 
not be entitled to enter into possession until 
the year 1875, when Luchmeeput’s posses- 
sion under his original arrangement would 
have ceased. But, inasmuch nos they did 
‘in fact enter into possession in 1873, they 
received & sum of Rs. 3,215 as profits 
during that interval, and which, if Luchmee- 
put had retained possession, would have heen 
received by him, and would have gone to 
reduce his debt. 

Mr. Forbes, after obtaining his decree 
from the Privy Council, proceeded to attach 
the property in question, but on the 19th of 
June 1872, and upon the objection of the 
ladies, Sreerama and Jairnma, the property 
was relensed from attachment, as it was then 
held that the sale to them was a valid and 
effectual sale, gnd that part of the consider- 
ation money had been paid to Dhunput 
and that the remainder was retained by them 
to be: paid to Luchmeeput. Mr. Forbes 
did not appeal from this order, 

- On the 15th Maroh 1875, Bissonath, as 
the agent of’ the Indies, Sreerama and 
Jairama, and Jowhur Ali, presented separ- 
ate petitions to the Subordinate Judge, ask- 
ing for lenve to pay in the Rs. 8.000 retained by 
the lagies together with the Rs. 3,215, which 
represented ‘the profits during their occu- 
pation, and after Luchmeeput'gave up pos- 
session, 80 that those sums might be applied 
in satisfaction of Luchmeeput’s decree, and 
asked for n challan for that purpose. On 
the 15th March 1875, the Subordinate Judge 
made an order that'upon the money being 
brought into Court, the challan. would be 
issued. But on the same day both Dhunpat 
and Mr. Forbes presented petitions, claiming 
to attach the monies so proposed to be paid into 
Court, and naturally Jowhur Aliand Bissonath 
were afraid that if they brought any money 
into: Court for the ‘purpose of obtaining a 
challan, iit would be. attached by Forbes or 
Diginput, or that the application of it to 


Luchmeeput’s decree would be hindered, and 


‘accordingly they did not comply with the 


ord@r of the Subordinate Judge'te bring the 
money into ,Court, and, therefore they did 
not become entitled to avy challan. 
Subsequently numerous petitions seem to 
hawe been presented by the various parties, 
and on the 18th March 1875, the Subordinate 
Judge passed this order. He said .“it is 
‘‘clear.that this money in the hands of the 
“ petitioner '(Bissonath) belongs to Jowhur 
“ Ali, who is a debtor in several cases ; the 
“debtor has therefore no power to receive 
“a challan according to his own inclination to 
‘‘pay off the decree of any one of the decree- 
“holders: if the petitioner'nsks for a challan 
“for the deposit’ of themoney in the name of 
“Jowhur ‘Ali, judgment-debtor, then such 
“na challan can be granted by the Court; 
“besides Mr. Forbes objects to the deposit 
“of the money for Luchmeeput Singh, an- 
“ other deoree-holder, therefore it is ordered 
“that the prayer of the petitioner asking 
“for a challan in the decree of Luchmeeput 
“ Singh, decree-holder, be rejected.” l 
Uron ‘the circumstances as stated to us, 
we think that that order is incorrect. If 
it is the fuct that the sale to the two ladies, 
Sreerama and Juirama, was a valid enle, and 
that it was a part of the terms of that eale 
that they should retain Rs. 8,000’ to be 
paid in satisfaction of Luchmeeput’s decree, 
and so dischuige an incumbrance on their 
estate; we think it is clear that although the 
application in Luchmeeput’s “suit to which 
the Indies were not parties required to be 
made in the name of Jowhur Ali, the ladies 
were entitled to have the Rs. 8,000 appli- 
ed to the payment of Luchmeeput’s decree. 
With respect to the -Rs. 3,215 which 
was ulso asked to be applied to the payment 
of Luchmeeput’s decree, the case stands on 
rather a different footing. It would seem 
that under their parchase-deed the Indies 
were not entitled to possession till 1284 
although they did in fact‘take possession in 
1281, when Luchmeeput resigned it, and the 
Rs, 3,215 represents the profits of that 
intermediate period. It seems to us that it 
may be argued that the title to this 
Rs. 8,215 is actually in Jowhur Ali, and ıt 
may be that both Mr. Forbes and Dhunput 
would be entitled to uttnch that money ne 
belonging to hira. It does not appear, how- 
ever, that ‘they made any application to 
attach that particalar,money till after Jow- 
hur Ali bad applied for the challan, in 
order that it might be paid to Luchmeeput, 
uor does `'it appear that any exeoution 


` 
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proceedings on the part of Mr. Forbes or 
Dhunput were then pending on the file of 
the Subordinate Judge in which any onler 
for attachment could be pussed at the in- 
stance of either of them, and we think tbat 
until attachment proceedings were taken out 
against this particular money, Jowhur eli 
was entitled to pay it to whichever decree- 
holder he pleased. 

On the whole we think the proper course 
is to issue a rule at the instance of Bissonath 
and Jowhur Ali, calling on Mr. Forbes and 
Dhuoput Singh to show cause within four- 
teen days after the service upon them of 
the rule, why the whole or any part of the 
Rs. 11,215 proposed by the petitioners 
to be applied to the payment of Luchmee- 
puts decree should not be so applied, and 
why the order of the Subordinate Judge of 
the 18th of March 1875 should not be set 
aside, 


Final order. 


Garth, C.J.—W £ think that what we ought 
to do in this cnse is to set aside the order 
of the Subordinate Judge of the 15th of 
March, directing the money to be puid into 
Court, and also the order of the 18th of 
Maich, with the exception of that portion 
of it which states ‘‘ that it is ordered that the 
prayer of the petitioner asking for a challan 
in the decree of Luchmeeput Singh, decree- 
holder, be rejected.” 

It is now perfectly plain to-us why the 
challan was applied for; it was in order to 
avoid pnying into Court the amount which 
had, by the order of the 20th of December 
1878, been directed to be paid in. ‘The ob- 
ject was to pay the money over to Luchmee- 
put direct, and then to obtain a challan by 
way of receipt or acquittance from the Court 
as if the money had been actually paid into 
Court, and then pnid over to Luchmeeput. 
And the reason is very apparent. There 
were other persons who were supposed to 
be claimants for the money, and who, if 
the money were brought into Court, might 
attempt to attach it; and in order to avoid 
any question with those persons, it was 
thought desirable to pay the money to 
Luchmeeput direct, and so avoid any collision 
with them. 

Under these circumstances, we think that 
the Subordinate Judge was quite right in 
refusing the ohallan. But we think also 
that it was unnecessary to have made the 
order of the 15th March, and therefore we 
set thnt order aside; but so much of the 
order of the 18th of March as refuses the 


challan (without more), we think, should 
stand. As the rule has virtually failed, 
we think that the applicant should pay the 
costs which we assess at five gold moburs. 

_ We should add that when the money is 
paid in the parties will be in the same 
position as they would have been if the 
application on the 15th of March had never 
been made. 

The money will be paid in of course un- 
der the order of the 20th of December 1873, 
which has been confirmed by the High 
Court with a slight variation ; and being 
paid in under that order, it will be dealt with 
by the Court below accordingly. 


The Ist September 1875. 


Present : 
The Hon'ble W. Markby, Judge. 


Possassory Suit—Limitation— Onus Proband. 
Case No. 2860 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the Tih July 1874, affirming a decision 
of the Additional Sudder Moonsiff of 
that district, dated the 21s¢ November 


1873. 


Khoda Newnz Chowdhry (Plaintiff) 
Appellant, 


versus 


Biojendro Coomar Roy Chowdhry and others 
(Defendants) Respondents. 


_Baboo Kashee Kant Sen for Appellant. 


Bahoos Hem Chunder Banerjee and Protal 
Chunder Mojoomdar for Respondents. 


In a suit to recover possession, a plaintiff is bound 


not to show that he had undisturbed poszession for twpIY - 
2 
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years before he sued, but that his cause of action arose 
within that period. 


WHEN this case was first presented to the 
Court, I thought it would have been neces- 
sary to remund it to be retried, because the 
respondent found himself compelled to admit 
that there is an error in the judgment of the 
Subordinate Judge, as well as also in the 
judgment of the Moonsiff. The Subordinate 
Judge is in error when he says, “the plain- 
“ tiff was bound to show that he had undie- 
“ turbed possession for twelve years before 
** the suit.” 

The plaintiff was not bound to show that: 
what he’was bound to show was that his 
cause of action arose within twelve years 
before the bringing of the suit, and that he 
had a title. 

The Moonsiff also hns made an error—an 
error not of Jaw, but of fact, in bis statement 
of the admission made in the previous suit. 

But, notwithstanding those two errors, I 
still think it unnecessary to remand the cnse 
for rehearing ; for it is quite clear, if I do 
so, the result must be precisely the same as 
it is now,—namely, that the plaintiff’s suit 
will be-dismissed. The Moonsiff says :—“ I 
“ find that one Kaichoo Karikur first became 
“a tenant on this land under the defendants 
about thirteen or fifteen years ago, and from 
“what has been snid by plaintiff’s witnesses, 
‘t Nos. 2 and 3, it is manifest that he possessed 
“the whole of the land in dispute, which 
* now foims the dwelling-houses of defend- 
nants’ ryots, Tarika and Bajoo.” The Sub- 
ordinate Judge adopts this in saying, “I 
“find the Moonsiff is not wrong to hold that 
“ the plaintiff’s witnesses, Nos. 2 and 3, prove 
“ that the defendant’s tenant held possession 
for upwards of twelve years,” 

And I see no ground on which it can be 
said hat the Courts below were not justified 
in coming to that eqneclusion upon the evi- 
dence, And that being so, notwithstanding 
the errors that have been pointed out, I 
should not be justified in remanding the case, 
when upon the fucts found by both the 
Courts if is clear that the suit should be 
dismissed. 

The result is that the appeal will be dis- 
missed with costs. i 
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The 6th September 1875.. 


° Present : 
The How’ble W. Markby, Judge. 


Decree for Possession—Formal Possession— 
@ Limitation, 


Case No. 31 of 1875. 


Special Appeal from a decision passed by 
the Subordinate Judge of Ducea, dated 
the 30th Seplember 1874, modifying a 
decision of the Moonsiff of Moonshee- 
gunge, dated the 31st December 1873. 


Pearee Mohun Poddar and others 
(Defendants) Appellants, 


VETSUS 


Jugobundhoo Sen and others (Plaintiffa) 
Respondents. 


Baboos Hem Chunder Banerjee and Lall 
Mohun Dass tor Appellants. 


Baboos Nullit Chunder Sen and Bykunt 
Nath Doss for Respondents. 


Where a plaintiff, who haa obtnined a decree for pos- 
session of immoveable property, undergoes the mere 
ceremony of receiving formal possession on the spot by 
beat of drum and posting of bamboos, and then allows 
twelve years to elapse without taking any stepa to 
acquire and assert actual possession, he loses the title con- 
ferred by the decree. ` 


Ix this case it is now agreed between the 
parties that what the plaintiff sues for is 
l anna 13 gundahs 1 corah and 1 krant share 
of a certain talook mentioned in the plaint, 
namely, Talook Hissa Radha Kristo Doss, 
that is an 8-anna talook. 

And it 18 also agreed that there is now no 
question of title to be decided between the 
parties, the only question being whether the 
plaintiff’s suit is barred by limitation. 

It appears that in a suit in the year 1859 
a decree was given in favour of the person 
through whom the plaintiff claims, for a 
3 annas 6 gundabs 2 cowries and 3 krants 
share in the same talook. It also appears 
fiom the Nazir’s report on the record that 
on the 24th Assar 1268, corresponding with 
the 10th June 1861, the Nazir went by the 
order of the Court to the talook in question ; 
and on the 20th June gave possession to the 
decree-holder of the share mentioned in the 
decree, by posting of bamboos and by beat of 
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drum, and that the decree-holder gave n 
receipt for possession. By the same report 
it appears that subsequently the decree- 
holder asked: that some steps should be taken 
to obtain Eabooleuts from the ryots who 
refused to ‘acknowledge him as the owner of 
that share. The Ameen was apparently 
about to take some steps for that purpose ; 
but the deecree-holder not having deposited 
sufficient fees to cover his expenses, he 
returned to the Court which had sent him, 
aud made his report. Upon this report 
alone and without reference to the other 
evidence in the case, the Court below has 
found that the decree-holder was put into 
possession nt that date, and upon that 
giound overruled the plea of limitation set 
up by the defendant. 

If the plaintiff's vendor was then pot in 
possession, then the decision of the Lower 
Court will be right, because, when this suit 
was brought, one day was wanting to 
complete twelve years from that time. If 
what was then’ done by the Nazir did not 
put the plaintiff's vendor in possession, then 
the suit will be dismissed, as the suit will be 
barred by limitation. 

In this case I assume that the Nazir’s 
report not having been objected to is evi- 
dence, and so taking it then I think the facts 
there stated may be taken with any other 
facts which may be proved in the case as 
showfnog that possession was then given; but 
that report alone does not show a putting of 
the plaintiff's vendor in possession so as to 
make what followed a fresh disturbance and 
a new cunse of action. *That seems to me 
to be the result of the decisions of the Court. 
In the case reported in VII Weekly Re- 
porter, page 60, the decision no doubt says, 
speaking of proceedings under Section 264, 
which are precisely similar to proceedings 
“under Section 224, that they constitute a 
sufficient delivery of possession of the pro- 
perty in respect of which they were taken, 
It is quite possible that they did so in that 
case ; but I do not consider that as conflict- 
Ing with the other decisions of the Court, 
which I shall notice presently, in which it is 
said that those proceedings taken alone do 
not put the party into posséssion. 

The next case is reported at page 95 of 
the same volume of the Weekly Reporter. 
It perhaps cannot be said that that is a direct 
decision that the proceedings under Section 
264 Act VIII of 1859 do not in themselves 
constitute possession. But I think it was 
correctly argued that the observations in that 
decieion rather favour that view. 


The next case is reported in IT Bengal 
Law Reports, page 29,* Appendix. There. in 
reference to proceedings under Section 264. 
it was held that those proceedings, which had 
never been acted upon in any way, would 
not be considered such a possession ag would 
prevent the operation of the law of limita- 


‘tion. 


The next case is reported in XV Weekly 
Reporter, page 171. I have no doubt what- 
ever that that decision was perfectly coriect. 
The proceedings there taken under Section 
224 were held to hnve put the decree-holder 
into possession. The circumstances which 
then tok place are not fully stated ; but ] 
think there is ample to show that that must 





* The 25th February 1869. 
Present : 
The Hon'ble A, G. Macpherson and E, Jackson, Judges, 
Possession—Proclamation of Sale— Limitation, 
Case No. 2007 of 1868. 


Special Appeal from a decision passed by the Judge cf 
Purneah, dated the 2414 Maroh 1868, affirming u 
decision of tha Sudder Ameen of that district, dated tie 
27th July 1867. 


Moonshee Jowhar Ali (one of the Defendants) Appellant, 
versus 
Baboo Ram Chund and another (Plaintiffs) Respondenti 
Mr. C. Gregory for Appellant. 


Baboo Hem Chunder Banerjee for Respondents. 


Where the Lower Court conudered possession ‘"by prot'ama- 
tion of safe through the Sudder Ameen’s Court” to be posses t: 
‘ina mannersthrough the Court,” HELD that such imag.nary 
possession was no possession at all,and could not proveis t-u 
operation of the law of Jnitation. 


Macpherson, J. —Tn question in this case is whet r 
there 18 any evidence given by the plaintiffs of ther 
ion within twelve years prior to the Jastitution «t 
the suit. The plaintiffs claim as purchasers ata sale 1 
execution of a decree of a Sudder Ameen’s Court, ar-l 
their sale certificate bears date the 2nd of August 1857. 
The plaintiffs are found by the Lower Court tô have 
obtained possession “ by proclamation of sale through the 
Sudder Ameen's Court” on the 25th of October 1857, ho. 
the Court also finds that they did notin fact get posse -~ 
sion. The Court, considering possession “by pr 
clamation of sale through the Sudder Ameen’s Court” 
to be ion “in a manner through the Court,” was 
of opinion that the plaintiff's suit is not barred. 

I am, however, of opinion that the ımagınary posses- 
sion upon which the Judge relies is in fact no posgessien 
at all, and that consequently the plaintiffs’ case entirely 
fai]s. There is, in truth, no finding of the Court that 
possession either by the plamtiffa or hy those whore 

ights they purchased, was ever held within twelve years 
of the date of suit; and seeimg that the plaintiffs werc 
declared purchasers in 1857, 1t 18 an absurdity to say 
that a proclamation of sale made in October 1857, an’ 
never acted upon im any way, can be considered such a 
ossession as will prevent the operation of the Jaw of 


itation. ‘The decree ot the Judge is reversed, and thi 
plaintiff’ ‘suit is dismissed with all costs. 
Jackson, J.—I am of the same opinion, ° 
æ 
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have been the case, because, as was pointed 
out in the argument, it is stated in the judg- 
ment that the ryots had given kabooleuts to 
the decree-holder. That being so, of course, 
as is said by Mr. Justice Mitter, any sub- 
sequent interference on the part of the judg- 
ment-debtor or on the part of the person 
against whom the decree had been given, 
would constitute a sufficient cause of action. 


The next case referred to is in XIX 
Weekly Reporter, page 101. That is a 
decision of the Privy Council, and Sir Barnes 
Peacock, in delivering ‘judgment, says :— 
“Joy Kristo executed the decree under 
“which a d-anna share wns delivered to 
“him in the manner in which delivery is 
“made under executions of decrees for land 
“in the possession of ryots, viz., by bent of 
“drum and the affixing of bambons, and he 
“filed n receipt for the same in the Court of 
“the Principal'Sudder Ameen. The de- 
“cree and execution put aa end altogether 
“to limitation.” But no question of the 
‘kind I am now considering was before the 
Privy Council. The cnse was a very pecu- 
liar one ; but no such point as arises in this 
case could possibly have arisen there, because, 
on referring to the Privy Council record, it 
is clear that as between Joy Kristo, the 
decree-holder in that case, and the Munduls 
against whom a decree for- possession had 
been obtained, there wus no hostility what- 
soever. One the contrary, it was very 
doubtful indeed whether they were not one 
-and the same person ; and it was the Mun- 
dul’s own allegation, as appears from their 
written statement, that Joy Kristo had ac- 
tually taken possession of the 5-anna share. 
That appears in the 4th paragraph of their 
written statement. The Munduls gave evi- 
dence in support of their allegation, and the 
Court of original jurisdiction found ns a fact 
that® Joy Kristo had taken possession, 
which finding was not afterwards reversed. 
Therefore, although rending the judgment of 
the Privy Council by itself without reference 
‘to the facts of the case it might appear that 
‘this question bad been considered by the 
-Privy Council, it is clear, on referring to the 
facte of the case, that no such question could 
possibly have arisen there. 


Then in the XXIL Weekly Reporter, 
page 407, there is the last decision upon the 
point. There Mr. Justice Jackson and Mr. 
Justice McDonell say this:—* It ap 
“pears to us that when a plaintiff obtains a 
“‘ decree for possession of immoveable pro- 
"porty, it lies upon him to take steps to 


“obtain actual possession; and to assert that 
“ possession by taking rents or the like ; and 
“ef he omits to do so, and suffers twelve 
‘years to elapse without ever having bad 
“any actual possession of the land, he loses 
“the benefit of his previous decree, and is 
‘aot entitled to maintain a suit.” 

I concur in those observations, and think 
that they lay down the law correctly and in 
accordance with the previous cases. It 
seems to me that it would be a dangerous 
thing if by a mere statement that a formality 
of this kind had been performed so import- 
ant a tiansaction as a change of possession 
could be proved. I think one’s experience 
shows that a decree-holder is very often 
unwilling to fake such steps as will necessarily 
put the defeudant in motion, probably 
becasue he is conscious that if he does so, his 
position as decree-holder may not turn out 
to be so secure as it appears. And if he: 
allows twelve years less one day to run with- 
out having taken nny further proceedings 
than this mere ceremony of going to the 
land and beating drum and posting bamboos 
without taking any further steps to get the 
real benefit of the decree, I do not think he 
can complain of any hardship if it turns out 
that he has lost his title. - i 

I think therefore that the judgment of 
the Court below as it stands cannot be sup- 
ported. But there is some evidence upon 
the value of whioh I express no opinion, 
that the plaintiff’s vendor actually took 
possession of the land by receipt of rent 
from the ryots. If he really did so, ‘then 
the cnse stands differently ; coupling that with 
the steps taken by the Ameen, then no doubt 
the possession may be held to have been 
transferred, 

The case therefore will go back to the 
Moonsiff to try the question upon the whole 
evidence whether or no the plaintiff's vendor 
did actually take possession of the land. If 
he did nol, then the suit must be dismissed 
upon the ground that the plaintiffs claim is 
barred by limitation. If on the other hand, 
he did, then there being no further contest 
about the plaintift’s title, the plaintiff will be 
entitled to a decree for 1 anna 18 gundahs 
l corah and | krant share of this Talook 
Hissa Radha Kristo Doss, which he claims in 
this suit. 

The costs will abide the ultimate result. 
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The 7th September 1875. 


Present: 


The Hon’ble W. Matkby, Judge. 


Rent Suit—Intervenor— Procedure ~Act X of 
1859 $. 77.—Issues by Consent. 


Case No. 366 of 1875. 


Special Appeal from a decision passed 
by the Additional Judge of Furreedpore, 

` dated the 5th December 1874, reversing 
a decision of the Moonsiff of Goalundo, 
dated the 30th June 1874. 


Auluck Monee Debee (one of the 
Defendants) Appellant, 


versus 
Dino Nath Ghose (Plaintiff) Respondent. 


Baboo Bhugobutty Churn Ghose 
for Appellant. 


Baboo Oomesh Chunder Banerjee 
for Respondent. 


In a suit for rent in which an intervenor appeired, 
the Moonsiff raised the question, who had up: to that 
time been in the actual and dond fide 1eceipt and enjoy- 
ment of rent? and on deciding this question in favor 
of the intervenor, dismissed the suit, In appeal the 
Judge tried the question of title. 

Hreip that the Judge was wrong in raising the ques- 
tion of title at all, aud thus proceeding on a basis other 
than that on which, whether right or wrong, the parties 
had chosen to litigate the matter and which the 
original Court had accepted. 

Quere.—Is the Mooniff’s procedure in this case the 
right one, now that Act X of 1859 s. 77 has beea 
repealed, and not re-enacted in the new law? 


In this case the plaintif having bronght 
a suit for rent against the defendant, a third 
party appeared and claimed that the rent 
was due to himself. That third person was 
made a party defendant in the suit. There- 
upon the Moonsiff proceeded to tiy only 


two questions,—first, which of the claim- 
ants was in the actual receipt of rent ; aul 
secondly, what amount of rent was due to 
the plaintiff if he was entitled to reccive 
the rent from the defendant? He expresaly 
avoids going into the question of title. 

It appears that the rent which was claimed 
by the plaintiff had actually been paid to 
the other claimant, and that in fact it 
was neither the plaintif nor the other 
claimant of the rent, who let the defendnat 
into possession—his original landlord havirg 
sold the property either to the plaintiff or 
to the other claimant, the Moonsiff did not 
think {t right to ascertain which. He pwo- 
ceeded entirely upon the view tuken in Section 
77 of Act X of 1859, namely, that whero 
there are two clnimants before the Court 
in a suit for rent, the only question to bo 
determined is who up to that time was in 
the actual receipt and enjoyment of the rent. 
The Moonsiff found that the other claimant, 
aud not the plaintiff, had been in the actual 
receipt and enjoyment of the rent, aud on 
that ground he dismissed the suit of the 
plaintiff. 

Now I think it is quite open to question 
whether or no that is the right mode of pro- 
cedure under the present law. The matter 
was discussed the other day. And I havo 
some doubt whether thut is still the righe 
mode of procedure now that Section 77 of 
Act X of 1859 has been repgaled and not 
re-enacted in the new law. It seems to ino 
to be a general principle applicable to all 
cages, that where the claim to rent is dis- 
puted the question arises whether or uo the 
cluimant is the persou to whom the rent 
is due. But it does not seem to me necs- 
sary to determine that question in this cu-e, 
because I think, whether or no the Moonsitt 
was right in the mode in which he dealt 
with tha case, the Judge was clearly wyorg. 
Whether the “Moonsiff was right or wrong 
in the view which he took of the case, tho 
pirties at any rate chose to accept that 
principle of decision. Avd neither patty 
objected that any other issue ought to have 
beeu tiied or auy other evidence ought to 
have been given. 

At first the Judge says the question fur 
consideration is, whether the defendant male 
this payment of rent to the claimant other 
than the plaintiff fraudulently or bond fide, 
and whether that persou accepted the pay- 
ment bond fide or otherwise. 

I do not quite understand how that can 
be the question in this case. Whether the 
defendant paid it bona fide or not, if i8 
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paid it to'a wrong person, I do not see what 
answer that would be to the present suit. 
However, that is not the question which the 
Judge really tries. The question which he 
really tries is the question of title. He con- 
siders which of the two purchases was the 
valid one. And ns far as I oan gather from 
his judgment, he decides that question solely 
upon ‘the evidence of the vendor. 

Now itis quite clear, I think, that that 
decision cannot be supported. If the Judge 
thought it necessary to try the question of 
title, he should have raised an issue and 
given the parties opportunity, which they 
had not then had, of adducing evidenc® upon 
the point. Moreover, I do not see myself 
how -he can decide that question of title 
merely for the purpose, as he says, ‘‘ of help- 
ing a decision as to who was bond fide 
the representative of the retiring vendors.’ 
df the Judge was to decide the question 
of title at all, he should have decided it 
In the same way as he decides all other 
questions. But I think it was wrong, under 
the circumstances of this case, to raise the 
question of title at all. The parties had 
chosen to litigate this matter on a basis 
which, whether right or wrong, was one 
which the Moonsiff had accepted, and which 
neither party had objected to, namely, to 
ascertain who in fact was up to the time 
of the commencement of this suit actually 
and in good ‘faith in the receipt and enjoy- 
ment of the rent. 

I think the case must go back to the 
Judge to rehear this appeal. If he finds 
that the other claimant of the rent was 
up to the time of the commencement of 
the suit, in the actual receipt and enjoyment 
of the rent, then this suit will be dismissed. 
{1 think it must also be dismissed under 
the particular circumstances of this case, 
if neither party had been in the receipt and 
enjoyment of the rent, because that is the 
basis upon which the parties chose to litigate 
this matter. On the other hand, if the 
plaintiff succeeded in showing that he had 
‘been in the receipt and enjoyment of the 
rent, then the Judge would be justified 
in reversing the decision of the Moonsiff 
and giving the plaintiff a decree. 

* The case must be remanded for the pur- 
pose, i 
Costs will abide the ultimate result. 


| auother. 


The 7th September 1875. 


° Present : 


The Hon’ble L. S. Jackson and W., F. 
` McDonell, Judges. 


dict VIIL of 1859 s. 246-—Evidence— Order 


ulira vires. 


In the matter of z 
Bhoiharinee Dubee, Petitioner, 


VETSUS 


Moharajah Nil Monee Singh Deo Buhadoor, 
Opposite Party. 


Mr. C. Jackson and Baboo Mohinee Mohun 
toy for Petitioner. 


The Advocate-General and Baboo 
Bhowanee Churn Dutt for ‘Opposite Party. 
Where a Judee makes an order under Act VIII of 


1859 s. 246, after refusing to receive evidence which it 15 
his duty to receive, his order is ultra vires. 


Jackson, J.— Tux learned Advocate- 
Geueral admitted with tbat fairness which 
always characterizes his arguments that it 
would have been better if the District Judge 
had taken the evidence which the -petitioner 
sought to lay before him, and which he 
thought supe: fluous to :eceive ; but it appears 
to us that we must go farther than that, and 
say ihat it was the duty of the Judge to 
receive that evidence, and that ia refusizge to 
receive it he departed from the ‘real question 
at issue, and has rejected the application on 
a false issue entirely. Upon the objection 
preferred the Judge was bound to uct under 
Section 246, and that Section says: “If it | 
“shall nppear to the satisfaction of the 
“ Court that the Innd or other immovenble 
“or moveable property was not in the 
“possession of the party against whom exe- 
‘.cution js sought, or of some other person 
in trust for him, or in the occupancy of 
ryots or cultivators or other person paying 
“rent to him at the time when the pro- 
“ perty was attached, or that, being in the 
“ possession of the party himself at such 
“time, it was so in his pogsession not on 
“ his own account or as his own property, 
“but on account of or in trust for some 
“other person, the Court shall pass an 
“ order for releasing the snid property fiom 
“ attachment.” Now, it is evident that 
before the Judge could: come to any con- 
clusion upon that question it was absolutely 
indispensable , that he should hear all the 
evidence brought forward on one side or 
That the Judge has arrived at a 
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conclusion is obvious from the concluding 
part of his judgment, for he says: “For 
“all these reasons I find that a 4-anna shafe 
“ of the property attached is in the posses- 
“sion of Tara Nath Mookerjee, the judg- 
- “ment-debtor, and the attachment will there- 
“fore hold good to the extent of this share# 
There is in the first place a slight irregularity 
in defining the share to which Tara Nath 
was entitled, and’as to which he was in 
possession, and as to which the attachment 
was held good; but leaving that question 
aside, the conclusion is that the share in 
dispute is in the possession of Tara Nath 
Mookerjee. But the question which the 
Judge has kept before him throughout is 
manifestly whether the will said to have 
been executed by Bamun Dass Mookerjee 
nnd relied on by the petitioner is a genuine 
will, and to this he has added another ques- 
tion whether, if it was really executed by 
Bamun Dass, it amounted to a bond fide 
devise in favor of this petitioner, or was it 
nothing more than a benamee ariangement 
for the benefit of the son. The Judge finds 
two things : first, that the will is not genuine. 
“ For all these reasons,” he says, “I do not 
“ consider the execution of the will by Bamun 
“ Dass to be satisfactorily proved ;” and there- 
fore he throws out the will, and then goes 
on to say that, supposing the will to have 
been executed, ‘‘the terms of it are auch 
“that they would not operate to bar the 
“claims of Tara Nath’s creditors.” He tben 
goeson: “The share left to Bhoiharinee 
“ia exactly what Tara Nath would himself 
“have enjoyed. It is expressly stated that 
“the object of the testator is to prevent 
‘Tara Nath’s share from falling into the 
“hands of his creditors ; yet he and his sons 
“are to continue to have the enjoyment 
“of his share; neither is the bequest to 
“ Bhoiharinee absolute. While the sons 
“may alienate their shares, she cannot with- 
‘out the consent of her husband.” Now 
the Judge’s decision, both ag to the execution 
of this will and as to the operation which it 
was intended to have, must have been very 
largely influenced by the evidence which the 
parties had to offer upon the question of 
possession. It is manifest, therefore, even 
in the Judge’s view of what was the right 
issue, he was bound to receive that evidence, 
still more so when the real question was the 
question of possession. We think, therefore, 
that the order of the Judge is not made 
jn accordance with the provisions of Sec- 
tion 246, and was ultra vires, nnd must be 
set aside. The Judge will again take up-the 
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claim of the petitioner, and deal with it 
precisely in the mode prescribed by that 
Section. The rule will be made absolute 
with costs, Rs. 250. 


ee 


The 7th September 1875. 


Present: 
The Hon’ble W. Markby, Judge. 


det VIII ( B.C.) of 1869 s. 37—Jurisdiction. 
Case No. 348 of 1875. 


Special Appeal from a decision passed by 
the “Additional Judge of Furreedpore, 
dated the 4th December 1874, reversing « 
decision of the Moonsiff of Jladareepore, 
dated the 28th May 1874. 


Shuro Soonduree Debia and others 
(Plaintiffs) Appellants, 


versus 


Buloram Gooho and others (Defendants) 
l Respondents. 


Baboo Kalee Mohun Doss for Appellants. 


Baboos Mohinee Mohun Roy and Rash 
Beharee Ghose for Respondents. 

A suit to establish a zemindar’s right to measure 
land must be brought in the Court which would hava 
had jurisdiction in a suit to recover such land. 

Ir there had been no express provision in 
the law as to the Court which had jurisdic- 
tion in ‘this matter, it might have been a 
matter of considerable difficulty to nscertain 
the pecuniary value of sucha right as the 
right of a zemindar to measure his land. 
But it seems to me that we are relieved from 
that difficulty by the express provision of 
the Legislature as to the Court which is to 
have jurisdiction in such cases. Section 37 
Act VIII of 1869 (B.C)., which gives the 
right to measure, says, that the landowner 
‘may apply to establish his right to measure 
«guch land in the Court which would have 
“jurisdiction io case such suit had been 
“brought for the recovery of such land.” 
Therefore, when we want to find what Court 
has jurisdiction to hear the suit under Sec- 
tion 37, we must look and see what Court 
would have jurisdiction to hear the suit 
brought for the recovery of auch land. The 
Court which would have had jurisdiction to 
hear the suit brought for the recovery of this 
land, is clearly not the Moonsifi’s Court, but 
the Subordinate Judge’s Court. Therefore 
the decision of the Court below was right, 
and the special appeal must be dismissed 


with costs. < 
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The 7th September 1875. 


‘Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Standard Pole—Act VI (.B.C.) of 1862 s. 9-- 
Jurisdiction. 


Case No. 2487 of 1874. 


Special Appeal froma decision passed by 
the Officiating Judge of Patna, dated the 
20th August 1874, reversing a dect- 
sion of the Sudder Moonsiff of that dis- 
trict, dated the 14th February 1874. 


Neem Chand Sahoo (Plaintiff) Appellant, 
versus 
Ram Golam Singh (Defendant) Respondent. 


Mr. C. Gregory and Moonshee Mahomed 
Yusoof for Appellant. 


Baboo Chunder adhub Ghose for 
Respondent, 


‘WHERE a question as to the standard pole of measure- 
ment in use in a Pergunnah is properly raised and doter- 
mined between parties by the Revenae Court in a pio- 
ceeding under Act VI (B.C.) of 1862 a. 9, the determina- 
tion is final. 


, Mitter, J—THis was a suit for arrears of 
rent at an enhanced rent. One of the ques- 
tiong raised in this case was whut is the stund- 
ard pole of mensurement used in the per- 
guonah in which the tenure in question is 
situated ; the plaintiffs contention was that 
the russee in ordinary use is one of 19 bans, 
while the defendant said it is one of 20 
bans. 

. Upon this point the Moonsiff decided in 
favor of the plaintiff, and the District Judge 
in appeal bas reversed that finding, 

We think the decision of the Lower Appel: 
late Court cannot stand. It has been urged 
in special: appeal by the plaintiff that this 
question was raised and fiunlly determined 
between the parties by a decision of the 

efpievenue Cours under Section 9 of Aci VI of 
+ 


1862, and that the Judge is wrong in dis- 
regarding upon this point certain decisions 
fied by his client. This làst contention is 
based upon ‘the ground that the Judge is 
wrong in saying that the question of the 
standard pole of measurement did not directly , 
owse in them, and he i3 further wioug in 
disregarding them upon the ground that they 
do not refer to the particular village in which 
the defendant’s tenure is situated. 


We think’ both these grounds are well 
founded. It appears to me that ifthe ques- 
tion has been properly raised and determined 
between the parties by the Revenue Court in 
a proceeding under Section 9 of Act VI of 
1862 (B.C.), that determination should be 
held as final in this case. The respondent 
contends that, for the several grounds men- 
tioned in the 8rd paragraph of his written | 
statement, the proceeding and finding of the 
Revenue Court are not final, Those objec- 
tions, I think, should have been taken in that 
suit, and cannot be entertained now. But for 
some reason or other the decision of the Col- 
lector, although it formed part of the record 
before the Moonsıff, is not to be found there 
now. The Moonsiff in his judgment ex- 
pressly refers to it, and it is said that he 
looked at it after sending for it from the Col- 
lector’a record. If that be so, the District 
Judge should have also referred to it. But 
in its absence from the record now, we cau- 
uot determine here whether the question was 
raised and determined by it. 


It was also further contended on the part - 
of the respondent, that the determinution of 
the Collector upon this matter caunot be con- 
sidered conclusive. But I do not think 
that this contention is correct, and it is 
opposed to two rulings (in which I concur) 
tobe found in page 476 of 22nd Weekly 
Reporter. 


As regards the second objection, I am of 
opinion that at least with reference to two 
decisions, duted respectively 29th April 1865 
and 2nd February 1865, filed by the plain- 
tiff, the Judge is wrong in snying that the 
question of standard pole of measurement did 
not directly arise. On referring to them I 
find that this question did directly arise in 
them. Then also the fuct that they do not 
refer to the village in which the defendant’s 
tenure is situated is wholly immaterial ; if 
they refer to the pergunnah in which the ` 
defendant’s tenure is situated, Section 11 of 
Act VI of 1862 (B.C.) is clear upon the 
point. But it has been .said that from one 
of those. decisions it caunot be made out to 
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what -perguunah it referred. If it be 80, 
then it is not evidence in this case. f 
~The defendant, respondent, has also takên 
before us two objections against the judg- 
ment of the Appellate Court. The first 
objection is that, as regards the homestead 
laud, it was for the plaintiff to make ont 
that he, previous to this, at any time realized 
any rent from the defendant. But I do not 
think there is any force inthis contention. 
It ig admitted in the written statement that 
this land formed part of his tenure, and that 
being so, the Judge’s decision upon this point 
appears to me to be correct. 
The other objection‘taken seems to have 
some ‘weight. The defendant has allralong 
contended that he has held the tenure at a 
uniform rent from the time of the permanent 
settlement, antin support of this contention 
he has relied upon the presumption arising 
under Section 4 of Act VIII of 1869. The 


first Court rejected this plen, because he has, 


failed to prove it by production of rent- 
receipts. "The plea was again taken in the 
petition of appeal before the Judge, who seems 
to have taken no notice of it. We are in- 
formed that there has been adduced by the 
defendant evidence to prove the fact that 
the rent has been unchanged for the twenty 
ee preceding the institution of the suit. 
"We think the defendant is entitled to a find- 
ing upon this question from the Lower Appel- 
Inte Court. For these reasons we think the 
judgment of the Lower Appellate Court should 
be set aside, and the appeal remanded to that 
Court for a fresh decision in accordance with 
the directions contained in this judgmen 

Costs to abide the result. : 

Glover, J.—I concur. : 


The 7th September 1875. 
; Present: 
The Houw’ble W. Markby, Judge. 
Lease— Oral ‘Evidence—Act I of 1872 8. 91, 
jo 5 Case No. 52 of 1875.. 


Special -Appeal from a decision passed by 
the Officiating Subordinate Judge of 
Nuddea, aated the 21st September (874, 
affirming a decision of the Moonsiff of 
Kooshtea, dated the 29th March 1878. 


Kedar Nath Joardar and others (Defendants ) 
Appellants, 


VETSUS 


Shurfoonnissa Bibee (Plaintiff) Respondent, 


Baboos Mohinee Mohun Roy aud Shoshee 
Bhoosun Dutt for Appellants. 


Moulvie Syud Murhumut Hossein 
for Respondent. 


Where the contents of a lease (pottah) are in any way 
in question, 1t is necessary to prove them by the produc- 
tion of the document; where this is not the case, oral 
evidence of the pottah is admissible, 


Tux case has been placed before the Court 
in a very cleat and concise way by Baboo 
Mohinee Molun Roy, but it seems to me 
that I cannot say that there is any error of 
law, such as has been suggested, in the judg- 
ment of the Court below. Of course it is 
the rule that the terms of a written contract 
or the contents of any written document 
cannot be proved by oral evidence, and it is 
so laid down in Section 91 Aot I of 1872. 
And if the contents of the lease from the 
plaintiff to Mr. Kenney (which is the docu- 
ment in existence in this case, and which, it 
is said, ought to have been produced) were 
in any way in question, it would be necessury 
to prove those contents by the production of 
the document. But it seems to me that this 
is not a case in which the terms of any 
contract or disposition of property had to 
be proved: all that it was necessary to prove 
for the purpose of preventing the plaintiff’s 
claim from being barred by limitation was 
that she had been in possession within twelve 
years of the suit being brought, And 
evidence was given that Mr. Kenney had 
held the julkur as the plaintiff’s tenant for a 
period of about fourteen yenra, and that prior 
to Mr. Kenney the plaintiff herself held the 


julkur. 


I think that that comes within the Expla- 
nation 8 to Section 91 of the Evidence 
Act, which enacts that “the statement, 
“in any document whatever, of a fact other 
“than the facts referred to in this Section, 
“shall not preclude the admission of oral 
‘evidence as to the same fact.” Reading 
this with the Illustration (e), which is, —“ A 
“ gives Ba receipt for money pnid by B. 
“« Oral evidence is offered of the payment. 
“The evidence is admissible” of the receipt, 
even if the receipt itself is not produced,— 
I think I ought to say that the oral evidence 
given in this case was admissible, and that it 
was not necessary to produce the pottah. 

On these grounds, therefore, the special 
appeal ought to be dismissed with costs.- - 


€ 
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The 8th September 1875. , 


Present: 


The Hon’ble F. A. Glover and Romesh : 
Chunder Mitter, Judges. 


Usufructuary (Zur-i-peshgee) Mortgage — 
Lessee’s Lien—Unregistered Lease — Limita- 
« hon, 


Case No. 1412 of 1874. 
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aforesaid principal was lent by him to the 
defendant as a zur-t-peshgee, the defendant 
having executed a lease in his favor of a 
certain property. By the terms of this lease 
he is entitled to retain possession of the 
property until the zur-i-peshgee money is 
paid off; but on the lst of Chyet 1274 the 
defendant forcibly disposseesed him without 
paying the gur-i+peshgee money and interest. 
The plaintiff has, therefore, brought this suit 
on. the 18th of Assin 1280 to recover prin- 
cipal and interest from the defendant, and 
also hə prayed that a decree might be 
given for the sale of the property leased. 
The defendant, amongst other pleas, urged 


| that the plaintiff was not entitled to have a 


Special Appeal from a decision passed 'by' 
the Subordinate Judge of Patna, dated! 
the 9th April 1874, reversing a decision 
of the Sudder Moonsiff of that district, 
dated the 80th April 1873. 


Shaikh Golam Nyamut (Plaintiff) 
| Appellant, 


VETSUS 


Mussamut Soghra (Defendant) 
-* Respondent. 


' Moonshee Mahomed Vusoof for 
Appellant. 


Mr. M. L. Sandel for Respondent. 


Ina snit to recover monty lent upon a eur-t-peshges 

‘lease, and for the sale of the property leased, of ‘which 
plaintiff had been forcibly dispossessed by defendant: 
_ HELD that, as by the terms of the deed the only lien 
which plaintiff had acquired over the property was to 
retain possession as lessee until the money lent was paid 
off, he had no right to sue for the sale of the property. 

Hep that the suit being for money lent, and the 
_lease not being a registered document, the limitation of 
three years applied. 


` Mitter, J.—Tuia was n‘auit brought by 


the plaintiff to recover Ra, 200 principal 
Roa Rs. 72 interest, on the 


ground that the l 


decree for the sale of the property, because 
the document by which the loan was 
advanced did not provide for this; and it was 
also pleaded that the plaintiff’s claim for 
the refund of the money lent was barred by 
the law of limitation. The Moonsiff, over- 
ruling both these pleas and' findiog in favor 
of the plaintiff upon the merits, awarded a 
decree in his favor. On appeal the Subor- 
dinate Judge has dismissed the plaintiff’s 
ease, holding that, under the terms of the 
deed, the plajutiff is not entitled to a decree 
for the sale of the property, and that the 
plaintiff’s claim for the recovery of the 
-money from the defendant is barred by the 
law of limitation. In special appeal it has 
been contended that.the judgment of the 
Lower Appellate Court is erroneous in law. 
We do not think that this contention is valid. 
It is quite clear that, by the.terms of the 
deed, the only. lien which the plaintiff 
acquired over the disputed propérty was to 
retain possession of it as lessee until the 
money lent be paid off. He has no right to 
bring a suit for the recovery of the money 
advanced by him by the sale of the property 
leased. As regards the question of limita- 
tion we also think that the suit being one for. 
money lent, and the document upon which 
this claim has been based being not a regis- 
tered document, the Lower Appellate Court 
was right in applying the three years’ limita- 
tion to the suit. For these reasons, we think 
that this special appeal must be dismissed 
with costs. i / 
Glover, J.—I concur. 
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The 8th September 1875. 


Present : e 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Act XL of 1858— Certificate of Guardtanship— 


Review—Jurisdiction., 
Cases Nos, 182 ond 204 of 1876. 


Miscellaneous “Appeals from an order 
passed by the Judge of Patna, dated the 
31st May 1875. 


Byjnath Sahoy (Petitioner) Appellant, 
versus 


Wuzeer Narain (Objector) Respondent, 


Baboos Mohesh Chunder Chowdhry and 
Laruck Nath Sen for Appellant, 


Mr. H. E. Mendes and Baboo Rash 
Beharee Ghose for Respondent. 


Where a Judge, who had ordered a certificate of 
guardianship to be granted under Act XL of 1858, 

anted a review of his order on one point, HELD that 
fe had no power to re-open another question which he 
had already decided finally, and on which no application 
for review was made. 


Glover, J.—TuHkE first of ‘these cases is an 
application under Act XL of 1858 for the 
guardianship of the person and property of 
a minor git! called Jankee Kooer; the second 
is an application under Act XXVII of 1860 
for a certificate to collect the debts due to 
the estate of the minor’s mother Dhunputee 
Kooer. The petitioner Byjnath Sahoy, 
who is the father of Dhunput Kooer, applies 
for those certificates as the grandfather of 
the minor. The objector Wuzeer Narain 
was the husband of Dhunputee. On the 
first occasion he declared that the minor 
Javkee Kooer was not the daughter of 
Dhunputee, nor was she his daughter; that for 
various reasons detailed by him, his wife 
Dhunputee had for many years been residing 
at the house of her father, and that he did 
not visit her. His allegation, in fact, went 
to the length not only of denying thar 
Jankes Kooer was his daughter, but also 
that Dhunputee had any child at all, The 
Judge ‘then decided that Jankee Kooer was 
the daughter of Dhunputee Kooer and 
- Wuzeer Narain, and without deciding any 
question with regard to the property, ordered 
a certificate of guardianship to be given to.the 
grandfather Byjnath Sahoy. On a review 
being applied for: by Wuzeer Narain on the 
ground that the property was all his own 
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ancestral property, and that Dhunputee had 
no property of her own, either streedhun or 
anything else, the Judge admitted the 
review on this point, and found that 
Dhunputee had some property in the shape 
of streedhun; but he also went on further, 
and found in fact that the child was not the 


‘| daughter of Wuzeer Narain, and, as I under- 


stind his judgment, not the daughter of 
Dhunputee at all. Although he says in 
his decision that he does not wish to impute 
any fraudulent intention to the petitioner or 
his family, his jodgment gives me tke 
Impression that he meant to find that the 
child? was not the child of Dhunputee and 
Wuzeer Narain; that Dhunputee never had 
a child at all, and that this girl is a stranger 
foisted upon the family for the purpose of 
getting possession of the property. Now, in 
a review on the point as to whether the 
property was Wuzeer Nnoraio’s ancestral 
property, or his wife’s streedhun, we do not 
see how the Judge was justified in re-opening 
the other question, namely, whether Jankee 
Kooer was the daughter of Dhunputee and 
Wuzeer Narain, and giving a fresh decision 
on a point which he had already decided 
finally, and on which no application for 
review was made, It seems to me that he 
had no power to do this, and that his first 
order and pea that Jankee Kooer was 
the daughter of Dhunputee and Wuzeer 
Narain could not be interfered. with except 
on a special application for the purpose. As 
a matter of fact, however, it does not seem 
to be of much importance, so far as the 
present summary application is concerned, 
whether that matter was decided or not, as 
Jankee Kooer, whether or not the dangliter of 
Wuzeer Nurain, is living, and it is necessary 
to provide a guardian to look after her inter- 
ests. Byjnath Sahoy, the petitioner, claims to 
be her grandfather; he is not opposed én his 
application for guardianship, and the Judge 
had only to decide whether Byjnath was or 
was not a proper person to be her guardian. 
All other questions as to the property to be 
taken care of, or of whether Wuzeer Narain 
was or was not able to disprove the paternity 
which it was sought to put upon him, oe 
immaterial; and so far as this case goes wa 
think that Byjnath Sahoy has made out a 
case for the guardianship of Jankee Koeer, 
and that the Judge was not justified on such 
an application for review in recalling the 
certificate granted to him under Act XL of 
1858. It of course follows, that if the Judge 
found that Byjnath was the proper perso 

to have the guardianship of the a 
© 


428 ( Civil 


of the minor, he was also the proper person 
to make the collections of debts due to the 
estate of the minor’s mother. The Judge’s 
decision on review must therefore be :eversed 
in both cases with costs. The original 
orders of the Judge granting certificates 
under Acts XL of 1858 and XXVII of 1860 
to Byjnath Sahoy will stand. 
Mitter, J.—I concur. 


The 8th September 1875, 


Present: 
The Hon’ble W. Markby, Judge.’ 


Mainienance to a Wife—Jurisdiction, 
Case No. 369 of 1875. 


Special Appeal from a decision passed by 
the Subordinate Judge of Hooghly, dated 
the llth December 1874, reversing a 
decision of the Moonsiff of Amtah, dated 
the 19th May 1874. 


Nubo Gopal Roy (Defendant) 
Appellant, 


versus 


Sreemutty Amrit Moyee Dossee (Plaintiff) 
Respondent. 


Baboo Roop Nath Banerjee for 
Appellant. 


Baboo Mohendro Lall Seal for 
Respondent. 


A Civil Court has power to fix the rate of mainten- 
auce payable by a husband to his wife, where she, for 
lawsu A canes! is residing apart from him, and to make 
an order that maintenance at that rate shall be paid in 
future, subject to be get aside or modified according to 
olrcumstances, 


I TEINE that the plaint did ask that the 
maintenance to be paid to the wife should be 
fixed not only for the period which had 
already elapsed, but for the future. 

I also think that the Civil Court has power 
to fix the rate of maintenance paynble by the 
husband to his wife in cases where she, for 
Inwful cause, is residing apart from him, and 
niso power to make an order that mainten- 
nuce at that rate should be paid in future. ° 

But I think it equally clear that that order 
` must be subject to any modification which 
future circomstances may render necessary, 
and that, under some circumstances, the mnin- 
tenance might be withdrawn altogether. I 

rather disposed to think that that ia so 
ron any special directions contained in 
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ie order. I am inclined to think that if 

ae he be shown that the wife had been 
guilty of auch misconduct. as would dis- 
entitle her to maintenance, or that under the 
changed condition of circumstances she could 
be culled upon fo return to her husband’s 
house, or that the rate of allowance should be 
changed, the Court would have power in all 
such similar cases either to set aside or to 
modify the order as circumstances might 
require. But as the law upon the whole of 
this subject is not altogether settled, I think 
it would be safer to insert words in this 
decree which would make that appear. 

The decree will therefore be modified in 
accordance with this view. 

I think substantially the special appeal 
fails, and it must be dismissed with costs: 


The 9th September 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Old Documents— Proof of Genuineness—Agree- 
' ment between Co-sharers—Damages. 


Case No, 1629 of 1874. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 18th 
April 1874, affirming a decision of the 
Moonsiff of Buxar, dated the 29th 
December 1873. 


Thakoor Pershad (Defendant) Appellant, 


DErsus 


Mussamut Bashmutty Kooer (Plaintiff) 
Respondent, 


We L Sandel mà Baboo Hse Bax 
Nath for Appellant. 


Baboo Mohesh Chunder Chowdhry 
for Respondent. 


A document more than 30 years old, although not 
requiring to be formally attested by the witnesses who 
attended at its execution, must be shown to have come 
from the custody of the person who would have been 
the proper person to keep it. 

here a co-sharer enters into an arrangement (with- 
out consideration) agreeing not to sell his share except 
to his coparceneis, and then sells it to a ‘stranger who 
is no party to that agreement, the other parties interest- 
ed are not authorized to have the sale set aside or to do 
anything more than recover damages from the recusant 
eaareu der, 


Ginver. J.—Bors the Courts below have 
found in favor of the plaintiff on the issie 
of limitation and also‘on the issue of title. 


el 
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They have found that the plaintiff’s vendor 
had title and possession in the share in suit, 
and that that share was sold to the plaingiff. 
Tt is said that the plaintiff's vendor had no 
right to make this gule as he had joined with 
his co-sharers in an ekrarnamah, or agree- 
ment, dated the 9th of August 1842, ungler 
which each party had covenanted not to sell 
his share to outsiders, but in the event of 
his wanting to realize, to offer his share for 
pale to his coparceners; and that as the plain- 
uiff’s vendor did not do this, the sala to the 
plaintiff was invalid. In the first place both 
the Courts below have found thint the ekrar- 
namuah ig not proved. It is said that the 
Moonsiff has found that improperly ; that the 
ekrarnamah is more than 80 years old ; that 
it was produced from the custody of Salig 
Tewary, one of the co-shurers of the estate, 
and therefore came from proper custody and 
did not require to be proved by witnesses. 
No doubt a document of this nge does not 
require to be formally attested by the wit- 
nesses who attended at its execution; but it 
does require to be proved in this way, namely, 
that it did come from the custody of the 
person who would be the proper person to 
keep it. Now Salig Tewary was certainly” 
a co-sharer, but he was not the person in 
whose custody this document might be ex- 
pected to be found, aud the party who claims 
to be‘in possession under it has not been 
enlled or examined, while the execution of 
the authority to execute that ekrarnamal 
likewise has not been proved. It has been 
found that the ekrarnamnh was executed by 
a mookhtar, and there is no evidence that 
that mookhtar had any authority to execute 
this document; and on the whole we think it 
cannot be said that either the Judge or the 
Moonsiff committed any error in law in 
ejecting this document. But as a matter of 
fact, even supposing that this document were 
received as proved, I do not think it would 
carry the defendant’s caso much further. 
Supposiug, for the sake of argument, that the 
plaintiff’s vendor had entered into this 
arrangement, which we may observe was one 
without any. consideration, and that he had 
agreed not to sell his sharë except to his 
coparceners, the fact of his having in 
definuce of this agreement sold his share to 
a stranger who was no party to that agree- 
ment would not authorize the other parties 
interested to have the sale set asid or to do 
anything more thau to recover from the 
recusaut shareholder any damages they 
might have sustained by reason of his refusal 
to carry out the agreement. For the rest it 


t 


has been found by both Courts concurrently 
as a fact that the plaintiff's vendor was in 
possession of this share, that he had a right 
to it, and that he sold it to the plaintiff, 
This disposes of the specinl appeal, which is 
uccordingly dismissed with costs. 

Mitter, J—I concur in dismissing this 
special appeal with costs. 


The 10th September 1875. 


Present: 


The Hon’bleyF. A. Glover and Romesh 
Chunder Mitter,? Judges. 


Mortgagor and Morigagee. 
Case No. 2491 of 1874. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 19th 
August 1874, affirming a decision of the 
Subordinate Judge of that district, dated 
the 80th December 1873. 


Baboo Ram Roop Singh (Plaintiff) 
Appellant, Í 


VErsus 


Lalla Thakoor Pershad and others 
(Defendants) Respondents, 


Baboo Kalee Kishen Sen for Appellants. 
Moonshee Mahomed Yusoof for Respondents. 


A mortgagee who does not take possession of tho 
mortgaged property at the expiration of the period of 
grace, but elects to give the mortgagor time to pay his 
debt, cannot complain if the latter sells the property to 


other parties, who are willing to pay off the mortgage 
debt. 

Glover, J—Tueee is no ground for this 
appeal. The plaintiff, who was the mortgagee, 
had given the mortgagor, judgment-debtor, 
`n great number of extensions of time in 
which to_pay up the money due. Tho last 
extension was given on the 8th of February 
1878, and was to last up to the 30th of 
March 1873. But before it was given tho 


‘mortgngor sold the property mortgnged to 


other parties, aud these other parties are now 
willing to pny off the mortgage money due 
to the plaintiff. He objects to take that 
money on the ground that it is not the 
mortgngor who is paying it, nnd that, as a 
matter of fact, the sale of the mortgaged 
property had become absolute on the 20th of 
November 1872, the date of the penultimate 
extension of the time of grace. It is clear 
that the mortgagee never considered that the 
sale was then absolute, as, if he had done ¢® 
@ 
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i 
he would not have given the extengion of He ea the pleaders who appeared originally 


time which he did up to March 1878. It is|™ 


‘true that if he bad pressed his rights he could 
have got into possession of the property on 
the 20th of November 1872; but there was 
nothing to force him to do so if he did not 
wish it, and he apparently did not wish it, hut 
elected to remain in the position of a mort- 
gagee possibly with the view of helping 
the mortgagor. If he did this, and gave the 
mortgagor time to raise the money, we cannot 
see what objection he can make now when 
the mortgagor has taken advantage of the 
time so granted by selling the property on 
the most advantageous terms he could to other 
parties, It makes no difference whether the 
money comes to the morteagee’s hands from 
the mortgagor himself or from third parties, 
purchasers of the mortgaged land; in either 
case the mortgagee gets all he is entitled to 
get,—namely, the mortgage debt. If he had 
chosen to do so he could undoubtedly have 
taken possession of the property at the 
expiration of the period of grace ; but as he 
did not chose to do that, and elected to give 
the mortgagor time to pay his debt, he cannot 
complain if the mortgngor has tnken ad- 
vantage of this permission to pay off the debt 
in the manner he bas done. ; 
The special appeal is dismissed with costs. 





The 10th September 1875. 


Present: 


The Hon’ble W. Markby and H. B. 
Lawford, Judges. 


Review—Pleaders to certify Grounds. 


Application for Review of Judgment 
pussed by the Hon'ble Justices W. 
Markby and H. B. Lawford, on the 17th 
May 1875, in Regular Appeal No. 107 
of 1874. 


Toog Oung, Plaintiff (Respondent) 
Petitioner 


to 


VETSUS 


The British Indian Steam Navigation 
Company Limited, Defendante 
(Appellants) Opposite Party. 


Baboo Amarendro Nath Chatterjee for 
Petitiouer, 


No one for Opposite Party. 


Where an appeal is rejected, the proper persons for 
tagappellant to consult, as to whether there are giounds 


the appe 


Markby, J-—Tur only ground of review 
which has been urged out of the five which 
the petition contains, and which are certified 
each to be good, is the third, which is as 
foll8we: “For that even assuming as correct 
“that the defendants’ duty under the bill of 
“lading had terminated when the goods 
“were put into the cargo boat,’ still the 
‘‘ defendants would be liable for the loss done 
‘“to the goods by reason of the negligence of 
their own servants. ” 


The pleader contends that he has a right 
to assume that the persons who landed thesa 
goods were the servants of the defendants, 
the Company, because the learned Recorder 
has stated in his judgment that “ it is 
admitted by Mr. Cunningham, on behalf of 
the defendants, that he (Mr. Cotton) isa 
person generally hired by them to provide 
cargo boats for the landing of goods from 
their vessels when they do not come along- 
side of the wharf, nnd that he was so hired 
and employed on the present occasion; so that 

e and his crew are, ns far ag this case goes, 
the servants of the Company. ” 


It is argued that that statement of the 
learned Recorder not having been expressly 
overruled by us, it may be assumed that Mr. 
Cotton and his crew were the servavts of the 
Company, Itis however, clear if those 
words, which have been read, are considered, 
that the learned Recorder only means that 
those persons are to be considered for the 
purposes of this case as the servants of the 
Company, that is to say, that, in estimating 
the liability of the defendants it is the same 
thing as if they had been the servants of the 
Company. It is not meant that they wera 
in reality the servants of the Company. 
That view of the case is based upon the 
nssumption that it was part of the duty of the 
Company to land these goods. And that 
observation, so far as it affects this case, falls 
to the ground as soon as it is conceded, as 
this ground of review concedes, that the duty 
of the Company terminated when the goods 
were passed over the ship’s side. 

This is one of. those censeas in which, 
although it was argued by counsel on either 
side,-and nttornies also appeared on either 
side, neither counsel nor attorney has, made 
any applitation for a review. We agree 
with the observations made by Sir Barnes 
Peacock in a somewhat similar case, as to 
the undesirnbility of such an application 
as this, where some other pleader than those 


+ 
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| 
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who argued the ease originally comes for- 
ward, nnd certifies that there is ground for 
the review. . 
We think this case is one in which the 
pleader would have done his duty better 
if he had advised his client that the proper 
persons to consult in this matter were tlfose 
who appeared originally in the appeal, and 
that if they refused to certify this review, he 
might also have well abstained from doing 
80. 
The application is refused. ` 


The 10th September 1875. 


Present: 
The Hon’hle F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Finding of Fact—Special Appeal—Ex-parte 
Decree—Decrees— Evidence. 


Case No. 2288 of 1874. 


‘Special Appeal from a decision passed by 
the Judge of Sarun, dated the 9th Suly 
1874, reversing a decision of ihe Subor- 
dinate Judge of that district, dated the 
27th June 1878. 


Hunsa Kooer (Plaintif) Appellant, 


versus 


Sheo Gobind Raoot (Defendant) Respondent. 


Baboos Hem Chunder Banerjee and 
Buma Churn Banerjee for Appellant. 


Baboo Mohesh Chunder Chowdhry 
for Respondent. 


A finding of fact bv the Lower Appellate Court may 
be set aside in special appeal, 1f, in coming to it, that 
Court fell into errors of law, such as considering as 
evidence what is no evidence, and rejecting good 
evidence without assigning a renson. 

An ex-parte decree is admissible in evidence quantum 
valsat, even against a person who was no party to it. 

A decree obtained by one party against another 
cannot be considered as conclusive evidence against 
the title of a third party. 


Mitter, J.—Tuis was a suit brought to 
recover possession of 32 beegahs of land 
under the following circumstances. The 
-plaintiffalleges that her husband, Oodit Narain, 
and: Deep Narnin, the father of the defend- 
-ants Nos. 3. and 4, were uterine brothers ; 
‘that on the denth of Oodit Narain, which 
took place after that of Deep Narain, an 
ekrarnamah, dated the 2ud August 1850, was 
‘executed. by the sons of Deep Narain, the 
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defendants 8 and 4, by which these 32 bee- 
gahs were assigned to her in lieu of her 
maintenance’ over and above a money allow- 
ance ; that she remained in possession of 
this land until she was ousted by the defend- 
ants, who are purchasers of the mouzah 
from one of the sons of Deep Narain, in Jeyst 
1278. She, therefore, brings this suit to 
recover possession of it. The defendants’ 
plens were that the plaintifi’s claim was 
barred by limitation, and that she was never 
in possession of the disputed land, because 
the ekrarnamah of August 1850 remained 


‘inoperative, and the arrangement made under 


it wfs never carried out. It appears that 
the defendant purchased the Mouzah within 
which the 82 beeguhs are situated, from the 
defeudent No. 3, in the year 1866. The 
Court of first instance decreed the plaintiffs 
claim, finding that the plaintiff had proved 
possession within twelve years, aud also finding 
that the allegntion of the defendant that 
the ekrarnamnh had remained inoperative 
was not established, but on the other hand 
that if was proved that the arrangement 
under it was carried out. On appeal, the 
District Judge hns set aside this decree. Ho 
has held that the plaintiff has failed to 
prove her possession within twelve years, and 
that it has been established that the ekrar- 
namah of August 1850, the basis of tho 
claim, is fraudulent and collusive. As far 
as this latter finding is concerned, it appears 
to me that it cannot stand, bechiuse the evi- 
deuce which has been referred to ag the 
foundation of it does not supportit. Be- 
sides it appears to me clear that it’ was 
never the case of the defendant that this 
document was a fraudulent and collusive 
document: as I have already observed, his 
case was that it had been executed and 1egis- 
tered, but never came into operation. Be 
that however ns it may, if the finding of 
the District Judge upon the question of 
limitation can stand good, then in that case 
the special appeal must fail; but for the 
reasons which I shall presently giv», 
I think that although it is a finding 
of fact it ought not to stand, becnu~o 
in coming to it the District Judge 
has fullen into several errors of law. He, 
at: the outset of his judgment, distinctly 
finds that this document was writteu at 
about the time of its dnte, and registered. 
That being so, it would be fur the defendant 
to show that notwithstanding its execution 
and registration it remained inoperative. 
The errors of law into which I. think the 
Judge has fullen are these: He has referrg? 
: Ste 
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to certain transactions between the defend- 
ants 8 aud 4 and third parties as evidence 
upon which he has come to the conclusion 
that the ekrarnamnh was a conclusive docu- 
ment. I haye already noticed this point, 
and I think these transactions cannot be con- 
sidered as evidence upon which the fact that 
this document is a collusive document can 
be found. But the more serious errors 
which are to be found in connection with 
his finding upon the question of limitation 
ure the following: Referring to two cur-t- 
peshgee deeds, which are documents Nos. 10 
and 11, he observes that these leases “each 
“show that in leasing this mouz#h, 16 
“beegahs was excluded from the lense as 


“ beiug in the possession of Mussamut Bihsa’ 


“Kooer, the plaintiff. But this only shows that 
“the sur-t-peshgeedars did not get these 82 
“ beegahs, and that the defendants 8 and 4 
“said then that the pluintiff had possession 
“of this land, but it does not prove that the 
‘plaintiff really had possession.” I do 
not think that his decision with reference 
to these two documents is correct inlaw. He 
has given correctly the purport of that 
part of these two leases which bears upon 
the question at issue, but I think he is not 
right in saying that it does not prove that 
the plaintiff really had possession. In these 
two documents (and he has also admitted 
this) the defendant’s vendor before the date 
of his purchase distinctly admitted 
that the plaintiff was in possession of these 
32 beegahs. I do not mean to say that 
that admission is conclusive; but in the 
absence of any explanation why this admis- 
sion was made falsely in those documents, 
it would be very good evidence upon which 
e Court of Justice should come to the con- 
clusion that the plaintiff was in possession. 
He assigns no reason why this statement 


was falsely made in these two documents ; | 


and remembering the occasion on which it 
was made, and remembering also that it was 
made publicly, und that ou a subsequent occa- 
sion the attention of the defendant was dis- 
tinctly drawn to it, it is entitled to the 
greatest weight unless by very clear and 
satisfactory evidence it is shown by the other 
side that it was a false recital. The same 
observation will apply to the defendunt’s 
document No. 12. ‘That was a deed of 
sale executed on the 9th of April 1851 by 
the vendor: of the defendant, respondent, in 
favour of one Kesho Narain. He finds that 
this document was a benamee tiansaction ; 
but still if in that document there was an 


“puunission of the plaintiff's possession under 
2 


the ekrarnamah, that admission is entitled to 
weight, and ought to be taken as evidence from 
wich the plaintiff's possession should be 
inferred, unless it be established that it was 
a false statement introduced into the deed 
for some reason or other. Then the next 
erfor into which he has fallen is this: Thera 
Were two decrees for rent obtained by the 
plaintiff against certain ryots in the year 
1274. With reference to fhe first of these 
two decrees, the District Judge says: “No. 3 
“is an eg-parte decree for rent of 1274 
“obtuined by the plaintiff against a ryot 
“in Futtehpore. Even if I could get over 
“the fact of its being ex-parte, and therefore 
“ worthless, it cnu prove nothing against the 
“defendant No. 1, as he was no party to 
“it; and I note that though in his decision 
“the Subordinate Judge takes this docu- 
“ment to prove pluiutiff’s possession, yet 
“that the note in his handwriting opposite 
“to if, in the English list of documeuts, 
“ runs ns follows,—‘ evinces thereby to relate 
“to some other land. No. 8 being an eg- 
“ parte decree seems a collusive and false 
“contrivance of plaintiff in anticipation 
“ofthis suit? I agree with this remark, aud 
“think it strange that the Subordinate Judge 
“should have altered his opinion as to the 
“value of this document.” Now he has 
assigned three reasons for disregarding this 
document : lst, that it is un ex-parte decree ; 
2ud, that the defeudant was no party toit; 
aud 3rd, that according to his opiniou it wag 
a collusive document. Now the fact that 
it was an ex-parte decree does not in the 
least, detract from its qualification us an 
admisgible evidence. It 1s evidence, what- 
ever might be its worth. Then the defend- 
ant No. 1 being no party to it would not 
render this document inadmissible as ‘evi- 
dence. It has been held that under the 
new Evidence Act such documents are e71- 
dence quantum valeat. Theu with reference 
to his Inst observation that it is a collusive 
document, I do not see on what ground he 
has come to this conclusion. Such a conclu- 
sion must be supported not only by some 
evidence, but by very strong evidence ; aud 
as fur as I can see there is not au atom of 
evidence ou the recotd upou this point. 
His observations with reference to the other 
decree of the 18th March 1867 are similar, 
and I think if is not necessary to repent 
what I have already suid with reference 
to the firat decree of 1274 ; but I thinkit is 
right to notice a further argument upon 
which he hag held that this decree is worth- 
less, Ile says with refereuce to it: “No, 12 
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sis a copy of a decree for rent dated the 
“18th March 1867, or nine months after 
“defendant No. 1’s deed of sale. Mussa- 
“ mut Bibsa, plaintiff, sued Bohurun Roy and 
‘“‘Bissessor Pandey for rent of 82 beegalis 
“of land in Mouzah Futtebpore from 1272 
“to 1274 y the case was decreed. It eras 
“ ex-parte as regards the latter, and defended 
“by the former. It is clearly a collusive 
“ decree, for the Collector’s Khusrah No. 4 
“shows that Bohurun Geer was the culti- 
“vator of this land; and ‘ Geer’ is not 
“ (Roy, and they cannot be the same 
“í person.” It appears that the suit was 
brought against Bohurun Roy, and he comes 
to the conclusion that because in the batwarna 
khusrah n person of the name of Bohurun 
Geer is mentioned as tennnt of this ‘land, 
therefore it must be a collusive decree. I 
do not think that this circumstance is suffi- 
cient to entitle one to sny that the decree 
in question is a fraudulent one. 

It remains for me to notice one other 
objection which has been relied upon by 
the special appellant. Referriig ton decres 
passed by the Moonsiff on the 3lst of 
March 1869 in favor of the defendant No. 
1 ngainst the defendants 8 and 4, the Dis- 
trict Jndge says that “it was held that the 


“defendant No. 1 was eutitled to Ram 


A 
À 


“ Narain’s share in Futtehpore, of 14 annns 
“12 gundas, ns sanctioned by the Commis- 
“sioner in the batwara case in 1864; and the 
“batwara papers on the record show that 
“this very land as described in the plaint 
“is part of that land. It was judicially 
“awarded then to the defendant No. 1 aud 
“ plaintiff cannot therefore sue for it now.” 
The facts with reference to this litigation 
appear to be these :—The defendant No. 3 
sold to the defendant No. 1 the whole 16 
nonas of this mouzah alleging that it 
belonged solely to him. Then the defendant 
No. 4 brought a suit to recover a I anna 8 
gundas ehare of it, alleging that that was 
the share allotted to him in the batwura. 
He obtained a decree, and it was decided 
in that case that the dafendant No. 1 by his 
purchase acquired the lands allotted to the 
defendant No. 8, which constituted a 14 
annas 12 gundas share of the mouznh. The 
Distriet Judge upon the strength of that 
decision holds that the plaintiff is so far 
bound by it that she cannot now sue to 
recover the 82 beegahs in suit. It is quite 
clear that this proposition is wholly wrong 
in law. The plaintiff was not a party to it, 
and-the decree which was obtained by the 


defendant No. 4 against the defendant No. 1, Moousiff is restored with costs. 


caunot, be considered as conclusive evidence 
ngainst the title of the plaintiff. For these 
reasons we think that the judgment of the 
Lower Appellate Court cannot stand, and 
the case must be remanded to that Court 
for a fresh decision, Costs to abide the 
result. 


Glover, J.—I.concur. 


The 3:d September 1875. 


Present : 


The Hon’ble Louis S. Jackson and W. F. 
f McDouell, Judges. 


Foreclosure—Limitation—Act 1X of 187), 
Art. 136, 


Case No. 2070 of 1874. 


Special Appeal from a decision passed by 
the Additional Judge of Furreedpore, 
dated the 31st July 1874, reversing a 
decision of the Moonsiff of Bhangah, 
dated the 3rd November 1873. 


Lall Mohun Gungopndhya (Defendant) 
Appellant, 


Versus 


Prosunno Chunder Banerjee (Plaintiff) 
: Respondent. 


Baboo Doorga Mohun Doss for Appellant. 


Baboo Grija Sunkur Mojoomdar 
for Respondent. : 
With reference to a suit for foreclosure, limitation runs 
agauist the mortgagee not from the acerung oí any 


cause of action, but from the time when he was first 
entitled to possession. 


Jackson, J.—Tue Judge is in error in 
this case, and the Moonsiff’s decision was 
correct. 

The questions raised in the earlier” cases 
as to the accruing of the cause of action do 
not arise here, the Legislature having in 
Article 135, Act IX of 1871, substituted for 
that occurrence n specific time, viz. the time 
when the mortgagee was first entitled to 
possession. This was confessedly the 29th 
Cheyt 1260. 

‘In this view of the case, the nature of the 
defendant’s possession, whether adverse or 
vermissive, is immaterial. The mortgagee 
having his time expressly limited by the Act 
was bound to guard himself, and, if he did 
not do so, and allowed the time to pass, lie 
loses his remedy. The judgment of thie 
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The 9th September 1875. . 


Present: 


The Hon’ble Louis S. Jackson and W. F. 
‘McDonell, Judges. ; 


acca! 2a ho Performance—Partial 


erformance, 
Case No. 2782 of 18783. 


Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
18th August 1878, reversing a decision 
‘of the Officiating Subordinate Judge of 
that district, dated the 9th December 
1872. , l 


Nuffur Chunder Chunder (Plaintiff) 
Appellant, 


Versus 


Khoodeeram Poramanick and others 
(Defendants) Respondents. 


Mr. C. Jackson and Baboos Hem Chunder 
Banerjee and Grish Chunder Ghose for 
Appellant. 


Mr. T. Palit ond Baboos Gooroo Doss 
Banerjee and Shoshee Bhoosun Dutt 
for Respondents. 


Ina suit against K, H, and G (a minor), to recover 
P of an 8-anna share of a putnee talook, and to 

ave a conveyance executed in plalntiff’s favor, on 
the allegation that one of the defendants K had 
agreed that the 
advertised by the zemindar, and, if purchased, should 
be taken in the name of K, whoshould convey half to 
‘the plaintiff, the cause of action was stated to be that 
defendants had fraudulently got a putnee lease executed 
in their names and had taken possession, and to 
make over the stipulated share or take the balance of 
the consideratiou~money. The defendant K’s substan- 
tial plea was that the mebal had been sold in one lot 
along with others, and taken by the head member of the 
family without knowledge of the agreement, and that 
plaintiff had himself through an agent competed for the 
‘putneé@ at the sale: consequently that the event contem- 
plated had not happened, and that plaintiff had himself 
‘avoided the agreement. H pleaded that he was not 
pe the agreement, and the minor that he was not 
, bound. 
` The Lower Appellate Court found that both parties 
‘had abandoned and avoided the agı eement: 
, Hcp that, even if the agreement were bindingon K, 
the Court could not compel a pai tial pei formance, which 
was all that could take place; for as plaintiff claimed 
half the putneso, and K’s share was at most one-fourth, 
plaintiff would be entitled to one-eighth only. A speciflc 
pone’ could not be decieed, for plaintift could 

ave resisted an action brought by the present defend- 
ants for fulfilment of contract, as he could not have bean 
compelled to buy what he had not agreed to, 


utnes should be bid for at the sale 


Jackson, J —Taue facts of this case are 
so fully stated in the judgment of the Lower 
Appellate Court that itis unnecessary to 
capitulate them ; more especially as we see 

© 


no reason for disturbing the decision come 
to by that Court. £ 

Phe plaintiff claimed the specific per- 
formauce of a contract, which, for certain 
reasons, he argued, was binding upon all the 
defendants. The Subordinate Judge beld 
tha% it was not binding on the minor, but 
that the defendants Khoodeeram and Heera 
Lall were bound by it; and he, therefore, 
directed that they should execute a kobalah 
in favor of the plaintiff for a moiety of 
their share of the putnee in Probhakurpore 
upon the plaintiff tendering the balance of 
the proportionate bonus, and the stamp for 
the deed of sale. The District Judge on 
appeal found as a fact that the agreement 
was entered into by plaintiff and Khoodeeram 
alone, that it was for an event in future, and 
that in the event which happened both 
parties abandoned and avoided it; he also 
found distinctly that Heera Lall and the 
mivor were not bound by the agreement as 
between them and the plaintiff ; and lastly, 
that the plaintiff was not entitled to a specific 
performance, and that the suit ought there- 
fore to be dismissed. His reasons for 
holding that there had been no fraud on the 
part of the zemindar’s people, that the 
nuctioneer’s sale memorandum was a bond 
jide and genuine document, and that the 
plaintiff had sent Bonomallee to attend the 
nuction with private instructions to bid for 
him, and that therefore Khoodeeram had 
reasonable cause to think that Bonomallee 
was acting for the plaintiff in so bidding, 
nnd thyt this was quite enough to justify him 
in supposing that the agreement was at an 
end, nre valid; and, even if it could be held 
that the agreement was in any way binding 
upon Khoodeeram, still this Court could not 
compel a partial performance of the contract. 
The plaintiff claimed, under the contract 
half the putuee: Khoodeeram’s share in the 
putnee is at most one-fourth, so that the 
plaintiff would only be eutitled to a one-eighth 
share and as thus only a partial performance 
of the contract crn take place, a specific per- 
formance could not be decreed ; for it is clear 
that the plaintiff in this case could have 
resisted an action brought by the present 
defendants for fulfilment of contract,.as he 
could not have been compelled to buy what 
he had not agreed to under the contract. It 
wns argued that some of these findings on 
the facts had been arrived ‘at upon no 
evidence whatsoever, ‘but we havs satisfied 
ourselves that this is not the case. 

The appeal must, therefore, be dismissed 


with coste. 


Da 


— 
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The 14th September 1875. 


Presené: 


e 
The Hon’ble Louis 8. Jackson and W. F. 
McDonell, Judges. 


Allavial Formation— Prescription — Settlement— 
Rights of Government. 


Case No. 85 of 1874. 


Regular Appeal from a decision passed by 
the Officiating Judge of Backergunge, 
dated the 5th January 1874. 


Ameeroonnissn Khatoon (one of the Defend- 
ants) Appellant, 


versus 


Mr. J. P. Wise and others (Plaintiffs) 
Respondents. 


Baboos Unnoda Pershad Banerjee, Mohinee 
Mohun Roy, and Bhoobun Mohun Doss 
for Appellant. 


Mr. Lowe and Raboos Kalee Mohun Doss 
and Kalee Kishen Sen for Respondents. 


In a suit wherein Government were made the principal 
defendants to recover land of which plaintiffs had been 
by them dispossessed, and which had been settled with 
the other defendants, plaintiffs having failed to establish 
thei: title on the ground alleged by them of re-formation 
on-original sites belonging to them, 1t was held that 
their title by prescription would not avail them agninst 
Government, as their possession for less than twelve years 
had not been of sufficient duration for that purpose. 

Lands to which a plaintiff 13 unable to make outa 
title cannot be recovered on the ground of previous 

ssesaion merely, except in a suit under Act XLV of 
1859 s. 15, which must be brought within six months 
from the time of dispossession, 


McDonell, J.—Tuis was a suit for the 
recovery of possession of certain chur Jauds 
formed in the river Arialkhan, of which the 


plaintiffs allege that they were in possession 


to the extent of their present claim up 
to the year 1868, when the Collector, 
defendant No. 1, disposseseed them by taking 
up the whole of the lauds in question as the 
property of Government, aud settling them 
with the other defendants. The title set up 
by the plaintiffs is, that the lands in question 
bava re-formed on the site of certain dilu- 
viated kismuts, which belonged to their 
talooks named Nur Narain Ghose and Huree 
Narain Shada, respectively. 

Tbe map drawn by the Civil Court Ameen 
iu this case was admitted by both sides to 
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represent with sufficient accuracy the pesi- 
tion of the lands in suit. The present sur 
involves the portion marked B, C, D, E, and 
F. Plaintiffs claimed 10 nunas of B and 
C, and the whole of D, E, F. Besides their 
general allegation of title as the proprietors 
of the diluvinted lands which fomncrly 
occupied the sites now snid to be covered by 
the Innd in suit, they alleged aright as 
regards B,C, and D by possession maintain: «| 
to them under Act IV of 1840, and wiiter 
possession defendants 2 and 3 unsuccessfuily 
attempted to disturb by various suits in ths 
Civil Court, and independently of title by 
re-foimation they claimed E and F as accic- 
tion to D. 

The defendant No. 1, the Collector of 
Backergunge, on the part of Government, 
pleaded that it was the duty of the Revenns 
Authorities to assess alluvial accretions in 
order that the revenue due to Government 
may be paid. It appeared to them that ti o 
defendants were entitled to the settlement, 
and no action would lie against Governmert 
if the opinion of the settlement officer wera 
in that respect erroneous ; that no suit wonld 
lie against Government for any judicial order 
passed by the Crimiual Court or for any ant 
done in pursuance thereof; that it was 
immaterinlto Government whether its revenus 
is paid by the defendant or by the plaintlf-. 
Defendant No. 2 raised various legal objec- 
tions to the hearing of the suit, and with 
regurd to the merits denied plaintifs’ title. 
He olaims B, C, D os accretions with A ts 
chur Kulkini, and claims E and F as Janis 
re-formed on the site of what used to b3 
Mouzuh Koyaria pertaining to the Zemindurg 
No. 8057. Defendant No. 3 also plead ? 
various objections in bar, and claimed to hod 
shares of all the lands in dispute as accic- 
tions to his tnlook Ram Krishna Roy, No. 
1988. As regards the issues in bar, the 
Judge found them all in plaintiffs’ favor, und 
held that the plaint was sufficiently explic.t 
ng to what lands were claimed and upon what 
grounds ; next, that Section 2 Act VIII of 
1859 did not bar the suit; and, lastly, thet 
there is no estoppel. As regards the first 
issue on the merits, which was ne follows,—~ 
“ Did all the mouzahs and kismuts mentioned 
in the plaint pertnin to the plajntilfs’ tulooks, 
nnd, if so, is their title still in force,”—tho 
Court held that the plaintiffs had not avc- 
ceeded in establishing their title toany portion 
of the lands in dispute on the grounds of 
re-formation on original sites of lands belong- 
ing to their talooks, After deciding thio 
issue adversely to the plaintiff, the Judge 
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goes on to say :—“ If the plaintiff can succeed 
“at all in this case, it must be in respect to 
“the next issue which raises the question 
“whether the awards under Act IV of 1840 
“in favor of plaintiff, and the failure of, 
“ defendants 2 and 8 to set aside these awards 
“by civil suits instituted by them have given 
“ plaintiffs such a title as will enable them 
“ to recover possession.” 

The Judge then gives the facts ndmitted 
or proved,—wis. thaton the formation of B 
avd C—the plaintiffs got possession on the 
allegation that the lands pertained to their 
talooks, and a dispute occurring with the 
defendants, a case under Act IV of 1840 was 
instituted, and the plaintiffs were maintained 
in possession; that the predecessors of 
defendant No 3 got this award set aside as 
regards 6 annas of the land; that defendant 
No. 2 and the predecessor of defendant 4 
sued to get the award set aside in respect to 
the remaining 10 annas, but failed. It was 
on that occasion held that as they had failed 
to sue within three years of the award, their 
title, if any, had lapsed; and even on the merits 
it was held that the title of the present 
plaintifis was good by yirtue of long posses- 
sion. Plot D was similarly the subject of 
a case under Act IV of 1840, and possession 
was maintained to the plaintiffs ; defendant 
No. 2, by a civil suit, succeeded in the first 
instance in setting aside their award, but 
eventually her case was dismissed. Defend- 
ant No. 4 made no attempt to disturb the plain- 
tiffs. Defendant No. 3, or rather his prede- 
cessor, brought a suit in respect of 6 annas 
of D, but was unsuccessful, and so plaintiffs 
remained undisturbed until in 1868 they were 
summarily dispossessed by a Deputy Collec- 
tor, who settled the whole of the lands with 
the defendants. The Commissioner dis- 
allowed this settlement, but the defendants 
who ebad been put in possession were main- 
tained in it under Section 818 of the Crimi- 
nal Procedure Code, and finally the Board 
of Revenue ordered the settlement to be 
made with them. 

On these facts the Judge, for the rensons 
recorded in his judgment, found that the 
plaintiffs had been wrongfully dispossessed 
by the Collector of Jands of which they were 
in possession under the orders of a competent 
Court, aud were entitled to recover that 
possession from the pnrties to whom the 
Collector has transferred it. He then found 
that the plaintiffs were entitled to get the 
whole of D and 10 annas of B and C. 

With respect to E and F he was of opi- 
‘Son that they were not originally accretions 

e 


to D, and that the defendant No. 2 bad satis- 
factorily established the fact that they 
belnged to her. He then gave plaintifis a 
partial decree. 


In Regular Appeal No. 86 the defendants 
hay appealed against that part of the deci- 
sion in which a decree for D and for 10 
annas of Band C were given in plaintiffs’ 
favor, and in No. 88 the plaintiff has appealed 
against that portion in which his claims for 
D and E were dismissed. 


The principal points urged by the defend- 
ants’ (appellants) Counsel in Appeal No. 85 
were, that when plaintiffs failed to establish 
the main ground upon which the suit was 
brought, vz. re-formatiou on old or former 
sites, jhe whole case ought to have been dis- 
missed, and also that plaintifis having on 
previous occasions claimed B, C, and D as 
accretions to A, they are now precluded from 
setting up a different title to the same. 
Next, as regaids the question whether the 
award under Act IV of 1840 in favor of 
plaintiffs and the failure of defendants 2 and 
3 to set aside these awards by civil suits 
instituted by them have given plaintiffs such 
a title as will enable them to recover posses- 
sion. Jt was urged that the plaintiffs had 
not been in possession of any of the land 
claimed long enough to give them a title by 
prescription, for that the first re-for mation of 
uny of ‘he land did not take place until 1859 
and the plaintiffs were admittedly deprived of 
possession in 1868; further, that the plain- 
tiffs’ title by prescription would not avail 
against Government; that it was clear that 
all these churs were formed in the bed of a 
navigable river, and were not re-formation of 
the plaintiffs’ villages; that first they appeared 
as an island and then became fordable from 
the Kulkini side; that first the portion of the 
chur marked A appeared and subsequently 
became annex-d to Kulkini, and then that the 
other portion joined on to A. And thus that, 
irrespective of the Government right to 
these as an island forming in the bed of a 
navigable river, they also became accretion 
to a Government estate, for chur Kulkini 
belongs to Government, and A and the other 
lands accreted to it. The Full Bench 
Ruling of the 17th August 1870 (reported 
io Weekly Reporter, Volume XIV, Full 
Bench Rulings, p. 28,) was referred to as 
showing that under the terms of Clause 8 of 
Section 4o0f Act XI of 1826 these lands being 
nt the time of their first foundation the 
property, or to use the words of the Regu- 
lation, at the disposal of Government, they 


\ 
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could not subsequently become vested in the 
plaintiffs or any one else. 

On the other hand for the plaintiffs it Was 
argued that the Lower Court’s decision was 
right; thut there had been constant litigation 
between the parties, that Ameeroonnisea had 
always failed to prove her title, and Mr. Wise 
had been declared entitled to retain posses- 
sion, and that his possession under an Act 
IV award of the te-formed lands for more than 
three years revived his right to these lands. 

From the above statement it will be seen 
that the plaintiffs do not seriously dispute the 
finding of the Lower Court; that they have 
foiled to establish their title to any portion 
of the lands in dispute on the ground of 
re-formation on original sites beloriging to 
them; but plaintiffs argue that the Judge was 
right in holdivg that their title by prescrip- 
tion had been made out. Now, the Judge in 
deciding this point appears to have over- 
looked the fact that the Government have 
been made the principal defendants; that it 
was the Government who dispossessed the 
plaintiff and who settled the Jand with the 
other defendants, inasmuch as their title by 
prescription will not avail them against the 
Government, for it is clear that the taking 
possession by a party not entitled will not 
give them a title unless the possession hns 
been of such duration as to extinguish the 
title of Government. In the present case 
it has been found that the lands only began 
to re-form in 1859, and ns the plaintiffs were 
admittedly dispossessed in 1868, they had hot 
beeu in possession twelve years when dis- 
possessed, 

Further, de facto possession having been 
given to the defendants under Section 318 
of the Code of Criminal Procedure in 
accordance with the Deputy Collector’s 
award, the plaintiff will not be entitled toa 
decree until and unless he can show a better 
title to these lands than the defendants. 

The fnot that plaintiffs’ possession as 
regards B, C,and D was confirmed under Act 
IV of 1840, and that the defendants 2 and 
3 unsuccessfully endeavoured to disturb them 
by regular suit does not bar the right of 
Government. Section 2 of Act IV of 1840 
only nffects persons concerned in the dispute. 
If Kulkini liad belonged to a private indivi- 
dual, he might have i1educed into his own 
possession lands which had accreted to the 
estate, and which undoubtedly were his. 
But Jauds to which he is unable to make out 
a title cannot be recovered on the ground of 
previous possession merely, except in a suit 


under Section 15-of Act XIV of 1869, 


which. must be brought within six months 
from the time of that dispossession. 

Holding that the plaintiffs have failed to 
prove their right by prescription as well as 
their title to any of the land claimed in this 
suit, the order of the Judge as regards the 
Jands marked B, C, and D is reversed, and this 
appeal decreed with costs. 





The 14th September 1875. 


n Present: 


The Hov’ble L. S. Jackson and W. F. 
McDonell, Judges. 


Intervenor—Instigation of a Suit. 
Case No. 75 of 1874. 


Regular Appeal from a decision passed hy 
the Subordinate Judge of Moorshedabad, 
dated the 81st December 1873. 


Golab Chand Nowluckha (Defendant) 
Appellant, 


versus 


Jeebun Coomaree Bibee (Plaintiff ) 
Respondent. 


Messrs. J. T. ade and C. Jackson. 
and Baboos Kalee Mohun Doss, Mohinec 
Mohun Roy, Nil Madhub Bose, and 
Jauub Chunder Seal for Appellant: 


Baboos Sreenath Doss, Gooroo Das: 
Banerjee, and Rash Beharee Ghosi 
for Respondent. 


In the case of a suit brought without any rearonabl- 
or probable cause, where a third party caine into th) 
suit and carried it on from the very first, that is to say, 
while an application to sue in Jormå pauperis was pend 
ing, the intervenor’s conduct was held to amount to 
causing the suit to be instituted as well as to cairyim; 
it on, 


MeDonell, J—TuHis war n suit for 
compensation, lnid at Rs, 5,623-104, oy 
@ 
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Jeebun Coomaree Bibee, widow of the late 
Baboo Meher Chand Nowluckha, against 
Hurruck Chand Nowluckha. 


The plaintiff alleged that, ia consequence 
of a misunderstanding between her and the 
defendant, the latter, taking advantage of 
her sex and helpless state, colluded with her 
other enemies, and in spite of his knowledge 
of the renl state of things, in order to harass 
and injure her, cnused, at his own expense, 
n person named Rnjmul Singh to briog in 
forma pauperis ngnainst her n false, 
improper, aud malicious suit in No. 95 of 
1870 in the Court of the Subordinate 
Judge of Moorshedabad, for the recévery 
of five laklis nnd odd rupees ; tliat the said 
suit wns disposed of on the 6th July 1872, 
nod that in the said suit the plaintiff had 
incurred an expense of 5,000 odd rupees, 
the sum now sued for, rnd as the said loss 
was sustained in consequencs of the act 
done by the defendant, the plaintiff brought 
the present suit for recovery of this sum 
as compensation for the said loss. 


‘The defendant pleaded that the plaintiff 
had no cnuse of action ; that the suit was 
merely one to recover the costs of the 
former suit, and was opposed to Section 187 
of Act VIII of 1859; that the plaintiff 
did not state that there was no reason for 
bringing suit No. 95 of 1870 ; that the snid 
Rajmul Singh did not in the beginning 
bring the suit under defendant’s advice, or 
in collusion with him, or at his expense, or 
with his assistance; that as in the suit 
No. 95 the plaintiff had prayed the Court 
to demand security from Rajmul Singh for 
fier costs of suit, and as this application 
had been rejected, plaintiff could not now 
sue him for recovery of damages ; that the 
plaintiff’s account of loss suatnined was 
quite unreasonable, and that she is not euti- 
dled fo that amount of compensation; and 
lastly that- it was uot until defendant had 
brought n suit agninst plaintiff for possession 
of the properties left by defendant’s mother, 
that through malice she brought the present 
false suit, 


The case was tried by the Subordinate 
Juze of Moorshedabad, who framed the 


following issues :— 


(1) Has plaintiff a good cause of action 
against the defendant ? 


(2) Did defendant prevail upon Rajmul 
Singh to institute suit No. 95 of 1870 ? 


(3) Was the suit a groundless and vex- 


aipua one ? 
+ 


(4) Is it a fact that Malohand Singh has 
no property which can be sold in execution 
of she decree against him P 

(5) Is plaintiff entitled to get any and 
what damages from defendant ? 


The first four issues were decided in plain- 
tiff? favor for the rensons detailed in the 
Subordinate Judge’s judgment. As regards 
the fifth issue the Judge held that the plain- 
tiff was not entitled to obtain more than the 
cost of the former suit as damages in the 
present case. The grounds urged io the 
written memorandum of appeal were much 
the same as those advanced in the written 
statement, and the principal objection raised 
agninst the decision of the Lower Court was 
that it ‘had decided agninst the weight of 
evidence. The learned Counsel for the 
defendant argued that there was a grent 
difference between instituting the suit and 
giving assistance afterwards ; that if the suit 
was reasonable, the defendant could not be 
held responsible even though assistance were 
given through malice. Next, that as regards 
the suit No. 95 being n groundless and vexn- 
tious one, it muat be remembered that certain 
rights and formalities which must generally 
be gone through in cages of adoption do not 
apply in cases of Jain adoption, and that in 
this case it wns not necessary to see whether 
the boy Mal Chand had been validly adopted, 
but whether the circumstances of his having 
heen brought to the house by the brother of 
the lady and there kept and maintained for ' 
some years and treated more or less as the 
child of the family, was sufficient evidence of 
his adoption. Whether in such case the suit 
can be snid to have been brought without 
probable cause. Evidence was then referred 
to in order to show that the boy either was 
adopted, or else that there had been such a 
show of adoption that it could not be said 
that there was no reason for believing that 
any adoption had taken place. 

This case has been very fully argued 
before us and the evidence carefully gone 
throogh, and we are unable to see any valid 
renson for interfering with the decision of the 
Lower Court. 


As regards the question of adoption, so far 
as that is material, it must be observed that 
none of the witnesses cited by the defence 
make it clear that amongst the Jains g 
woman can adopt a son to her husband with- 
out receiving permission from him, or that 
such adoption is usual. Now in the present 
case the husband was alive, os all the wit- 
nesses say, when the adoption took place, and 
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it is not even alleged that any permission 
was given by him. 

We hold first that there was no adopti8n ; 
2ndly, that whatever the public might be led 
to believe, Hurruck Chand (the defendant) 
was not deceived thereby, but that it is clear 
that he knew that there had been no adopfion. 
Next, that the former suit was brought 
without any reasonable or probable cause ; 
that Hurrock Chand, even if he did not 
instigate Rajmul to file the application for 
leave to sue in formå pauperis, still came 
iuto the suit and carried it on from the very 
first; for if he had not intervened at the time 
he did, the applicntion would have been 
dropt, the suit would not have been com- 
menced, nnd the present plaintiff would not 
have been put to expense. We consider that 
the defendant’s conduct in fact nmounted to 
causing the suit to be instituted as well as to 
earrying it on afterwards by contributing the 
necessary funds, there being evidence to 
show that the defendant paid the whole 
expenses of the suit from the day of insti- 
tution. Under these citcumstauces the order 
of the Subordinate Judge must be upheld. 
The appeal dismissed with costs. 


The 15th September 1875. 


Present: 


The Hon'ble Sir Richard Garth, Kt, Chief 
Justice, and the Hon’vle E. G. Birch, 
Judge. 


Act XVIII of 1869, Sch. TI, Art. 5—Accounts— 
Stamp Duty. 


Reference to the High Court by the Officiat- 
ing Sudder Moonsiff of aan gp ON, dated 
the 18th June 1875. 


Iudra Chand Aswal, Plaintiff, 


versus 


Kaleo Doss Mitter, Defendant. 


In a running account, a balance brought forwaid from 
the close of a previous venr ts not tobe considered a new 
balance requiring a fresh stamp; Act XVIII of 1869, 

‘Sch. IT, Art. 5, providing for one stamp only to be 
affixed in such a case. 


Case.—Tue defendant has raised n ques- 
tion of law when the case was prepared for 
pleeding, and applied for making a reference 


to thee High Court under Section 22 Act 
XJ of 1865. The fucts-nre that the defend- 
ant used to take clothes on credit from the 
plaintiff’s shop, for which accounts were 
regularly kept on a khatta prepared by tho 
defendant himself. That in the khnttn for 
1281 B.S., Rs. 25-11 was brought 
forward from that of 1280 B.S., and a 
balance for this amount was drawn up by 
him on the 29th Bysack 1281 B.8. That 
from 29th Byeack to the 18th Jeyt 1281, 
the defendant took clothes to the value of 
Rs. 16-4, which, being added to the previous 
balance of Rs. 25-11, formed the total, Rs 
41-18. That Rs. 10 was paid by the defend- 
ant on the 28rd Srabun, and a balance for 
Rs. 31-15 was drawn up. Tint, on the top 
of the account, a stamp of one anna has been 
nfäxed, containing the defendant’s signuture. 
It has been urged that, as the balance has 
been drawn up by the defendant twice, the 
stamp is to be affixed on both the occasions. 
according to Article 5 of Schedule II of 
Act XVIII of 1869. That the entries on 
the khntta are not therefore receivable ns 
evidence. The article referred to ruus :— 
“ Note or memorandum written in any book, 
“or written on a separate puper, when by an 
“account, debt or demand, or iny part of 
“any account, debt or demand, therein 
“snecifled, and amounting to twenty rupees 
“or upwards, is expressed to have been 
“ balanced, or is acknowledged to be due ” == 
one annn stamp duty. 

In this case the account bas been kept in 
n book, and balances drawn up therein. It 
does not mean thnt every time the balance 
ia drawn up, the stamp of one anna is to be 
paid. 

In my opinion the provisions coutained in 
Article 5 mean that only once the stamp is 
to be affixed, the account in the book being 
a running one. That Ra, 25-11 bought 
forward from the khattn of 1280 B.S. 
is not to be considered a new balance. nnd 
a stamp for one anna is qnite sufficient for 
the balance of Rs. 31-15 now in dispute 
L have admitted the account on the khattu 
ng evidence, and have passed a decree contin- 
gent on the opinion of the High Court. 
A copy of the account on the khatta is 
herewith enclosed for inspection. 


The judgment of the High Court was deli- 
vered as follows by— 


Garth, C.J.—We think that the view 
taken by the learned Judge was perfectly 
correct, and that, under tlre’ Srey eee 
one stamp is safficient. ” 
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The 17th September 1875. . 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Suit by Commission Agent—Limitalion—Satile- 
ment of Accounts—Act XIV of 1859 8s. 8 & 9. 


Case No. 2678 of 1874. 


Special Appeal from a decision passed by 
the Judge of Patna, dated the 16th July 
1874, affirming a decision of the Subor- 
dinate Judge of that district, dated the 
21st February 1874. , ° 


Bissessur Gir (Defendant) Appellant, 
versus 


Sree Kishen Shaha Chowdhry and others 
(Plaintiffs) Respondents. 


Baboo Bama Churn Banerjee for Appellant. 
Baboo Mohinee Mohun Roy for Respondents. 


A commission agent suing his principal as such is not 
entitled to the limitation provided by Act XLV of 1859 
s. 8. 

Where a settlement of accounts is made between the 
two, anda sum found and admitted to be due by one to 
the other, the date on which this is done may be regard- 
ed as that of a new contract to pay within the meaning 
cf Act XIV of 1859 s. 1 cl. 9, from which limitation 
can be counted, 


Glover, J.—We do not understand how 
this cnse can be brought within the purview 
of Section 8 Act XIV of 1859. The 
plaintif was the ageut of the defendant. He 
sold such goods as were sent to him on 
commission, he being himself responsible for 
the sales, and purchased on commission such 
goods as the defendant ordered. He was 
not a merchant or a trader on his own 
account, but simply a commission ngent. 
Therg were no mutual dealings between him 
and the defendaut, for the dealings were all 
on one side. 

But although the plaintiff is not entitled, 
as the Judge considers, to the limitation pro- 
vided by Section 8, he is, it seems to us, 
still in time for other reasons. 

There is evidence on the record, and the 
Lower Courts have believed it, that on the 
13th of April 1871 a settlement of accounts 
was made between plaintiff and defendant, 
and n sum of Rs. 1,759 found and admit- 
ted to be due by the former to the latter. 
The nature of the dealings between the 
patties would have made it impossible to say 
whut was due by the ngent until the account 
Dyiween them was made up, and the date on 
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which this was done may, we think, be pro- 
peily taken as the date on which the money 
wi due; at all events it wns the date of n 
new contract to pay within the meaning of 
Clause 9 Section 1 Act XIV of 1859, from 
which the plaintiff in bringing his suit could 
cowfht his limitation time, nnd as this suit 
was brought on June 1st, 1872, the plaintiff 
is not barred. 

The special appeal is disniissed with costs. 


The 17th September 1875. 


Present: 


The Howble Sir Richard Garth, Kt, 
Chief Justice, and the Hou’ble E. G. 
Bitch, Judge. 


Charter Act s. 16—Jurisdiction—Act XXIII of 
1861 s. 27. 


Appeal under Section 15 of the Letters 
Patent, from an order passed by the 
Hon ble F. B. Kemp, one of the Judges 
of this Court, dated the 4th September 
1874, in Rule No. 1054 of 1874. 


Ketiki Chutiany (Opposite Party) Appellant, 
versus 

Lukhee Kant Bose (Petitioner) Respondent. 

Baboo Bhowanee Churn Dutt for Appellant. 


Baboo Umbirřa Churn Bose for Respondent. 


In cases in which a special appeal is barred by 
Act XXIII of 1861 s. 27. the High Court is not compe- 
tent to interfere under the Charter Act s. 15, merely 
for the purpose of a rehearing upon a point of law. 


Garth, C.J.—WE are of opinion that 
this rule ought to be discharged, and the 
appeal against Mr. Justice Kemp’s decision 
allowed. Itis one of those cases in which 
the suit might have been brought in the 
Small Cause Conrt; and Section 27 of 
Act XXIII of 1861 forbids any special 
appeal to this Court. That being so, the 
question is, whether the Moonsiff having 
entertained the suit, and decided it, and the 
Subordinate Judge having heard it on appeal, 
we have any right to interfere under Sec- 
tion 15 of the Charter Act, not for the 
purpose of enquiring whether there was any 
jurisdiction in the Lower Court to entertain 
the suit (about which there can be no doubt), 
but for the purpose of rehearing the case 
upon a point of law, which the Judges in 
the Courts below had a right, and were 
bound to dete:mine, and which would, if the 


case had been appealable to this Court, 
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undoubtedly have been a good subject of 
nppeal. This, as the late Chief Justice Couch 
very truly observed in Volume XXI&I, 
Weekly Reporter, p. 268, would be acting 
in direct contravention of Section 27 of 
Act XXIII of 1861, and usurping under 
this 15th Clause of the Charter Act a right 
of appeal, which by that 27th Section is in 
express terms taken awny, This was a case 
which the Moorsiffs Court had clearly a 
jurisdiction to entertnin. ‘The question of 
the illegality of the contract and the question 
of limitation were such as the Moonsiff had 
a right to try, and was bound to try at the 
hearing of the suit ; and questions which it 
vas especially his province to decide. Such 
a cense, in our opinion, is not one for which 
Clause 15 of the Charter Act was intended 
to provide. The object of that Section was 
to enable the High Court to control the 
Lower Courts, or to put them in motion, 
when on the. one hand they exceed their 
jurisdiction by entertaining suits which they 
have no right to entertain, or on the other 
hand refuse to exercise powers which they 
are bound by law to exercise. That being 
our view, and there being already strong 
authority in these Courts in favor of that 
view, we have no doubt whatever that this 
appeal should be allowed, and the rule 
granted by Mr. Justice Kemp discharged 
with costs which we assess at one gold 
mohur, 


The 18th September 1875. 


Present : 
The Hon'ble W. Markby, Judge. 


Landlord and Tenant— Enhancement of Rent— ` 


Use and Occupation. 
Case No. 490 of 1875. 


‘Special Appeal from a decision passed by 


the Judge of Hooghly, dated the 23rd 


December 1874, reversing a deciston of 


the Moonsiff of that district, dated the 

28th August 1874. 

Budun Mollah (Defendant) Appellant, 
versus 


Khettur Nath Chatterjee (Plaintiff) 
Respondent. 


Baboo Bama Churn Banerjee for Appellant.: 


Baboos Hem Chunder Banerjee and 


Aubinash Chunder Banerjee for Respondent.’ 


A landlord who can terminate his tenant's tenancy by 


a reasonable notice to quit, can also, without giving a} 


positive notice to quit, raise the tenant's rent by serving 
a reasonable notice upon hun that in the ensuing year 
he will require a higher rent. 

In a suit to recover such rent, whether governed bv 
Act VIO (B.C.) of 1869 or not, the Court has power to 
find the tenant liable to pay a reasonable sum for octu- 
pation. 


In this case the same point arises as arose 
in Special Appeal 84 of 1875, whether a 
landlord who can terminate his tenant’s 
tennucy by a reasonable notice to quit, enn 
nleo, without giving a positive notice to quit, 
raise the tenant’s rent by serving a reasonable 
notice upon him that in the ensuing year he 
will require a higher rent. 

In @hat case I held that such a notice would 
have the effect of putting an end to the old 
rent, and though it would not entitle the 
landlord to claim the rent specified in thc 
notice, it would entitle him to say tha no 
rent had been agreed upon, and that he was 
therefore entitled to a fair rent, 

The matter has been now further argued, 
but on consideration I adhere to the view 
then expressed. I have endeavoured to sce 
how far there is any authority upon the 
subject in the Courts of this country, aud 
though I find very little, what I have found 
seems to me to support this view. 

In the first place, this is clearly so in ngri- 
enltural holdings. The right of the laud- 
lord to raise his rents to a fair and equitable 
amount by such a notice is recognized by 
Section 18 of Act X of 1859, and by Section 
14 of Act VIII (B.C.) of 1869. 

There are also two cases in which I 
think it clearly appears that such a mode of 
raising a tenant’s rent has been recognized. 


| The first case is reported in the 7 Select 


Reports, p. 163, In that case the tenant hell 
a house situated in the Town of Comillah ut 


| arent of Rs. 20 a month. It was alleged 
'| that a notice to quit had been served; but the 


only notice proved was a notice warning the 
tenant that if he failed to quit in fifteen days, 
the rent would be raised to Rs. 10 a day. 
There was a great deal of litigation, und the 
cnse was several times remanded, but the 
ultimate result was that the tenant was 
ordered to pay rent at the rate of Rs. 40 a 
month, that being considered a reasonalle 
amount, 

-The second case is reported in S.D.A., 
1862, p. 78. That was a case of premises 
occupied by the dwelling-house, garden, 
orchard, and tanks. The notice delivered tc 
the tenant was not a notice to quit, or r 
demand of possession, but a notice to pay 
higher rent. The tenant pleaded that ho 
had a permanent tenure, which was foure 
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against him, and the Court thereupon 
declared that the landlord was entitled to 
raise the rent, and sent the case back for a 
reasonable rent’ to be ascertained. 

If these two cases and the rule applicable 
as to agricultural holdings in analogous 
cases do not afford any guide, then I suppose 
that I should be obliged to say what was 
fair and equitable, and it might perhaps then 
be the safest course to pursue to apply the 
English law upon the point, According to 
that law, it would, I believe, be necessary for 
the landlord tò give a positive notice to quit 
before attempting to raise the rent; but 
having done that he could negotiate “for a 
new letting on any terms he pleased, and if 
the tenant held on without any new agree- 
ment being come to, the landlord could 
recover for the occupation at a fair rate. 
The only difference, therefore, is between a 
notice to raise the rent and a notice to quit. 
I do not think that these two notices substan- 
tially differ. I think a notice to raise the 
rent does in fact put an end to the tenancy 
on the existing terms, and that it leaves the 
tenant at liberty to quit his holding at the 
end of the year if he does not choose to pay 
the rent demanded. 

On the whole, I think the general law 
may be taken to be the same as it is in 
agricultural holdings ; and I think, therefore, 
that whether this case is governed by Act 
VILI (B.C.) of 1869 or not, the Court had 
power to find the tenant linble to pay a 
reasonable sum for his occupation of the 
plaintiffs tank. The other points were 
disposed of on the argument, and I dismiss 
the special appeal with costa, 


The 20th September 1875. 
Present: 


The Hon’ble W. Markby and W. F. 
McDonell, Judges. 


Act VIII (B.C) of 1869 s. 58—Limitation— 
Interest. 


Cuse No. 171 of 1875. 


Miscellaneous Appeal from an order passed 
by the Judge of Chittagong, dated the 
2nd April 1876, reversing an order of 
the Moonsiff of Howla, dated the 20th 
November 1874, 


Briudabun Dutt (Decree-holder), Appellant, 
Versus 


Beharee Mohun Sen (J udgment-debtor ), 


~ Respondent. 
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Baboo Aukhil Chunder Sen for Appellant, 
Raboo Sreenath Banerjee for Respondent. 


In ascertaining the amount of a judgment with a view 
to the applicability or otherwise of Act VIII (B.C.) of 
1869 £, 58, the interest which accrues subsequently to 
the date of the decree is not to be included. 


Markby, J—Tue only- question raised 
before us is, whether execution of the decree 
was barred by Section 58 of Act VIL of 1869 
of the Bengal Council, which p:ovides that no 
execution in such a case shall issue after the 
lupse of three years from the date of the 
judgment “unless the judgment be for a 
sum exceeding Rs. 500.” 


The judgment in this case was given on 
14th March 1871 for Rs. 358-9-6, and costs 
Rs, 45-8-10, total, Ra, 544-2-4, with interest 
at one rupee per cent. per mensem, 


Application for execution was made on 
the 7th March 1873, ond at that date, by 
udding the interest which had accrued since 
tke date of the decree, the amount due under 
the decree was above Rs: 500, 


The District Judge has held that the 
Section uevertheless applies, as in his opinion 
the subsequent interests ought not to be 
included, 


In a case reported in VI Weekly Reporter, 
Act X, p. 8, it was held under the corre- 
apondiug Section of Act X of 1859, that in 
making the computation the costs of the 
stamps for the application for execution 
ought to be included. 


It is not necessary for us to consider that 
question. Even gasuming that to be so, we do 
not think that interest which necrued subse- 
quently to the date of the decree ought to 
be included. 


We think that we ought to apply the same 
rule to these cases as is applied iu ascer- 
taining the value for the purposes of appeal 
to the Privy Cvouucil, where it has been 
finally decided that interest which accrues 
subsequently to the date of the decree is not 
to be included. See III Weekly Reporter, 
P. C., p. 14. 


We, therefore, digmias the 


special appeal 
with costs. 
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The 22nd November 1875. 


| Present: r 
The Hon’ble A. G. Macpherson and G. G. 
Morria, Judges. 


Erzrzecution-sale—Jarisdiction. d 


Case No. 212 of 1875. 


Miscellaneous Appeal from an order 
passed by the Officiating Judge of Rung- 
pore, dated the 4th Alay 1875, reversing 

an order of the Moonsiff of Bograh, 
dated the 31st December 1872, 


Moonshee Mahomed Rusheed Khan 
(Opposite Party) Appellant, 


VETEUS 


Komnul Monee Dabia and another 
(Petitioners) Respondents. 


Baboos Mohinee Mohun Roy and Issur. 


Chunder Chuckerbutiy for Appellant. 


Baboo Greeja Sunkur Mozoomdar 
for Respondents, 


- Before an execution-sale of a village can be set aside 
on the ground of want of local j ction in the Court 
which sold it, it must be found in fact and in law that 
the village belongs to another jurisdiction. 


Macpherson, J.—Tur order of the Judge 
must be reversed, and that of the Moonsiff 
must be affirmed. In execution of a decree 
of the Court of the Moonsiff of Bograh, a 
certain village has been sold by order of 
that Court. It is now sought to set aside 
the enle on the ground that the Court, in 
selling, neted without jurisdiction, as the 
village sold lies within the jurisdiction of 
the Moonsiff of Nattore, and not of the 
Moonsiff of Bograh. 

If the sale be bad for want of jurisdiction, 
the whole suit and the decree in it are 
equally bad.; as the suit wns for arrears of 
rent due in respect of this same village, and 
ought tg have been instituted in the juris- 
diction to which it belonged. No objection, 
however, was raised as to jurisdiction when 
the cause was being heard, although the 
Moousiff states thut the defendants who 
now raise the question were then present in 
Court. The Moonsiff was of opinion that 
the village is in the Bograh jurisdiction, and 
refused to set aside the sale. 

‘The Judge has reversed the decision of 
the Moonsiff, after directing a local enquiry, 


\ 


E 


which was held by an Ameen. He does not 
find clearly or distinotly that the disputed 
spot isin the Nattore jurisdiction ; but he 
indicates an opinion that practically it is 
now attached to it somehow or another. 
He says :—“ It appears to bethe fact from 
“evidence taken by the Ameen who held 
“ the local enquiry, that although the village 
“in question was formerly in Sherepore 
* Thannah, in the District of Bograh, it 
“has been for some years past considered 
“ and accepted as being in Singhee Thannah, 
“that is to say, within the jurisdiction of 
“the Moonsiff of Nattore. How this transfer 
‘ tookø place is not clear; but under the 
“ circumstances I consider that the village is, 
“and was at the time of the sale and of the 
“ previous suit and decree, practically within 
“the jurisdiction of the Moonsiff of 
 Nattore in the judicial district of Rajshahye; 
“and it further appears that this village is 
“entered in the “ Dehabundee” book or 
“list of villages kept in the Moonsiffee of 
‘ Nattore. It appears, however, clear that 
“the village was formerly in Thannah Shere- 
“ pore under the jurisdiction of the Bograh 
“ Moonsiff, in which list of villages the name 
“¢ Ekdala’ (probably the same Ekdala) still 
“ appears.” 


In the absence of any distinct finding by 
the Judge that the village gold is within the 
Nattore Moonsiffee, we are of opinion that tho 
sale should not be interfered with. The objec- 
tion ought to have been taken lovg before 
the sale, if it was to be taken at all. And 
taken ng it’ was, at the very latest possible 
moment, it was for the objectors to prove 
indisputably the absence of jurisdiction. 
It is not enough that the Judge should 
declare that the village has been “ considered 
and accepted as being within the Nattore 
jurisdiction,” or that he should consider 
that the village is “ practically” within, the 
Nattore jurisdiction. What is neceseary 
before the sale can be set aside is a clear 
finding that in fact and in law this village 
belongs to Nattore, and the Bograh Moonsiff 
acted without jurisdiction. The Judge’s 
judgment contains no such finding. Nor 
is this to be wondered at, seeing that though 
the Judge is of opinion that the villare 
certainly was once in the Bograh juriedic- 
tion, he does not indicate how and when it was 
transferred to that of the Nattore Moonsiff. 

We may add that it appears to us that the 
question is one which ought to be determined 
on a reference to Government Orders and 
Government Maps, and that it is not one 


which can properly be disposed of br 
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means of a local enquiry held by á Court 
Ameen. 

The order of the Judge is reversed with 
cosis which we fix at two gold mohurs, 


The 22nd November 1875. 
Present: ; 


The Hon’ble A. G. Macpherson and G. G: 
Morris, Judges. 


Decree for Wasilat—Interest— Execution — 
Jurisdiction, 


Case No. 184 of 1875. q 


Miscellaneous Appeal from an order passed 
by the Judge of Tipperah, dated the 
10A May 1876. 


Sreemutty Arfunnissa Chowdhrain (Judg- 
meut-debtor) Appellant, 


VETSUB 


Sreemutty Rokibunonissa Chowdhrain 
(Decree-holder) Respondent. 


Baboos Bhyrub Chunder Doss and Aukhil 
Chunder Sein for Appellant. 


Baboo Gopee Nath Mookerjee for 
Respondent. 


Execution may issue with respect to ascertained 
wasilot, pending inquiry as to unascertained wasilat. 

In ascertaining and declaring the amount of wasilat 
due under a decree, the Court executing it has no power 
to alter the decree in respect to interest awarded, 


Macpherson, J.— As regards the first point, 
that the decree as it finally stands does not 
award interest upon wasilat, we think that 
the final decree confirmed the decree origin- 
ally passed in all respects (and therefore as 
regards interest) so far as concerns those 
parcels of land as to the wasilat of which 
there was no remand. 

en it is contended that execution ought 
not to have issued with respect to the 
wasilat the amount of which has been 
ascertained until the inquiry as to .the 
wasilnt of the other properties has been 
completed. We think that the appeal on 
this ground ought to be dismissed ; because 
the wasilat which has been ascertained to 
be due is substantially sepnrate and distinct 
from the wasilat which remained the 
subject of further inquiry, and no injustice 
is done to the judgment-debtor by execution 
being issued as regards the ascertained portion 
of the decree-holder’s claim. Of course, when 
the farther inquiry is concluded and further 


sx cution is applicd for, the Court must see 


but believe 


that no injustice is done to the judgment- 
debtor in the matter of costs, if eventually 
iteturng out that any portion of the costs of 
the inquiry have to be borne by the decree- 
holder. 

As to the objection that no interest can 
now be allowed on the wasilat except from 
the date of the decree declaring the amount 
of wasilat, we think the Lower Court is 
right in the course which ib has taken. For, 
although the Judge, when he declared the 
umount of wasilnt, went on to declare that 
interest was to be allowed on it only from 
that date, the original decree gave interest 
from the date of the original decree, and the, 
Judge in ascertaining and declaring the 
amount of wasilat had no power to alter 
that decree. In saying that interest runs 
now from the date of the original decree, we 
assume that the amount of wasilat found 
by the Judge to be due does not include 
interest fiom the date of the original decree. 
We have no positive information as to this, 
interest ig not included. It 
certainly should not be allowed twice over. 

As to the objection regarding vakeel’s 
fees, we think there is nothing init. Execu- 
tion having been rightly allowed to issue, the 
decree-holder is entitled to the costs of 
issuing it. Altogether the appeal is dis- 
missed with costs. Vukeel’s fees two gold 
mohurs, 





The 22nd November 1876. 
Present.: 


The Hon’ble Sir Richard Garth, Kt., 
Chief Justioe, and the Hon’ble W. F: 
McDonell, Judge. = 3 


Plaintiffs’ Title—Onus Probandi, 
Case No. 961 of 1874. 


Special Appeal from a decision passed by 
the Officiating 2nd Subordinate Judge 
of Mymensingh, dated the 10th February 
1874, affirming a decision of the Addi- 
tional Moonsiff of -Netrokonah, dated 
the 27th February 1873. , 


Bijoya Debia (one of the Defendants) 


dppellant, 
versus 
Bydonath Deb and another (Plaintiffs) 
Respondents. 


Baboo Gopal Lall Mitier for Appellant. ` 
Baboo Nil Madhub Sen for Respondents. : 


N 
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A plaintiff is bound fo prov his claim as he lays it 
in his plaint, and is not entitls , to succeed upon proof 
of adiffaent title - 


i e 
« Garth, C.J—In this case the: claim of 
the plaintiffs is for a declaration of their 
title to a permanent mokururee jote in 
certain lands ata certain rent ; and they chaim 
this title by virtue of a lease ulleged to have 
been granted to their father in 1846, and of 
another lense by way of renewal, which is 
said to have been granted to themselves 
(the firat having been worn out) in 1859. 

It is snid that the defendants dispossessed 
the plaintiffs by force from this land; and 
the question of dispossession has already 
been raised ina suit instituted under Sec- 
tion 15°of Act XIV of 1859, and which 
suit was decided in favor of the defendants. 

The present suit ig intended simply to 
raise the question of title; and the issues 
Taised in the Court of first instance were, 
lst, whether the pottuh lense of the plain- 
tiffs of 1859 was genuine ; 2ndly, whether the 
defendants were the owners of the land 
under a registered sunnud of 1871; and, 
3rdly, whether, if the pottahs of both parties 
were genuine, whose should have the pre- 
ference, 

The Moonsiff considered that the plaintiffs’ 
mokurnree title was proved, and upon that 
finding he made a decree in the plaintiffs’ 
favor. 

The Judge of the Lower Appellate Court 
seems to have come to a different conclusion. 
After a careful examination of the evidence, 
he has decided that the plaiutiffs have failed 
to prove their canse gs laid in the plaint ; 
that the pottahs set up by them have not 
been proved; and consequently that they 
are not entitled to the mokururee title to 
Which they lay claim. But notwithstanding 
this, he finds that the plaintiffs have been 
in possession of a portion of the land since 
1846, and consequently that they are enti- 
tled, by reason of their occupation, to recover 
possession of that portion in this suit. 

This decision appears to us to be entirely 
beside the plaintiffs’ real claim and the 
issues which have been raised, and properly 
raised, in the Court below. The -claim of 
the plaintiffs is simply to obtain a declara- 
tion of their tithe to the land under a 
mokururee lease which they set up. ‘The 
issues in the case were framed with a view 
to ascertain the ‘existence and genuineness 
of this particular lease and title; and 
it seems to us that the judgment of the 
Lower Appellate Court, negativing the lease- 
hold interest claimed by the plaintiffs, but 
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brought to recover possession 
wrong-doer, any primd facie evidence of 
possession was sufficient to maintain the 
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jivesting them with an interest of a different 
character which they never claimed, is erro- 
neous ; aud that if we were to confirm ,this 
judgment, we should be conferrmg upon 


the plaintiffs a totally different thing from 


that for which they brought their suit. 


Several cases have been adduced before 
us in the course of the argument, in which 
it has been held that in an action of trespuss 
against n 


nction è and in these cases we entirely agree. 
But in the only case cited in which the 
plainyiff claimed (as he does here) a declara- 
tion of title founded upon a particular state 
of facts, Mr. Justice Bayley and Mr. Justice 
Hobhouse took precisely the same view upon 
which our present judgment proceeds, viz. 
that the plaintiff was bound to prove his 
claim as he had Jaid it in his plaint; and 
that he was not entitled to succeed in a suit 
of this kind upon proof of a different title. 

Under these circumstances, we think that 
the Lower Appellate Court in this case was 
wrong, and that although possibly the plain- 
tifs wight succeed in another action, they 
cannot, after distinctly failing to prove the 
title upon which their claim was based, 
succeed in this. We consider, therefore, 
that the appenl shonld be decreed with 
costs of both the Courts below. 


The 23rd November 1875. 
Present: 


The Hon’ble A. G. Macpherson and G. G., 
Morris, Judges. 


Loan of. Money— Recommendation. 


Case No. 2617 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Rungporc, 
dated the 27th June 1874, reversing u 

» decision of the Sudder Moonsiff of tha: 
district, dated the 11th December 1875, 


Juggat Indar Narain Roy Chowdhry 
(Plaintiff) Appellant, 


VETEUS 
Nistarinee Dassee (Defendant) Respondent, 


Babo o Grija Sunkur Mojomdar for 
Appellant. 


Baboos Issur Chunder Chuckerbutty aud 
Sharoda Churn Mitter for Respondenp* 
$ 
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A mere recommendation by ona party to another to 
lenā money to a third party, does not render the first 
party liable to repay the loan. 

l 


Macpherson, J-THe judgments of the 
Lower Courts in this case are insufficient. 
and various points have been left undeter- 
mined without the decision of which it is 
impossible to ascertain the -rights of the 
parties. The suit must go back for retrial 
to the Court of first instance, and the follow- 
ing issues should be determined :— 


- Was the sum of Rs. 1,000 which was 
paid by Kalee Pershnd Sen to Rat Churn 
Shaha so paid by him on the credit o£ the 
plaintiff, and did the plaintiff, at the time 
the Rs. 1,000 were ’paid, or at any other 
(and what) time, undertake to Kalee to 
repay him that sam ? 


. Was the sum of Rs. 1,000 paid by Kalee 
under any agreement, vetbal or otherwise, 
between him and the plaintiff, that it was 
to be deemed a payment of rent in advance 
by Kalee ; or that it was to be set off against 
the plaintiff's claim for future rents ? 


Did the plaintiff request Kalee to pay 
Rs. 1,000 or any other sum to Rai Churn, 
in satisfaction of any (and what) debt due 
from the plaintiff to Rai Churn ? 


. When the Court has ascertained with 
accuracy the circumstances under which the 
money was paid by Kalee, and what part 
the plaintiff took in the matter, it will then 
be able to judge whether or not the payment 
which Kalee made can be used as a defence 


The 26th November 1875, 


š Present : 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Aitathment of Salary due—Act VIII of 1859 
88. 286 & 237. 


Reference to the High Court.by the Officiat- 
ing Judge of the Small Cause Court 
at Kishnaghur, dated the Tih August 
1875. 


Kalu Shaikh Khansama, Deeree-holder, 
versus , . 


W. H. Beatson, Judgment-debtor. 


A judgment-debtor’s salary which has become due 
is a debt within the meaning of Act VIII of 1859 s. 286, 
which indicates the remedy open to the judgment- 
creditor. S. 287 has no bearing on such a case. 


Case.—TuHr case itself is not novel, but 
the mooted question has its interest, though 
it is beset by difficulties which require an 
authoritative decision, once for all, to set nt 
rest this case and its fellows, so common in 
the Courts of Small Causes, 

Mr. Beatson, the judgment-debtor, is 
employed on the late Rajah Satish Chundra 
Roy’s estate in the Nuddea District, and 
under the Court of Wards ; consequently he 
is amenable to the orders of the District 
Collector, through whom Mr. Beatson draws 


in the present suit. Every thing depends | his monthly stipend. 


upon the facts. Unless the plaintiff made 
himself liable to Kalee for the money, 
it cannot be pleaded as a set-off now. A 
_ mere “recommendation ” by the plaintiff to 
Knlee to lend the money would not make 
the plaintiff liable to repay it; there must 
have Wen a distinct taking of the debt in 
some way upon himself by the plainiiff, 
otherwise the defendants are not entitled to 
a set-off. ` 


The Court may take fresh evidence, and 
probably ought further to examine the plain- 
tiff very closely and carefully. 

The case must be taken up out of its turn 
and disposed of with the lenst possible delny. 
Each party will bear his own costs in this 
appeal. ‘The costs attending the subsequent 
proceedings will abide the result, 


A 
D. 


The decree-holder has applied to me to 
recover the balance of his dues by attach- 
ment of Mr. Bentson’s salary. I,may here 
mention that by a similar process the decree- 
holder, on two occasions, has realized a 
portion of the money decreed to him. But 
his success in those instances seems to me 
to be contrary to law and sound policy ; 
therefore it cannot be accepted here as an 
argnment in his favor, 

No private employer would attend to the 
requisition of a Court of Justice to attach 
the salary of his servant, and to deliver it 
over to the servant’s creditor, Why should 
the accidental employment iu a Government 
office crente any difference in the mode of 
recovering a debt? If tha Government 
were directly consulted on the subject, it 
would, like any other employer, object to 
assist usurious money-lenders and decree- 
holders by becoming the medium of payment 
of its servaut’s debts, 
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Hitherto the attachment of the salary of 
a public servant in debt was allowed, I am 
told, under Section 237 of Act VIII of 1889. 
But this section enjoins the “attachment of 
money or securities in deposit in a Court of 
Justice or with a Government Officer,” and 
nothing more. 4 

Whatever might be the power or elasticity 
of the English language.to bear a variety of 
interpretations of one and the same sentence, 
and though by it, “ salary ” may signify or 
mean “money,” yet, I submit that salary 
caunot be attached until it becomes money 
set apart from the Establishment Bill and 
held in trust by the Collector. It must be 
remembered that the condition on which the 
attachment is allowed, is, that the money 
must be in deposit. Mr. Beatsou’s salary 
was never deposited at the Collectorate, nor 
does the Collector act as trustee for Mr. 
Beatson ; therefore it does not appear that 
the Civil Procedure Code would bear out 
the objectionable practice of attaching the 
enlary of a private employer paid through 
the Court of Wards or a third party, &c. 

At present another decree-holder has 
applied to me for an order on the District 
Superintendent of Police to attach the pay 
of his judgment-debtor, a police constable. 

Under such circumstances, I solicit the 
favor of the opinion of the Hon’ble Judges 
on the following points, to wit :— 

Ist.—Whether a servants unpaid salary 
can be attached for his debt, assuming that 
his master possesses funds to pay it ? 

2nd.—Whether the unpaid salary of a 
Government employee is money in deposit, 
and can it be attached in liquidation of his 
debt without reference to his other means 
of payment ? 


The judgment of the High Court was 
delivered as follows by— 


Jackson, J.—We are of opinion that Sec- 
tion 236 of Act VIII of 1859 points out the 
remedy which a creditor lag in respect of 
salary which has become due, and is therefore 
a debt due to the judgment-debtor. Section 
237. appears to have no bearing ou the 
present case. In this opinion we follow: the 
judgment of the late Chief Juatice Sir 
Richard Couch, XVIII Weekly Reporter, 
puge 124, 


> The 15th September 1875. 
Present : 


The Hon'ble A. G. Macpherson and H. 
B. Lawford, Judges. 


Resumption Suit— Onus Probandi— Regulation 
XIX of 1793 ss. 9 & 10—Decree for Kaboo- 
leut—Rent Suit. 


Case No. 168 of 1874. 


Regular Appeal from a decision passed 
by the Subordinate Judge of East Burd- 
wan, dated the 31st March 1874. 


Mohomed Aktur and others (Defendants) 
Appellants, 


versus 


Mr. G. M. Reily, Officiating Mannger on 
behalf of the Laud Mortgage Buuk ( Pluin- 
tiff) Respondent. 


Baboo Mohesh Chunder Chowdhry 
for Appellants. j 


Mr. R. T. Allan and Baboo Kalee Kishen 
Sen for Respondent. 


In a suit by a zemindar to resume land which has been 
held as lakhiraj, if the Jakhirajda claims under a 
grant of date prior to the Ist of December 1790, the 
onus is on him to prove it. If the lakhirajdar claims 
under a grant subsequent to that date, the zemindar 
is not entitled toa decree until he has shown in the 
first inatance that the land claimed is part of his zemin- 
darea aud at one time was mal land, And in the 
latter case, the lakhirajdar is not put to proof of his 
title until the zemindar has established the fact of 
the land having once, at some time subsequent to Ist 
December 1790, been rent-paying land. 

A suit for rent on the basis of a decree for a kabooleut 
cannot succeed unless it is proved that defendants were 
called on to give a kabooleut and refused to do 80. 


Macpherson, J.—In this suit the plain- 
tiffs, the Land Mortgage Bank of India, 
geek to obtain possession, with mesne profits, 
of 225 beeghns 10 cottahs 8 obittaqks of 
lend in Mouzah Kusumgram, or, iu the 
alternative, to obtain a Kabooleut at a rate 
of reut to be fixed by the Court, and for 
arrears of rent at that rate. There is 
ulso a prayer, in the event of the defendants 
(appellants) attorning to the plaintiffs, for 
arrenrs of tent nt the rate prescribed iu 
a decree for a kabooleut which was made 
some years ago. 

The lands in dispute were formerly held 
by Cazee Zuhur Hossein as Jakhiej. Mrs. 
Elias brought a resumption suit, as zemin- 


| dar, against Cazes Zuhur Hossein (through 


whom the defendants who appeal make 
their title): and on the 80th of April 1863, 


she got an ex parte decree ae hyg 
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declaring the lakhiraj to be invalid. Hav- 
ing obtained this decree, she proceeded no 
farther in the matter. 

This resumption snit was instituted in 
the Collector’s Court in Bysack 1268: and 
the plaint bears an endorsement from which 
it appears that, on the 2nd of May 1861, 
the 2nd of Juve 1861 was fixed for the 
trial. But the suit was not disposed of 
then: for it was still pending when on the 
Ist of May 1862, the Act VII (B.C.) of 
1862 came into operation. Under that Act 
the suit was transferred to the Court of the 
Principal Sudder Ameen, and he on the 9th 
of September 1862 made 
stating that the case had been transferred 
to his Court, and fixing the 6th of January 
1863 for framing issues, &c. We find nn- 
other roobakaree of the Principal Sudder 
Ameen, dated the 10th of April 1868, in 
which the 18th of April is fixed for the hear- 
ing. And the judgment and decree of the 
Principal Sudder Ameen bear date the 80th 
of April. 

the 21st of September 1864, the 
zemindar, Mrs: Elias, gave a putnee lease of 
the whole zemindaree to the defendant Chun- 
der Kant Chuckerbutty, who on the same 
day mortgaged the putnee to the Land 
Mortgage Bank for a lakh of rupees. 

Having become putneedar, Chunder Kant 
sued Cazea Zuhur Hosseia for a kabooleut 
(at an annual rent of Rs. 317-11) for the 
resrmed 225 beegahs, and got a’ decree 
against him on the 28th of Junuary 1865. 
This decree also was made ex parte, and no 
execution has ever been issued on it. 

Thereafter, Chunder Kant issued exe- 
cution against Zuhur Hossein for the costs 
of the resumption suit in which Mrs. Elias 
had obtained a decree. Zuhur Hossein 8p- 
peared, and denying that he had ever had 
noticg of the resumption proceedings, applied 
for a rehearing, A compromise ensued 
which resulted in Chunder Kant as putnee- 
dar, filing in Court on the 18th of November 
1865 a petition in which he prayed leave 
to withdraw his application for execution 
and admitted that the lands which had been 
resumed were valid lakhiraj held under 
grants anterior to the lst of December 1790. 

Mrs. Elias, the zemindar, thereupon came 
in and presented a petition in which she 
urged that the putneedar had no power to 
abandon the execution and declare the Jakhi- 
raj valid. On the 26th of Januny 1866, 
the Court made an order disposing of the 
putneedar’s application for execution in 
Regordauce with the prayer of his petition 

© 


a roob&karee' 


of the 18th November 1865, but at the aime 
time declared that the zemindar’s rights were 
not to be affected by the putneedar’s aban- 
donment of his rights under the resumption 
decree. , ' 

Tho Land Mortgage Bank brought a suit 
aginst Chunde: Kant for possession (under 
their mortgage); and, on the 3:d of May 
1866, he executed a deed conveying to the 
Bank all his rights as putneeda:. 

Notwithstanding thia conveyance, Chunder 
Kant did not give the Bank possession : go 
in 1867 the Bank instituted a suit against him 
to recover the amount due on the mortgage. 
Pending this suit, Mrs. Elias the zemindar 
got a decree against Chunder Kant for 
arrears of the putnee rent :—and in satis- 
faction of that decree caused the putnee 
right to de sold by auction under Section 4 
of Act VIII (B.C.) of 1865. At this sale 
the Bauk became the purchaser on the 18th 
of July 1867. And on that same 18th of 
July 1867, the Bank gota decree in their 
mortgage suit. As purchaser at the sale 
held under Act VIII (B.C.) of 1865 the 
Bank was put in possession. 

In the present suit instituted on the 8rd 
of July 1878, the Bank in fact sues to give 
effect to the resumption decree of the 80th 
of April 1863. 

The defendants (among other objections) 
pleaded that the lakbiraj which by the ex parte 
decree of the 30th April 1863 was declared 
invalid, was lakhiraj cof a date prior to 
the 1st of December 1790,—and that, that 
being so, the present suit would not lie, 
the remedy being, in the first instance, by 
proceediug before the Collector to have rent 
assessed upon the land. 

One of the issues fixed for trial and on 
which the parties went to trial was, “ whe- 
“ther the plaintiff's suit for assessment of 
“resumed lakhiraj land will lie in the Civil 
“Court without asking for relief in the 
“Revenue Court.” Andon this issue the 
judgment of the Subordinate Judge is op 
follows :—“ It has been held by several 
“ precedents of the High Court that in cases 


“in which the grant of the lakhirajy wns. 


“of posterior date to the lst of December 
‘1790 A. D., suits to assess such Jakhernj 
“land, when resumed, would lie in Civil 
“ Courts, and that it is only in cases in which 
“the grant of the lakheraj land resumed 
“was of anterior date to the Ist of Decem- 
“ber 1790 A. D. that the decree-holdera 
“are to resoit to the Collector’s Court un- 
“der Section 9 of Regulation XIX of 1793 
“for assessment of the resumed lakhiraj 


t 
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“land. The defendants in thiscuse and in the 
* casea above mentioned did not show that 
“the lukhiraj grant was of prior daté ‘to 
“the Ist of December 1790. Wherefore 
“it is to be inferred that the resumed lakhi- 
“inj land was held under grants created 
“gubsequent to the Ist of December #790 
“A. D., and that the suit for the assessment 
“of the same land would lie in the Civil 
*¢ Court.” ° 

Baboo Mohesh Chunder Chowdhry, for the 
appellants, argued that the Subordinate Judge 
was wrong iv inferring that the resumed 
lakhiray had been held as created subsequent- 
ly to the Ist of December 1790,—that it 
was for the plaintiffs to show distinctly that 
the Jukhiraj was of that class, which it 
wholly failed to do,—-nnd that the plaint, 
judgment and decree in the resumption suit 
show that the grants ‘on which the lakhiraj 
was bused were granis of a date prior to 
the Ist of December 1790. And he con- 
tended that this being the case. the suit was 
wrongly brought and must be dismissed, the 
plaintiff's remedy (if any) being not by 
suit in the Civil Court but by proceeding 
before the Collector uuder Section 9 of 
R gulation XIX of 1798. 
‘ It seems to us thnt these objections are 
fatnl to the plaintiffs’ suit, unless they can 
prove more than they have as yet proved. 

There is no doubt that everything depends, 
in cases such as this, on the question 
whether lands held as Iakhiraj, which the 
zemindar seeks to resume aud to assess with 
rent nre claimed under grants dated prior 
to the 1st of December 1790 or under grants 
of a later date. If the lnkhirajdar claims 
under a grant of date prior to the Ist of 
December 1790, the onus is on him to prove 
it. If the Inkhirajdar claims under a grant 
subsequent in date to the lst of December 
1790, the zemindar is not entitled to a decree 
In a resumption suit until he has shown in 
the first instance that the land claimed is 
part of his zemindaree and nt one time was 
mal land: the lukhirajdar (in the latter 
case) is not put to proof of his title until 
the zemindar has established the fnet of 
the land having once, at some time subse- 
quent to December ist, 1790, been rent- 
paying land. These are points settled be- 
youd all question (see Hureehur Mookho- 
padhya v. Madhub Chunder Baboo, XIV 
Moore’s Indian Appeals, p. 152). 
. As to the mode in which rent is to be 
assessed on lauds which have been resumed, 
the law is very clearly stated by the Inte 
Mr, Justice Elphinstone Jackson in his judg- 


TIE WEEKLY REPORTER. 


Rulings. 44) 


Á 


ment dn the case of Pogose v. Syad Hkiaia 
Hossein (XV Weekly Reporter, p. 483) 
where he says :—" There are two modes of 
‘‘ngsessment in the case of resumed llakhi- 
‘raj estates. The first is that which has 
“ been laid down for estates held lakhiraj 
“prior to the year 1790, which is to bə 
“found in Section 9, Regulation XIX of 
“1798. On such estates the revenue hal 
“not been assessed, and the Collector was 
“ atcordiogly enjoined to fix the revenue 
“at which the Jakhirajdar should hold lis 
“estates. It seems to be immaterial whe- 
“ther such lakhiraj estate was held under 
“a Wnown grant or not. Any resumed 
‘lakhiraj estate which was a lakhisay estato 
“prior to 1790 would come within the 
“ provisions of Section 9 Regulation XIX 
“of 1793. The 10th Section of that Regu- 
“lation deals with all lands held lakhirej 
“under a grant subsequent to 1790, and it 
“has been always considered that it presum- 
“ably includes the case of all lauds which 
are claimed as lakhirajy but which aro 
“nscertained. not to have been held as 
“lokhiray prior to 1790. Upon these it was 
“ considered that the revenue had been 
“ agsessad, nnd the zemindar was accordingly 
“ directed of his own accord to resume them 
“and assess them with rents,—a law which 
“ wns subsequently modified by Section 23 
“Act X of 1859, which directed the zemin- 
“dar not to resume of his own accord, bit 
“to apply to the Collector’s Cout for 
“ authority to resume and for the fixing of 
“the assessment.” (See also the case of 
Rauee Shama Soonduree Debia v. Seetul 
Khan, XV, Weekly Reporter, p. 474.) 

This suit is based on the 1esumptioa 
decree of the 30th April 1863: and it will 
not lie unless that was a decree in respect 
of lands claimed under grants subsequent 
to the 1st December 1790 ; for if it is pot in 
respect of such lands, the proper mode ot 
proceeding is that prescribed by Sectiou 9 
of Regulation XIX of 1793. 

The question then comes to be, was this 
decree in respect of lakhiraj of the later 
class ? It seems to us that there is nothing 
whatever before the Court which can leu! 
us to suppose that it was. 

‘The plaintiffs, the Land Mortgage Bank, 
labour under this disudvantage, that a; 
the resomption suit was decided ex parie 
without the defendants in that suit having 
appeared at all, the nature of the graut 
under which the lands were claimed to be hel ! 
does not appenr save as far ns stated or proved 
by the zemindar who sought to resumo. +o 
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The plaint in the resumption suit shows 


on the face of it that the suit was instituted 
under Section, 80 of Regulation II of 1819. 
This is stated in express words. Besides 
this, the plaint indicates Iakhiraj of the 
older class: for it stutes that the 225 bee- 
gahs sought to be resumed are situated 
within the boundaries of Kusumgram, and 
then explains that though the entire quantity 
exceeded 100 beegahs, it was not covered 
by one sunnud or taidad &c.—anon explån- 
ation wholly unnecessary if the grants re- 
lied on by the defendants and which the 
zemindar wished to set side were grants 
subsequent to December lst, 1790. S% 

The plaint continues :— The suit for the 
“resumption of the said lakhiraj lands as 
“mal is valued at &. The prayer is that 
“the said land be resumed as mal, and the 
E costs, &e.” 

“At the hearing, no evidence was given 
to show what kind of lakhiraj was being 
dealt with. The Principal Sudder Ameen 
in hig judgment says it was proved that the 
plaintif (then before ‘him) had obtained 
a decree for resumption of certain other 
lands in Kusumgram, “hence it appears 
“that the plaintiff is the owner of that vil- 
“lage, and consequently she is the proper 
“ person to resume the lands in that village.” 
Then after stating that the defendants had 
not appeared or takeu any defence, he says :— 
“Tt should be borne in mind that it is not 
“ the duty of the plaintiff to prove that the 
“Innd is not lakhiraj: on the contrary 
“defendants ought to prove their right of 
“ possessing the land without paying the 
“rent, and this they have failed to do. For 
s: these reasons I decree the suit, &.” 

From this: judgment it appears that the 
zemindar got her decree on proving merely 
that Mouzah Kusumgram was in’ her 
zeminglaree, and that the lands claimed fell 
within the boundaries of Kusumgiam. 
The Principal Sudder Ameen’s views as to 
the proof which the zemindar ought to give 
were right, if the lakhiraj was claimed un- 
der grants anterior to the lst December 
1790, but wrong if it was claimed under 
grants of a: later date. So far, therefore, 
as we are at liberty to assume anything from 
this judgment, we must assume that the 
grants referred to in the plaint were treated 
by the Principal Sudder Ameen as being of 
date antecedent to December Ist, 1790. This 
assumption, however, is perhaps not worth 
much: for no doubt at that tima (before 
the decisions of the Full Bench iu Sonatun 


Gyose’a cases, IL Weekly Reporter, pp. 91 
á . 








and ras) the Courts frequently, if: 
not usunlly, did (although wrongly) follow 
the®rule laid down by the Principal Sudder 
Ameen in this case, whatever the nature of 
the lakliiray might be. 

From the decree drawn up in the resump- 
tion®suit, we learn nothing more. It is to 
this effect :—“ Suit for resumption of 225 
“beegahs &c. of invalid rent-free lands of 
“ different descriptions situate in the plain- 
“ tiffs zemindaree Mouzah Kusumgram, &c.. 
“ Ordered—That this suit be decreed in 
“ favour of the plaintiff and against the defen- 
“dants, and- that the disputed lauds be 
“resumed as mal &c.” 

We do not dissent from -the opinion. 
expressed in the cases we have referred to 
(and in other cases algo), that the mere fact 
of n resumption suit instituted in 1861, being 
instituted under Sectidn 80 of Regulation 
II of 1819 does not necessarily prove that 
the land sought to be resumed was claimed 
ns lakhiraj of a date prior to the Ist of 
December 1790. But we think that in the 
present case the fact that the suit was so insti- 
tuted taken with the explanations in the 
plaint as to there being several sunnuds 
and with the judgment, does lead to’ that 
conclusion, And what has occurred since 
the decree coi roborates this view. aise 

When on the 1&h of April 1865 the 
defendants in the resumption suit applied to 
have the matter retried on the ground of 
their not having been served with notice of 
the suit, they urged in their petition that 
the zemindar ought not to have got a decree 
without having proved that the land had 
been mal subsequently to 1790. They thus 
iadicated (for the petition was presented 
very shortly after the decisions of the Full 
Bench in Sovatun Ghose’s cases already allud- 
ed to) that they claimed the lands as lakhiraj 
of the older class. Shortly after that, 
Chunder Kant Chuckerbutty, the putueedar, 
filed a petition formally, admitting that the 
defendunts had a good lakhirnj title under 
grants prior to December 1st, 1790, and with- 
drawing the proceedings which he had insti- 
tuted in execution of the resumption decree. 
The zemindur, Mrs. Elins, contested the 
putneedar’s right to make any such admis- 
sion; and the Court declared it not binding 
in any way on the zemindar. 

We agree with the Lower Court in think- 
ing that this admission made by the putnee- 
dar does not bind the present plaintiffs. 
But, nevertheless, it is important that so long 
ago as the 26th of January 1866 it was 
recorded in Court in a proceeding. (upon 
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which the zemindar appeared) in execution 
of the resumption decree that those who 
were defendants in the resumption uit 
claimed and were admitted by the putneedar 
(rightly or wrongly) to hold under grants 
of the older class. 


The plaint in the present suit doednot 
state the nature of the title on which the 
resumed Inkhiraj lands were held. But the 
defendants (the Appellants now before us) in 
their written statement (paras 5 to 9) dis- 
tiuctly raised the defence that their lakhiraj 
was of the older class (anterior to December 
Ist, 1790), and that the suit would not lie. 
And when jssues were formally fixed on 
the 29th of October 1878, the same question 
was 1aised, as we have already seen. 


The question being thus distinctly raised, 
it lay on the plaintiffs to prove themselves 
entitled to the relief they sought, In other 
words, it wns necessary for them to show 
that the resumption was not under Section 
80 of Regulation II to 1819, but was of 
lakhiraj created subsequent to December 
Ist, 1790. The plaintiffs, however, have 
not attempted to give any proof as to this. 
They simply rely on the resumption decree : 
and the result is that they, fail to show that 
their suit will lie. As this is an objection 
which the defendants have taken from the 
first, we think they are well entitled to press 
it now. 


In our opinion, this suit could not, under 
any circumstances, lie for nny purpose be- 
yond that of having rent nssessed in this 
land and getting a kabooleut. Nothing 
having been done since the resumption 
decree was obtained in 18638, the Land 
Mortgage Bank clearly cannot nt present 
get a decree for possession and mesne profits, 
and the Subordinate Judge rightly refused 
to give them such n decree. 


The suit is also bad, so far as it prays 
that, if the defendants attorn, the arrears 
“at the rate in the decree for kabooleut” 
may be awarded to the plaintiffs. 


The plaintiffs can derive no benefit from 
the decree for kabooleut which the putuee- 
dar got on the 28th of January 1865. No 
attempt has ever been made to execute that 
decree : and, moreover, the putneedar, wheu 
he acknowledged the validity of the lakhiraj, 
abandoned thut decree, and his abandonment 
of it binds the plaintiffs, as that decree 
(having been made in a suit brought by 


the putneedar) is on a wholly different 


footing from the resumption decree. But 








supposing the decree for a kabooleut were 
still in force, this suit for 


rent on the 
footing of that decree could not succeed ; 


because it is not proved that the defendants 
ever were cnlled on to give a kabooleut and 
refused to do 80. 


There is no express decision by the Subor- 


dinate Judge as to whether a Kabooleut 
was ever demanded. 
in the plaint that it was asked for, or that 
it was refused. Only one witness refers at 
all to this subject: and his evidence is so 
weak that it is impossible for us to findgas 
a fact that there ever was any demand or 
refuel. 


But it is not alleged 


Therefore the suit, so far as it is based on 


this ground, fails (see XX Weekly Reporter, 


p. 878, and XXI Weekly Reporter, p. 38). 
On the whole, we think the decree of the 


Principal Sudder Ameen must be reversed, 


ond that the case ought to be remanded in 
order that the plaintiffs may have an oppor- 
tunity of proving, if they can, that tho 
Inkhiraj was crested subsequent to 1790, 
and that they therefore are entitled to a 
decree assessing rent on theselands und direct- 
ing the defendants to execute a kabooleut. 
We remand the case instead of dismissing 
it outright, because it is possible the plain- 
tiffs may have been somewhat misled (ns to 
the nature of the evidence they ought to 
give) by the view of the law which the 
Subordinate Judge took. But the defend- 
nots bave taken the objection clearly from 
the first, and are entitled to their costs of the 
litigation, both in the Lower Court and in 
this Court up to the present time. The 
costs of the remand will abide the result. 


We ought to add that it seemed essentia! 
to have before us the plaint in the resump- 
tion suit. We, therefore, allowed the appel- 
lants to put in a copy of it. Subsequently 
beiug pressed to do so by the respondent’s 
pleader Mr. Allan and the appellant’s plender 
consenting, we sent for the whole Nuthee 
of the resumption suit, and have carefully 
examined it, without however gleaning any 
thing from it beyond what we have stated. 


The case is remanded accordingly. 


$ 
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The 17th September 1875. 


Present: 


The Hon'ble Sir Richard Garth, Kt, Chief 
Justice, und the Hon’ble E. G. Birch, 
Judge. 


Execution Proceedings—Fraud—Jurisdiction, 


- 


In the matter of 


Roy Luchmeeput Singh, Petitioner, 


oo versus . 


r 


`~ 
-Adoyto Churn Mullick hnd another, 
. ' Opposite Party. 


.Baboos Rash Beharee Ghose and Sreenath 
Doss for Petitioner, 


‘Mr, Montriou, Baboos Ashootosh Dhur and 
‘ Kumla Kant Sen for Opposite Party. 


' Certain property in the 24-Pergunnahs having been 
seized and sold in execution of a decree of the High 
Court, application was successfully made to the District 
Jadge to set aside the proceedings, on the ground that 
the execntion was fraudulent and not warranted by the 
decrees: i 
Hrup that the Judge had no right to: entertain such 
an application, or to reopen, at the instance of a third 
party, execution: proceedings which had come to an end, 
The question, could only be determined in a regular suit. 


Garth, C./.—We think it clear that this 
Tule should be made absolute, the Judge 
having in our opinion exceeded hisjurisdiation 
in making the order of the 8th of this month. 
It seems that in June 1874, a decree was ob- 
tained ‘in tlhe High Court by the present 
applicant Roy Luchmeeput Singh against 
Shurfannissa Begum and another, and that 
decree was sent to the Court of the 24-Per- 
gunnahs for the purpose of being enforced 
against the property of the execution-debt- 
ors in that district. Accordingly, the ofh- 
cer of that Court seized a property, consist- 
ing of a garden-house in Dum-Dum, which did 
in fact belong to ‘the execution-dehtors, but 
which had been mortgaged, and as it now 
appears, was by the express terms of the 
decree directed not to be taken in execution. 
We do not know precisely how this hap- 
pened ; bnt the property was sold under the 
decree, and the present applicant became the 
purchaser, the purchase being completed in 
April last. 

e 


Subsequently to this, under another decree 
which was obtained in the Court of the 
24Pergunnahs against tle judgment-debtor, 
tbe same property was taken in execution 
and sold on the 8rd of May last, and paur- 
chased by the parties who now appear to 
show cause avainst this rule, the trustees of 
Heera Lall Seal; and those persons finding 
that the property had been purchased by 
Luchmeeput Singh under the earlier decree, 
applied to the Court of the 24-Pergunnahs 
for the purpose of getting the first execu- 
tion aud the sale under it set aside, upon tha 
ground that the execution was fraudulent 
and not warranted by the decree of the 
High Court. The Judge entertained the 
application ‘upon that ground, and made the 
order which is now complained of, setting 
aside the first execution, the certificate of 
sale, and all subsequent proccedings. 

We are of opinion that the Judge had no 
right to entertain such an, application or to 
make such an oider. It my be that the 
property was improperly taken in execution 
under the decree of the High Cout, and 
that the sale was wrongful and fraudulent ; 
but an application to the, Court of the 
24-Pergunnahs was uot the proper way of 
remedying’ the mischief, or trying the quès- 
tion. After the property had been seizad 
and sold, and the execution proceedings at 
an end, the Judge had no right to reopen 
and set aside the proceedings at the instance 
of a third person, not a party to the suit. 
The question was one between the purchaser 
under’ the first execution, and the purchasers 
under the second ; and that question could 
only be determined in a regular suit. 

Mr. Justice Birch has been kind enough 
to refer me to a case in the 20d Volume of 
the Weekly Reporter, page 18, Miscellaneous 
Rulings, in which it appears to have been 
decided by Mr. Justice Norman and Mr. 
Justice Loch, that under circumstances very 
similar to the present, a third party could 
not apply to a Court to set aside its proceed- 
ings; and that the provisions of Sections 
246 and 247 of Act VIO of 1859 are 
available only in cuses where application is 
made by the judgment-debtor himself. In- 
dependently, however, of that authority, we 
are clearly of opinion that the Court had no 
power to set aside its own proceedings at 
the instance of n third party. 

The rule will.be made absolute with costs, 
which we assess at two gold mohurs. 





—_— 
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The 23rd November 1875. 


Present : e 


The Hov’ble L. S. Jackeon and W. F. 
McDonell, Judges. 


Regulation VIII of 1819 s3. 8 & 14— Notice 
of Sale. 


Case No. 240 of 1874. 


Regular Appeal from a decision passed 
by the Subordinate Judge of Hooghly, 
dated the 4th July 1874. 


Matungee Churn Mitter (Plaintiff ) 
Appellant, 


VETSUS 


Mooraree Mohun Ghose and others 
(Defendants) Respondents. 


Baboo Chunder Madhub Ghose for 
Appellant. 


Baboos Mohinee Mohun Roy and Rash 
Beharee Ghose for Respondents. 


In a suit under Regulation VIII of 1819 s. 14 to set 
aside the sale of an under-tenure, it would be no 
“snfflcient plea,” or substantial cause of complaint, 
that the receipt of the notice referred to ins. 8 had 
been obtained, or that the notification had been published 
on, instead of previously to, the 15th of Bysack, 


Jackson, J.—In this case the suit was 
brought for the purpose of setting aside the 
gule of 12 annas share of a putnee tenure 
held by the defaulter. A great number. of 
objections, some of a frivolous kind, and 
some of an unjustifiable kind, have been 
brought forward in appeal, but the only one 
which deserves notice or which was seriously 
pressed, is that where it is covtended that 
the notice in this case does not appear to 
have been published before the 15th Byanck, 
the sale having taken place on the 8rd 
Joisto following. Now, it is to he observed 
that the Legislature inpassing Regulation 
VIII of 1819, for just and equitable purposes 
prescribed a variety of forms required to be 
gone through by zemindare on applying for 
the sale of a putnee tenure for arrears 
accrued due thereon, some part of the 
procedure being carried out by officers of 
the Collector’s establishment; and one of the 
matters prescribed by Section 8, Clause 2, 
is that the Collector should be satisfied of 
the service of the notice either by the 
receipt of the defaulter or of his manager, 
or if that caunot be procured, then by ‘the 
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signature of three substantial persons resid- 
ing in the neighbourhood. Then it says :— 
“If it shall appear from the tenor of the 
“receipt or attestation in question that the 
“notice has been published at any time 
“previous to the 15th of the month of 
“ Bysuck, it shall be a sufficient warrant for 
“ the sanle to proceed upon the day appointed.” 
That and other rules having been so laid 
down, Section 14 of the same Regulation 
says :—“ It shall be competent to any puty 
“ desirous of contesting the right of tho 
“ zemindar to make the sale whether on the 
“osround of there having been no balance 
“dug or on any other ground to sue the 
“ zemindar for the reversal of the same and 
“upon establishing a sufficient plen to obtain 
“a deeree with full costs and damages.” 
The meaning of that provision, ns it appears 
to us, is, that if the defaulter or 
the alleged defaulter should be ablo 
to make out that the zemindsar was not 
in a condition to obtain the sale of his 
under-tenure, that there had been no balance 
due or that the procedure enjoined by thie 
Regulation had been neglected so that the 
defaulter has been prejudiced by renson of 
that neglect, then the Civil Court is declaied 
entitled to set aside the sale and to grunt 
a decree tothe plaintiff with full costs aud 
dumnges. But it certainly would be no 
“sufficient plea” or substantial cause of 
complaint that the receipt in question had 
been obtained or that the notification bad 
been published ou, instead of previous: to, 
the 15th of the month of Bysack, The 
law says that if it shall appear, that is, 
appear to the Collector, that the notice has 
been published at any time previous to tho 
16th of the month of Bysack, that shall bo 
n sufficient warrant for the sale to proceed. 
Now in the receipt which has been rerd to 
us in this case the particular time of publi- 
cution is not stated. The receipt is dated the 
15th and has the signatures of threo 
substuntinl persons, which is to be accepted 
only in case of inability to procure the 
receipt of the defaulter. It might very well 
be that the previous day or days had been 
spent in vain efforts to procure the signatures 
of the putueedar or his agent, and that the 
receipt was afterwards completed by the 
signatures of the Munduls obtained on the 
165th of Bysack; and this might well have 
antisfied tlt Collector that the notice had 
been in fact published previous to the 15th. 
That being so, and no injury to the plaintiff 
being nt all made out, it appears to us that 
the ground set up is wholly insufficient eto 
: . 
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induce this Court to set aside the sale. It 
may be added, as it happensin this particular 
case, that the sale, instead of taking place 
on the 1st of Joisto, did not take place until 
the 3rd ; and therefore even if we assume 
that the publication had taken place on the 
15th, still the defaulter had two days more 
than is prescribed by the Regulation. 

The appeal is dismissed with costs, 


The 24th November 1876. 
Present: 


The Hon’ble Sir Richard Garth, Kz., Chief 
Jusiice. 


Mowroosee Tenure— Declaratory Suit—Appeal— 
Valuation—Couri-fee Stamp. 


Regular Appeal from a decision passed by 
the Second Subordinate Judge of 24- 
Pergunnahs, dated the 10th May 1875. 


Kebul Ram Muudul (Plaintiff) Appellant, 
versus 


Mr. W. S. Wells, Chairman and Manager, 
Canning Municipality aud others (Defend- 
aute) Respondents. 


Baboo Bhowanee Churn Dutt 
for Appellant, 


No one for Respondents. 


A: suit for possession of certain lands having been 
decreed on the ground of plaintiffs right of Pr 
but the perpetual (mowroosee) character of the 
under which the claim had been made, having been die dis- 
allowed, an appeal was preferred to have it declared that 
the leases were perpetual: 

Hep, that as the value of the claim would be the 
difference in the value of the land asséheld under a 
mowroosee tenure at a fixed rent, or an ordinary tenure 
at a fluctuating rent, and as this might be an extremely 
difffcult calculation, the stamp fee upon the appeal would 
be properly fixed according to the valuation pat by the 
appellant upon the subject-matter of his claim. 


Note by the Deputy Regtstrar.—Tur 
plaintiff instituted a snit in the Court of the 
Second Subordinate Judge of 24-Pergunnahs 
for possession of certain lands claimed under 
two pottalis alleged to be mowroosee (here- 
ditary). 

The claim for possession was decreed on 
the ground of the plaintiffs right of occu- 
pancy, but “ the perpetual character” of the 
pottahs under “ the clause fixing the reng for 
ever,” was disallowed. 

Against the latter portion of ths order of 
the Lower Court which holds in effect that 
gle pottubs are not mowroosee, this regular 
apponi is preforred, the appellant seeking as 
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stated at the head of his memo. of appeal to 
have it declared that the pottahs are 
perpetual. 

A stamp of the value of Ra, 10 has been 
affixed to the appeal ; and it is alleged by 
the appellant’s Vakeel, Baboo Bhowanee 
Churn Dutt, that that is ‘the proper fee under 
either Clause 3, or Clause 6, of No. 17, 
Schedule II of the Court Fees Act of 1870. 

The stamp fee would not, I think, be 
chargeable under Clause 3, the object of the 
appeal being to set aside the decree of the 
Lower Court, and couvert the holding from a 
tenure liable to enhancement of rent, toa 
perpetunl tenure at a fixed rent, a result 
which, if obtained, would be in the nature of 
consequential relief. 

Nor do I think that the stamp fee is 
chargeable under Clause 6, as the portion of 
the claim, the subject of this appeal, has 
been valued by the appellant at Rs. 1,000 (on 
what data, does not appear); and this: 
clause provides for “every other suit where 
“itis not possible to estimate at a money 
“value the subject-matter of dispute, and 
“which is not otherwise provided for by this 
“ Act.” 

It appears to me (1) that the real value 
of the tenure depends upon the question at 
issue in the appeal, viz., whether the tenure 
is perpetual at a fixed rent, or one liable to 
enhancement of rent; (2) that the appeal 
ought consequently not to be valued at 
Rs. 1,000, but at the sum stated in the plaint 
as the value of the claim, viz., Rs. 15,185 and . 
8 annas ; and (8) that upon this sum an ad 
valorem, Court fee is chargeable in this 
appeal, under No. 1 of Schedule I of the 
Court Fees Act of 1870. 

The terms of No. 17, Schedule II, viz., 
“ Plaint or memorandum of Appeal in each 
of the following suits” &c., show, I think, 
conclusively that this appenl cannot be dealt 
with under this Schedule ; for this appeal is 
clearly not (as urged by the Vakeel) either'an 
appeal “in a suit to obtain a declaratory 
decree,” &c., or an appeal “in a sutt where 
itis not possible to estimate at a money 
value the subject-matter in dispute.” The 
ad valorem Court fee is therefore, in my 
opinion, chargeable on the value of the sub- 
ject-matter stated in the plaint in the srit; 
and the fee ought to be paid by a stamp of 
Rs. 640 instead of by one of Rs. 10 whi ù 
is the stamp affixed to the appeal. \ 

I beg to refer the, matter to the taxin,s 
officer under Section 5 of the Court Fees 
Act, for determination of the following ques- 
tions, vt : 
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1. Is the Court fee chargeable under 
Schedule II, No. 17, Clause 3 or Clause 6, or 
under Schedule I No. 1 ? ° 

2, If under Schedule J, is the Court fee 
ehargenble on the valuation of the claim in 
the suit, viz., Rs. 15,185 and 8 annas, or on 
the valuation of the appeal, viz. Rs. 1,690 

Remarks by the Registrar.—lI have dis- 
cussed this matter with both the pleuder and 
the Deputy Registrar. With reference to 
the first question I consider that the Court 
fee is chargeable under neither Clause 3 or 
Clause 6 of Section 17, Schedule IL My 
reasons are substantially the same as those 
given by the Deputy Registrar. 

1. Because I consider the word “ guits ” 
in the beginning of the section does not 
include appeals. This is clear throughout, 
bat more especially from Clause 1. Now 
the soit in which this is the appeal, clearly 
comes under neither Clause 8 or Clause 6, 

2. To make the matter quite conclusive, 
even supposing the word “suits” did include 
“appeals,” this is not an appeal which san- 
swers to the description in either of the 
clauses. 

Clause IIT.—Consequential relief of a very 
important kind is prayed for. 

Clause VIA money value has been 
given to the subject-matter in dispute. 

The Vakeel for appellant argued that Sec- 
tion 7, Part IV, Clause (c) or (e) would 
apply. But reading together Sections 4 and 
6, it will be geen that Section 7 does not 
apply to the High Court as regards appeals 
from the Lower Courts. 

By Section 4, however, the Schedules 
apply, and as Schedule II does not apply in 
the present oase, we are thrown back on 
Srhedule I, that is, to an ad valorem fee. 
With reference to this Schedule, Section 1, 
it is again argued that I am bound to take 
“the amount as value of the subject-matter 
in dispute” at the figure fixed by the appel- 
lant. This is on the face of it out of the 
q estion, and there is nothing to show how 
the Rs. 1,000 value is made up. It is argued 
that as appellant has got possession the value 
of the appeal is less than the value of the 
suit. That may be so, but on the other 
hand it is clear, inasmuch as the most impor- 
tant element of value remains, that the value 
does not fairly fall from Rs. 15,185-8 to 
Rs. 1,000, ; that in fact there has been no 

‘real attempt to fix a value. Under these 
circumstances, I consider I am bound to go 
by the value of the orginal suit, aud Iam 
therefore of opinion that the Court fee 
should bean ad valorem one on Rs. 15,185-8, 
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i. e, Rg. 640. Butas the question is one 
of general importance, I beg to refer it for 
the final decision of the Chief Justice. 


Judgment. 


Garth, C.J.—The object of the appeal is 
to vary the judgment of the Court below by 
conferring upon the plaintiff a mowroosec 
tenure of the land at a fixed rent, instead or 
nn ordivary tenure at a fluctuating rent ; aud 
the value therefore of the olaim which the 
plaintiff is making is the diference in the 
value of the land as held by one tenure or 
the other. This, it appears to me, might Le 
an eftremely difficult calculation ; and as the 
plaintiff has valued the subject-matter of the 
claim in his appeal at Rs. 1000, I think the 
proper course would be to fix the stamp 
according to that valuation. 


- The 24th November 1875. 


Present: 


The Hon'ble A. G. Macpherson and G. G. 
Mortis, Judges. 


Alttachment-- Execution Sale. 
Case No. 3005 of 187-4. 


Special Appeal from a decision passed hy 
the Judge of Chittagong, dated the ìs 
September 1874, affirming a decision o 
the Moonsiff of Seetakeond, dated thi 
22nd January 1870. 


Jugo Mobun Dutt (one of the Defendants) 
Appellant, 


versus 


~~ 


Abdool Azeez and others (Plai nti f+) 
. Respondents. 


Baboos Rash Beharee Ghose nnd Bhyrub 
Chunder Dass for Appellant. 


Baboo Nullit Chunder Sen for Respondent- 


In execution of a money—decree, dated 29th Jinui 
1867, against AB and another, PF sold ane p ` 
chased the mght title and interest of A Bin certan j: 

erty. P F's representative P then sued fur pos eos: : 
but was resisted by the defendant J ax to a ceria 
4-anna share, on the ground that it had been thunsferr: ' 
to him by Ron 18th May 1868; P’s cnse being «ba 
it had passed from Rto AB to whom it belongel. 
the tme of the sale. It ap ed, as the rewl c. 
various proceedings, that R had obtained a decree on 
the 27th July 1867, declaiing that the said share belong 
ed to him (R) and not to A B. ¢ 
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- Herp that as the attachment made by 
whom P draws his title was later than the da 
decree last mentioned, he had no interest in the property 


and no right to interfere with ıt, and therefore P could 


not succeed in the present suit. 


Macpherson, J—Tum question in this 
case is whether the purchase which was 
made by the father of the plaintiff at the 
execution sale held on the 7th of April 1868, 
of the right title nnd interest of Alima 
Bibee in certain property, passed to the 
purchaser a 4-nona share of that property 
‘which the defendant Jugo Mohun Dutt 
contends belonged to one Abdool Rezak and 
was not affected by that sale. N 

The plaintiff’s father is said to have held 
a bond by which the property in question 
was hypothecated to him as security for n 
sum of money. Whether he had a mortgnge 
or not is not proved in the present suit ; 
and if he did have what purported ‘to be 
a mortgage, there is reason to believe that 
it was not registered, and that it there- 
fore could not be enforced as a mortgage. 
However that may be, on the 29th of Janu- 
ary 1867 he got a simple money decree 
for a certain sum agninst Alima Bebee nnd 
another. Having got that decree, he attach- 
ed the right title and interest of Alimn 
Bibee in this property. We do not know 
the precise date of the attachment, but it 
seems to have been enrly in 1868. Under 
that attachment the sale took place at which 
the purchase was made, on the 7th of April 
1868. The plaintifi’s contention is, that 
under that sale, an 8-anna share passed, 
The defendant Jugo Mohun Dutws conten- 
tion is that only a 4-onna share belonged 
at that time to the judgment-debtor, and 
that the other 4 annas belonged to Abdool 
Rezak who transferred them to the defend- 
ant (Jugo Mohun Dutt) on the 18th of 
May 1868. 

Alima Bebee’s title to, the disputed 
4-anua share depended upon a hibba said to 
have been made in her favor by Abdool 
Rezak who, admittedly, originally owned 
these 4 annas. The plaintiffs case is, that 
the 4 annas which once belonged to Abdool 
Rezak had passed from him to Alima Bibee, 
and belonged to her at the time of the sale. 

But before the plaintiff's father purchased 
in 1868, various proceedings had been 
taken in which the right to the 4 annas share 
which was said to have passed under the 
hibba from Abdool Rezak to Alima Bibeo 
was discussed. In particular, it appears that 
some time before the plaintiffs father pur- 


cRaged, one Mahomed Aslim had attached 


F from 
of the 


this very property as being that of Alima 
Bibee against whom he had a decree. Ab- 
dodt Rezak thereupon came forward and 
under Section 246 of the Civil Procedure 
Code claimed the 4 nnnas and sought to set 
acide the attachment, His claim being reject- 
ed, Me subsequently brought a regular suit 
to establish his title against Alima Bibee 
and the purchaser who had bought at the 
execution sale. In that regilar suit a decree 
was made on the 20th July 1867, which 
declared that the 4 gunas belonged to Abdool 
Reznk and not to Alima Bibee. It was in 
fact substantially decided that the property 
had not been transferred by ‘a hibba or 
otherwise to Alima Bibee. 

Abdool Reznk was plaintiff in that suit, 
and Alima Bibee wns one of the defendants ; 
and the point now. raised is, that inasmuch 
as that decree was prior in date to the pur- 
chase under which the plaintiffs claim, and 
to the attachment on which it rests, the 
consequence of the deciee in Abdool Rezak’s 
favor was that at the time of tho purchase 
by the plaintiffs father, Alima Bibee had 
no right title or interest in this 4 annas 
share, and therefore the purchaser of her 
right title aud interest took uothing in those 
4 annas. 

It has been said, however, that the suit 
in which the decree of the 20th July 1867 
was made, was a © fraudulent and collusive” 
suit, and that if it was fraudulent and collu- 
sive, the plaintiffs aré not conclusively bound 
by the decree even although the purchase 
on which their title is founded was of a 
date subsequent to that decree, 

The Lower Court hns held that the decree 
in ‘question was frnudulently and collusively . 
nilowed by Alima Bibee to go ngainst her 
in order to defraud the platmuiff’s father. 
Being of that opinion the Judge has declared 
that the decree is not binding on the plain- 
tiffs, and that it is still open to the plaintiffs 
to show that in fnet the property belonged 
to Alima Bioee. And the Judge has further 
found that the 4 annas share did belong to 
Alima Bibee at the date of the sale, and 
has given the plaintiffs a decree accordingly. 

The question really is, whether the matter 
was not concluded by the decree of the 20th 
July 1867, and whether the plaintiffs nre 
not debarred from now contending that the 
property belonged to Aliman Bibee. 

In this case, asin many others that have 
come before us, considerable difficulty arises 
from the inncourate use of the terms fraudu- 
lent and collusive. Using the terms in 
the sense in which the Judge below uses 
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them, that is to say, as meaning that Alima 
Bibee, in order to prevent the plaintiffs 
from renliziog what was due to them, 
relinquished or gave up her property to 
Abdool Rezak, it seems to us that 
there is vothing in that which would 
make the decree of the 20th July 186% not 
binding on the plaintiffs. If the plaintiffs 
stood now in the position of prior mort- 
gngees the decree of 1867 would not nffect 
their rights. So, if they could have proved 
that on the 20th July 1867 the property 
was under the attachment which is the 
foundation of their title, But their position 
is very different. For, their father at the 
time when that decree of the 20th July 1867 
was passed, had no interest in this property 
aud no right to interfere with it; and if 
Alimn Bibee chose at that time to relinquish 
ar part with the property, her act was bind- 
ing as against her and the plaintiff's subse- 
quent attachment, provided she really parted 
with or relinquished the property outright, 
so that no interest in it remained to her. 
Of course, if the whole trausaction was 4 
mere sham and the. property continued to 
be hers ‘though held in the name of Abdool 
Rezak, then the plaintiff would have been 
at liberty to assert and enforce her rights. 
But in the present instance it is not fouud 
by the Lower Court that the property, though 
nominally Abdool Reznk’s, was really the 
property of Alima Bibee at the time when 
it was purchased by the plaintiff's father, 
or at the time when it was attached under 
the decree under which it was sold. 

The judgment of the Judge goes no far- 
ther than this, that Alima’s object in giving 
up or making over the property to Abdool 
Reznk was to prevent its falling into the 
hands of the plaintiffs father. As we have 
already said, this finding will not assist the 
plaintiff, Ifshe did give up her interest 
in the land so that nothing whatever remain- 
ed to her in it, the fact that she did so in 
order to exclude the plaintiff does not vitiate 
the transaction, or entitle the plaintiff to 
ask to have it set aside. 

As the matter stands now, we think that 
the decree of the 20th July 1867 is conclu- 
sive against the plaintiffe, and that they can- 
not succeed in this suit, which we therefore 
dismiss with costs in all the Courts, 
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The 22nd November 1875. 
Present: 
The Hon’ble F. B. Kemp and C., Pontifex, 
Judges. 


~ Interest—Act XXXII of 1839. 
Case No. 278 of 1874. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Tirhoot, dated 
the 8th July 1874. 


Mussamut Patsnhee Dobain (Defendant) 


p Appellant, 
versus 
Baboo Hurdeo Narain Sahoo (Plaintiff) 
Respondent. 


Mr, M. L. Sandel for Appellant. 


Baboo Hem Chunder Banerjee and Moon- 
shee Mahomed Yusoof for Respondent. 


Tn a suit to recover (with interest) money which bad 
been advanced as part of the consideration for the pur- 
chase of land under a contract which defendant broke, 
the Court, in decreeing the claim, awarded intere~t 
from the time when the demand of payment was lade 
i.e., from the date the suit was instituted. 


Kemp, J.—In this cnseit is not necessary 
to enter into much detail. The plaintiff, u 
banker, sues to recover a sum of Rs. 5,300 
principal, with interest, caloulnting the latte: 
from the 9th of January 1873. The total 
claim is for Rs. 5,998-L1 annas, and the 
plaint was filed on the 17th of February 
1874. The plaintiff alleges that Mouzo’ 
Putina owned by the defendant had been 
attached and that a sale in execution of a 
decree against the defendant was imminent ; 
that with the view to pay off the-decreta! 
money, the defendant had made ploposnals, 
the word used is “ Batchit,” conversation, 
for the sale of her property ; that ån the 
first instance the assets of the property were 
not properly stated to the plaintiff; that 
they were calculated on the basis of a ticca 
kabooleut, but that subsequently the plaintitt 
having made enquiries as to the real assets 
of the estate he found that they had been 
very much overstated by the defendant, and 
that subsequently the consideration at which 
the plaintiff was willing to purchase the 
property from the defendant was fixed at 
Rs. 61,000; that the defendant received 
Rs. 6,300 through the plaintiff’s gomashtah 
Buldeo Narain from a banking firm ; that 
Ra, 5,000 were pnid to the decree-holders, 
and Rs, 300 appropriated by the defenduyt 
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for her own purposes; that the plaintiff was 
all along rendy and willing to complete the 
purchase with the defendant for Rs 61,000, 
aud that in pursuance of that intention he 
purchased a stamp of the value of Rs. 400 
on the rd of April; that the defendant, 
instead of concluding the purchase, entered 
into negotiations first with the Rajah of 
Burdwan and subsequently with the Dur- 
bhanga Raj, which is now in the hands of 
the Court of Wards, for the sale of the 


` property at a higher rate ; that the defendant 


failing to obtain a higher rate, and not 
having concluded the purchase with the 
plaintiff for the sum fixed, —namely, 
Rs. 61,000,—the plaintiff brings this suit to 
recover the sum of Rs. 5,800 with interest 
from the 9th of January 1873. l 

The defendant admits the receipt of the 
Rs. 6,000 and the payment of that sum 
to the decree-holders, as also the receipt of 
the Rs, 800 which she appropriated to her 
own purposes. She stares that the original 
price agreed upon was Ra. 82,000; that 
subsequently that sum wus reduced to 
Rs. 61,000, at which she was willing to 
conclude the sale, and that it was owing to 
the neglect of the plaintiff that the trans- 
action was not concluded; that she has 
suffered cousideruble loss by the property 
having eventually been sold in satisfaction 
of the decree against her, nnd purchased by 
the decree-holders at a much less sum than 
Re, 61,000. 

Lhe Subordinate Judge has found that the 
sum of Rs. 61,000 was the consideration 
ultimately settled by both parties ; that the 
plaintiff was always willing to purchase. the 
property at that price ; and that it was owing 
to the defendants conduct that the purchase 
was not concluded, inasmuch as she put off 
the plaintiff from time to time in the hope 


‘of obtnining a larger sum for the estate 


either” from the Rajah of Burdwan or from 
the: Court of Wards on behalf of the Dur- 
bhangah Raj. He therefore holds that 
the brench of contract is attributable to the 
defendant nlone, tlat she must return the 
money to which she has no title, and that as 
the money was used for her benefit by being 
paid in satisfaction of decrees which bore 
interest, the defendant is liable to refund that 
sum with interest from the date of the 
chittee, namely, the 9th of January 1873, 
at the rate of 12 per cent. up to date of 
suit, and from date of suit at the rate of 6 
per cent. 

The points we have to consider in appeal 
are, whether the breach of the contract has 


been on the part of the plaintiff or on the 
part of the defendant; and the question 
which is raised in the 18th ground of appeal, 
namely, whether the Lower Court was right 
or wrong in awarding any interest in this 
cage. With reference to the first point, after 
reading the evidence and henivg the argu- 
ment of the pleader for the appellant we 
have no doubt that the Subordinate Judge 
hes arrived at a proper decision in this onse, 
The chittee of the 9th January 1873 is 
simply to this effect that there had been a 
“batchit” or conversation between the 
parties for the purchase of this property by 
the plaintiff; that Rs, 82,000 was then 
considered the proper consideration-money 
for the estate; that out of this sum the 
plaintiff advanced to the defendant, ne 
admitted by the defendant herself, Rs. 5,8C0, 
to enable the defendant to apply to the 
Court to put off the sale which was then 
imminent, and there can be no doubt that 
the defendant has used this money or a 
portion of it at all events, namely, Rs. 5,000, ` 
in paying off a portion of the decree-holder’s 
claim, and that she succeeded by such pay- 
ment in obtaining a postponement of the 
sale. It is also admitted that the balance of 
Rs. 300 was appropriated by the defendant 
to her own purposes. In the chittee of the 
9th of January 1873 there was no time tized 
within which this sum of Rs. 82,000 was 
to be paid, nor has the defendant ever pressed 
for the payment of these Rs. 82,000; she 
admits freely both in the written statement 
and in a petition presented to the Court that 
Rs. 61,000 was the consideration-money 
subsequently agreed upon nfter the assets of 
the estute had been enquired into, aud it is 
also cléar from the evidence that she entered 
into negotiations with the Rajnh of Burdwan 
and with the Durbhangah Raj to sell this 
estate at a higher rate than the price fixed, 
itamely, Rs. 61,000. This is clear from the 
fact that a stamp was bought by the plain- 
tiff in good faith for the purpose of carrying 
out the transaction as far aa it lay in his 
power, on the 8rd of April; and we find 
the defendant on the 5th of April making 
overtures to,the Durbhangah Raj to sell this 
property fora sum of one lac of rupees or 
upwards, 

We therefore find on the evidence that the 
breach of the contract is on the part of the 
defendant, and not of the plaintiff, ‘and that 
the plaintiff is fully entitled to recover the 
Rs. 5,300 from the defendant. 

We next come to the question of interest. 


Under Act XXXII of 1839, which has not 
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been repealed by Act XXVIII of 1855, 
interest can be allowed upon all debts or 
sums payable at a certain time or oflfer- 
wise; and`the Court can award interest 
if such debts or sums be payable by virtue 
of some written instrument at a certain time, 
or, if payable othe: wise, then, from the fme 
when demand of payment shull have been 
mude in writing, so as such demand shall 
give notice to thé debtor that interest wil 
be claimed from the date of demand until 
the time of payment. Now in this case the 
chittes contains no stipulation as to the 
payment of interest, and the sum due was 
not payable at a certain time. The Court 
therefore awards interest from the time 
when the demand of payment was made, in 
this case from the date the suit was insti- 
tuted. 

The plaintiff will therefore recover interest 
at the rnte of 12 per cent. per annum from 
the date of suit or from the 17th of Febru- 
ary 1874 to the date of this decree, and 
from date of decree at the iate of 6 per cent. 
per annum on the amalgamnted sum. 

As the defendunt has failed on the main 
points raised in her appeal, and has only 
succeeded on the minor point as to interest, 
the costs of this appenl must be borne by 
the defendant, appellant. 


The 24th November 1875. 
Present : 


The Hon'ble F. B. Kemp and C. Pontifex, 
Judges. 


Limitation— Application to execute Decree—Act 
IX of 1871 Sch. II Art. 167 cl. 4. 


Case No. 207 of 1875. 


Miscellaneous Appeal from an order passed 
by the Judge of Sarun, dated the 23rd 
April 18765, affirming an order of the 
Subordinate Judge of that district, dated 
the 16th December 1874. 


Mussamut Moracho Kooer (Decree-holder) 
Appellant, 


Versus 


Chatoorbhooj Sahoy (Judgment-debtor) 
Respondent. 


Baboo Unnoda Pershad Banerjee 
for Appellant. 


Baboo Bama Churn Banerjee 
for Respondent. 
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An application for execution having been made with- 
in three “years from the date of confirmation of a decree, 
and notice served, the case was struck off on account of 
the decree-holder’s default to pay the necess fees. 
A second application made within three years of the first 
application was also struck off, because the judgment- 
creditor did not send a person to point out the judg- 
ment-debtor. A third application was then made within 
three years of the second. 

Hip that the third application was in time, and 
that no question of dona fides arose in the case, 


Kemp, J.—Tuxe only question for decision 
is whether the Judge was right in holding 
that the decree-holder’s claim to execute 
his decree is barred. The judgment of the 
Court below is not a very satisfactory one. 
The Judge says :—" Beyond taking out a 
notice which was never served, the decree- 
holder did nothing and this is not enough to 
keep the decree alive.” Now the Judge is 
in error in saying that the notice was never 
served, if he refers to the first notice, 
because that notice was served. Probably 
the Judge was referring to the second notice. 

In this case the decree is dated the 21st 
April 1867 and was confirmed on appeal 
on the 3lst October 1867. The first appli- 
cation was made within three years from the 
date of confitmation of the decree, or on the 
2Qist of September 1870, and the Court 
ordered a notice to issue on tlie judgment- 
debtor on the 8lst September 1870. It 
appears from the judgment of the firet Court 
that that notice was issued on the 4th of 
November ; the Nazir's report of service 
of the notice on the judgment-debtor being 
dated the 5th of November. The ense wns 
then struck off on the 15th of December 
on account of the -default of the decree- 
holder to pny the necessary fees. Another 
application to enforce the decree was made 
on the 17th July 1878, and that was 
struck off on the 16th September 1873, 
because the judgment-creditor, although he 
deposited the fees necessary for theeissue 
of process, did not send & person to point 
out the judgment-debtor to the Nazir. The 
present application is made on the 16th of 
September 1874. 

Under the new Limitation Act, Act IX 
of 1871, 2nd Schedule, Article 167, 4th 
clause, the three years’ limitation runs from 
the date of applying to the Court to enforce 
ot keep iu force the decree or order ; and 
the Sth clause is to the effect that the 
three years’ limitation runs from the date of 
issue of notice under Section 216 of the 
Code of Civil Procedure, Now in this case 
it is very clear that the second application 
made on the 17th of July 1873 was within 
three years both from the date of applying 
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to the Court to enforce or keep in force 
the decree, and also from the date of 
issue of notice : and again the second apnli- 
cation, the present application dated 16th 
September 1874, is also within three years 
from the application made on the 17th of 
July 1873. Under the ruling of the Full 
Bench to be found in Volume XXII, Weekly 
Reporter, page 512, no question of bona 
Jides arises in this case. 

We therefore hold that the decree-holder’s 
application is in time, and that he is 
entitled to execute his decree. We reverse 
the order of the Judge with costs of this 
appenl payable by the judgment-debtor, 
respondent. 

Pleader’s fees two gold mohurs, 


The 25th November 1875. 
\ 
Present : 


The Hon’ble A. G. Macpherson and G. G. 
- Morris, Judges. 


Morigage—Equity of Redemption—Set-off. 
Case No. 282 of 1874. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Rajshahye, 
dated the 8th August 1874. 


Tarinee Kant Bhuttacharjee (Plaintiff) 
Appellant, 


VETSUS 


Ganoda Soonduree Debee and others 
(Defendants) Respondents. 


Baboos Mohinee Mohun Roy, Sreenath 
Doss, Bhugobutty Churn Ghose, aud 
Assur Chunder Chuckerbutty for Appel- 
lant. 


Baboos Unnoda Pershad Banerjee nnd 
Bama Churn Banerjee for Respondents, 
The only payments which purchasera of the equity of 

redemption can claim to deduct from the mortgage- 

debt, are sums actually received by the mortgages in 


reduction thereof, not money owed by the mortgagee 
to the mortgagor on some other account, 


Macpherson, J.—We think it clear that 
the decree of the Lower Court must be altered, 
as it is wrong to deduct the Rs. 2,760, which 
are said to have come into the hands of 
the plaintiff from the sale of the property 
belonging to the Jute-Screwing Concern in 
Calcutta. No question of setting off that 
Yngney can possibly. be properly raised by 


those who slone have raised it in this suit, 
who are merely the purchasers of the equity 
of redemption which remained in the moit- 
gagor. The only payments which these 
purchasers can cinim to deduct from the 
mortgage-debt are sums actually received 
by tie mortgagee in reduction of the mort- 
cage-debt. The fact that the mortgagee 
owed money on some other account to the 
mortengor, would not of ftself entitle the 
purchaser of the mortgagor’s equity of 
redemption to set off that money against the 
morignge-debt. , 

But even if the question had been raised 
by the heirs and representatives of the ' 
mortgagor, they would not be entitled to a 
set-off in this suit in the manner proposed. 

If the mortgagor had iustituted a separate 
suit for the purpose of adjusting the 
accounts of the Jute-Screwing business, and 
if on the taking of these accounts a balance 
wns found to be due to him, then perhaps 
he might have been allowed 
that balance against the amount due from 
him on the mortgage. But the accounts 
of the Jute-Screwing business have never 
been finally adjusted : and as the case now 
stands, there ig nothing to show that the 
plaintiff is nt present indebted to the mort- 
gngors representatives in the sum of 
Rs. 2,750 or any other sum in respect of that 
Jute-Screwing busiuess. 

The Lower Ceurt has decreed that the 
property (No. 5 in the schedule) which 
the plaintiff himself has purchased at a sale 
held in execution of another decree shall 
be first sold, and that the rest of the 
property shall not be proceeded against 
unless there is a deficiency after crediting 
the proceeds of that sale. That arrange- 
ment is fair enough and is not objected to 
on behalf of the plaintiff (appellant) provided 
that in addition to the mortgage debt the 
plaintiff is allowed to claim against this 
No. 5, the expense incurred by him in the 
purchase of that property. We shall alter 
the decree so ns to allow the plaintiffs to 
charge these expenses also against the 
property No. 5. If the proceeds of the 
sale of No. 5 are sufficient to clear the 
mortgage plus Rs, 218, the price paid by the 
pinintiff when he purchased at the execution 
sale, the other properties will not be pro- 
ceeded against ; but if there is a deficiency 
then the other properties remain liable to 
be sold in satisfaction of the mortgage-debt. 

The last objection is that plaintiff has been 
made to pay the costs of the defendant 
Rnj Coomar Chuckerbutty. As one of the 


to set off ' 
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properties in suit had been purchased in his 
name, with his kuowledge and permission, 
the plaintiff was obliged to make him a 
defendant and ought not to have been made 
to pay his costs. 

As to this point also the decree will be 
altered, 

The plaintiff will have his costs in both 
Courts from the defendants who have con- 
tested his claim. ` 


The 26th November 1875. 
Present : 


The Hon'ble Sir Richard Garth, Ki, 
Chief Justice, und the Hon’ble E. G. 
Bich, Judge. 


Tenants-at- Will—Ejectment, 
Case No, 2272 of 1874. 


Special Appeal from a decision passed by 
the Officiating Judge of Dinagepore, 
dated the 1st June 1874, affirming a 
decision of the Subordinate Judge of 
that district, dated the 9th June 1873. 


Abdool Kureem and another (two of the 
Defendants) Appellants, 


versus i 
Omer Chand Luhata (Plaintiff) Respondent. 


Baboo Jugodanund Mookerjee 
for Appellants. 


Baboo Rajendro Nath Bose 
for Respondent. 


Tenants-at-will who have been duly served with a 
notice to quit, may be successfully sued for ejectment. 


Garth, C.J —WEeE think that this appeal 
should be dismissed. ‘The suit was brought 
by a putnidar of certain lands, to recover 
possession of a portion of those lands from 
the defendants, who claimed to be tenants 
of them under a pottah dated in 1860. This 
pottah was granted to the defendants by 
u person who professed to be the naib of 
the zemindar, under whom the plaintiff 
claims ; but it has been found by the 
Judge, that in point of fact this person had 
no authority to make the grant; and that 
although the defendants may originally have 
entered upon the land and held it professedly 
under this pottah, they in fact were merely 
holding as tenunts-at-will and have since been 
holding in that capacity. 
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The present plaintiff, who holds under 
a putni lease of these lands and lands grant- 
ed to him by the zemindar somewliere abont 
the year J,867, finds the defendants occupy- 
ing the lands as tenants-at-will ; and having 
given a notice to quit to the defendants as 
he had a perfect right to do, brings this 
suit io eject them. The sufficiency or neces- 
sity of this notice is not questioned ; and 
the only point 1aised in regard to it is, 
whether it was duly served on the defend- 
ants; andit being found that the notice 
was duly served, und also that the defendants 
were tenants-at-will, it appenra to us that 
the suit is virtually undefended, and that 
the Subordinate Judge is quite right. Uu- 
der these circumstances, the xppeal must 
be dismissed wiih costs. 


The 26th November 1876. 
Present : 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Code of Civil Procedure s. 269— Inquiry. 


In the matter of 
Huro Pershad Roy Chowdhry, Petitioner, 


versus 
Ramessur Missry Malia, Opposite Party. 


Mr. R. T. Allan and Baboo Bhowanee 
Churn Dutt for Petitioner. 


Baboos Hem Chunder Banerjee and 
Mohendro Lali Miter for Opposite Party. 


Where a Subordinate Judge, proceeding under Act 
VIII of 1859 s. 269, looked into the circumstances of 
a case with reference to the relative rights of the 
parties, and came to the conclusion that be could not 
refuse possession to the execution-purchaser, he was 
HELD to have made the kind of enquiry contemplated 
by the section, 


Jackson, J.—It appears to us that this 
rule must be discharged. Section 269 un- 
der which the order of the Subordinate 
Judge is made, is one very differently word- 
ed from Section 246. The scope and gub- 
ject of enquiry under Section 269 is not 
limited to matter of possession, but it is 
vey general. That section says :— If it 
“shall appear that the resistance or obstruo- 
“tion to the delivery of possessicn was 
“occasioned by any person other than the 
‘defendant claiming aright to the posses- 
“sion of the property sold as proprietor, 
‘ mortgagee, lessee, or under avy other, 
“vile, or if in the delivery of possession 
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"6< to the purchaser any such person chiming 
“ng aforesaid shall be dispossessed, the 
‘Court on the complaint of the purchaser 
“or of such person claiming ns aforesaid, 
“if made within one month from the date 
“of such resistance or obstruction, or of 
“sich dispossession, as the case mny be, 
“shall enguire into the matter of the 
“ complaint and pass such order as may be 
“ proper under the circumstances of the 
“case”? Tt appears to us that the Subor- 
dinate Judge in this case has made precisely 
the’ kind of enquiry contemplated by this 
section. He looked iuto the circumstances 
‘of the case with reference to the relative 
-rights of the parties, and considered that 
under those citcumstances he was not bound 
to stay his hand and refuse to the execution- 
‘ purchaser who purchased in execution of 
the decree declaring his own lien, posses- 
sion of what he had purchased. Thecircum- 
stances were vot such as would justify 
us to interfere with his order, which as far 
ns we can see is a quite right order; and as 
it does not bar the claimant from bringing 
a suit to establish his right, this Court 
certainly is not called to interfere under 
Section 15. The rule is discharged with 
costs,—Raupees two hundred. 


The 80th November 1876. 
Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Mahomedan Law— Pre-emption. 
Case No. 2277 of 1874. 


Special Appeal from a decision passed by 
the Judgeof Sarun, dated the 20th 
August 1874, reversing a decision of the 
Subordinate Judge of that district, 
dated the 29th November 1873. 


Baboo Girdharee Singh and others (tliree of 
the Defendants) Appellants, 


VETSUS 


Baboo Rojun Singh (Pluintiff) Respondent. 


Baboo Mohesh Chunder Chowdhry for 
Appellants. 


Baboos Chunder Madhul Ghose snd Bama 
Churn Banerjee for Respoudent. 
"To establish a Tight of pre-emption, it isn 


eceasary to 
® show that the ceremony of Tullubi-isteghad has been 
bserved, which requires epre-emptor to make an affirm- 


ation not necessarily in the precise words of the form 
given in the Hedaya, but in substance to the effect of 
deqaring, before witnesses, that the earlier preliminary, 
viz. "Tullubi-Mowathebat has already been performed. 


Alitter, J—THIs was a suit for the enforce- 
meyt of the right of pre-emption. The parties 
are Hindoos of the District of Behar, It has 
been now settled by repeated decisions that 
amongst the Hindoos of Behar,the Mahomedan 
law of pre-emption obtains, and it has also 
been settled by a Full Bench of this Court 
that where that right is claimed, it must be 
established by showing strict compliance on 
the part of the claimant with the provisions 
of the Mahomedan law. 

One of the questions upon which the 
parties were at issue in the Courts below was, 
whether the plaintiff in this case has com- 
plied with the provisions of the Mahomedan 
law in the observance of the ceremony of 
Tullubi-isteshad. The first Court discre- 
diting the witnesses adduced by the plaintiff 
to prove the performance of this ceremony | 
on his part, dismissed the claim. The Lower 
Appellate Court, overruling the opinion of- 
the first Court upon this point, has come to 
nn opposite conclusion regarding the cre- 
dibility of these witnesses. The Lower Ap- 
pellate Court believing the witnesses adduced 
by the plaintiff, has held that all the neces- 
sary ceremonies required by the Mahomedan 
law have been duly observed ; and, deciding 
nll other issues ‘rising between the parties 
in favor of the plaintiff, hus decreed the 
elnim. 

In special appeal the first question that 
hna been raised before us is, that even upon the 
Judge’s finding that the statements made by 
the plaintiffs witnesses are true, the plaintiff 
is not entitled to a decree, becnuse the facta 
deposed to by them nre not sufficient accord- 
ing to the Muahomedan law to establish that 
the important ceremony of ‘Tullubi-isteshad 
has been duly performed. 

In Book XXXVIII, Chapter 11, page 
572 of Hedaya, the manner in which the 
ceremony of Tullubi-isteshad is to be per- 
formed is laid down. It has been now settled 
by various cases that the precise words used 
in the form given in Hedaya are not neces- 
sary, but the pre-emptor must make an affirm- 
ation similar in substance to it; and the 
object of this affirmation as explained in 
page 571 of the same book, is to declare in 
the presence of the witnesses that the enrlier 
preliminary, viz., Tullubi Mowathebat has 
been already performed, Therefore, of all 
things, it is essentially necessary for the pre- 
emptor to affirm in the presence of the 
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nesses that the first demand, vis., tullubi 
mowathebat has already been performed. 

After perusing the evidence adduced “by 
the plaintiff, we-think that the contention of 
the.special appellant is valid. If we believe 
every thing that has been stated by his yit- 
nesses on this point, we cannot say that the 
plaintiff has performed the ceremony of 
tollubi-isteshad according to the provisions 
of thé Mahomedan law. We think, there- 
fore, upon this ground alone, the plaintifi’s 
suit must fail. Iu this view of the case, it 
is not necessary to consider the other grounds 
of special appeal urged before us. We there- 
fore reverse the judgment of the Lower 
Appellate Court and dismiss the plaintiff's suit 
with costs in all the Courts. 


v The 30th November 1875. 


- Present: 


The Hon’ble A. G. Macpherson and 
'G. G. Morris, Judges. 


Certificate of Administration. 
Case No. 242 of 1875. 


Miscellaneous Appeal from an order passed 
the Judge of Mymensingh, dated the 
` 15th May 1875. 


Uchhaba Dossin, mother and guardian: of 
| Gobind Chunder Shaha (Objector) Appel- 
lant, 
oa fa 

Versus 


` 
edeem a 


Nittyanind Shaha and another (Petitioners) 
ae Respondents. 


Baboo Grish Chunder Ghose for Appel- 
yp lant. 


‘Baboo Ashootosh Dhur for Respondents, 

t 

' A certificate of administration ought not to be given 
without its being proved that’ there are debts, and that 
the grantee has the best right’ to collect them. 


Macpherson, J.—Tux certificate in this 
case seems to have been very irregularly 
granted. Two previous applications by these 
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same persons (respondents) having been 


refused, the Court was entirely wrong in 


granting a certificate without a very careful 
and gearching enquiry, and without its being 
proved beyond all doubt, first, that there were 
debts to be collected ; and secondly, that the 
persons to whom the certificate was granted 
had the best right to collect them. 


Considering that two previous applications 
had been refused upon the opposition of the 
present appellant, no certificate ought to hare 
been granted to the respondents without 
special notice to the appellant. 

The appeal is allowed with costs (vakecl’s 
fee two gold mohurs). The certificate granted 
to the respondents is cancelled. 


The 30th November 1875. 


Present: 


The Hon’ble A. G. Macpherson and 
G. G. Morris, Judges. 


Act IX of 1871 s$. 13 and Sch. II Art. 65-- 
Limitation—Bond Suit. 


Reference to the High Court by the Sudder 
Moonsiff exercising the powers of a 
Judge of the Small Cause Court at 
Mymensingh, dated the 11th August 
1875. 


Ram Churn Dey, Plaintiff, 


versus 


Ina Sheik, Defendant. 


In a suit on a bond where a day is specified for pay- 
ment, the period of limitation is to be computed from, 
and exclusive of, the day so specified as being the day 
on which the right to sue accrued. 


Case.—In the case noted in the margin, 
the plaintiff sued for Rs. 30, upon a bond 
dated 22nd Kartick 1278 B.S., the time of 
payment of the principal sum with iuterest 
being fixed in Assar 1279 B.S.; the present 
suit was brought on the 32nd Assar 1282 
B.S., corresponding to 15th Jaly 1875.~ The 
question fot determination was whether the 
suit is barred by the law of limitation. In 
this case the defendant did not appear ; tha 
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point was taken up by the Court of igs own 
motion, and decided adversely to the plaintiff, 
contingent upon the opinion of the Honorable 
High Court, 

In counting the period of limitation fixed 
by No. 65 of Schedule 11 of Act IX of 1871, 
the Court excluded the last day of Assnr 
1279 B.S., corresponding to 14th July 1872, 
but included the lst day of Srabun 1279 


B.S. If the first day of Srabun 1279 
corresponding to 15th July 1872 be 
excluded in computing the period of 


limitation, the plantiff’s suit was~ brought 
within time. Whether or not the snid Ist 
day of Srabun 1279 B.S. shall be excluded 
in computing the period of limitation, 
depends upon the construction to be given 
to Section 138, and the provision made in 
No. 65 of Schedule 11 of Act IX of 1871. 
Looking to the provision in No. 65, the Court 
considered that ina suit on a single bond, 
where n day is specified for payment, the 
period of limitation shall be counted from 
the day so specified, excluding it from the 
computation, as being the day on which the 
right to sue accrued (vide Section 13 of the 
. said Act); as it nppenred to this Court that 
the intention of the Legislature in framing 
the time when the period begins to 1un was 
to remove all doubts as to the time when the 
cause of action accrued. 

On the other hand, it is contended by the 
pleader on behalf of the plaintiff that the 
construction so given is without sufficient 
reasons, as the day specified for payment 
cannot be said as the day when the right to 
sue accrued ; the debtor had the right to pay 
the money up to the last moment of the day 
so specified, and the right of the creditor to 
sue can only properly arise on the next day. 

As this Court feels diffidence in holding 
that the Ist Srabun 1279 B.S. shall be 
included in computing the period of limita- 
tion, the Court thinks it proper to refer the 
point to the consideration of the Honorable 
High Court for an authoritative decision 
upon it, 


The judgment of the High Court was 
delivered as follows by— 


Macpherson, J—We nre of opinion that 
the decision of the Judge of the Small 
Cause Court was right, and that the plantiff’s 
guit was barred by limitation, being instituted 
one Mgisa late. 
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The 380th November 1875. 


e Present: 


The Hon’ble Sir Richard Garth, Kt., Chief 
Justice, nnd the Hon’ble L. S. Jackson, 
5t G. Macpherson, W. Markby, and F. A. 

B. Glover, Judges. 


Hindoo Minor—Age of Majority in Calcutta, 
Mothoor Mohun-Roy (Plaintiff) Appellant, 
versus 


Coomar Surendro Narain Deb (Defendant) 
Respondent. 


The Officiating Advocate-General and Mr. 
' Lowe for Appellant. 


Mr. Phillips for Respondent. 


The age of majority of a Hindoo, resident and domi- 
ciled within the town of Calcutta, but possessing lands 
in the mofussil paying revenue to Government, is the 
end of fifteen years. 


THis was n suit RT by the plaintiff, 
n professional money-lender, to recover the 
sum of Rs. 5,000, with interest advanced 
to the defendant. The case originally came 
on before Mr. Justice Phear, when the defend- 
nu’, nmong other pleas, raised the question 
of minority. 

The decision of Mr. Justice Phear, so far 
as the question of minority was concerned, 
delivered on the *26th April 1875, was as 
follows :— 

Phear, J.—According to the evidence of 
the plaintiff, the defendant was of the age of 
sixteen years and one or two months at the 
time the contract was entered iuto upon which 
this suit is brought, and the firat question I 
have to decide is whether the defendant was, 
under the circumstances of the case, then a 
minor. 

This depends upon the construction to be 
pat npon Act XL of 1858. The general 
purpose of that Act is the care and protec- 
tion of the property and persons of minors 
who have property. Its special purpose is 
to empower tle Courts of the mofuasil to 
exercise this care, to give this protection, and 
to direct them as to the means of doing so. 
Section 26 enacts that for the purposes of 
this Act every person shall be held to be a 
minor who has not attained the age of 
eighteen years, and by the Full Bench- 
judgment in 1 B. L. R., EF. B., p. 49,* 
it was held that it wns not the special 
purpose of the Act which limited the oper- 
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ntion of the Section, but that all persons 
whom it was the object of that Act to care 
for nnd protect came within it. As ir 
Barnes Pencock, who delivered the judgment 
of the Court, put it,—the persous whose 
‘friends and relatives did not come forward 
to protect them by invoking the nssistfnce 
of the Civil Court, certainly required such 
protection, as the disqualification of minority 
would afford them quite as much as, if not 
more’ than, those who were so cared for. 
And acting upon the authnity of this 
decision, it seemed to me right in the case 
which is reported in 7 B. L. R., p. 607, 
for the reasons which I theu gave, to hold 
that the Act operated within the Presidency 
town as well as in the mofussil, that is, as 
well when the care of the disqaalified person 
would properly devolve upon the High Court, 
as when that care would fall within the 
scope of the local mofussil Courts. A late 
Full Bench decision, however, which is 
reported in 10 B. L. R., p. 2382, ruled that 
decision was wrong, so far as the case of the 
person is concerned, who, together with his 
property, should be entirely within the limits 
of the High Court’s local jurisdiction, I 
have not found it easy toguather from the 
reported words of the late Chief Justice who 
delivered the judgment of the Court in that 
canse, the exact ratio decidendi. In the very 
last passnge of the judgment, Sir Richard 
Couch says :—“ We will not undertake now 
to define to what extent the Act may operate 
when a person resident in the town of 
Calcutta has property in the mofussil.” This 
is just the conse which is now before me, and 
I find therefore from this passnge that the 
Full Bench expressly excluded it from the 
range of its decision, And, moreover, I also 
infer from this passage that it was possible 
consistently with the view, whatever it was, 
which was tnken by the Full Bench of the 
scape and meuning of Act XL of 1888, 
that it should have some operation withiu 
the limits of the Presidency towns. For, 
had the Full Bench been of opinion that the 
Act had no such operation, and that ™ could 
notin any case affect the status in regard to 
minority of a person resident in the town of 
Caleutta, surely this passage would not have 
been added to the judgment. And in meet- 
ing the grounds upon which the decision 
in the 7 B. L. R. was placed, the Chief 
Justice, if this report of the Bengal Law 
Reports is correct, does not seem to have 
been in all respects very successful. 





+ 19 W. R, p. 210, 


THE WREKLY REPORTER. 


Rulings. 465 





—— a — 


With regard to one of these grounds, ho 
remarks :—‘ As to Mr. Justice Pheat’s reason 
that we ought not to attribute to the Legis- 
latura the intention to set up for the same 
persons two staudards of majority, one to 
prevail in the mofuasil and the other in 
Calcutta, we think the answer is that two 
standards have been set up in the mofussil 
by Regulation XXVI of 1793, and it was 
the state of the law until Act XL of 1853 
was passed.” This, on reference to Regula- 
tion XXVI of 1793, it will be seen at once, 
must have been spoken under misapprehen- 
sion; and I am certainly not aware that the 
state of the law before Act XL of 1858 
was, ns the result of any legislation, compar- 
able in kind with the supposed case which 
was the foundation of the remark in the 
judgment reported in 7 B. L. R. 

And with regard to another ground of 
that judgment, namely, that the power of 
the Supreme Court over minors was not 
interfered with by the construction put upon 
the Act, the Reporter of the Bengal Law 
Reports makes Sir Richard Couch say :— 
& If the Court could not order the property 
under its control of a person under cighteen 
to be mnde over to him, that would be 
affecting the powers of the Court.” Now, 
the prohibitory words of the Section are :— 
“ Nothing contained in this Act shall be held 
to affect the powers of the Supreme 
Court over the person or property of auy 
minor subject to its jurisdiction.” Even the 
power to hand over the property of n person 
who had been a minor, at the termination 
of hig minority, cannot, I conceive, be said 
to be in any degree interfered with solely 
by prolonging the duration of the minority ; 
still less, if possible, are the powers of the 
Court over the person and property of the 
minor thereby affected, and I feel satisfied 
that the learned Chief Justice hns been 
somewhat misreported in the version of his 
words which has been given in the Bengal 
Law Reports. ‘The result, however, is, 
unfortunately, that with the utmost desire 
to apply any principle which may be involved 
in the decision of the Full Bench to the 
present case, I find myself unable to discover 
what that principle is. 

As I have already rematked, the particular 
casa now before me, was expressly left 
untouched by the judgment of the Full 
Bench, and therefore the decision in the 
7B. L. R may be rightly applied to it unless 
some overruling principle has been laid 
down in the Inter and superior decision. 
Under these circumstances, not, I am bound? 

@ 
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„to say without hesitation, I find myself | one side or the other of the boundary ling 
‘obliged to hold that in this cas where, | between Calcuttn and the mofussil. The 


Although the defendant himself is resident | Fyll Bench decision in 1 B. L. R., which is 
in Calcutta, the bulk of his property is | spproved of in the decision in 10 B. L, B; 






Situated in the moọfussil, Act XL of 1858 


is operative to prescribe the limit of minor- 
ity; and that up to the limit of age so 
the 


prescribed, namely, eighteen years, 
defendant has the status of a minor wher- 


ever he is, To hold otherwise would not 


only involve the various auomalies which 


have been spoken of in previous cases, but 
inconveniences of more 
Jromediate consequence. Suppose the family 
of the defendant had been resident in the 


other practical 


mofussil instead of in Calcutta, and that, 
ns is the case now, the defendant himself 
lived with the other members of the family, 
and suppose that, under circumstances such 
as have in fact happened, and as indeed 
would no doubt have happened on the suppo- 
sition which I have now made, none of the 
members of the family thought it necessary 
or desirable that the defendant and his 
property should be placed under the imme- 
diate protection of the mofussil Courts, his 
uncle, the kurta of the family, and his 
mother might well enough be satisfied that 


his interests would be well taken care of 


without the necessity of nny sach step -ns 
that. 


minority as little as may be, he would, by 
the express intention of Act XL of 1868, 
emain a minor until the age of eighteen. 
And then suppose that, having under these 
circumstances reached the mature nge of 
pixteen years, he some day eluded the watch- 
fulness of his family protectors, and managed 
to get into Calcutta, there to join persons 
more practised in the ways of dissipation 
and wastefulness than he was ever likely to 
be in the way of meeting in the mofussil— 
surety, under these changed conditions, he 
requires the protection of minority greatly 
more than he would lave done had he 
remained at home. The words of Act XL 
of 1858 are wide enough to give it him, as 
I pointed out in the case which is reported 
in 7 B. L. R., and the last Full Bench 
decision does not any the contrary. It seems 
to me therefore only reasonable to infer that 
the Act intended to give him this protection 
in Calcutta ns well as elsewhere, ond that 
the Legislature meant by the words of 
Sectiop 26, when attaching the diequalifica- 
tion ,of minority, that it should be a 
‘personal diequalification, not slipping on and 
e Off nccoidingly as she person went to the 
; ; 


It is indisputable thar, in this state of 
things, where he requires the protection of 


laid down that the disqualification intended 
‘by the Act was a general disqualification, 
ang not a special disqualification in regard 
to dealings with local property or nuy other 
limited object of that kind. In my opinion, 
then, the first issue must be decided ngninst 
the plaintiff, and the suit dismissed without 
costs, n , 
* * * to» 

Against this decision the plaintiff appealed, 
and the case coming on for hearing on the 
19th August 1875, before the Chief Justice 
and Mr. Justice Macpherson, their Lord- 
ships considering the question to be. very 
important, referred it for the decision of a 
Full Bench, with the following remarks :— 

In the case of Modhusudun Manji v: Debi 
Gobinda Newgi (1 B. L. R., F. B., p. 49*), 
it was ruled by a Eull Bench, on a reference 
made in an appeal from a decision of. thé 
Judge of West Burdwan, that under Act 
XL of 1858, every person in the mofussil, 
not being n European British subject, is a 
minor untilhe attains the age of eighteen 
years. 

In the case of Kally Churn Mullick v. 
Bhuggobutty Churn Mullick (10 B. L. R. p. 
231}), the following question. which arose in 
a suit pending in the High Court sitting in 
the exercise of its Ordinary Original Civil 
Jurisdiction, was referred for the decision of 
a Full Bench :—“ What is the age of major- 
ity of n Hindoo resident and domiciled 
“in the town of Calcutta, and not possessed 
“of any property in the mofussil ?? The 
Fall Bench held that the question was not 
affected by Act XL of 1858, and that in 
such a case the age of majority is the eud 
of fifteen years. 

In the present suit, a further question [not 
expressly covered by either of the decisions 
just meutioned] bns arisen. A Hindoo, resi- 
dent and domiciled in Calcutta, but possess- 
ing lands in the mofuasil paying revenue to 
Government, being more than sixteen and legs 
than seventeen years of age, borrowed money 
in Calcutta, which he in Calcutta agreed to 
repay iu Calcutta. Having failed to repay, 
aud being in Calcutta, he is sued in this Court, 
on-the Original Side, for the smount of the 
money which he agreed ’to pay, and interest. 
He has not been taken charge of, (either as 
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regards his person or his property) by:the 
Court of Wards, or by auy Civil Court. 

_, The defendant having pleaded minogity, 
the question is, what is the law as to the nge 
of minority which governs this case ? 

` The question being very important, and 
linving doubts as to the answer to be given 
to'it, we think it ought to be decided by a 
Full Bench, and we refer the question 
accordingly. . 


‘: The judgment of the Full Bench was 
delivered as follows by— 


= Garth, C.J. (Jackson, Markby, and 
Glover, JJ., concurring). — We are of 
opinion that the question which has been 
submitted to‘ug in this referenca is not 
distinguishable in principle from that which 
was decided by the Full Bench in the 
cage of Kally Churn Mullick v. Bhuggobutty 
Churn Mullick (10 B. L. R., p. 240), and 
must be governed by that decision. 

It was there held that the provisions of 
Section 26 Act XL of 1858 extended only 
to those minors whose persons and property 
were placed by that Act under the protec- 
tion of the Civil Courts of this country other 
thau the Supreme Court, and consequently 
that a persou resident in Calcutta, and 
suhjeet to the jurisdiction of the Supreme 
Court did not come within the provisions 
of that Section. 

In this case the defendant is proved to be 
craig E E within the town of 

nleutte. The contract upon which he is 
sued was made in Calcutta, and was to be 
performed in Calcutta. His person and his 
property, although some of that property 
mny be situnte in the mofussil, was, so long 
ns he was a minor, subject to the jurisdiction 
of the High Court, which has been substi- 
tuted for the Supreme Court; and we 
therefore consider that the principle upon 

hich the decision in the 10th Bengal Law 
Teports was based applies with equal force 
to the present case. 
` Macpherson, J—In Modhusudun Man- 
js case the pnities aud their property, 
and the litigation connected with them, were 
nll in the mofussil. The question of the 
operation’ of Act XL of 1858 within the 
local limits of Calcutta or on persons residing 
there was not before the High Court either 
directly or indirectly, and was never referred 
to in any, way. In truth, the decision in 
that case scarcely touches the present igsue 
at all, 
` A good déal has been snid about anomaly 
nod inconvenience. In Modhusudun Man-, 
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jis case, the Fall Bench, dealing with 
persons living in the mofyssil and Courts in 
the mofussil, deemed if anomalous and incon- 
venient that there should be mere than one 
nge of majority in the mofussil. And tho 
Full Bench may have been justified in 
drawing inferences based on its sense of that 
inconvenience nnd anomaly. But thero 
inferences could not properly have been 
drawn had the question been as to the age 
of majority of Hindoos residing in Calcutta. 
It might be improbable that the Legislature 
would sanction anything so inconvenient os 
two possible ages of attaining majority in 
the mofussil, where one general law was 
eupposed to prevail. But no such improba- 
bility could exist as regatds Calcutta and 
the mofussi! taken together, inagmuch: as the 
whole substantive law prevailing in Calcutta 
(and indeed the law of procedure also) wus 
in 1858 avowedly different from that of tha 
mofussil. - The position of the parties as to 
both their persons und their property differed 
in innumerable respects according as they 
happened to reside in Calcuttn or in the 
mofussil ; and many such differences exist up 
to the present day. ‘Therefore the argument 
based on nnomaly and inconvenience which 
was referred to by the Full Bench in Modhu- 
sudun Manji’s case has no upplicability to 
the question now before us. 

In the later case of Kally Churu Mullick 
the Full Bench has held that none of the 
powers conferred by Act XL of 1858 could 
be exercised within the jurisdiction of the 
Supreme Court ; that the construction which 
was first put upon that Act (by the Supreme 
Court and by the High Court on the Original 
Side) that it did not alter the Hindoo law in 
Calentta, ns to the nge of majority, was the 
right construction ; that the Legislature in 
passing Act XL of 1858 never intended to 
alter the law in Calcutta ; and that thg end 
of fifteen years is the age of majority of a 
Hindoo resident and domiciled in the town 
of Calcutta, nnd not possessed of any property 
in the mofnssil. 

The present question was, in my opinion, 
practically determined by the Full Bench in 
Kaliy Chura Mullick’s case, though the 
Court did then decline to express any 
opinion on it. If it be good law, as the 
Court then decided, that Act XL of 1868 
did not alter the Hindoo law iu Calcutta os 
to the age of mnjority, it seems to me that 
there is no need to discuss the matter“further, 
for it is clear that unless the Hindoo law in 
Calcutta as to the age of mijority was 
altered hy Act XL.of 1858, the defendu? 
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now before us was of fall nge at the “time 


That being so, a fraud ‘is afterwards 


he entered into the contract on which he is| perpetrated upon the plaintiff by the mort- 


sued, rots 

As regards this particolar conse, out of 
which this-‘reference to a Full Bench has 
arisen, the facts being such as nre stated in 
the order referring the matter for our 
decision, I have myself no doubt that the plea 
of minority is bad. 


+ Oe ee 


The lst December 18785. , 


Present: 


The Hon'ble Sir Richard Garth, K£, Chief 
Justice, and the Hon’ble E. G. Birch, 
Judge. . 

Eizecution .Sale—Bond fide Purchaser without 

Notice— Mortgage Deed— Registration. 


Case No. 3000 of .1874. 


Special Appeal from a decision passed by 
the Officiating Judge of Chittagong, 
dated the 5th September 1874, affirming 
a decision of the Moonstff of Seetakoond, 
dated the 27th March 1874. 


. Mahomed Ashruf (Plaintif) Appellant, 
| 


VETSUS f 


Kureemoaddeen and others (Defendants) 
Respondents. 


Baboo Bhyrub Chunder Doss for 
Appellant, 


Baboo Grish Chunder Ghose for 
Respondents. 


A, after mortgaging his m erty to B, conveyed it by 
sale, as unincumbered, to ò, avho took proceedings 

against the mortgagor A, and obtained, a decree for 
possession. Meantime B brought a suit upon his’ mort- 
gage, and obtained a decree under which he sold the 
propery to D. B then sued D for possession : 

KLD that the Judge was right in fluding that the 

defendant, being a bond fide 
Out notice, was entitled to et 
the plaintiff.’ 

HKLD that the es deed, though unregistered, 
was valid against the later conveyance which was 1egis- 
tered, because the former did not requne to’ be regus- 
tered. 


Garth, C.J .—In this caso the first deed 
which.appears to have been executed was 
the mortgage, and whatever inteution the 
parties to it may ‘have had with regard. to 
third persons, ns between themselves it was 
undoub#dly: a valid instrument, and passed 
the property ‘from the mortgagor’ to the 
mortgagee ; ‘80 that the mortgngor could not 
Afterwards dispute the mortgugee’s title. 


urchaser for value, with- 
the property as against 


gnger, who professed to sell and convey to 
him, as uninoumbered, a property which he 
had previously conveyed to the mortgagee. 
This was no doubt a very scandalous trang- 
actidn. “Then the plaintilf, in order to make 
his title good, and to obtain possession under 
his purchase, took proceedings (not against 
the mortgagee, of whese interest he was 
ignorant, but) against the mortgagor, and he 
obtained n decree. It does not’ appear 
Whether he obtnined actual possession uuder 
that decree, and we do not think it matters 
much whether he did or not: but whilst this 
suit by the plaintiff for obtaining klng 
possession was going on, another suit was 
proceeding in the same Court between the 
mortgagor and mortgagee, in which a.decree 
was obtnined by the latter. As therefore 
the mortgnge was valid as between the 
parties to it, and as this decree was obtained 
by the mortgagee, it was competent for ‘him 
to put up the property for sale under his 
decree. He accordingly did so in 1873, aud 
the estate which the mortgagee had was sold 
tothe defendant, 

It is found by the Judge that the defend- 
ant purchased having no knowledge of the 
circumstunces ; that he purchased bond Ade 
for valuable consideration, and without 
notice. That being so, we see no reason for 
questioning the defendaut’s title. 

Then it is argued on the part of the 
plaintiff that the deed under which the plain- 
tiff purchased was registered, aud the mort- 
gage under which the defendant claims was 
not. That may be perfectly true, but the 
law did not make it necessary to register the 
mortgage deed; and. therefore ìt was a 
perfectly vulid instrument, and passed the 
estate which was sold to the auction-pur- 
chaser whether it were registered or no, 

It is also urged by the plaintiff, that when 
in May 1873 an attachmreut was issued 
against this property by the mortgagee, he, 
the plaintiff, took proceedings under Section 
246 of Act VIII of 1859 for the purpose of 
having that attachment set aside ; but the 
Judge who herrd the plaintiff’s application, 
and the evidence that he adduced on that 
oconsion, was not satisfied ‘that the plaintiff 
had possession at ‘that time. He therefore 
dismissed’ his claim. Jt is contended, how- 
ever, tnnt notwithstanding - the Judge's 
decision. these proceedings under Section 246 f 
should be considered as some notice to the’ 
purchaser of the plaintiff’s claims ; but it is, 
not shown that tlie purchaser knew’ anything 
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about these proceedings, either at the time 
or afterwards. We think, therefore, that 
they cannot be considered as any noticé@ to 
the purchaser, 

It is also said that the decree which the 
plaintiff obtained in 1871 onght to have 
been a notice to the purchaser; but a fnan 
is not bound to take notice of every suit 
going on in every Court; and there is no 
pretence for saying that the purchaser had 
any notice of that guit. 

Then with regard to the deed itself being 
registered, even supposing the purchaser to 
have had notice of the registration, he knew 
that his own title was under a mortgage deed 
which did not require to be registered, and 
which was prior in date to the plaintiff’s 
deed, and therefore there was no reason why 
he should not exercise his right of purchase. 

We think, therefore, the Judge was per- 
fectly right in finding that the defendant, 
being a bond fide purchaser for value, 
without notice, is entitled to hold this pro- 
perty ns agninst the plaintiff. 

The appeal will be dismissed with costs. 





The 26th November 1875. 


Present: 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Small Cause Court~New Trial-—Arbitration. 


In the matter of 
Surbo Chunder Acharjee, Petitioner, 


VETSHS 


Ram Boksh Chitlangee and another, 
Opposite Party. 


Baboo Bipro Doss Moohkerjee for Petitioner. 
No one for Opposite Party. 


Where a Small Cause Court Judge, after granting a 
new trial, referred the matter to arbitration and the 
arbitrators failed to make any award ; HELD that it was 
necessary that a fresh Judgment should be given by the 
Judge. , 


Jackson, J.—WE consider that the order 
compluined of must be set nside. The 
Judge of the Small Cnuse Court set aside 
his former judgment and granted a new 
trial. Haviug done that, whether rightly or 
wrongly, he referred the matter to arbitration. 
The arbitrators failed to make any award, aud 
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therefare the Judge considered he bad no 
further jurisdiction nnd made no order, But 
the original judgment having been set aside, 
it Was necessary that some further decision 
should be arrived at. The ease, therefore, 
must go back to the Small Cause Court in 
order that the parties may be heard, witneeses 
examined, and a fresh judgment given. 


The 80:h November 1875, 


Present: 
The Hon’ble F. B. Kemp, Judge. 


Rent Sutt--Bhowlee Tenures—Special Appeal— 
Act VIII (B. C.) of 1869 s. 102. 


Case No. 2696 of 1874. 


‘Special Appeal from a decision passed hy 
the Officiating Judge of Patna, dated 
the 27th June 1874, affirming a decision 
of the Officiating Additional Sudder 
Moonsiff of that district, dated the 26th 
May 1873. 


Shumbul Singh (Defendant) Appellunt, 
` 
versus 


Baboo Toondun Singh (Plaintiff) 
Respondent, 


Baboo Boodh Sen Singh for Appellant. 


Mr. C. Gregory and Baboo Bama Churn 
Banerjee for Respondent, 


In a suit for arrears of rent where the question was 
whether the defendants weie holding on payment of 
nugdee rents or as bhowlee tenants, HELD that the deci- 
sion was a finding of fact. 

Hep, further, that aa the suit was for an amount 
under Rs. 100, and as no question to vary the rate way 
determined, nor any question of title as between parties 
having sontheting alainis thereto, there was no special 
appeal. 


Tur defendant in this case is thd®pecial 
appellant. The plaintiff sued for arrears of 
rent aud the question to be decided betweeu 
the purties was, whether the a il wego 
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holding on payment of nugdee rents or 
were holding as bhowlee tenants. - The first 
Court found for the plaintiff and that deci- 
sion has been upheld by the Judge. The 
Judge has very carefully gone into the whole 
of the evideuce, documentary and oral, ad- 
duced by the plaintiff and has thrown the 
onus upon thé plaintiff to prove that the 
tenures held by the defendants are bhowlee 
and not nugdee. Of the documentary evi- 
dence adduced by the plaintiff the Judge has 
rejected all but the village papers filed by 
him ; and with reference to the oral evi- 
dence the Judge has found that the evidence 
of three respectable nnd independent parties, 
the mustajers of landholders in the neigh- 
bourhood established that the tenures in 
Mouzah Doma, the property of the plaintiff, 
are held in bhowlee. The Judge observes 
that he has come to the conclusion that the 
rates were not nugdes but bhowlee ; he says 
that he cannat think that the village papers 
for so many years are all fabrications, or that 
ths respectable and independent witnesses 
‘from the neighbourhood ‘who ‘have deposed to 
‘the bhowlee system as prevailing in the 
village since plaintiffs accession have any 
reason for making false statements in plain- 
tiff’s favour. He also thinks that the receipts 
produced by the defendants in support of 
their averment that the tenures were held at 
nugdee rates are fabricated. This is a clear 
finding on a question of fact after considering 
the whole of the evidence adduced by ‘the 
plaintiff in support of his allegation. But. 
there is also auother reason why this special’ 
appeal should be dismissed, namely, that: 
under Section 102, Act VIII of 1869; the’ 
amount sued for being onder Rs. 100 and no 
question to enhance or vary the rate, nor any 
question of title as between parties having 
conflicting claims thereto, has been’ deter-: 
mined by the decision of the Lower Court. 
and ‘therefore there is no special-appeal. It 
has been said that because there has been a 
finding that the rates are bhowlee and not 
nugdee, therefore there has been a decision on 
‘n ‘question ‘of right fo ‘vary the rate. The 
decision is that the rates are blowlee and 
have always been bhowlee ever since ‘the 
accession of the plaintiff, and that the defend- 
auts averment that they hold the land at 
mugdee rates is false. Therefore there has, 
in my opinion, been no decision varying the 
rates, gnd the appeal must be dismissed with 
costa, 
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The 80th November 1875. 


® Present : 


The Hon’ble F. B. Kemp, Judge. 
Decision in former Suit— Evidence. 
j ‘Case No. 3128 of 1874. 


Special Appeal from a decision passed by 
the Officiating Judge of Tirhoot, dated 
the 10ih September 1874, modifying a 
decision of the Moonsiff of Durbhangah, 
dated the lst September 1873. 


Omer Datt Jha (Defendant) Appellant, 
VETSUS 


Colonel James Burn, manager of the estate 
of Durbhangah Raj (Plaintif) Respondent. 


Baboo Jadub'Chunder Seal for Appellant. 


Baboo Unnoda Pershad Banerjee for 


‘Respondent. 

A decision in a suit to which plaintiff was not a party, 
though admissible as evidence, ‘cannot be held ‘to be 
conclusively binding upon him. 

Tue defendant is-thespecial appellant in this 
case. The suit was on the part of the Court 
of Wards on behalf of the Durbhangah Raj 
for rent. The area cultivated by the defen- 
dant and the jumma payable by him were in 
dispiite. The first Court found for the 
defendant, mainly relying upon a former deci- 
sion dated the 4th of February 1869, and also 
refusing to allow the plaintiff to file certain 
jumma-bundee papers because they were not 
filed, as the first Court considered, in proper 
time. It appears that on appeal the former 
Judge, Mr. Richardson, admitted these papers 
ag additional evidence under Section 854, 
stating his reasons for so doing ; and the 
present Judge has found that this supple- 
mentary evidence fully bears out the plain- 
tiffs conge for arrenrs of rent from:1277 to 
1279 ‘in fall, and not in part only as decreed 
by the Moonsiff. Then the Judge goes on 
to say that the decision on which the defen- 
dant mainly relies, namely, the decision -of 
Mr. Ruddock, dated 4th of February 1869, 
cannot'be held conclusively binding upon tha 
plaintiffs in this case. The Judge has con- 
sidered the effect of that decision, and has 
given his reasons for relying‘upon the evi- 
dence in this case taken under -the directions 
of the former Judge, namely, the,jJamwa- 
bundee papers, evidence ‘of the put- 
waree, &c. 

The grounds of appeal are that the Lower 
Appellate Court should have attached due 


1875.] Civil 


THE WEEKLY REPORTER. 


Rulings. 47] 


a T 


weight to the decision of Mr. Ruddock, and 
that the Judge has entirely overlooked it ; 
and that the Lower Appellate Court, before 
reversing the decision of the first Court, 
should have met the various reasons upon 
which that Court based its decision. Now 
it cannot be snid that the Judge has ower- 
looked this decision of the 4th of February 
1869, for he refers to it and says that it can- 
not be held conelusively binding upon the 
plaintiffs ; and there is no doubt that this 
opinion is quite correct. That is the opinion 
held also in the very case cited by the pleader 
for the special appellant in Volume XXII, 
Weekly Reporter, page 365. Then with 
reference to the second ground of special 
appeal, the first Court relied very much upon 
this decision of 1869, and the Judge has 
given his reasons why he considers that de- 
cision not to be binding upon the plaintiffs. 
He has alsa considered the evidence taken 
under the provisions of Section 354, and finde 
asa fact that that evidence fully bears out 
the plaintiff's case. 

The special appeal is dismissed with costs. 








The 80th November 1875. 


Present: 
The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. ` 
Res Judicata— Damages, 
Case No. 254 of 1874. 


Regular Appeal from a decision passed by 
the first Subordinate Judge of 24-Per- 
gunnahs, dated the 22nd June 1874. 


Lall Mohun Banerjee (Defendant) 
‘Appellant, 


versus 


Kndumbinee Dossee and another (Plaintiffs) 
Respondents. 


Baboos Mohinee Mohun Roy and Bhowanee 
Churn Dutt for Appellant. 


Baboos Ashootosh Dhur, Chunder Madhub 
Ghose, snd Lukhee Churn Bose for Res- 
pondents. 


Notwithstanding that plaintiff had recovered damages 
on account of an obstruction whereby water was kept out 
of lus fishery, and he precluded from receiving profits, 
defendant thought fit to maintain the obstruction : 

He.p that there was nothing to prevent plaintiff from 
Tecovering further damages by a fresh suit. 


Jackson, J.—Two questions are raised in 
this appeal, which is an appeal against the 


judgment of the Subordinate Judge giving 
damagés to the plaintiff. The first question 
is whether the plaintiff is entitled to main- 
tain the present suit for damages having 
recovered damages in & previous suit on 
account of the sume or rather similar cause of 
action. Itis not contended that the damages 
now sued for could have been included in the 
previous suit because they bad not, at that 
time, been incurred; but the plaintifs 
damages occurred at the time when the 
defendant, notwithstanding the decision iu 
the previous suit, thought fit to maintnin the 
obstruction whereby the water was kept out 
of the plaintiffs fishery, and whereby lic 
was precluded from receiving the profits 
of such fishery. It appears therefore thet 
there was nothing to prevent the plnin- 
tiff from recovering further damages that 
he might have suffered. Secondly, it is 
contended that the plaintiff could not claim 
damages for the whole year, but that, if at all, 
he was entitled to the damages of such por- 
tion of the year during which the obstruction 
was allowed to remain. Looking, however, 
at the circumstances of the case, we are not 
inclined to disturb the decision of the Court 
below on this point, nor are we inclined te 
think, looking at the sum awarded, that the 
amount awarded as damages is a heavy 
amount, 
The appeal must be dimissed with costs. 





The 1st December 1875. 


Present: 


The Hon’ble Sir Richard Garth, Kt, Chief 
Justice, and the Hon’ble E. G. Birch, 
Judge. 


Joint Decree-—Execution— Costs, 
Case No. 3186 of 1874. 


Special Appeal from a decision passed by 
the Second Subordinate Judge of Mymen- 
singh, dated the 9th March 1874, revers- 
ing a decision of the Moonsiff of Issur- 
gunge, dated the 30th November 1872. 


Ram Govind Surma Bhuttacharjee (Plaintiff; 
Appellant, 


- versus 


Soorjo Monee Debin and others (Defendants) 
Respondents. 


Baboo Grijq Sunker Mojoomd® for 
Appellant. 


Baboo Nullit Chunder Sea for Respondenta 
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In a suit to recover land against persons who claimed 
an interest in 4 plaintiff obtained a joint detree for 
coats against all the defendants, Two of the parties 
paid up their share, but the others did not: and the 
claim against the latter was enforced with interest 
against one of tha two former, who then sued the default- 
ers to recover the amount paid. The suit was decreed 
by the Bfoonsiff. One of the defendants who had not 
complained, at the time, that the original decree wasa 
joint decree, appealed to the Subordinate Judge who 
reversed the Moonsiff’s decree with regard to all the 
defendants, holding that the defendants in the original 
suit and decree ought to have been held liable for 
costs not jointly but according to their interest in the 


as gee that this decision was wrong. 

Garth, C. J—We think that the Subor- 

dinate Judge has mistaken the true purport 
aod application of the two authorities which 
he has cited. In the first of these authorities 
reported in XVI Weekly Reporter, it wne 
decided that where there were several defen- 
dants in a suit, who were co-sharersin a Joint 
Stock Company, and a certain amount of 
costs awarded aguinst them, they ought to 
contribute to such costs, not equally, but 
according to the nmount of their respective 
Shares in the concern. That is perfectly 
just. In the other case reported in X Weekly 
Reporter, costs were decreed aguinst some 
of the heirs of a deceased person, and they 
then brought a suit for contribution against 
other heirs who were interested with them 
in the property. + . 

In this suit they included a defendant who 
had no interest whatever, and the ‘Court 
held that as this defendant was improperly 
Joined, he was not linble to pay any costa, 

But this is a totally different case. Here 
we can only be guided by the decree. The 
suit was brought against four persons who 
all claimed an interest in the land which 
the plaintiff sought to recover, and the 
plaintiff succeeded in getting a joint decree 
against all the defendants for costs. The 

' defendant who is a respondent here does not 
appear to have complained at the time that 
the decree was a joint decree against them 
all, She might at the time have represented 
to the Court (if there was any thing in the 
point, which we do not think there Was, ) 
that she had no interest. Butshe did not do 
so, and the decree pnssed, and two of the 
parties paid their share; but the other parties 
did not, and allowed their share of the costs 
to remain unsatisfied for many years, at 
the end of which time it has, of course, with 
interest, amounted to a much larger sum. 
Then the plaintiff being one of the persons 
who hagin the first instance paid up his 
share of the costs, was called upon to pay the 
share which remained due from the other two 
defendants,. and he was obliged to pay it; 


and’ having paid it, he naturally brings this 
suit ngninst them. boa,” 

‘Fhe Moonsiff, after making certain deduc- 
tions from the amount, considered that the 
suit was rightly brought, and that they 
ought to pay Rs. 106-15 annas and 2 pies, 
and tosts. 

One of the defendants appealed against 
that order, and the Subordinate Judge held, 
upon the authorities to which we have 
already alluded, that the defendants in the 
original suit and decree ought to have been 
held liable for costs, not jointly, but accord- 
ing to their interest in the property. He, 
therefore, reversed the judgment of the 
Moonsiff, and reversed it, not only with 
regard to the defendant who hnd appealed to 
him against the MoonsifPs judgment, but also 
as regards the other defendant, who was 
apparently content with the judgment, and 
who certainly never appealed from it. 

We think the Subordinate Judge was 
wrong, and that his decision must be revers- 
ed; ond the decision of the Moonsiff res- 
tored. With regard to the original sum, 
Rs, 106-16-2, and the costs, they will be 
paid by the two defendants in equal shares ; 
nnd the defendant who appealed to the Lower 
Court, will pay the costs of that Court, and 
also the costs of the appeal to this Court., 


The Ist December 1876. 


Present : 
The Hon’ble F. B. Kemp, Judge. 


Deposition of a Kazee—Evidence. 


Case No. 2824 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 29th July 1874, reversing a decision 
of the Sudder Moonsiff of that district, 
dated the 5th January 1874. 


Mussamut Mujeedun and another (two of 
the Defendants) Appellants, 


Versus 


Musaamut Bintul Fatima (Plaintiff) 
Respondent. 


Moonshee Mahomed Yusoof for Appellants. 


Moonshee Abdool Baiee for Respondent.: 
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A copy of a deposition of’a Kazea ina former case, 
in which defendants were not parties, is not admissible 
as evidence while the Kazee is admittedly alive and can 
be examined. ba 


- Tue plaintiff in this case, special respond- 
ent in this Court, sued to establish her 
mokurruree right and recover possesaiom of 
1 dam 12 cowries out of 16 annas of certain 
mouzahs, on the ground of a mokurruree 
pottah, dated thed6th Fulgoon 1271, executed 
by Hafizunnisen, the defendant No. 2. 
and she sues also to cancel certain deeds set 
up by the various defendants who have 
nppenred in this case. She further alleges 
that her cause of action arose on the 25th of 
Assin 1280, Fuslee, when she wns disposses- 
sed. It is alleged by the plaintiff that 
Hafizunniasa, the defendant No. 2, executed 
this pottah in the name of the husband ot 
the plaintiff, that the plaintiffs husband 
obtained possession under it, nnd that after- 
wards after his denth the plaintiff hereelf was 
in possession; that the defendant No. 4, 
Moonshee Bandeh Ali, brought a suit on the 
basis of his deed of sale, but that the mokur- 
ruree right was not affected in any way by 
_ the decision in that case, and the plaintiffs 
husband remained in undisturbed possession 
until he died in August 1870; and that the 
plaintiff was forcibly dispossessed on the 
25th Assin 1280, ` 

In the first Court, the Moonsiff held that 
the possession of the plaintiff or that of her 
husband before the alleged date of ouster has 
not been proved either by documentary or 
oral evidence; that the receipts filed by the 
plaintiff to prove pnyment.of rent hud not 
been proved; that the witness Mahomed 
Hossein who was cited to prove these receipts, 
and who was alleged to be the writer of 
these receipts, denied his signature upon them 
to be his; that five witnesses, who were lessees 
nud residents of the disputed property, hnd 
been examined on behalf of the defendants, 
and that they had proved that the plaintiff's 
husband was not in possession. He therefore 
held that the plaintiff's claim was barred 
under the statute of limitation. - Then he 
goes into the question of the tukseemnamah 
on which the plaintiffs claim, if ary, must 
be founded, because it was Hafizun who 
granted the mokurruree, and Hafizun herself 
derives title under this deed. Referring to 
this deed, the Moonsiff says that only a copy 
of it has been filed, and thatit must first be 
proved that the original was lost before this 
copy can be accepted as evidence. 
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of the deed are fabricated. Then with refer- 
ence to the written statement alleged to have 
been filed by Mussamut Hafizunnissa adinit- 
ting the execution of the mokurruree pottah, 
the Moonsiff finds that it has not been proved 
to have been verified by Mussamut Hafizun- 
nissa, but that the verification purports to 
have been made by her son Mahomed Hos- 
sein, and Mahomed Hossein, who has been 
examined, denies that he verified any such 
written statement; nnd that as the plaintiff 
was ‘bound not only to prove her possession, 
but also to prove the right of her granter 
Mussamut Hafizunnisea, and as she has 
failed to prove both these points, the suit of 
the plaintiff must be dismissed. ‘The enre 
then went on appeal before the Subordinare 
Judge, Moulvee Syud Imdad Ali. He after 
setting forth the allegations of the plainr, 
and the written statements of the various 
defendants, turned his attention first, not to 
the question of possession, but to the tukseem- 
namah itself, I do not say that he was wrong 
in doing so, but it shows that the Subordi- 
nate Judge laid stress upon the tukseem- 
namah, inasmuch as the plaintiffs grantor’s 
right was derived from that deed. With 
reference to that document, he found that any 
doubt which the Moonsiff entertained regm d- 
ing this tukseemnamah, is clearly removed by 
the deposition on oath of Vilayut Hossein, 
the son-in-law of Mussamut Amanee who 
executed the tukseemnamah, the writer of 
that document, and other witnesses. There- 
fore it is necessary to see what Vilayut 
Hossein really says in the matter of- this 
tukseemnamah,. I have already said that 
the Moonsiff clearly found that the words 
“oghaeruh ” were fabricated ; and, looking 
to the copy of the deed inspected by tho 
Court, there is no doubt that the Moonsiff is 
perfecily right in making that remark. Now, 
Vilayut Hossein, the writer of the der the 
namah, after deposing that the plaintiff and 
her husband were in possession, which he 
subsequently qualifies by saying that what 
he said with reference to the plaintiff's 
possession and dispossession was hearsay, 
goes on to say that the book inewhieh the 
original of this tukseemnamah was written 
has been stolen; that he was the mohurrir of 
the Knzee; that he wrote the original ns well 
as the copy; that the Kazee Kurreem Hoss: in 
told him that the original had been lost, and 
that he, the witness, was to put in the copy 


| of the tukseemnamal in this case. "Ho was 
Further | 


then asked with reference to the words 


he saya that the words “o ghaeruh” and |“ o ghaeruh” in that deed, and he stated that 
others, which are to be found in the 9th line | these words were “ mukrooz,” or erased aud 
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fabricated. The Kazee is admittedly alive, 
but it is said that he was sick, and that he 
had to goto Arruh for medical advice; and 
the Subordinate Judge, instead of postponing 
the case for his examination, has received as 
evidence his deposition in another case, and 
ndmitted the copy of the tukseemnamah. 
But be that as it may, it is clear from the 
evidence of Vilayut Hossein and upon ins- 
pection of the copy of the deed itself, that 
Hafizunnissa, through whom the plaintiff 
derives title, had no right whatever under 
this tukseemnamah, The original ancestor was 
Mnhomed Fuckeer, who had two sons and 
two daughters. The second son was Mosahib 
whose wife was Amnnee, the alleged execu- 
tor of the tukseemnameh. She had two sons 
nnd four daughters. Now, in the tukseem- 
namah admitting it to be a genuine document, 
it recites the share of Mussamut Amanee to 
be 2 annas 16 dams in certain mongahs of 
which she gives 3 dams, not to her immedi- 
ate lineal descendant, but to Fuzl Imam, the 


son of Mussamut Mudeya, the daughter of |. 


Miuhomed Fuckeer, and 3 dams to Mussamut 
XImamun, the daughter of Mussamut Khepoo, 
another daughter of Mahomed Fuckeer. Now, 
if it had been the intention of Mussamut 
Amnnee to give any portion of this property 
to Mussamut Hafizun, it is clear that she 
would have stated it in the same way and 
with the same particulars as she ling done in 
giving 3 dams to Fuzul Imam and 8 dams 
to Mussamut Imamun. I, therefore, entirely 
concur with the Moonsiff in holding that the 
deed, in so far as the interpolation admitted 
by the writer of it, Vilayut Hossein, with 
reference to the words “o ghaeruh ” is con- 
cerned, passed no title whatever. to the grantor 
of the mokurruree. Further it is very 
clear that the Subordinate Judge has made 
use of a written statement of Hafizannisan 
in thig cense, which is no evidence whatever 
as apainst the defendants, and which written 
statement moreover is not admitted by 
Hafizuunissa, and was found on examina- 
tion of her son not to have been attested by 
him as it purports to be. Then he has also 
admitted as evidence a copy of a deposition 
of the Kuzee in a former case, in which the 
defendauts were not parties while the Kizee 
is admittedly alive, and could have been 
examined, : 

On the whole case, therefore, it appears 


has come toa wrong finding upon the tuk- 
seomnameah which is the basis of the plaiu- 
tife title, 

The appeal is decreed, the decision of the 
Subordinate Judge reversed, and that of the 


Pioonsiff restored with all costs, 
e 





The 2nd December 1875. 


Present: ° 
The Hon’ble F. B. Kemp, Judge. 


Hindoo Widow — Maintenance — Jurisdiction — 
Hindoo Law. 


Case No. 281 of 1875. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 17th Decem- 
ber 1874, reversing a decision of the 
Moonsiff of Pursa, dated the 26th 
August 1874. 


Mussamut Hema Kooeree (Plaintiff) 
Appellant, 


VETSUS 


Ajoodhya Pershad (Defendant) Respondent. 
Mr. M. L. Sandel for Appellant. 


Baboo Bama Churn Banerjee for 
Respondent. 


Following a previous ruling, it was HELD that a suit 
for maintenance is not cognizable by the Small Cause 
Coun ta. 

Under the Bengal law, the widow of a son who left 
no property, cannot compel her father-in-law to make 
her a pecuniary allowance ın lieu of maintenance, if she 
refuses to reside in his house as a member of his family. 
But, under the Mitakshara, the question is whether the 
father and son were joint in estate, and whether any 


joint estate was left by the son burdened with the pay- 


ment of such maintenance. 


Tms is a suit instituted by Mussamut 
Hema Kooeree for maintenance from Falgoon 
1280 to Assin 1281. The suit was laid at 
Ra. 24. The defendant is the father-in-law 
of the plaintiff. The Court of first instance 
gave the plaintif a modified decree awarding 
Rs. 20, or at the rate of Rs. 2 per mensem 
instead of Rs. 3 as claimed by the plaintiff. 
On appeal, the Judge of Sarun says that 
the plainiiff’s husband died at the age of 
13, twenty-two years ago; that the plaintiff 
has not found it necessary to make any com- 


to me very clear that the decision of the | plaint during all this time ; that the defendant 
Moonsif#is a right decision, and that the was shown to have only Rs. 15 of property 


Subordinate Judge has wholly misunder- 


stood the case; he has admitted evidence! whatever the moral obligation might be 
‘Which he should not have admitted, and he . 


yearly, and that, under these circumstances, 


the Judge does not think that there is any 
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legal obligation compelling the defendant 
to give maintenance to the plaintiff. He 
therefore decreed the appeal with costs.e A 
preliminary objection is taken by the pleader 
for the special respondent, the defendant in 


the Court below, to the effect that this suit 


being-of a nature cognizable by the Small 
Cause Courts, and the sum claimed being 
small, namely, Rs. 20, no special appeal will 
lie under Sectien 27. In the course of the 
argument, the pleader for the special respon- 
dent referred to decisions of the Bombay High 
Court, pages 78 aud 75, Volume IV, and to 
a decision of this Court in Volume VI, 
Weekly Reporter, page 286. On the other 
side, the pleader for the special appellant 
refers to decisions at page 75, Volume IIL. 
Bombay Reports, and at page 13, I Wyman’s 
Reports, Small Cause Court References, a 
decision by the late Chief Justice Sir Barnes 
Peacock and Mr. Justice Louis S. Jackson. 
The decisions in Volume IV, Bombay High 
Court Reports, are both by the same Judges. 
The decisions of that Court are conflicting, 
and those decisions are not binding upon this 
Court. In the decision in Volume VI, 
Weekly Reporter, page 286, the question was 
‘whether the Small Cause Court had jurisdic- 
tion for the determination of a right to 
receive maintenance, and the late Justice 
Sumboo Nath Pundit, who decided the case, 
says that the Small Cause Court would have 
jurisdiction only as regards arrears of fixed 
maintenance ; but the learned Judge gives no 
reasons for his decision, and the Judge who 
aat with him, namely, Mr. Justice Bayley, 
has in avother case in Volume IX, Weekly 
Reporter, page 214, decided thata suit by a 
Hindoo widow for atrears of maintenance is 
not cognizable by a Small Cause Court. In 
the decision to which the pleader for the 
apecial appellant refers, by the late Chief 
Justice Sir Barnes Peacock and Mr. Justice 
L. S. Jackson, those learned Judges in pass- 
ing their decision give reasons for the con- 
clusion at which they arrive. They say that 
they are of opinion that n suit for muinte- 
nance is not cognizable by the Small Cause 
Courts, as it is not a claim for money due 
upon a contract, and it does not fall within 
the definition of any of the other claims 
made cognizable by Small Cause Courts by 
Act XI of 1865 Section 6. I therefore 
think, following that ruling, that the preli- 
minary objection must be overruled. 

Then with reference to the case itself, it is 
clear that the decision of the Judge ia very 
unsatisfactory. He holds that, because the 
plaintiff ‘has not found it necessary to-make 





any complaint since the death of her husband, 
which occurred twenty-two years ago, there- 
fore her claim must be a bad one. Now limi- 
tation does not govern this case, the claim 
being on & recurring canse of action, and it 
may be as stunted by the plaintiff, which 
point the Judge does not take into consid+t- 
ation at all, that until her father-in-law 
martied again, there was no necessity for her 
to make any complaint against him for main- 
tenance. In her plaint she distinctly stntes 
that it is only since the marriage of her 
father-in-law and owing to disputes betwuen 
her, the plaintiff, and her step mother-in-law, 
that her complaint or cause of action has 
arisen. Then the Judge says that, becauzo 
the defendant is shown to have only propatty, 
yielding an income of Rs. 15 a year under 
such circumstances there is no legal ohli- 
gation, whatever the moral obligation mixht 
be, which compels the defendant to giang 
maintenance to the plaintiff. Now, the caso 
of the defendant was that his son had left no 
property to which the father had succeeded ; 
and the issue in the Court below, as gathered 
from the decision of the Moonsiff, was 
whether or not, according to the defendaut’s 
statement that the plaintiff had no right to 
receive maintenance from the defendant by 
reason of the plaintiff’s husband having left no 
estate, the plaintiff’s claim for maintenance 
from the defendant was a valid one. Now 
this issue was not tried by the first Court, 
nor has it been tried by the Judge. Under 
the decision of the Full Bench to be found 
in Volume X, Weekly Reporter, commencing 
at ‘page 89, which wasa case governed by 
the Bengal law, the widow of a son who 
left no property, cannot compel her father-in- 
law to make her a pecuniary allowance in 
lieu of maintenance, if she refuses to 1erido 
in his house as a member of his family. 
Therefore in a case governed by the Bengal 
law, if it can be established that the son left 
property, it would follow that the widow 
would be entitled under this ruling to mainte- 
nance ; bat the present case is governed by 
the Mitakshara law, and the question to ho 
decided is whether the father and son were 
joint in estate, and whether any joint estuta 
was left which was burdened with the pay- 
ment of proper maintenance to the plaintiff, 
the defendant’s daughter-in-Inw. As there 
has been no finding upon this question, the 
case must go back, and the Judge will direct 
the Moonsiff to come toa finding wpon this 
question, and, if necessary, ‘to fix the rate of 
maintenance. If the finding then arrived at 
by the Moonsiff be appealed against, „tito 
o 
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Judge must also come to a fresh decision 
upon these points. Costs to follow the 
result. The case is therefore remanded for 


the above purpose. 


The 2nd December 1875. 


Present: 
The Hon’ble F. B. Kemp, Judge. 
Act IX of 1871 Sch. II Art. 10—Limitaton. 
Case No. 47 of 1875. 


Special Appeal from a decision passed by 
the Subordinate Judge of Shahabad, 
dated the 6th October 1874. affirming a 
decision of the Moonsiff of Sasseeram, 
dated the 27th March 1874. 


Bhagbut Dobey (Plaintiff) Appellant, 
versus 
Moorad Ali Khan (Defendant) Respondent. 
Mr. H. E. Mendes for Appellant, 
Mr, C. Gregory for Respondent. 


The limitation of one year governing a snit to set 
aside an execution sale, runs, not from the time when 
the intending plaintiff obtained knowledge of the sale, 
but from the time when the purchaser took actual 


possession. 

Tue plaintiff, special appellant, Bhagbut 
Dobey, brought this suit claiming a right 
of pre-emption. Both Courts have thrown 
out his suit as barred under the statute of 
limitation, inasmuch as if was not instituted 
within one year from the time when the 
purchaser taok actunl possession under the 
sale sought to be impeached. See 2nd 
Schedule Act IX of 1871 Article 10. 
In the first instance, the Moonsiff had not 
come to a very clear finding as to when the 
vendee took possession of the property. 
‘The case was therefore remanded to him 
under Section 354, with directions to examine 
the pnrties to take evidence, and to find 
cleaily when the vendee got actual posses- 
sion. ‘These orders were complied with ; 
the plaintiff did not appear, but the defend- 
ant appeared and was examined and also 
witnesses for both parties, and the Moonsiff 
came to n clear findiug that the vendee got 
possession in 1279, and that therefore the 
plaintiff’s suit was barred under the statute 
of limigftion. On appeal, the Subordinate 
Judge confirmed that findibg after consider- 
ing the evidence. One of the grounds of 
 Apecial appenl is that the Lower Courts 


ought to have computed the period of limita- 
tion from the time when the special appellant 
cnme to the knowledge of the sale or in 
Aghrain 1280. The law states clearly that 
the period of one year is to run not frem 
the time when a party obtains knowledge 
of the sale of the property, but from the 
time when the purchaser takes actual posses- 
sion under the sale sought to be impeached. 
It has been found as a question of fact by 
both Courts that the purchaser got posses- 
sion more than one year before the suit was 
instituted. i 

The special appeal is therefore dismissed 
with costs. , 


The 2nd December 1875. 


Present: 


The Hon’ble A. G."Macpherson and 
G. G. Morris, Judges. 


Act XI of 1865 s. 37.—“ Settlement "—Con- 
struction, 


Case No. 2880 of 1874, 


Special Appeal from a decision passed by 
the Officiating Judge of Chittagong, 
dated the 13th August 1874, affirming a 
decision of the Moonsiff of Howla, dated 
the 5th February 1874. 


Raj Chunder Chowdhry (Defendant), 
Appellant, 


VErTsus 


Shaikh Busheer Mahomed (Plaintiff) 
Respondent, 


Baboo Aukil Chunder Sen for Appellant. 
Baboo Kalee Mohun Dass for Respondent. 


In Act XI of 1859 a. 87, the word “settlement ” refers, 
not to the permanent settlement, but to the settlement 
which took place after the resumption by Government 
of the lands previcusly held as lakkiraj. 


Macpherson, J.— Ws think that the Judge 
is wrong in the constraction which he hag 
put upon the word “settlement ” in the first 
paragraph of Section 87 of Act XI of 1869, 
The word, as there used, refers not to the 
permanent settlement, but to the settlement 
which took place after resumption by Govern- 
ment of the lands previously held as lakhiraj. ` 
That this is so, is evident when the whole 
of the section is read together; and where 
the permauent settlement is referred to, 
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namely, in the first of the Exceptions imme- 
diately following, the worda “permanent 
settlement” are used. e 

The case must go back fog the Lower Court 
to determine whether the defendants prove 
their right to remain in occupation of this 
land. 

They set up an témamee tenure. But the 
Judge says that they admit they cannot show 
that their holding extends further back than 
1834. Therefore they cannot come within 
the first Exception to Section 87. That 
being so, it will be for the Judge to decide 
whetber, under the second or any other Excep- 
tion, or under the proviso with which the 
section concludes they can make good their 
right to remain in possession. The Court 
must decide also what the nature of their 
tenure is, if they prove any right. 

The Lower Court states that the plaintiff 
conceded the defendant’s claim to a right of 
occupancy in 2 kanees 7 gundas and | cowree 
of the lands in suit: and supposing the 
defendants fail in establishing their ttmamee 
tenure, they would be entitled to the benefit 
of the concession thus made, 

The plaintiff's pleader bere is instructed 
to deny the accuracy of the Judge’s state- 
ment that that concession was made. But we 
must take the Judge’s statement to be final, 
If the Judge was wrong in saying the plain- 
tiff made the concession, it was the plaintiffs 
duty to get the matter set right at once, and 
to have applied for that purpose to the Judge 
as soon ds possible after he delivered his 
judgment, 

The case is remanded for retrial. 
costs will follow the result, 


The 


The 2nd December 1875. 


Present: 


The Hon’ble A. G. Macpherson and 
G. G. Morris, Judges. 


Transfer from Husband to Wife— Onus Probandi. 
Case No. 2634 of 1874. 


Special Appeal from a decision passed by 
the Officiating Additional Subordinate 
Judge of Tipperah, dated the 4th July 
1874, modifying a decision of the Moon- 
siff of Nasirnuggur, dated the 11th 
August 1878. 


Hur Chunder Dutt (Defendant) Appellant, 
VETSUS 


eee Urshudoonnisaa Bibeo (Plain) 
~- -` - Respondent. 
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Baboo Bharut Chunder Dutt for Appellant. 
Moonshee Serajul Islam for Respondent. 


In a suit by a wife to recover property alleged to 
have passed to her from her husband under a kobaloh 
the execution of which is undoubted, where the question 
is whether the transfer represented a real or simply a 
paper transaction, itis not for the Court to presume 
but for the plaintiff to prove that there was substantial 
consideration. 


Macpherson, J. — Tura case must be 
remanded to the Subordinate Judge, iu order 
that he may decide the true issue in the case, 
which is whether the kobalah which has 
been upheld by the Subordinate Judge did 
or did not represent a real transaction which 
passed the property out of the husband into 
the wife, who is the plaintiff in the present 
suit. There is no doubt that the kobalah 
was executed, and that, so far as the mere 
document is concerned, the husband did 
profess to transfer the property to his wife. 
Bat the question is whether or not that was 
simply a paper transaction. To uscertain 
this, the Court must find out whether there 
was any substantial consideration for the 
kobalah. The wife says that the considern- 
tion was that the husband, having appropri- 
ated certain monies belonging to her, made 
over this property to her by way of repay- 
ment., If she proves that this was so, then 
she proves that the sale was for valuable 
consideration ; and in that event she pro- 
bubly is entitled to succeed in the present 
suit. 

But the question whether the case which 
she makes is true or false must be decided 
on the evidence which bas been recorded, 
and not upon mere suggestions or specula- 
tions as to what may possibly or prokably 
be the true state of facts, In short the 
plaintiff must prove her case ; and, if she fails 
to do so, her suit must be dismissed. 

It is not for the Court to presume that the 
transaction was for substantial consideration 
and really passed the property. Before the 
plaintiff can succeed, it must be proved on 
the evidence that the transaction was a real 
one. 

The case is remanded to the Lower Ap- 


| a Court. Costs will follow the result, 


Tl oe 
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The 2nd December 1875. , 
Present: | 
The Hon’ble A. G. Macpherson and 
G. G. Moris, Judges. 
Small Cause Court—Jurisdiction—Accounts— 


Act XXIL of 1861 8. 27—Special Appeals. 
Case No. 8061 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Rajshahye, 
dated the 1st August 1874, reversing a 
decision of the Moonsiff of Beauleah, 
dated the 9th February 1874. 


Debukee Nandan Sen and others (Defendants) 
j Appellants, 


werTsus 


Mudhoo .Muttee Goopta and another 
(Plaintiffs) Respondents. 


Baboos Mohinee Mohun Roy and Ktshoree 
Mohun Roy for Appellants. 


Baboo Bhyrub Chunder Banerjee 
for Respondents. 


A suit for money due on a contract within the mean- 
ing of Act XI of 1865 s. 6 is none the less cognizable 
by a Small Cause Court, because it may be necessary to 
go into the accounts of both parties to see whether the 
amount claimed 18 really due or not, 

Where a suit is improperly brought in a Civil Court 
which has no jurisdiction to entertain it, instead of in 
a Small Cause Court which has jurisdiction, Act XXII 
of 1861 s. 27 does not bar the, parties coming up in 
special appeal to have the matter set right. 

Macpherson, J.—WE think that in this 
case the Moonsiff was right in holding thut 
the proceedings throughout have been without 
jurisdiction, because the suit is of a class 
cognizable by the Small Cause Court of 
Rampore Beauleah, and is therefore one 
which, under Section 12 of Act XI of 1865, 
coulg not “be heard or determined in any 
“other Court having jurisdiction within the 
“local limits of the jurisdiction” of that 
Small Cause Court. 

The suit is for a balance claimed to be 
due on account of rents of the plaintiff's 
gemindaries collected by the father of the 
defendants. Itis suit in which money is 
claimed a3 due on a contract within the 
meaning of Section 6 of Act XI of 1865; and 
therefore is a suit cognizable by the Small 
Cause Court, as the amount claimed did not 
exceed Rs. 500. And it is none the less 
cognjsfole by the Small Cause Court, because 
it may have been necessary to go into the 
accounts of both parties to see whether the 
* amount claimed is really due or not. Section 6 
e 


THE WEEKLY REPORTER. Rulings. [VoL XXIV. 





contemplates the possibility of having to 
examine accounts between parties, for it says :— 
“Phe following are the suits which shall be 
e cognizable by Courts of Small Causes, 
‘namely, claims for money due on bond or 
“other contract . . or for damages 
“when the debt, damage or demand does not 
“exceed in amount or value the sum of five 
“hundred rupees whether on balance of 
“ account or otherwise”, tlre only balance of 
“account excepted being “a balance of 
“partnership account, unless the balance 
“shall have been struck by the parties or 
“their agents.” 

In thus deciding, we are in accord with 
the decision of a Division Court in the case 
of Joogul Kishore Roy v. Rughoo Nath 
Seal, reported in XX Weekly Reporter, 


p. 4. An order made by another 
Division Court in the case of Krishna 
Kinkur Roy «v. Madhub Chunder 
Chuckerbutty (XXI Weekly Reporter, 


p. 288) may perhaps appear to decide the 
same question differently. But the Judges, 
in the latter case, merely concurred in the 
opinion of the Judge of the Small Cause 
Court, who made the reference to this Court. 
The opinion was that the suit (which in- 
volved intricate accounts) should be tried 
by the ordinary Civil Court, and not by the 
Court of Small Causes. The technical 
question of jurisdiction was not raised either 
by the Judge of the Small Cause Court or 
by this Court: and the whole matter seems 
to have been treated more as one of couveni- 
ence than of strict law. Moreover, no one 
appeared to argue the cnse in the High 
Court. ' 
It is snid that, as the present case has been 
tried by the Civil Court, we have no right 
to meddle’ with its decision, because Section 
27 Act XXIII of 1861 says:—“ No special 
“appeal shali lie from any decision or order 
“which shull be passed on regular appeal by 
“any Court subordinate to the High Court, in 
“ony suit of the nature cognizable in Courts 
“of Small Causes, when the debt, damage 
“or demand for which the original suit sball 
“be instituted shall not exceed Rs, 500: but 
“every such order or decision shall be 
final,” 
But Seotion 27 of Act XXII of 1861 
applies only to a suit which is properly 
brought in a Civil Court, because there is no 
Small Cause Court having jurisdiction to 
entertain it. : 
Where a Small Cause Court has been 
constituted, that Court alone bas jurisdiction 
in a certain class of cases. But where no 


1875. | Crvil 





Small Cause Court has been constituted, that 
same class of cases must be brought in the 
ordinary Courts. If they are proptily 
brought in the ordinary Courts by reason of 
there being no Small Cause Court having 
jurisdiction, then (and then only) Section 27 
of Act XXIII of 1861 is applicable. That 
Section is not to be construed as meaning 
that if a suit is improperly brought in a 
Civil Court wltich has no jurisdiction to 
entertain it, instead of ia a Small Cause 
Court which has jurisdiction, the parties 
cannot come up in special appeal to have the 
matter set right. We have no doubt that a 
special appeal does lie ia such bnses. 

We set aside the decree of the Subordinate 

Judge. The appeal is allowed, and the 
plaintiff's suit dismissed, on the ground that 
it ought to linve been brought in the Small 
Cause Court of Rampore Benuleah, and that 
the Moonsiff had no jurisdiction. 
- The plaintiff must pay the costs of this 
nppeal, and of the proceedings out of which 
this nppeal arises, that is to say, of the last 
hearing before the Subordinate Judge. 


The 6th December 1875. 


Present : 
The Hon’ble A. G. Macpherson and G. 
G. Morris, Judges, 
Decrees. 


Case No. 3073 of 1874. 


Special Appeal from a decision passed by 
the Subordinate Judge of Mymensingh, 
dated the 10th August 1874, affirming a 
decision of the Moonsiff of Nittrokona, 
dated the llth March 1874. 


Srishteedhur Bhuttacharjee (Defendant) 
Appellant, 


VETSUS 


Kalee Doss Dey and others (Plaintiffs) 
Respondents, 


Baboo Roykunt Nath Doss 
for Appellant. 


Baboo Bussunt Coomar Bose 
for Respondeuts. 
A decree should show distinctly and accurately what 
property it deals with. 
Macpherson, J.—Tais case is remanded 
to the Lower Appellate Court simply in order 
that the Court may set out distiuctly in its 
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decrea, the boundaries and details of the 
property which it intends shall be covered 
by the decree. 

Every decree should, on the face of it, 
show distinctly and accurately what propeity 
it deals with. A decree which merely refers to 
the plaint in another suit for such information 
ig sure to lead to inconvenience and confusion, 
aud to pat the parties to unnecessary expense. 

Each party will pay his own costs of this 
appeal. 





The 7th December 1875. 


Prasent: 
The Hon’ble F. B. Kemp, Judge. 


Act VIII (B.C.) of 1869 s. 102—Special 
Appeal, 


Case No. 2589 of 1874. 


Special Appeal from a decision passed by 
the Officiating Judge of Patna, dated 
the 13th July 1874, modifying a decision 
of the Officiating Sudder Moonsiff of 
that district, dated the 30th June 1874. 


Baboo Juggur Nath Singh (Plaintiff) 
Appellant, 


versus 
Bhikun Roy (Defendant) Respondent. 
Baboo Nil Madhub Sen for Appellant. 


Mr. ©. Gregory for Respondent. 


In a suit for rent where both the Lower Courts fo ind 
on the question who had been ın enjoyment of rent 
and on that question alone, and the elaim was under 
Rs. 100, it was HELD that no special appeal lay. 


Tue judgment in this ease will govern 
epecial appeals Nos. 2596, 2595, 2590 and 
591 of 1874. The suit was for, ren. 
The amount claimed in all these five 
aprenls is under Rs. 100. A preliminary 
objection was taken by the special respon- 


-| dent, that under Section 102 of Act VIII 


(B.C.) of 1869, no special appeal li's, 
inasmuch as no question relating toa title 
to land or to some interest in land 
between the parties having conflicting claims 
thereto has been determined by the judgmeut 
of the District Judge. On referring to the 
decision of the Moonsiff, I find that the issue 
laid down by him involves the simple ques- 
tion as to who had been in e of 
rent? namely, whether the plaintiff, as alleged 


“by him, bad been in enjoyment of 124 annns 


share or of only 10 anvas as alleged by thé 
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defendant, ‘The Moonsiff in his decision 
also says: “Question of title I cannot touch 
in these simple rent-suits, being bound 
under the present law to limit my Inquiry 
to the question of possession of the parties.’ 
In this view of the matter, that is under 
‘tthe limited power given to him by the 
preeent rent law, he was of opinion that the 
plaintiff had proved his possession and enjoy- 
ment of 12 annas share of rent. In 
appeal, the Judge, although he does, as the 
Moonsiff also does, give the history of the 
case and of the three previous litigations, 
finds on the issue laid down by the firat Court 
that the plaintiff has not shown that he got 
rent of the 12 annas share from any 
of the ryots before the year in dispute, and 
therefore the Judge holds that the Moonsiff 
was wrong in finding that the plaintiff had 
12 annas share and not 10 annas in 
his possession. Both Courts having found 
on the question of enjoyment of rent and 
that question only, and as I have already 
anid the claim being under Rs. 100, no 
special appeal lies. The appeal is dismissed 
with two sets of costs in each case. 


The 7th December 1876. 


Present : 
The Hon’ble F. B. Kemp, Judge. 


Special Appeal—Issues. | 
Case No. 3071 of 1874. 


Special aie from a decision passed by 
the Subordinate Judge of Gya, dated 
the 31st August 1874, affirming a deci- 
sion of the Moonsiff of Nowabad, dated 
the 17th March 1874. 


Goodri Khan (Plaintiff) Appellant, 


r Versus 


The Collector of Gya and others 
(Defendants) Respondents. 


Baboo Boodh Sen Singh for Appellant. 
Baboos Juggodanund Mookerjee and Nil 
Madhub Sen for Respondents. . 

A plaintiff cannot be allowed in special appeal-to 


taise a entirely new issue, on the ground that the 
Court below has not tried the real pomt in the 


Tue plaintiff is the special appellant in 
this case. The suit was to obtain an 
ordtr to be allowed to erect a pucka bridge, 
the dimensions of which are given in the 
plaint, in a place marked A-Alif in the map 
of the spot, at the expense of the plaintiff, 
to open a road to serve as a passage for 
men &c. to pass over the bridge, by closing 
up a bund made of mud in a place marked 


jim. 


The first Court gave the plaintiff a modi- 
fied decree ; that is to say, “the bund was 
to stand for two cubits, and the rest to 
be broken down and diminished, the defen- 
dant to be aHowed to drive his carringes 
over the old road, and only the men to be 
allowed to pass over this road.’ The decrea 
of the Moonsiff ia absolutely unintelligible. 
What he means.by the defendant being 
allowed to drive his carriages over the road 
and only the men being allowed to pass 
over this road, is not at all intelligible. 
Howe’’er, be that asg it may, the plaintiff, 
the Collector, and the defendants Deo Nath 
Singh. and others, appealed against this 
decision to the Subordinate Judge. The 
Subordinate Judge laid down certain issues 
according to the plendings in the cuase, and 
decided ngainst the plaintiff on all those 
points. He finds that the bund is an old 
bund ; that this bund and the Jand on which 
the plaintiff wants to erect a pucka bridge 
are both Government properties, and that 
the road which the plaintiff wishes to close 
has also existed from a very long time. 
The Subordinate Judge has accordingly 
dismissed the plaintiffs suit. 

In special appeal, the plaintiff wishes to 
raise an entirely new issue, and urges that 
the Court below has not tried the real point 
in the case, All that I can say with 
reference to this Objection is that the plain- 
tiff and the defendants both .went to trial 
upon the issues framed in the Court below, 
and it was the duty of the plaintiff to see 
that proper issue was raised. The other 
grounds of special appeal were not pressed 
before the Court: they are also untenable. 

The appeal must therefore be dismissed. 
Each set of defendants will get their costs 
separately. 


CRIMINAL RULINGS. 





The 29:h April 1875. 


Present: 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Stamp Act, ss. 24, 29, §&e.—Procedure— Party 
liable to Penaliy. - 


(Miscellaneous Case No. 78 of 1875.) 
- ` * The Queen 


versus 


Nadi Chand Poddar, Petttsoner. 
Baboo Kashi Cant Sein for the Petitioner. 
Baboo Juggodanund Mookerjee, the Junior 


Government Pleader, for the Prosecution. 


That which the Magistrate has to adjudicate upon, 
on a prosecution coming before him under s. 24 of 
the Stamp Act, is whether an offence against the Act 
has been committed, and whether the prosecution has 
been brought before him by the proper officer. Any 
person who makes himself liable by committing an 
offence within the terms of s. 29 and the following 
sections and who 1s piosecuted by the Collector or other 
officer duly empowered, may be convicted by the Magis- 
trate under s. 44, 

' If aninstrument called a promissory note or other 
document of that kind and as such liable to the duty 
imposed by the Act is not duly stamped, the person 
subject to poney is the person who makes it, and not 
the person in whose favor it 1s made. 

The Magistrate of the District should not himself ry 
a case in which he instituted the prosecution as Col- 
lector. 


Jackson, J.—THE petitioner Nadi Chand 
Poddar who appews to be a trader, carrying 
on business in the Tipperah District, has been 
fined by the Magistrate of that District, in 
respect of four separate acts of evasion 
of the Stamp Law Act XVIII of 1869, and 
has been fined in each case Rs. 50 with the 
_ alternative of one month’s rigorous impri- 
sonment in each cage. I find no forinal 
conviction in this case ; aud the conviction 
ond the judgment appear to bo contained 
wholly in.the manuscript decision of the 
Magistrate Mr, Alexander, dated the 16th 


December 1874. The way in which this 
case came before the Criminal Court is as 
follows :—Nadi Chand brought a suit agninst 
one Gopeenath in the Moonsiffs Court of 
Toobkibagrah and produced as an exhibit in 
that suit an instrument contained in a leaf of 
his khatta-book which the Moonsiff observed 
to be unstamped ; but being satisfied on the 
explanation of the plaintiff, that no evasion 
of the Stamp Law had been intended, the 
Moonsiff levied the proper amount of stamp 
duty and penalty, and the instrument was 
thereupon filed. ‘The suit coming on for 
trial, the Moonsiff had occasion to observe in 
the course of examining this khatta-book 
that many similar instruments or writings 
were to be found in it none of which were 
stamped. He did not, therefore, alter the 
Opinion which he formed in respect of the 
particular item in dispute in this suit, but 
considering that repeated instances of iu- 
struments unstamped in the same khatta 
evidenced an intention on the part of the 
plaintiff to evade the Stamp Law, he acted as 
he considered under Section 22 of the Act, 
impounded the khattn-book and sent it to 
the Collector. The Collector thereupon, as 
he considered, under Section 24 of the same 
Act, prosecuted the prisoner and proseonted 
him before himself as District Magistrate. 
The Magistrates decision is in these words :— 
“ This case turns on a point of law, first, 
“whether these documents, contained if this 
“khatta or ledger in Court, were lawfully 
‘impounded by the Moonsiff of Toobki- 
“bagrah; but this does not appear to me to 
“bea material point. The Moonsiff had a 
“ guit in his Court, which it was necessary 
“to support by filing this kbatta or ledger 
“now before this Court. ‘The Moonaiff found 
“that the particular entry was really n 
‘document by which a loan was agreed on 


“and executed between two parties, and that 


“this document was not stamped. He, 
“ therefore, impounded the whole ledger, and 
“sent it to the Collector under Secon 20 


“ Act XVIII of 1869. The real question 
“appears to mo to be this: A lends B, 
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“ Rs, 1,000 at interest of 10 per cegt. per 
“annum repayable in one year. A writing 
“to this effect is made in a ledger, and B 
“signs it. Is this writing a document, and 
“is such writing liable to a stamp duty ? 
“ Clearly, according to the definition of the 
“ Penal Code, this would be a document, and 
“by the Stamp Act XVIII of 1869 sucha 
“ document is certainly liable to stamp duty 
“according to the value of the sum for 
“which if is executed. It is decidedly in 
“the nature of either a bond or a promissory 
“ note, and, as either, is liable to stamp duty. 
“ The second plea for the accused is that he 
“ could not possibly have intended to evade 
“the law wilfully as the parties taking 
“the loans would always have to do that ; 
“ but there is no proof of this ; besides, even 
“s0 a money-lender to ingratiate himself 
“with customers might risk the penalty. 
“ I fear this way of evading the Stamp Law 
“is only too common among mohajuns or 
“native bankers, and a man in accused’s posi- 
“tion could hardly be unaware of the law 
“now-a-days, and could not but otherwise 
“ than have systematically neglected to obey 
“its provisions when we find page after page 
“of his ledger filled with loans all on 
“ unstamped paper. There are four distinct 
“cases of evasion of duty, and the Court 
“ sentences the accused to pay a fine of 
“Rs. 50 in each of the four cases under 
“ the provisions of Section 39 of Act XVIII 
“of 1869. The alternative penalty is one 
“ month’s rigorous imprisonment in each case 
“of non-payment of the fines.” This is not 
a very clear judgment, but we may gather that 
the Magistrate looked upon the instruments 
which he bad before him in the light of 
obligations to repay the loans with interest. 
Now a good deal of discussion has taken 
place before us to-day as to whether the 
Moonsiff was authorized to impound this 
khatfa, or the Collector under Section 24 
was authorized to prosecute, and consequently 
the case came properly before the Magis- 
trate. It appears to me that these considera- 
tions are not material. 

That which the Magistrate has to ndjudi- 
cate upon, on a prosecution coming before 
bim under Section 24 of the Stamp Act, is 
whether an offence against the Act has been 
committed, and whether the prosecution has 
been brought before him by the proper 
officer. 

Th ovisions of Sections 22 and 24 
nppeat to me to be merely provisions for the 
purpose of securing the assistance of the 
Civil Courts in cases coming before them ; 


but there can be no doubt that any person 
who makes himself able by committing an — 
offefice within the terms of Section 29 and 
the following sections and who is prosecuted 
by the Collector or other officer duly 
empowered, may be convicted by the Magis- 
trate under Section 44. 


The question then is, has the petitioner 
been duly found guilty of any offence de- 
scribed in Chapter IV, Section 29, and the 
following Sectious? The Junior Govern- 
ment Pleader has not been able to show us 
that the petitioner is so liable. 


If on instrument called a promissory note 
or other document of that kind, and as such 
liable to the duty imposed by the Act, is not 
duly stamped, it appears to me that the 
person subject to penalty is the person who 
makes it, and not the person in whose favor 
it is made, 


The person in whose favor it is made, if 
he allows the omission of the stamp duty to 
take place, incurs the risk of being debarred 
from producing it in evidence ; but he does 
not render himself liable to penalty under 
the 4th Chapter of the Act. It appears to 
me that any person to be convicted under 
this Act must have it clearly set out in the 
conviction, or it must be discoverable by a 
fair reading of the conviction or judgment, 
what the instrument is in respect of which 
the penalty is inflicted, how he is liable to 
the penalty and what the proper stamp duty 
was. ‘These necessary elements being want- 
ing in this case, it appears to me that the 
conviction cannot be supported. But there 
is another objection which also appears to 
me to be well founded, viz., that the 
conviction in this case took place before 
the Magistrate of the District, who, in his 
capacity of Collector, was the prosecutor. 
The Government Pleader contends that as 
under the law the Collector has to prosecute 
the offender, and in his capacity of Magis- 
trate lias also to try the case, if it had 
been intended that the Collector as Magis- 
trate should not take cognizance of such 
guits he should have been expressly excluded. 
But that is hardly a necessary inference. 
It is a familiar rule that the samé 
person should not be both Judge and 
prosecutor, and I think, at any rate, that 
the Magistrate of the District should nof 
himself have tried a case in which he insti- 
tuted the prosecution as Collector. These 
cases are cognizable by Magistrates of thé 
first or the second class as they are now 
styled, and no difficulty could have arisen 
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in making the case over to any such Magis- 
trate. But it is on the first ground stated 
that I think that the conviction is bad. The 
conviction therefore must be set aside, and 
the fines remitted. 





The 80th April 1875. 


Present : 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


License—Excise—Act XXI of 1856 ss. 
44 and 48. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Officiating Magistrate of Howrah. 


The Queen 
Versus 


Digambur Shaha. 


The accused, who held a license for the sale of import- 
ed liquors, sold country spirit, and was charged and con- 
victed by the Assistant Magistrate under s. 44 Act 
XXI of 1856. The Assistant Magistrate on the same day 
found that the conviction should have been under s. 
£ of the Abkaree Law, and recorded a note to that 

ect: 

Hrip that as it was clear from the evidence recorded 
and from the answer of the accused, that he was not 
misled as to the charge acanat him, and consequently 
in no way prejudiced by the erroneous description of 
the offence contained in the conviction, the conviction 
sand be altered so as to bring it under s. 48 Act XXI 
of 1858. 


Reference.—T ux facts of the case which 
came up before me on appeal ate briefly 
these : 
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On, appeal before me, besides the four 
grounds of appeal mentioned in the petition, 
the Mooktear draws the attention of the 
Court to the Assistant Magistrate’s memo. at 
the bottom of the judgment. It is clear 
that appellant is not guilty of an offence 
punishable under Section 44 of the Act 
abovementioned, for that Section beyond 
doubt applies to selling in contravention of 
some provision of law or rule regaiding the 
snle of the kind of spirit for which the 
license is given, At the same time prima 
facie there is a good case against appellant 
under Section 48 of the Act for selling 
country spirit for which he had no license. 

The Assistant Magistrate of course hnd 
no power to review, correct, or alter his 
finding after it had been once signed and 
sentence passed on that finding, and I find 
that appellant was distinctly charged with 
an offence punishable under Section 44 of 
Acs XXI of 1856, and the finding of the 
Court was on that charge. 

The case then does not fall within the 
provision of Section 283 of the Criminal 
Procedure Code because there is no error 
merely in the charge; but it is altogether 
wrong, and it is on thia wrong charge that there 
is a finding and a sentence. There is not 
simply an irregularity, bat from the time the 
charge was drawn up to the very end of 
the proceedings, there has been a continuons 
and fatal error. 

I cannot acquit the appellant on the charge 
before me and order a fresh trial to be held, 


Appellant holds a license for the sale of! because the points at issue and the evidence 


imported liquors in Shibpur. From infor- 
mation received, the Inspector of Police 
watched the shop, nnd arrested one Nobodwip 
Pal coming out of it with a bottle-of country 
epirit. Nobodwip said he had bought it 
from appellant. 

Appellant was subsequently tried by the 
Assistant Magistrate who charged and pun- 
ished him under Section 44 Act XXI of 
1856, that is, for selling spirit in contraven- 
tion of the terms of his license. Some time 
after the order was passed, though on the 
snme day, the Assistant Magisirate discover- 
ed that the offence committed by appellant 
wns not one under Section 44 but one 
under Section 48 of Excise Law, sand he 
accordingly made the following remark at 
the end of his decision: ‘‘ Forwarded to 
the Magistrate of the district. The under- 
signed begs to bring to his notice that the 
conviction has inadvertently been made un- 
der na wrong Section. It should have been 
Section 48 of the Abkaree Act,” 


on them for the prosecution would be the 
game ; and further it appears that the original 
summons in the case, though loosely worded, 
informed appellant that the charge against 
him was that of selling spirits without a 
license. He might, therefore, on the fresh 
trial successfully plead previous acqutital. 


Judgment of the High Court. 


Jackson, J—lIt is clear from the evidence 
recorded, presumnbly in presence of the nc- 
cused, and more particularly from the answer 
of the accused himself, that he was not 
misled as to the charge against him, and that 
consequently he was in no way prejudiced 
by the erroneous description of the offence 
contained in the conviction, which naccord- 
ingly should be altered so as to bring it 
under Section 48 Act XXI of 1856. 

The Magistrate should proceedyto deter- 
mine the appeal, trenting the conviction as 
being under the 48th Section, and affirm-or 
reverse the conviction. à 
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The 6th May 1875. 


Present : 


The Hon’ble L. S. Jackson and W. F. 
McDonell, Judges. 


Magistrate of the Distriet— Transfer of 
Case—Jurisdiction. 


(Miscellaneous Case No. 211 of 1874.) 
_Vilaetee Khanum, Petitioner, 
versus 
Meher Ali, Opposite Party. 

Mr. C. Jackson for Petitioner. 


Mr. M. M. Ghose and Moonshee Abdool 
Baree for Opposite Party. 


The Magistrate of the District has authority to call 
up to his own Court any criminal case without limi- 
tation as to the stage of proceeding at which it may be 
called. If the Magistrate, having in the exercise of his 
authority withdrawn any case, finds that it did not come 
within the jurisdiction of his Magistracy, he would not 
merely be competent but bound to r to proceed 
further with the case. 


Jackson, J.—Wes have taken time to 
consider our judgment in this case, and we 
are of opinion. that the view taken by the 
Magistrate of 24-Pergunnnhs is correct, and 
that we ought not to interfere. The Magis- 
trate observes, nnd, we think rightly, that 
the only charge in respect of which the 
Magistrates Court of Sealdah would have 
had jurisdiction is that of cheating in con- 
nection with the receipt of money alleged 
to have been paid at Ballygunge; but as to 
that charge the Magistrate finds as a matter 
of fact, and we are not competent to disturb 
that finding, that there was no evidence 
whatever to support sucha charge; becanse 
supposing the money to have been received, 
there is nothing to show that the accused 
had net received it quite honestly. Then 
as to the criminal misappropriation, it is 
clear that the property was made over in 
Calcutta, and that the refusal to restore it 
also took place in Calcutta, and we think 
that the circumstance out of which the 
obligation to restore the property arose being 
the payment of money at Ballygunge does 
not alter the case or give jurisdiction to the 
Magistrate of Sealdah. Then it is suggest- 
ed that Moulvie Abdool Lateef, the Alipore 
Magistrate, having once determined the ques- 
tion of jyrisdiction and held that he could 
take a a of the case, the Magistrate 
of the District was not competent to trans- 
ger the case to his own file and there ngain 


determine the question, and it is suggested 
that the transfer was in fact made for the 
purpose of setting aside the Deputy Magis- 
(rate’s decision on that point. It scems 
that the Magistrate of the District has 
authority to call up to his own Court any 
criminal case without limitation as to the 
stage of proceeding at which it may be 
called, and we think that if the Magistrate 
of the District, having in the exercise of his 
authority withdrawn any case, finds that it 
did not come within the jurisdiction of his 
Magistracy, he would not merely be compe- 
tent but bound to refuse to proceed further 
with the case. Even if we had any doubt - 
on that point, we should not have thought 
it right to set aside the order of the Mngis- 
trate in order that the case might be taken 
up by him when we saw that he had no 
jurisdiction to try it. We think, there- 
fore, that the rule must be discharged with 
costs, five gold mohura, 


The 10th May 1875. 


Present.: 


The Hou’ble W. Markby and G. G. 
Morris, Judges. 


Evidence— Witnesses. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of Aly- 
mensingh, 


The Queen 
versus 
Dina Bundhoo Roy, Petitioner, 


In a case in which the accused was bound down to 
keep the peace, the Assistant Magistrate admitted as 
evidence the depositions of witnesses in certain cases in 
which the accused was tried on charges of being a mem- 
ber of an unlawful assembly and of rioting, and was 
acquitted : 

ELD that the Assistant Magistrate ought ‘not to 
have admitted this evidence. 


Morris, J.—Drxa Bunpspoo Roy was 
bound down by the Assistant Magistrate of 
Mymensingh in the sum of Ra. 500 to keep 
the pence for one year. The Assistant 
Magistrate has treated as evidence the depo- 
sitions of witnesses in certain cases in which 
Dina Bundhoo Roy was tried on charges of 
being a member of an unlawful assembly 
and of rioting, and was acquitted of the 
same. This the Assistant Magistrate ought 
not to have done; but even had this evi- 
dence been admissible, if these witnesses 
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were not to be believed when they endea- 
voured to prove the commission of distinct 
criminal acts by Dina Bundhoo, they canhot 
certainly be understood to prove by impli- 
cation that he is about to commit a breach of 
the pence. It thus appears that there is no 
evidence upon which the Assistant Magis- 
trate could base his order, and there is this 
further defect in the proceedings that the 
Assistant Magistrate refused to examine the 
witnesses whom Dina Bundhoo Roy called 
in his defance, The order of the Assistant 
“Magistinte must be set aside. We may add 
that we think the Assistant Magistrate ought 
to have given a fuller explanation in answer 
to the Judge’s requisition. 





The 81st May 1876. 


Present : 


The Hon’ble W. Markby and G, G. Morris, 
Judges. 


Indian Penal Code, 3. 149—Principals, 


Committed by the Deputy Magistrate, and 
tried by the Sessions Judge of Tipperah, 


on a charge of culpable homicide 
amounting to murder. 

The Queen 

DETSUS 


Gour Chunder Das and others, Appellants. 


Baboo Aukhil Chunder Sein for the 
Appellants. 


Where each of several persons took part in beating a 
person so as to break eighteen ribs and cause his death, 
each of them was held to be guilty, as a principal, of the 
murder of the deceased. 


Markby, J.—Ws think that the appeal of 
the four prisonera for whom Baboo Aukhil 
Chunder Sein appears, as well as that of the 
prisoner Indro Money Nath, ought to be 
dismissed. Ju our opinion no question arises 
under Section 149 of the Penal Code, because 
what the evidence which has been accepted 
by the Sessions Judge and by the assessors, 
estnblishes as against nll the prisoners, is 
that they each of them took part in the 
beating of the deceased by which eighteen 
of his ribs were broken and his death caused. 
Accepting that evidence, there can be no 
doubt whatever that each of these five pri- 
soners is guilty as a principal of the murder 
of the deceased, The appeal is therefore 
dismissed. 


| out down Kunnye Malo. 


k The 2nd June 1875, 


Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Insanity—Test of Sanity. 
The Queen 


versus 
Jago Mohun Malo, Appellant. 


Committed by the Deputy Magistrate, and 
tried by the Sessions Judge of Jessore, 
on a charge of murder. 


The test to determine whether a person who has com- 
mitted an act which is charged against him as an 
offence, was of sound mind at the time of its commission, 
is whether he knew that he was doing wrong. 


Glover, J.—Tuat the prisoner killed the 
deceased with a dao, there seems no manner 
of doubt. ‘The question, about which the 
Sessions Jadge aud assessors have differed, 
is whether or not the prisoner was of sound 
mind at the time he committed the assault. 

The assessors think that he was not: the 


| Judge finds thnt he was capable of distin- 


guishing tight from wrong at the time he 
That he is not 
mad now, there seems to be no doubt. 

The evidence is generally to the effect 


| that the prisoner is not as other men, that he 


is sometimes flighty, and oan neither be 
declared quite mud nor quite right in his 
head. - 

The Jail Officers, who had the prisoner for 
upwards of two months under surveillance, 
depose that he has been quiet and orderly 
nud has showed no signs of insanity during 
that period: they, however, consider him to 
be n person of weak intellect. 

The test in such matters is whether, at 
thé time of committing the act, the prisoner 
knew that he was doing wrong. It isin 
evidence that there had been a disagreement 
between him and the decensed just before 
the occurrence on the subject of the pri- 
aoner’s marriage, and that the prisoner was 
much dissatisfied with the answer which the 
deceased had given him. 

Within a few minutes of receiving this 
answer, the prisoner’ seizes the dao, and 
strikes the deceased two blows with it, and 
then immedintely runs away. We look upon 
the fact of his immediately mnakjng his 
escape as good evidence that the P&soner 
knew that his act was a wrong one, and thing, 
if enught, he would be punished for it; andy 
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therefore we cannot agree with the assessors 
that he was at the time incapable, by reason 
of unsoundness of mind, of knowing the 
nature of the act he was committing, or that 
he was doing what was wrong. 

We think that the conviction must be 
affirmed and the appeal rejected. 


The 4th June 1876, 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chander Mitter, Judges. 
Cremation—Aci X of 1872 8. 621. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 


by the Officiating Sessions Judge of 
Alidnapore. 
Gudadhur Kamila 
versus 


Baida Nath Jana and others. 


An application to have it declared that a certain place 
could not be used for cremation purposes, would not 
come under Act X of 1872 s. 521. 

Reference —Bama Nath and others ap- 
plied for prevention of a breach of the peace 
likely to srise from interference by the 
opposite party with the cremation of corpses 
in a particular place claimed by him as his 
private property. The Deputy Magistrate 
of Contai, Mr. Barber, issued a notice under 
Section 521, Code of Criminal Procedure, 
directing the opposite party to allow corpses 
to be burnt on the disputed cremation ground 
or to show cause against his order ; and then 
disposed of the case in conformity with the 
opinion of the majority of the arbitrators, or 
jury appointed on the requisition of the 
opposite party. 

There being in my opinion a great deal of 
illegality in the proceedings of the Deputy 
Magistrate, which necessitates their being set 
aside, he was desired to submit any explanr- 
tion he might wish to offer. Vide my 
remarks dated lst May 1876. 

The Lower Court’s explanation and the 
grounds on which I recommend that the 
Deputy Magistrate’s proceedings should be 
quashed are filed with the record of the case 
and accompany the reference, 


Remarks by the Sessions Judge, dated 1st 
May 1876. 


THE proceedings in this ease seem to dis- 
close an almost incredible: amount of illegal- 
City of which any one piece would be enough 
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for the overthrow of the Deputy Magistrate’s 
order. 

Certain parties petitioned him to direct 
the Police to prevent auy breach of the 
peace likely to be committed by the opposite 
party (the present petitioner) in obstructing 
the public from the use of a piece of ground 
used for the cremation of corpses. On this 
the Deputy Magistrate issued a notice, pur- 
porting to be under Section 521, Code of 
Oriminal Procedure, directing the opposite 
pariy to allow corpses to be burnt on the 
spot in question or to appear aud show cause 
acninst the order within six days. The 
opposite party so far entered into the humour 
of the thing, as to appear and claim a jury. 
A jury was appointed, and the result appeais 
in the final order of the Deputy Magistrate, 
which is as follows :—‘ The arbitrators five 
“out of eight have decided that the crema- 
‘tion ground existing should be kept up— 
“ order accordingly.” 

Amongst the glaring illegalities apparent 
on the proceedings are the following :— 

1sé—The citcumstances set forth in the 
original petition did not lie within the pur- 
view of Section 521, Code of Criminal Proce- 
dure: So that the Deputy Magistrate had 
no power to proceed under that Section. 

2nd.—Section 523 provides that the Jury 
appointed shall consist of an uneven number 
of persons. It appears from the Deputy 
Magistrate’s final order in the oase that it 
consisted of eight persons. ‘This cohstitution 
was therefore illegal. 

8réd.—Section 823 further provides that 
the foreman and one-half of the jurors shall 
be nominated by the Magistrate, ond the 
remaining members by the applicant, i.e., by 
the party applying for a jury. In this case 
it appears that the Magistfate nominated none 
of the jurors, unless if be the foreman 
regarding whom it is not clear who nomi- 
nated him. Four of the jurors appear to have 
been nominated by the original petitioners 
or complainants, nnd three jurors only by the 
applicant for a jury. In this respect too 
the constitution of the jury was illegal. 

4th.—It further appears that the two sets 
of jurors so nominated sat independently of 
each other, the record being sometime in the 
hands of one set only, and that the Deputy 
Magistrate accepted two distinct reports from 
the rival sets. 

It appenrs to me that any and ench of the 
first three illegnlities is sufficient to cause the 
proceedings to be set aside. The case will 
be submitted to the High Court with a 
recommendation accordingly, A copy of 
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these remarks will be sent through the 
Magistrate of the District to the Deputy 
Magistrate of Contai, who is hereby direeted 
to submit any explanation he may wish to 
offer for the information of the High Court. 


Explanation submitted by the Deputy 
Magistrate. 


The petitioner, it is true, applied for ® 
prevention of breach of the peace, but finding 
that a right of cremation was in dispute, I 
directed and caused a notice under Section 
521 of the Code of Criminal Procedure. 

I had considered the provisions of this 
Section wide enough to allow Magistrates to 
got under it in a case of the kind under 
review. I confess now, that, under the cir- 
cumstances, proceedings under the possession 
provisions would have been more regular. 


Regarding the appointment of Jurors, I 
have to say that nine men were really appoint- 
ed (vide the Vernacular proceedings ) of whom 
five men, that is, four named by the party other 
than tbat claiming the Jury, were nominated 
by the Court. I regret to differ from the 
Sessions Judge in his view of the illegality 
of such a proceeding, inasmuch as although 
the applying party had named certuin men, 
the Foreman was appointed by the Court, and 
u selection of four of those named were also 
selected by the Court. In the event of no 
other men of respectability being known to 
the Court, the Court has no alternative but 
to get names from the party other than that 
applying for the Jury. 

Regarding the two separate sittings I 
regret that by an oversight the decisions of 
_ the two sets were received. What I now 
ask is that the ease be returned to this Court 
for proceedings to be taken under Section 
580 of the Criminal Procedure Code, believ- 
ing as I do, that a quashing of the order, 
however illegal, will not terminate the 
dispute. 


Remarks by the Sessions Judge after the 
above explanation. 


The explanation of the Deputy Magis. 
trate having this day come before the Court, 
I have to modify the portion of my remarks 
above as to the appointment of the Foreman 
of the Jury and as to the number of the Jury 
appointed. It appears that the Foreman 
was an independent selection of the Court, 
nud that in fact eight Jurors were appointed 
besides the Foreman. Nevertheless there 
seem to have been only eight altogether, who 
amongst them signed two reports. 
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The Deputy Magistrate now asks that 
the case may go back to him that he may 
denl with it under Section 530, Code of 
Criminal Procedure. If any Section under 
Chapter XI applies to the case it is Sec- 
tion 532 : and I can have no objection to the 
Magistrate’s proceeding under it if he thinks 
proper to do sa. Butat the same time thie 
parties affected by the Magistrate’s order 
now in force are entitled to be relieved 
from it. 


Judgment of the High Court. 


Glover, J—For the reasons (as modified 
by the subsequent explanation of the Deputy 
Magistrate) given by the Sessions Judge, 
we quash the order complained of. 

We may remark that an application to 
have it declared that a certain place was one 
which could be used for cremation purposes 
would not come under any of the clauses of 
Section 521, Cede of Criminal Procedure. 

The papers will be returned. 


The 4th June 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Illegal impounding of Cattle not Theft— Release 
on Bal pending Reference under Criminal 
Procedure Code 8. 296. 


Reference to the High Court under Section 
296-of the Code of Criminal Procedure 
by the Officiating Sessions Judge of 
Nuddea. 


Aradliun Mundul 
VETSUS 
Myan Khan Takadgeer and another. 


The illegal seizure and impounding of cattle is not 
theft within the meaning of the Penal Code, even if 
effected with the malicious intent of subjecting the 
owners to additional expense, inconvenience and aunoy- 


ance. 

A Sessions Judge has no power to release on bail 
persons convicted by the Magistrate, pending a reference 
to the High Court under Act X of 1872, 9, 296, 


Reference.—TuR nccused in this case, with 
certain others, illegally seized cattle -wlrile 
grazing on fallow land, and instead of taking 
them to the nearest pound, drove them 12 
or-14 miles to a pound in the next district. 

The Lower Court haa charged the uecused 
with theft under Section 379, ‘dighonest 
removal of property under Section 424,Sand 
criminal breach of trust under Section 4 
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of the Iudian Penal Code. He has convicted 
them under Section 379, and sentenced"Myan 
Khan Takadgeer to six months’ rigorous 
imprisonment, and Misr Sheikh to one month’s 
rigorous imprisonment. He has also convict- 
ed them under Section 424, but awarded_no 
additional punishment.- Under Section 406, 
he has recorded no finding, 

The facts of the case do not appear to mo 
to be sufficient to warrant a conviction upon 
any of the charges framed by the Joint 
Magistrate. I have accordingly quashed the 
conviction in the case of Myan Khan, but, as 
the sentence of Misr Sheikh is not appealable, 
this reference is made under Section 296, 
Code of Criminal Procedure, 

The illegal seizure and impounding of 
cattle does not appear to me to come under 
the definition of any of the offences entered 
in the charge. .The offence might come 
ander the definition of mischief, but it seems 
to be specially provided for in the Cattle 
Trespass Act. I think, therefore, that the 
conviction of Misr Sheikh should also be 
quashed. 

In the exercise of the discretion vested 
‘ in me by Section 390, Code of Criminal 
Procedure, I have admitted Misr Sheikh to 
bail pending the result of this reference. 


Judgment of the High Court. 


‘Glover, J—We are of opinion that the 
conviction by the Joint Magistrate of Misr 
Sheikh was illegal, and should be quashed. 

To commit theft, a man must tako “ dis- 
honestly,” and a dishonest taking is by Section 
24, Penal Code, one which is done with the 
intention of causing wrongful gain to one 
person or wrongful loss to another. There 
is no question here as to the wrongful gain, 
but the Joint Magistrate cousiders that 
wrongful loss was intended, because the 
pounding of the cattle was effected with “ the 
malicious intent of subjecting the owners 
to additional expense, inconvenience, and 
annoyance.” ‘The two last would not in any 
case come within the definition, nor was the 
“additional expense,” supposing it to have 
been incurred, a wrongful loss within the 
meaning of the Section to the owners of the 
cattle. That loss refers to the thing dishon- 
esfly taken, which, in this case, would mean 
the animals themselves; and if was not 
contended that the owners were in any way 
deprived of them, except temporarily whilst 
they remgjned in the pound—the last words 
of the eee referred to (Section 28), “ to 
wljr¢h the person losing it is legally entitled,” 
skow clearly what is meant by the words 


“ wrongful loss” as applied to the owners of 
the cattle. j 

In ons respect, however, the Sessions Judge 
is wiong: he had no power to admit Misr 
Sheikh to bail, vide Queen v. Kanhai Sahoo, 
28 Weekly Reporter, 40, and this part of 
his Proceeding is set aside. As Misr Sheikh 
will be released under this Court’s order on 
the reference, we need do nothing more than 
call the Judge’s attention to the fact that he 
had no power to release parties on bail under 
circumstances like the present. 

The papers will be returned. 


ee ee 


The 7th June 1875, . 


Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Code of Criminal Procedure, s. 890—Bail after 


Sentence. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Sessions Judge of Nuddea. 


The Queen 
VETSUS 


Ram Rutton Mookerjee. 


Act X of 1872 s. 890 refers only to the period during 
which a case is under enquiry, and when the party con- 
cerned is still in the position of an accused. The 
Sessions Judge has no power to admit him to bail after 
he is sentenced and convicted. 


Reference.—I wave the honor to request 
that you will be good enough to obtain the 
instructions of the Hon’ble Court on the 
following point arising out of a criminal 
canse,” tried by the Joint Magistrate of the 
district, in which the accused person was 
sentenced to rigorous imprisonment for one 
month, an order against which the law allows 
no appeal, 

After the sentence was passed, an applica- 
tion was made to me to have the order of 
the Lower Court set aside by a reference to 
the High Court under Section 296 of the 
Code of Criminal Procedure, and to release 
the prisoner on bail pendiog the decision of 
the High Court. Considering the case to be 
a fit one for the exercise of the discretion 
entrusted to the Court of Sessions under 


* Government v, Ram Ruttun Mookerjee, 
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Section 390 of the Code of Criminal Proce- 
dure, I released the prisoner on bail, but on 
subsequently taking up the case, I found, no 
sufficient grounds for making the reference 
prayed for. 

The Magistrate having objected to the 
legality of my order admitting the prisoner 
to bail, I wish to have the instructions of 
the Hon'ble Court as to whether, in cases 
of this nature, this Court has power to release 
prisoners on bail. Section 436 of the old 
Code (XXV of 1861) was as follows :—“ Lhe 
Court of Sessions may direct that any 
accused person shall be admitted to bail, or 
that the bail required by a Magistrate be 
reduced.” Under this Section it was ruled 
(1 B. L. R, Cr, p- 7) that the words 
& acoused person” do not apply to a party 
who has been convicted by the Magistrate, 
nud “from whose sentence there ts no 
appeal under Section 411 of the Criminal 
Procedure Code.” 

In Section 390 of the new Code, however, 
which corresponds to Section 436 of the old 
Code, it will be observed that the words “tn 
any case whether there be an appeal on 
conviction or not” are inserted, and it seems 
to me that this alteration was probably made 
in view of the ruling above referred to. It 
is urged that an “accused person” cannot be 
held -to mean a person who has already been 
convicted, but inasmuch as it depends upon 
the conviction whether there is an appeal or 
not, it seems to me that the words newly 
inserted would be altogether superfluous and 
meaningless if this view were to be adopted. 


I am aware tbat there is much to be said 
on the other side, but as applications of this 
nature are not unfrequently made to this 
Court, and it has been the practice of my 
predecessors to admit to bail in such cnses, 
T should like to have an authoritative opinion 
of the Hon'ble Court for my future guid- 
ance in the matter. 


Judgment of the High Court. 


Glover, J.—The point referred has already 
been decided by this Court in the case of 
Kanhai Sahoo, 23 W. R., 40. 

The words of Section 890, Code of 
Criminal Procedure, appear to me to refer 
only to the period during which a case is 
under enquiry, aud when the party concerned 
is still in the position of an “accused.” 
Directly sentence is passed, he is no longer 
“accused” but “convicted,” and the Ses- 
sions Judge has no power, as I understand 
the Section, to admit to bail, 


The 7th June 1875, 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Warrant Cases—Discharge—Code of Criminal 
Procedure, 8. 215. 


Reference to the High Court, under Section 
296 of the Code of Criminal Procedure, 
by the Officiating Sessions Judge of 
Gya. 


Meer Azeem Ali 
versus 
Hurnom Dass. 


In a warrant case, in which, although the complain- 
ant’s witnesses and the accused were present, the Deputy 
Magistrate discharged the accused on the repori of a 
Police officer, HELD that his decision was illegal, as he 
was bound to take the evidence of the complamant 
before discharging the accused. 


Reference.—In this case a complaint was 
laid of mischief affecting a house, and causing 
damage amounting to Rs. 400. The case 
therefore fell under Section 427 of the 
Indian Penal Code, and was a warrant case. 

It appears that on the date fixed for hear- 
ing, 29th October, the accused attended, and 
the complainant himself produced his wit- 
nesses; and was told to bring them on the 31st 
October. On that date the Deputy Magis- 
trate was ill. On some succeeding days the 
case was put op, but not decided. The 
Deputy Magistrate afterwards postponed the 
case for documentary evidence ; and even- 
(ually, without examining witnesses, “ dis- 
missed” the complaint on the merits (as dis- 
closing grounds for a civil suit alone) on 
the strength of the Deputy Magistrate’s 
inapection of the ground, and of a report 
subsequently furnished by a Police officer 
under the Deputy Magistrate’s order. 

It is objected that the Deputy Magistrate 
had no jurisdiction after the alteudance of 
the accused to discharge him before the 
witnesses for the” prosecution had been 
examined. 

I do not think a complaint can be “ dis- 
missed” after the accused person has ap- 
peared, and the order of dischage before 
the examination of the witnesses for the pro- 
secution was apparently opposed to Section 
215, Code of Criminal Procedure. I there- 
fore submit the record for the orders of the 
High Court. 


Judgment of the High Court. 


Glover, J.—I think we must de@rg the 
Deputy Magistrate’s procedure to haye Toe 


10 Criminal 


TE EE With E E ee ge EE ae ee ae Sections 190, 194, Code of Criminal 
Procedure, apply to warrant cases, antl they 
say, that when an accused person appears 
before a Magistrate, the Magistrate shall take 
the evidence of the complainant and of such 
persons as are stated to have any knowledge 
of the facts, and this examination is to take 
place in the presence of the accused or of 
his agent. Section 215 goes on to any, that 
when all this is done, and after such examin- 
ation of the accused person as the Magis- 
trate deems necessary, the Magistrate, if he 
find that no offence has been proved, shall 
discharge the accused. 

And explanation 3 of Section 215 says, 
that an oider of discharge cannot be passed 
until the evidence of the witnesses named 
for the prosecution has been taken. 

In this case the Deputy Magistrate took 
no evidence, although the complainant’s 
witnesses and the accused were present, but 
decided’ the case on the repoit of a Police 
officer, and held on no climinal offence was 
proved. 

The Deputy Magistrate was bound to take 
the evidence of the complainant before dis- 
charging the accused. His decision, as it 
stands, is illegal, and must be set aside, 


The 8th June 1876. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Recognizance—Code of Criminal Procedure, 
88. 489 and 491, 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of 
Mymensingh. 

The Queen 


> versus 


Hor Kumari Dassin, Petitioner. 


Act X of 1870 a, 489 cannot be applied to cases 
where there is only a pee apprehension of future 
breach of tha peace. such breach appears to the 
Magistrate to be likely. he cau apply to the officer 
having authority who can proceed under s. 491. 


Reference.—TuHR petitioner and another 
party were called upon by Mr. Deputy 
Magistrate Reily under Section 530, Code of 
Criminal Procedure, to-give in statements na 
respecied their actual possession of a dis- 
puted pig of land. The Deputy Magistrate 
je ly ordered that the other party was 
e9 tled to retain possession. These proceed- 
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ings are objected to, but I consider them 
quite regular. 

Mr. Reily, however, concluded his decision 
by directing that, “under the spirit of Sec- 
tion 489, Code of Criminal Procedure,” the 
petitioner and her servant Joda Ram Pal - 
shoutd execute personal recognizances, As 
that officer has left the district, and as in 
point of fact it is not necessary, I do not 
send for any explanation from him. This 
part of his order is clearly illegal, and will 
be sent up to the High Court with a view 
to its being quashed. 


Judgment of the High Court. 


Glover, J.—Section 489, Code of Criminal 
Procedure, the “ spirit ” of which is relied 
on by the Deputy Magistrate to justify his 
order directing personal recognizances to be 
entered into by Hur Kumari Dassia and her 
geervant Jodu Ram Pal, refers only to parties 
convicted of rioting, assault, &c., and cannot 
be applied to cases where there is only a 
possible apprehension of a future breach of 
the peace. 

If the Deputy Magistrate considers that 
the party not in possession is likely to com- 
mit a breach of the peace, he can apply to 
the officer having authority, and such officer 
can proceed uuder Section 491 of the Code. 

The present order for recognizances by 
the Deputy Magistrate is illegal, and is 
quashed. 





The 10th June 1875. 


Present: 
The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Security for Good Behaviour — Jurisdiction— 
Code of Criminal Procedure, 8. 504, §c. 


The Queen 
versus 
Gungaram Potdar, Appellant. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Chittagong, ona 
charge of being of a dangerous cha- 
racter. 


Baboo Aukhil Chunder Sein for the 
Appellant. 


A Sessions Judge has no power under Act X of 1872 
s. 604, or any of the preceding Sections, to decide as to 
the neceasity for taking security for good behavionr, or, 
without enquiry to pags orders, as to the nature of "the 
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security to be furnished, or as to the time it is to remain 


in force. The jurisdiction as to the necessity is in the 
Magistrate, and, after sending the accused to the Magis- 
trate under s, 504, the Sessions Judge is functus officio.” 


Glover, J.—Tus Sessions Judge in this 
case has, under the provisions of Sections 
504 and 508 of the Code of Criminal Proc 
dure, sent the accused to the Magistrate with 
directions that he should be called upon to 
furnish security for his good behaviour for 
the period of titree years by entering 
himself into recognizances to the amount of 
Rs. 1,000, or by providing two sureties to be 
approved by the Magistrate, each to be bound 
in the sum of Re. 1,000; and that, if the 
accused should fail to execute the said bond, 
or to provide two satisfactory sureties, he 
should be kept in rigorous imprisonment for 
the term of three years, or until he provide 
such sureties or execute such bond. Now 
Clause 3 Section 504 under which the Judge 
says he is proceeding, gives the Sessions 
Judge (when he considers from the evidence 
taken in any proceeding before him that any 
person should be required to furnish security 
for good behaviour) power to send such 
person in custody to the Magistrate; but 
neither that nor any of the preceding Sec- 
tions allow the Judge to decide as to the 
necessity for taking security, or without any 
enquiry being made, to pass orders as to the 
nature of the security to be furnished, or as 
to the time during which it is to remain in 
force. The jurisdiction as to the necessity 
is in the Magistrate, and after sending the 
accused person to the Magistrate under 
Section 504, the Sessions Judge is functus 
officio. The enquiry whioh the law directs 
to be made under Sections 605 and 506 has 
to be made by the Magistrate, and it is only 
after it has terminated and the Magistrate 
has passed a decision against the accused 
person that the Judge can again interfere 
under the provisions of Section 608. In 
this case the only thing the Judge could 
have done under Section 504 was to send 
the accused in custody to the Magistrate and 
direct that officer to make enquiry. And in 
the event of the Magistrate being satisfied 
as to the necessity for demanding security, 
to have acted if occasion arose under the 
provisions of Section 508. So far, therefore, 
the Judge’s order must be amended: that 
part of it which directs the accused to be 
sent to the Magistrate for enquiry into his 
conduct will stand ; but the rest of it must 
depend on the result of the action to be 
taken by the Magistrate under Sections 505 
and 506, 
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The 10th June 1875. 


Present.: 


The Hovwble W. Markby and G. G. Morris, 
Judges. 


Code of Criminal Procedure 8. 249—Sessions 
Trial— Evidence. 


The Qneen 
versus 
Majohur Roy, Appellant. 


Committed by the Deputy Commissioner 


and fried by the Judicial Commissioner of 


Chota Nagpore on a charge of dacoity. 


A Court of Session is not at liberty under Act X of 
1872 s8. 249 to ground its Judgment on the depositions 
taken by the Magistrate without taking the exami- 
nations of the witnesses afresh, 


Markby, J.—In this case the prisoner 
has been convicted of dacoity. The ducoity 
occurred in 1866. The evidence as to 
where the prisoner has been since that date 
is not very satisfuctory, but it seems clear 
that he absconded immediately after the 
dacoity took place, and it may be taken as 
established that his allegation that he left 
the country three months earlier is false. 
Still the mere fact that he abeconded is not 
sufficient proof that he took part in the 
dacoity ; and of this the evidence given nt 
the sessions trial is so very slight that we 
have had considerable doubt whether it will 
support a conviction, Some parts of it 
would at first sight seem rather to indicate 
that the prisoner was not one of the dacoits. 
When the nlarm was given the villagers 
gave chase, nnd two of the dacoits, one of 
whom is the prisoner’s brother, were «captur- 
ed. Two of the villagers who took part in 
the capture now say that the accused came 
to rescue the captured persons. 
snya.that the accused came to rescue his 
brother ; the other witness says that he came 
to rescue another man named Dwarka., As- 
suming either or both of these witnesses to 
speak correctly, it would rather seen® from 
this that the prisoner was not amongs 


dacoits who were then in full flight ; but’ 


that he came from some other direction, 
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One of the two witnesses does, however, 
say, that the prisoner was “amongst the rob- 
bers,” and in this single sentence in fact lies 
the whole of the evidence which directly 
identifies the prisoner with the commission 
of tlris crime ; and even this taken with the 
context is ambiguous. 

It appears, however, from the judgment 
that the Judicial Commissioner has referred 
to the depositions taken by the Magistrate 
in the two preliminary inquiries which have 
been held in this case; and from these de- 
positions it is quite clear what the witnesses 
were really prepared to state. ‘They there 
give a concise but very clear account of the 
pursuit of the dnacoits, of the flight which 
ensued, aud of the part tuken in it by the 
prisoner ; leaving no doubt whatever that, if 
these witnesses speak truly, the prisoner was 
one of those who joined in the dacoity. 

Why the same facta should not have been 
brought ont clearly and distinctly at the ses- 
sions trial, we are at a loss to conceive, unless 
it be that the Judicial Commissioner has 
been misled by the ptovisions of Section 
249 of the Code of Criminal Procedure, 
and has considered that he might under 
that Section ground his judgment on the 
depositions taken by the Magistrate without 
taking the examinations of the witnesses 
afresh. But this was not the intention of 
the legislature. By Section 247, on trials 
before the Court of Session, witnesses are to 
be “examined, cross-examined, and re-exa- 
mined according to the law for the time being 
relating to the examination of witnesses.” 
And in our opinion Section 249 has no oper- 
ation whatever unless the witness at the trial 
makes statements inconsistent with hia de- 
position before the Magistrate. If he makes 
guch inconsistent statements, then and then 
only the Court may refer to his previous 
deposition for the purpose of convicting or 
acquitting the prisoner at the sessions trial. 
And if the Judicial Commissioner upon this 
trial did otherwise, we consider that his pro- 
ceedings were erroneous in law. 

Upor the whole, however, we have not 
thought it necessary to direct a new trial. 
It cannot be sgaid that there is no evidence 

eat all against the prisoner, and we cannot 
doubt that a second trial more carefully -con- 
ducted would also result in a conviction. 

We, therefore, dismiss the appeal. 


passed 
| although the 


The 14th June 1875. 


o Present: 


The Hon’ble F. A Glover and Romesh 
Chunder Mitter, Judges.’ 


"Code of Criminal Procedure, s. 608—Appeal. 
The Queen 
Versus 


Roghoo Dome and others, Appellants. 


No right of appeal lies from the order of a Session 
Court fixing a period of detention under Act X of 1872 
8, 608 for an accused party refusing to furnish security. 


Glover, J.—THERE appears to be no right 
of appeal in this case. The Magistrate 
required the accused to furnish security un- 
der Section 506, Code of Criminal Proce- 
dure, and, on their declining to give if, 
referred their case to the Judicial Commis- 
sioner under Section 507, and the Judicial 
Commissioner, under Section 508, passed 
an order fixing the period of detention at 
three years. 

The proceedings appear to have’ been per- 
fectly regular, and the Code gives no appeal 
in such cases. 


The 14th June 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


One Magistrate hearing the Evidence and another 
deciding —Criminal Procedure Code, s. 828. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of 
Dinagepore. 


l. Thakur Das Manjhi 
Versus 
Namdar Mundul and others, 
2. Ujal Mundul 
versus 


Namdar Mundul and others, 


In two cases, in one of which the evidence was taken 
entirely by one Deputy Magistrate, whilst the decision 
was by another, and in the other of which 
puty Magistrate“ who decided the case 
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heard part of the evidence, he decided it on the same 
grounds as the firat case, the High Court declined to 
interfere, because the acoused was not said to have beeg 
prejudiced by the decision in either case. 


Reference.—In the first of these two casas, 
a complaint was made on 27th January last 
before Baboo Bunkim Chunder Chatterjee, 
Deputy Magistrate (lst Class) of Malda, that 
Namdar Mundul and two others had stolen 
a standing crop of mastard. A Police 
inquiry was ordered, and the case was sent 
up in A form. On 12th February, the onse 
was made over for trial to Baboo Bhubou- 
eshwar Singh, Deputy Magistrate, who heard 
the whole of the evidence, but did not decide 
the case. On 28th April, for some reason 
which does not appear, the case was decided 
by Baboo Bunkim Chunder Chatterjee, who 
had not recorded auy part of the evidence. 
The order of Baboo Bunkim Chunder 
Chatterjee, dated 28th April, was that Namdar 
Mundul, &c., be rigorously imprisoned for 
‚one month under Section 879, Penal Code. 


This Court considers the legality of this 
order to be doubtful. 


The grounds upon which the order of the ! 


Lower Court may be reversed are, that no 
part of the evidence was recorded by the 
Magistrate who decided the case, wherens 
Section 828, Code of Criminal Procedure, 
requires that at least n portion of the evi- 
dence shall be recorded by the Magistrate 
who decides the case. 


The history of the second case is similar 
to that of the first, except that the second 
case was reported in B form by the Police, 
aud Baboo Bunkim Chander Chatterjee, who 
decided the case, recorded the evidence of 
one witness for the prosecution, Judhistir 
Biswas, and the evidence of all the witnesses 
for the defence. 


In the second case, the order of Baboo 
Bunkim Chunder Chatterjee, dated 28th 
April, was that Namdar Mundul, &c., be 
rigorously imprisoned for one month under 
Section 879, Penal Code. 


This Court considera the legality of this 
order to be doubtful. 


Because in this second case, although Baboo | 


Bunkim Chunder Chatterjee heard part of 
the evidence, he has expressly stated in his 
judgment that he bas proceeded on the same 
grounds that he recorded in the first case. 
The explanation of the Lower Court 
accompanies this reference. It will be 
observed that the Lower Court in its 


explanation states that both cases wer 
decided oh evidence partly recorded by th 
Magistrate who decided the case. It wouk 
rather seem, however, from the wording o 
the judgments, that the first case was decide 
by Baboo Bunkim Chunder Chatterjee o1 
evidence altogether recorded hy snothe 
Magistrate, and that the conviction ix th 
second case proceeded on the ground 
recorded in the first case, 


Judgment of the High Court. 


Glover, J.—lIn the case first reported 
Thakur Dass Manjhee v. Namdar and others 
thé evidence was taken entirely by on 
Deputy Magistrate, whilst the decision wa 
passed by another. Section 828, Code o 
i Criminal Procedure, does not provide fo 
‘such a case, but if it be allowed by analog 
| to govern the one now before us, it must b 
first shown that the accused person has bee 
prejudiced by the way in which his case wa 
tried (vide concluding para, Section 328) 
The Sessions Judge does not say that tl 
accused has been injured. 

The same remarks will apply to the secon 
case, Ujal Mundul v. Namdar Mundul an 
others ; in this ense the Deputy Magistrat 
who passed judgment recorded the evidenc 
of one of the prosecution witnesses and o 
all the witnesses for the defence. Th 
Sessions Judge considers that, although th 
| Deputy Magistrate heard part of the evi 

dence, ‘he decided the case on the sam 
grounds as the first case in which he ba 
not recorded the evidence. 

It seems to ua that, unless the accused ha 
been prejudiced, we ought not to interfere 
ond, as in the former case, no allegation o 
‘prejudice is made. The reference is mad 


| on & point of law only. 


The 15th June 1875. 


Present: 
The Hon’ble F. A. Glover and Romea! 
Chunder Mister, Judges. 


Act X of 1872 s8. 504 to 606—Security for goo 
Beharrour— Sentence for un Offence. 


Reference to the High Court, under Sectia 
296 of the Code of Criminal Procedure 
by the Magistrate of Bogra. 


The Queen A 
versus ` 
Shona Dagee. 
5—A - 


Criminal 
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When a conviction of an offence is contemporaneous 
with an order for taking seourity for good behaviour, the 
sentence for the substantive offence is to be first carried 
out, and the person to be bound then brought up for the 


purpose of being bound. 


Reference—On 27th February 1878 a 
man named Shona Dagee, along with others, 
was jmplicated in n charge of bad livelihood, 
and called upon by Deputy#Magistrate Baboo 
Madhub Chunder Moitro to furnish security 
for one year for good behaviour to the 
amount of Rs. 200, in default to undergo 
rigorous imprisonment for one year. 


At the same time the man was convicted 
in two cases under Section 411 of the Indian 
Penal Code, for having dishonestly retained 
stolen property in his possession knowing 
the same to have been stolen, and sentenced 
iu each case by the same Deputy Magistrate 
on 28th February 1873 to one year’s rigor- 
ous imprisonment, the sentence to commence 
after he has completed the term of imprison- 
ment awarded in the case of bad livelihood. 


I am of opinion that the Deputy Magis- 
trate was wrong in awarding the punishment 
in the case of bad livelihood to commence 
before the one awarded in the other two 
cases referred to above. 


The sentence in a case of bad livelihood 
would, I imagine, determine on conviction for 
an offence, or would at all events not run till 
the completion of his other sentence. 


The man has now furnished his security 
in the case of bad livelihood to the amount 
of Rs. 200. 

I have therefore the honor to request that 
you will quash the order of the Deputy 
Mngistrate directing the other sentence to 
commence from “the completion of the 
sertence for bad livelihood, or amend the 
order by directing that the sentence for 
bad livelihood commence from the completion 
of the other sentence. 


Judgment of the High Court. 


Glover, J.—We understand, from the 
Magistrate’s report, that Shona Dngee hns 
®omplied with the direction made under 
Section 505, Code of Criminal Procedure, 
and has furnished the required security. It 
seems therefore unnecessary for us now to 
pass the order desired by the Magistrate, 
© may say, however, for the Deputy 
agistrate’s guidancein future cases, that the 
Sections of Chapter XXXVIII, Nos. 504—6, 
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offence ia contemporaneous with an order for 
taking security for good behaviour, the 
gentence for the substantive offence is to be 
first carried out, and the person to be bound 
then brought up for thefpurpose of being 
bound, l 


The 17th June 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Unrecorded Evidence. 
(Miscellaneous Case.) 


Sreeputtee Churn Sircar, Petitioner. 


Baboo Omesh Chunder Banerjee 
for the Petitioner., 


s 


The High Court quashed a conviction based not upon 
the evidence which the Deputy Magistrate recorded, 
but upon unrecorded evidence taken subsequently on 
the spot, for it was impossible for the latter evidence to 
be seen in appeal, 


Glover, J.—AFTER going through the re- 
cord and the Deputy Magistrate’s jadgment, 
we think that his decision in this case is, as he 
in fact ndmits it is, based, not upon the evi- 
dence which he recorded, but upon some other 
evidence whick he took on the spot appa- 
rently verbally, for there is nothing on the 
record with regard to it, and on which he 
considered that the evidence originally taken 
and recorded by him was true. It was quite 
impossible for the Magistrate to decide the 
appeal properly without seeing that last 
evidence, or to sny whether the evidence re- 
corded by the Deputy Magistrate, and which 
he believed only because of the weight he 
attached to the unrecorded evidence, was 
sufficient or not. 

We think therefore that the petitioner has 
not had his case fnirly considered. We quash 
the conviction and sentence and direct the 


e contemplate that, when a conviction of an | fine to be refunded, 
P 
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The 17th June 1875, has so aai diminished, if not altogether 
taken away, the surplus which used to go 
Trosne: ® | into the Ist party’s reservoir at Aut. The 


Deputy Magistrate has also found that the 

The Hon’ble F. A. Glover and Romesh 2nd party has thrown up a bund at the 

Chunder Mitter, Judges. mouth of a pyne called the Saddar Pyne 

in Ladipore, and has so prevented the sur- 

plus water of that pyne from flowing us 
it used to do, into the Bhorain Pyne. 


Code of Criminal Procedure, s. 532—Jurtsdtc-" 


tion—Right of Use—Limitation. On these fucts, the Deputy Magistrate 
i brought the case under Section 532, Code of 
(Miscellaneous Case.) Criminal Procedure, and decided that the 


outlet from the Bhorain Pyne to Ladipore 
should be restored to its former size aud state, 
Chowdhree Zahoorul Huq and others and not be made the means of depriving 
(2nd Party) Petitioners, ` |the Ist party of the use of water to which 
an apparent right had been acquired, and 
that the bund which prevented the surplus 
water of the Saddar Pyne ‘from reaching 
the Bhorain Pyne should be removed. 
Kurum Chaud Singh and others The Judge refused to interfere with this 
order, and we have in this petition been 
asked to do so. Many grounds have been 
put forward, but the only one on which this 
Baboo Mohesh Chunder Chowdhry and | Court could interfere would be that the case 
Moonshee Mahomed Yusoof for the Peti- between these zemindars was not one coming 
under Section 582, Code of Criminal Proce- 
dure, and that the Deputy Magistrate had 
therefore no jurisdiction to make his order. 
A Deputy Magistrate was held to have been author- | This objection, we may observe, was not 


ized by Act X of 1872 s. 582, in inquiring into the | made to the Sessions Judge 
matter of a dispute between two parties concerning the z : 
uss of the water of a certain pyne, and, when he Now the facts found by the Deputy Magis- 


found that the water was open under certain restrictions | trate show that there was a dispute between 


to the use of one of the parties, he was justified in | ' . . 
restraining the other from a course of action which had the Ist and 2nd parties concerning the use 


the: effect of keeping that water exclusively in his own of the Bhornin Pyne water; the Sectign 
possession, provided the right of use had been exercised | therefore authorized him to enquire into the 
eat argent be Bae Te i matter. It was also found that the subject 
existed at parti seasons, of dispute, viz, the Bhoiain Pyne water, 
: was open under certain restrictions to the 
use of “a person,” namely, the Ist purty, 
Glover, J.—TuH parties to this case are | and therefore the Deputy Magistrate was 
neighbouring zemindars : the first party being | justified in restraining the 2nd party from 
the owner of an estate called Aut, the second | a course of action which had the effecteof 
patty of Mandee and other villages. keeping that water exclusively in his owu 
‘ We must take the fucts as found by the | possession, and I fail to see how the Deputy 
Deputy Magistrate and they are, that the | Magistrate was wrong in instituting the case 
2nd party mude the Bhorain Pyne which | under Section 582. No doubt the Civil 
runs through his estate of Mandee, and that | Court was the proper one in which to settle 
he is entitled to the exclusive use of .its| such questions, but, at the same time, there 
water so far as it is necessary to irrigate the | being a dispute regarding the right to the 
lands of that village. That the first party | water, the Deputy Magistrate had a discere? ° 
bas the right to use such surplus water, as | tion in him to hold an enquiry under the =e 
nfier the irrigation of Mandee may pass | tion and to make an o:der pending the decision 
northwards into a reservoir situated in his | of a competent Civil Court. The case of 
village of Aut, and that the 2nd party by | Queen v. Mudho Churn, XIII W. R.,@. 51, 
widening and deepening an old pyne run-|is mutatis mutandis, in point. The sale 
ning eastward from the Bhorain Pyne to | questions, as it seems to me, are, was ion 
Ladipore has diverted n very e i a dispute touching the right of use in the 
portion of the Bhorain Pyne’s water aud | water of this pyue, and was eA of , 
A a 
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(lst Party’ Opposite Party. 


tloners, 
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dispute open to the use of the Igt party: 
and as these have been found, rightly or 
wrongly in the affirmative, Section 582 
applies. 

But in making his order, the Deputy 
Magistrate seems to have overlooked the 
concluding purt of the Section. Before 


taking away from the 2nd party the privilege |, 


of exclusively using his own water, it must 
be shown that the party having the easement 
has exercised his right within three months 
of the date of institution of inquiry, if the 
right of use was capable of being exercised 
throughout the year; or during the last 
season if the right of use existed only at 
particalar seasons. From the remarks of 
the Deputy Masistrate, it would seem that 
the Bhorain Pyne is a considerable stream, 
the water of which presumably finds its 
way to the Ist party’s reservoir at all times 
of the yesr unless prevented ; but in any 
case, and whether it is always flowing, or 
only so during particular seasons, it is for the 
lst party to bring himself within the purview 
of the Section, and there is nothing iu the 
Deputy Magistrate’s decision to show that 
he has done so. Before passing any decision 
on this part of the case, we must know 
what is the finding of the Deputy Magistrate 
on this point. If he finds that the Ist party 
has exercised the right he claims within the 
periods allowed by the Section, then I think 
we must reject this application, so far as 
relates to the Bhorain Pyne,the petitioner 
Hoving made out no ground of Jaw for this 
Court’s interference. If he finds that there 
has been no exercise of the right within 
time, he must reconsider his decision and 
refuse to entertain the Ist party’s application 
under Section 532. 

In the first case, we shall have to call on 
the other side to defend that part of the 
Deputy Magistrate’s order which refers to 
the removal of the Lnadipore bund. The 
Saddar Pyne is situated within the 2uad 
party’s village, and it is not contended that 
the Ist party has any right to use any por- 
tion of its water. The 2nd party would 
be clearly within his right if he chose to put 
up a dam to keep all the water of Saddar 
° Pyne within his own village of Ladipore, 
and so far the dispute would not come with- 
in the purview of the Section. 

The case must go back to the Deputy 
Magigirate for a finding on the first point. 

Ifahe decision of the Deputy Magistrate 

on it necessitates our taking up the case 

ugain, due notice will be given to the parties 
à contending: 
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The 21st June 1875. 


Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Act X of 1872 s. §830—Preliminaries to an Order 
maintaining a Party in Possession. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Sessions Judge of Bhaugulpore. 


Dariao Singh and others, Petitioners, 
Versus 


Uma Proshad and another, Opposite Party. 


Where an inquiry had already been set on foot under 
Chapter of the Code of Criminal Procedure, 
and the Magistrate at the same time came toa decision 
under s. 580 that a certain party was in possession and 
passed an order maintaining him in possession: HELD 
that, although no particular proceeding was recorded 
under s. 580, yet the uh ear therein presenibag 
had been substantially complied with. 


Reference.—Tuis is an`application to the 
Court to refer under Section 296, Code 
of Criminal Procedure, the orders of the 
Jumooee Joint Magistrate, ordering posses- 
sion of certnin property, to be retained by 
one Bhikharee Singh. 

An application was made to the Magis- 
trate to call on Duriao Singh and others to 
show cause why they should not be called 
on to give recognizance to keep the peace. 


The parties appeared and the Joint Magis- 
trate went into the question as to whether 
Dariao Singh should give security to keep 
the pence. He appears to have come to 
the conclusion that it was not necessary : for, 
he ordered the case to be struck off, meaning 
doubtless that the application of Uma Pro- 
shad should be disallowed; but he at the 
same time under Section 530 came to a deci- 
sion that Bhikharee was in possession and 
passed an order maintaining him in posses- 
8100. 

The petitioner complains that the question 
of possession had never been raised : that the 
inquiry was not instituted in the manner 
laid down by the law, and that the Joint 
Magistrate misled by the facts before him, 
which were insufficient for the purpose, 
came to an incorrect finding on the faot of 
possession. 

It appears to me that none of the prelimi- 
naries required by Section 530 of the Code 
of Criminal Procedure have been observed. 

The case is therefore referred to the High 
Court under Section 296 for orders. 


1875.] 


Crianinal 


Judgment of the High Court. 


Glover, J.—We see no reason to interfere 
in this matter. It may be that no parti- 
cular proceeding was recorded under Section 
580, as the Judge says ; still it is quite clear, 
from the whole of the proceedings of the 
Joint Magistrate, that an inquiry had already 
been set on foot under Chapter XX XVII 
of the Code with regard to the apprehension 
of a breach of the peace, and that, under the 
circumstances, was, we consider, a sufficient 
fulfilment of the requirements of the law. 
It is not contended that, supposing that 
introductory proceeding to have been made, 
the Joint Magistrate’s order calling upon 
each party to give in written statements in 
support of their possession was wrong. The 
only point on which this reference bas been 
made by the Sessions Judge is that the 
preliminaries enjoined under Section 580 
were not observed, and as we think that, 
substantially they were observed, there is 
no necessity fur this Court’s interference. 








The 22nd June 1876. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Act X of 1872 8. 530—Civil Court’s Decree. 
(Miscellaneous Case.) 


' Raneegunge Coal Association Limited, 
Petitioners, 


VETSUS 


Hem Lall Ghatwal, Opposite Party. 


Baboos Juggadanund Mookerjee and 
Brojo Nath Mitter for the Petitioners. 


Ree onee of sales of 1872 s. 580 is to prevent a 
of the peace by retaining in possession th 
already there, antil duch time a the Gal Court, pes 
ee on the two conflicting claims. When a Civil 
sourt decree is once passed, the right as ,between the 
litigants is decided, and there is no more place for a 
summary order which proceeds not upon title but on 
mere possession, 

Glover, J.—On the 11th of June 1875. 

the opposite party, Hem Lall Ghatwal, was 
called upon to show cause why the Assistant 
Magistrates order of the 26th May last, 
retaining him in possession of the disputed 
land, should not be set aside. 
- The rule-was returnable on the 18th of 
June: we have waited till to-day, the 22nd, 
but noone has appeared on behalf of the 
Ghatwal to show cause against the rule. 
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It ‘appears from the record that the dis- 
puted land was some time ago the subject of 
a civil suit between the predecessor of the 
Ghatwal and those of the Coal Company, the 
result being that the Ghatwal’s suit was 
dismissed with costs. The Assistant Mugis- 
trate admits that the land now in dispute is 
identical with the land then the subject of 
the Gbatwal’s suit, and also that the Coal 
Company have the best title .to, and are 
owners of, the land. He has brought the 
matter under Section 530, Code of Criminal 
Procedure, because he thinks that there is a 
probability of a breach of the peace, and 
finding that, on the occasion of the present 
Glatwal’s accession to the estate of his pre- 
decessor, he applied to be put in possession 
of the estate, and was so put in possession by 
a Police constable, and that the land of 
which he was then put in possession included 
that now in dispute, has decided that the 
Ghatwal muat under the Section be retained 
in possession till ousted by a competent 
Court. 

In passing this order, the Assistant Magis- 
trate seems to have overlooked the effect of 
the Civil Court decree. The object ‘of 
Section 530, Code of Criminal Procedure, is 
to prevent a breach of the peace by retain- 
ing in possession the party already there, 
until such time as the Civil Court can pro- 
nounce on the two conflicting claims, When 
a Civil Court decree is once passed, the 
right as between the litigants is decided, and 
there is no more place for a summary ordeft 
which proceeds, not upon title, but on mere 
possession. It having been once declared by 
a competent Court that the parties now 
represented by the Raneegunge Coal Company 
were the owners of the disputed laud, no 
further proceedings under Section 5380 could 
be taken. If the law were otherwise, it 
would be worth no one’s while to go to the 
trouble and expense of proving title in a 
regular suit, for the effect of a decree might 
be to a great extent nullified by parties con- 
triving to get into some kind of possession 
(which they could easily do in forest lands 
like those now in question), and then 
demanding to be retained in possession till a 
second suit was brought and decided. 
Rai Mohun Rai v. Mr. J. P. Wise, XVI W. 
R., p. 24, it has been laid down that, when a 
Civil Court decree has been passed regarding 
any disputed land, itis a Magistrate’se duty 
to maintain that decree, and he cannot agni 
institute Section 818 proceedings regarding 
the land covered by it. 

And reading Section 580 in the place of , 
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Section 818 of the old Code of, Criminal 
Procedure, this case is in point and bears out 
the opinion I have before expressed. | 

We therefore quash the Assistant Magis- 
trate’s order passed under Section 530, Code 
of Crimiual Procedure, aud direct him to 
abstain from interference with what he ad- 


mits to be the Coal Company’s property. If 


he is appreleusive of a breach of the peace 
between the parties, he can proceed in the 
usual way under Chapter XXX VII of the 
Code. 

Rule made absolute, 


The 24th Juve 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Witnesses—Reasons for Belisf. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Magistrate of Cuttack. 


Gobind Suain 
VErEUS 


Narain Raoot. 


A Magistrate is fully justified in believing ono witness 
in preference to three others, if he sees reason to do s80, 
aid itis not legally necessary that he should detail his 
TeasONS. 

+ Reference.—UNDER Section 296, Code of 
Ciiminal Procedure, I have the honor to 
report the proceedings of the Bench of 
Magistrates in a case in which it appears 
that an illegal judgment has been passed. 

The papers of the case are sent herewith. 
Jt will he observed that the accused person 
ngreed to rely on the witnesses produced by 
the complainant, and that three out of four of 
those witnesses deposed that there had been 
no assault at all. Only one witness deposed 
that there had been an assault. 

I do not think that without strong reason 
assigned it is competent toa Magistrate or 
Bench of Magistrates to set aside evidence 
in this summary fashion, There may be 


* Basos in which, from particular circumstances, 


the evidence of one man would deserve to be 
believed ın preference to that of two or moie 
others, but no such peculiar circumstances 
are igre alleged ; and I am of opinion that 
tl nding of the Bench is, on their own 

owing, not in accordance with the ovidence 
before them, and that it ought, on thut 
account, to be reversed, 
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Judgment of the High Court. 


Glover, J.—The Magistrate has sent up 
this case under Section 296, Code of Criminal 
Procedure. 

Narain Raoot charged Gobind Sunin with 
agsault under Section 862, Penal Code. Of 
his witnesses, three deposed that there was no 
assault, only abuse ; the fourth, whom the 
mijority of the Bench of Magistrates by 
whom the case was heard believed, declared 
that the accused struck the complainant 
several blows with his fist, and on this 
evidence the Beuch convicted the accused. 

There is nothing illegal in such a finding. 
The Magistrates being fully justified in 
believing one witness in preference to three 
others if they saw reason to do so, and in 
this case itis distinctly stated that they did 
see rensonu—it was not legally necessary thnt 
they should detail their reasons. Section 296 
allows this Court to interfere on poiuts of 
law only; in this case no such point is 
involved. 

The papers will be returned to the Magis- 
trate, 


The 28th June 1875. 


Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Improper Rejection of Testimony—Admission at a 
Sessions Trial of Evidence taken by a Magis- 
trate—Trial of Adullery by a Jury—Act Š f 
1872 s. 478. 


The Queen 


versus 
Lackhy Narain Nagory, Appellant. 


Committed by the Deputy Magistrate, and 
tried by the Additional Sessions Judge 
of Howrah, on a charge of abetting to 
kidnap a woman in order to seduce her 
to illicit intercourse, 


Baboo Umbica Churn Base for the 
Appellant. 


Whero the Sessions Judge did not allow a Polico 
Inspector to be examined for tho defonce, and the ac- 
cused was thereby prejudiced; aud where evidence taken 
by the Deputy Magutiate was admitted without the 
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prisoner having an opportunity of examining an admit- 
tedly important witness, the High Court quashed the 
conviction and ordered a new trial, 

The fact that a charge under Indian Penal Code? 
8. 497, was triable with assessors and not by a jury, would 
not affect the legality of a conviction of adaltery before 
a jury. 

Quare.—Is the formal assent ofa husband to a char 
of adultery, added at the end of his deposition, a prop 
compliance with Act X of 1872 s. 478? 


Glover, J—-THIs was a jury trial. aud 
the accused was convicted of abetiing the 
kidnapping of a woman vamed Lukhimony, 
and of adultery with the same Lukhimony. 
No punishment was awarded under Section 
497, Penal Code; but, for the abetment of 
kidnapping, the prisoner was sentenced to 
five years’ rigorous Imprisonment. 

He appeals to this Court on four grounds :— 

1st-—That the Sessions Judge ought to 
have allowed the examination of the Police 
Inspector Mr. Samuells. 

2nd —That the evidence given before the 
Magistrate by the witness Bhugiruth was 
inndmissible. 

8rd.— That os the husband brought no 
charge of adultery, the Judge ought not to 
hnve added that count to the indictment, 
and that adultery was an offence not triable 
with a jury bnt with assessors ; and 

4th_—T hat the confession of Shama ought 
not to have been taken as evidence against 
the prisoner Luckhy Narain. 


With reference to the first objection, the 
Sessious Judge refused to allow Mr. Samuells 
to be examined on the ground that, although 
he had deposed before the Deputy Magistrate, 
he was not a witness for the defence, nor 
was his name entered in the list of witnesses 
as required by Section 200, Code of Criminal 
Procedure. 

Butit appears that Mr. Samuells, who is 
an Inspector of Police nt Howrah, was pre- 
sent during the trial, and that this fact was 
brought to the Session Judge’s notice, and this 
being so, Section 363, Code of Criminal Proce- 
dure, would apply, the previous omission by 
the prigoner to name Mr, Samuells as a witness 
notwithstanding. But before this error on the 
part of the Judge can be tanken advantage 
of, it must be shown, in accordance with 
Section 283, Code of Criminal Procedure, 
that the improper rejection of Mr. Suamuells’ 
evidence prejudiced the accused iu his 
defence. 

To clear up this point, we have read Mr. 
Samuells’ evidence before the Deputy Magis- 
tiute, and it throws, no doubt, very consi- 
dernble suspicion on one of the principal 
Witnesses foi the prosecution, namely, Soobun 
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Ghareewgn, who is said to have conveyed 
the girl in company with the prisoner and 
the woman Shama to the house near the 
Botanical Gardens. Mr. Samuells said of 
Soobun that he had heard that he had given 
evidence “in a case or so” sent up by the 
Police, and again that it was his (the Inspec- 
tor’s) impression “that Soobun Glareewan 
was perhaps telling things which he did 
not know.” 


Mr. Samuells said, with regard to the caso 
generally, that the girl’s husband never 
complained to him of the kidnapping, and one 
Joogul, who was brought as a wituess, gave 
different versions of the story to bimpsclf 
and to the head constable, which deter- 
mined him not to have him examined as 
& witness, as he considered him to be 
hostile. Other persons who were tendered 
as witnesses were also refused on the ground 
that they were supposed to be dependunts of 
Joogul, and also hostile to the case for the 
prosecution. 


Mr. Snmuells added that the head 
constable did not at the time of the first 
information say anything to him about 
Luckhy Narain having been accused. 


It appears to me that these were points 
which, if laid beforethe jury, might have hnd 
considerable effect upon their finding, espe- 
cially the Police Inspector’s opinion about 
the trustworthiness of Soobun a principal 
witness for the prosecution ; and as regards 
the fact that a great deal of the evidente 
produced by the complainant was refused by 
the Police as likely to be hostile, Mr. Sam- 
uella’ deposition on these points certainly 
points to Police manipulation, and the 
prisoner, I think, was entitled to have the 
circumstance laid before the jury. 

Then as to the admissiblity of the evidence 
of Bhugiruth. The man was an important 
witness, for the prisoner’s conviction is to n 
great extent based upon his evidence. The 
Sessions Judge says that this witness changed 
his lodging after the mochulka was given for 
his appearance in the Sessions Court, aud us 
much delay would be involved io searching 
for him at his own house or elsewhere, his 
evidence before the Deputy Magistrate wi} 
admissible under Section 33 of the Evidence 
Act. 

Now there is nothing to show that this 
witness could not have been found if geason- 
able exertion bad been made to find hyn. 
As a matter of fact, the man was a coolce 
working for hire at Howrah; but in his 
deposition before the Magistrate, he gave hi-, 
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village as Bilsinghia inthe 24-Pergunnahs 
district, so that neither delay nor expense 
' would have been incurred in seeking the 
man there. He was only a temporary resi- 
dent of Howrah, and the fact of his having 
given a particular village as his residence in 
his deposition should have told the author- 
ities serving the summons where to look 
instead of making futile enquiries at How- 
rah, By Bhugiruth’s foujdaree statement 
being accepted, the prisoner had no oppor- 
tunity of cross-examining an admittedly 
Important witness. 

I doubt whether formal assent of the 
husband to a charge of adultery, added at 
the end of his deposition, is a proper com- 
pliance with Section 478, Code of Criminal 
Procedure, which says that a complaint, 
under Section 497, Penal Code, shall not 
be “instituted?” except by the husband of 
the woman, &c. As however I think that 
on the two first points taken, there is ground 
for holding that there has been material 
error in the judicial proceedings of the 
Court, 1 do not think it necessary to go 
further into the matter. The objection that 
the offence of adultery under Section 497, 
Penal Code, was one triable with assessors 
and not by a jury, would not affect the legal- 
ity of the conviction according to the 
explanation of Section 233, Code of Criminal 
Procedure, 

The last ground of appeal fails, only those 
parts of Shema’s statement being admitted 
which criminate herself equally with Luckhy 
Narain. 

I think that the Sessions Judge was 
wrong in not allowing Mr. Samuells, the 
Police Inspector, to be examined for the 
defence, and that his admission of Bhugi- 
ruth’s evidence taken by the Deputy Magis- 
trate was likewise improper ; and, being of 
opénion that the prisoner has been prejudiced 
by these errors, I would order a new trial of 
Luckhy Narain. 

Mitter, J.—I am also of the same opinion. 
The prisoner has been clearly prejudiced by 
the exclusion of Mr. Samuells’ evidence. 
For the reasons given by my learned col- 
league, I also think that a copy of Bhugiruth’s 
° Teposition should not be allowed to be put 
in. The conviction of the appellant there- 


The 28th June 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Penal Code, s. 188—Criminal Procedure Code, 
8. 532. 


(Miscellaneous Case.) 


Unnoda Proshad Dutt and others, 
Petitioners, 


versus 
Ranee Shama Soondures, Opposite Party. 


Baboo Rash Behary Ghose for the 
Petitioners. 


Baboos Mohiny Mohun Roy and Sreenath 
Doss for the Opposite Party. 


An order which declares that, as between the parties 
to a contention, certain land in dispute does not belong 
to the public, is not one the contravention of which can 
form the subject of an order under the Indian Penal 
Code, 8. 188. 


Glover, J.—THE petitioner in this case 
applied for a rule, calling upon the Magis- 
trate of the District of Dinagepore to make 
an order under Section 188 of the Indian 
Penal Code, with reference to certain acts 
which it was said were done by the 2nd 
party, with reference to lands which had 
already been the subject of two if not of 
more decisions in the Court below. It ap- 
pears that there were long standing disputes 
between the petitioner and the other parties, 
with reference to a right of way over certain 
lands on the banks of the Poornobaba river, 
admittedly belonging to the petitioner ; but 


fore should be quashed and a new trial | across which it was said that the 2nd party’s 


directed, 


servants and goods were transported on then 
way to a hat the property of that party. 
The case was firat heard by the Magistrate, 
who decided that the first party, that is, the 
petitioner before us, had a right to the land, 
and that the 2nd party was not fo interfere 
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vith that right in any way ; that he was not 
o convey his goods over it to the Poornobaba, 
load and unload his boats on the bank? 
f it without the consent of the first party. 
Chat decision was set aside by the High 
Jourt, and the case came on again befor 

nother Magistrate who came to the same 
quclusion as his: predecessor had done. 
)n a second appeal to the High Court, the 
rinciple which governed the decision of 
Le Magistrate was held to be correct ; but 
; was decided that, under the law (Section 
20 of the old Code of Criminal Procedure), 
he only order which the Magistrate was 
ompetent to pass was one declaring that 
he land in dispute did ndt belong to the 
mublic, This is the only order which now 
xists with reference to this land, and that 
ing so it is not easy to see how Section 
88 of the Penal Code can be made to apply. 
Chat Section speaks of an order promulgated 
yy a public servant which directs certain 
yersons to abstain from a certain act or to 
ake certain order with certain property 
n their possession or under their manage- 
nent. Now this order as it at preseut re- 
nains after the appeal to the High Court, 
loes not direct the 2nd party or anybody 
o abstain from any acts or to tuke any order 
vith any property in their possession ; it 
nerely sets forth, that, as between the parties 
o this contention, the land in dispute does 
1ot belong to the public. This amounts to 
he same thing under the circumstances ns 
ying that the lands are the property of 
he first party, and that the 2nd party had no 
ight therein, but there was no order promul- 
rated by a public servaut, of the nature 
‘bove referred to, the contravention of which 
‘ould form the subject of an order by the 
Wlagistrate under Section 188 of the Penal 
sode. The Magistrate referred both parties 
o the Civil Court, and this was the proper 
sourse of procedure, because, under Section 
582 of the Procedare Code which has super- 
3eded Section 320 of the old Procedure Code, 
ower is given to the Magistrate to make a 
leclaration as to who is the possessor of the 
lisputed land only until the Civil Court 
shall make an adjudication as to who is the 
arty entitled to exclusive possession ; and 
here being no order promulgated by a public 
servant under Section 188 of the Penal 
Jode, which the Magistrate could be asked to 
rive effect to, the only thing he could do was 
io give the order which he did, namely, to 
refer the parties to the Civil Court to have 
their rights decided. 

This rale must therefore be discharged. 
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, The 28th June 1875. 


Present : 


The Hon'ble E. A. Glover and Romesh 
Chunder Mitter, Judges. — 


Wrongful Confinement — Indian Penal Code 
$. 842 — Summary Jurisdiction — Crimina 
Procedure Code, 8. 222. 


Reference to the High Court under Sec 
tion 296 of the Code of Criminal Proce 
dure by the Officiating Sessions Judg 
of Nuddea. 


Haran Sheikh 


Versus 
Ramdbun Biswas and others. 


Where a charge under Indian Penal Code, s. 842 (wrong 
ful confinement), was substantiated against certai 

risoners, the Joint Magistinte was held not to hav 
baen justified ın treating the case as one of unlawfu 
assembly (8. 148) and disposing of it summarily unde 
the Code of Criminal Procedure, s. 222, 


Reference.—THE complainant appears t 
have brought charges of criminal house 
trespass and wrongful confinement agains 
the accused, and the Police sent up the cas 
for trial under Sections 448 aud 842 of th 
Indian Penal Code. 

The Joint Magistrate has tried the cas 
summarily under the power vested in hin 
by Sections 222 and 228. He has foun 
four of the accused guilty of being member 
of an unlawful assembly, and under Sec 
tion 143 of the Penal Code has sentence 
one of them to three mouths’ rigorous imprison 
ment, and the other three to two months 
rigorous imprisonment. The rest of th 
accused are stated to be “not guilty,” an 
have been “ discharged.” 

It seems to me that the case should no 
have been tried summarily at all. One o 
the offences complained of was wrongfu 
confinement under Section 842, Indian Penu 
Code, which is not one of the offences name 
in Section 222 of the Code of Crimina 
Procedure. Jt will be observed that thi 
charge is not mentioned by the Joint Magis 
trate, though it was one of the charges o! 
which the accused were sent up by th 
Police. The offences actually proved ar 
thus stated by the Joint Magistrate himself = 
“On the morning of this occurrence he (i.e 
the prosecutor) was seized in his house by th 

® 
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four defendanta, Mundaree Jamadar, Akool, 
Wali Mahomed, and Manuiruddin, and a large 
body of lathials. He was first taken to 
Ramlal Chowdlry’s cutcherry at Moolgram, 
nnd thence to the house of Sreeram Chunder 
Ghose when he was subjected to a great 
deal of violence and ill-treatment.” It 
would, therefore, seom that the Joint Magis- 
trate himself found the offences which were 
the subject of complaint to be fully substan- 
tiated. It seems to me that the Joint Magis- 
trate had no power to convict of another 
offence in order to give himself summary 
jurisdiction in the case. The cases reported 
in 22 W. R. Cr., p. 29, and 23 W. R., Cr., 
p. 3, are to the point, 

The Joint Magistrate goes on to say :— 
“The evidence of the witnesses goes to 
implicate the whole of the defendants, but 
the four defendants abovenamed appeur to 
have takena lending part in the affair. I 
convict them under Section 143 of the Penal 
Code.” From this remark, it would seem that 
the Joiut Mugistrate found the offence proved 
against all the accused., If so, it was illegal, 
as if seems to me, to record a finding of 
“not guilty.” l 

For these reasons I think the order of the 
Joint Magistrate should be set aside. 

As there is no appeal iu the case, I have 
under the ruling reported ini 28 W. R., 
Cr., p. 40, refused to admit the accused to bail. 

niga 
Judgment of the High Court. 
+ Glover, J.—It appears to me that the 
Joint Magistrate was not justified in dis- 
posing of the case against the accused 
summarily under the powers conferred by 
Section 222, Code of Criminal Procedure. 

The offence charged certainly amounted 
to wrongfal confinement accompanied with 
violence ; and what is proved ‘against tlie 
acgused, is, according to the Joint Magistrate 
himself, that the complainant was seized in his 
own house by a large number of lathials, 
including the four accused, taken hither and 
thither and subjected to a great deal of 
violence and ill-treatment, 

After such a finding which substantiated 
the charge under Section 842, Pennl Code, 

e-m least, if not a more serious one, E do not 
understand how the Joint Magistrate cousi- 
dered himself justified in treating the case as 
one of unlawful assembly merely under 
Sectiqn 143, Penal Code, unless (which I had 
rather not believ#) he did so with the object 

Siig of the charge summarily under 
Svetion 222, Code of Criminal P: ocedure, and 
, of avoiding un appeal to higher authority. 
© 
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I entirely concur in the remarks of Jack- 
son, J., in Chunder Sheekur Thakoor v. 
Witabur and another (XXII W R., p. 29). 

_ I think that the order passed by the 
Joint Magistrate should be quashed. 
, Miter, J—I concur in this order. 


The 29th June 1875. 


Present: 


The Howble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Complaint by Purdanusheen Ladies— Code of 
Criminal Procedure, $. 140, cl. C. 


(Miscellaneous Case.) 
Judoo Nundon Lall and others, Petitioners. 


Baboo Umbitca Churn Bose for the 
Petitioners. 


Where the complainanta were purdanusheen ladi 
and the Deputy Magistrate went to their residence an 
took their depositions im the presence of the accused 
who had no opportunity of cross-examining, inasmuch 
aa the deponents were in a shut-up room; 

Herd that the Deputy Magistrate’s procedure was 
unusual and uncalled rand the accused was prejudiced 
by the way in which the examination was taken, and 
that the complainants should have been called upon to 
make their charge through some one who knew the 
facts. 


-= 


Glover, J.—I UNDERSTAND it to be a rule 
of Criminal Procedure thata complainant, 
whether the person complaining be the‘ person 
against whom the wrong was committed, or 
one acquainted with the facts of the case, 
and so competent to make a complaint under 
Clause C, Section 140, Code of Criminal 
Procedure, must appear in person before the 
Magistrate, and there ‘depose to the fucts of 
his charge, and that the-accused being then 
present on summons would have the right of 
cross-examining him on the evidence given. 

In the case of a  purdanusheen lady 
who desires to prefer a charge under the 
Penal Code, some one on her bebalf who 
knows the facts can appear and make the 
necessary statement. 

In the present case the complainants are 
purdanusheen Indies; but the Deputy 
Magistrate, instead of calling upou them to 
make their charge through some one acquaint- 
ed with the facts, went himself to their 
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residence, and in the presence of the accused 
took their depositions. ‘The petitioner asserts 
that he was allowed no opportunity of cross 
examining, inasmuch as the ladies in question 
were in a shut-up room attended by many 
other females, and he had no means of knoy- 
ing whether they or any of theother women 
hidden behind the purdah would answer the 
questions, or whether the answers, if given 
by the ladies, wotld not be prompted by 
others, The woman servant who was sent 
in by the Deputy Magistrate to identify the 
complainants not being allowed to remain in 
the room. 

I certainly think that the Deputy Magis- 
trate’s procedure was unusua? and uncalled for, 
and without going into the question of the 
legality of his adjonrning his Court to the 
ladies’ house without notice given, I think 
that the petitioner has been prejudiced by 
the way in which the complainant’s examin- 
ntion was taken. The law provides a way 
where the complainant is a person who can- 
not attend in a public Court, and I think 
that the Deputy Magistrate should have 
taken this way, and have called upon the 
complainants to make their charge through 
some one who knew the facts. There would 
have been no difficulty about it in this case, 
asthe complainants themselves state that 
their servants were with them at the time 
le the offence is said to have been commit- 
ted. 

I think, therefore, that the proper course 
would be to quash the Deputy Magistrate’s 
proceedings so far as they have gone, and 
to direct the Deputy Magistrate to call upou 
the complainants to send to his Court some 
one on their part cognizant of the facts, and 
competent to make the complaint, giving the 
parties charged the usual opportunity of 
cross-examination, 

With regard to the concluding portion of 
the petition, I do not think that any suffici- 
ent cause has been made out to justify our 
removing the case to the file of another 
Magistrate. The affidavit does not go fur- 
ther than to state that Moulvie Abdool 
Luteef is on friendly terms with Shooba 
Saheb : this might, if true, be a reason for the 
Deputy Magistrate himself requesting to be 
relieved of the conduct of the case, but it is 
altogether insufficient as a reason for our 
casting what, under any circumstances, 
would be a slur on the honor and good faith 
of the Deputy Magistrate by removing the 
ease from his file, and thereby insinuating 
l ares was likely to give a partial decision 
on i 


> The 10th June 1875. 


Prosent: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Recognizances to heep the Peace—Code of Cri- 
minal Procedure, 8. 490. 


References to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of Gya. 


1. The Queen 
versus 
Gossain Munraj Pooree, Petittoner. 
2. The Queen 
VETSUS 


Gossain Luchmee Narain Pooree and another, 
Petittoners. 


Mr. R. T. Allan for the Petitioners in both 
cases. 


In the absence of any evidence rendering a breach 
of the peace probable, a Magistrate 18 not justified in 
calling upon parties to show cause why they should not 
enter into recognizances, and on their failure, to make 
an order under Act X of 1872 s. 490. 


Reference In re Gossain Munraj Poorce.— 
Tue petitioner has been ordered to execute 
recognizances to keep the pence absolutely 
without the recording of any evidence against. 
him, which is contrary to the provisions pi . 
Section 491, Code of Criminal Procedure.” 

The case is therefore referred for the or- 
ders of the High Court. 

There being no evidence whatever on re- 
cord, it seems unnecessary to enli on the 
Deputy Magistrate to support his order. 

Reference In re Gossain Luchmec Na- 
rain Pooree and another.—These are {wo 
petitions to set aside orders of the Deputy 
Magistrate of Nowadah for the execution of 
recognizances to keep the peace by two 
opposite parties. 

The parties were before the Joint Magis- 
trate in a case under Section 530 of the Code 
of Criminal Procedure. 

He there and then called on the pleaders= 
of the parties to show cause under Sectiou 
492. They do not appear to have shown 
cause, or to have asked for time. But the 
vakeel of one of the parties did cross-gxamine 
the one witness called for the prosecution, 
who was a police officer. 

Whether .or not the opportunity to show 
cause, which was given, was eee I need, 

— À o 


Criminal 


C RE 


not enquire, since there is absolutely no 
evidence on record to support the taking of 
recognizances. ‘The police officer deposes to 
his own opinion merely, and not to any fact 
which he bas observed. 

It seems to me that the recognizances 
taken from Luchmee Narain Pooreo of the 
one party, and Nurendra Narain Singh of the 
other party, should both be set aside. 

The Deputy Magistrate’s explanation is 
herewith submitted. 


Judgment of the High Court. 


Glover, J.—We are bound to follow the 
ruling laid down in the Full Bench case of 
Beharee Patuk v. Mahomed Hyat Khan, 
IV Bengal Law Reports, p. 46,* and to say 
that the onus being on the petitioners to show 
that there was a reasonable cause for antici- 
pating a breach of the pence, and the said 
petitioner having given no evidence what- 
ever, the Magistrate was not justified in call- 
ing upon the other side to show cause why 
they should not enter into recognizances, 
and on their failure to make an order under 
Section 490, Code of Criminal Procedure. 
The Magistrate’s order is illegal, and must be 
quashed. 


The 29th June 1875. 


Present: 


The Hon’ble W. Markby and G. G. Morris, 
¢ Judges. 


» 


Grievous Hurt—Lethal Violence—Commitment 
to Sessions. 


Revision of Proceedings in the case of 
‘Narayan Pasi, a prisoner, tried and con- 
victed by the Officiating Sessions Judge 
of Gya. 
fe violent blow inflicted upon the body indicates an 

intention of grievous hurt. 

Where death is undoubtedly caused by the prisoner’s 


violence, the Magistrate is bound to send the case to 
the Sessions Court. 


Markby, J—In this case the Sessions 
Judge, who was requested to forward the 
record for the inspection of this Court, 


would have sent up the record and proceed- 


{- 


ings of the .Magistrate’s Court, that being 
the record upon which, in fact, the Sessions 
Judge has based his judgment in the case. 
Taking, however, the circumstances as 
statedIn the Sessions Judge’s judgment, we 
ourselves compelled to say, that we do 





* 12 W. R, Cr. Rul, p. 60. 
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not concur in his first observation, Tha 
Sessions Judge’s view of the facts of the 
ĉnse may be perfectly correct, but wherever 
a violent blow is inflicted upon the body it 
would be wrong to say that there was 
absolutely nothing to show that the party 
intended a grievous hurt. Neither do we 
concur in the Sessions Judge’s second ob- 
servation. We think that in a case of death 
undoubtedly caused by the prisoner’s violence, 
such as this was, the Magistrate would have 
been wrong not to send it to the Sessions 
Court. 

As to the record of the medical officer’s 
evidence, there was no doubt an irregularity, 
but in a case ef this kind, the Sessions 
Judge would have done well, especially 
when there was this irregularity, to examine 
the medical officer himself. 


The 5th July 1875. ` 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Retrial—Jurisdiction—Act XI of 1874 8. 28. 
(Miscellaneous Case.) 
Luckhy Narain Nagory, Petitioner. 


Baboo Umbica Churn Bose for the 
Petitioner. 
_ The High Court has full power as a Court of revi- 
8107 to order a retrial when necessar 


As a Court of appeal it has the 


like power under 
Act XI of 1874 a, 


ın cases tried with assessors. 


Glover, J.—Tuo petitioner was convicted 
by the Sessions Judge of Hooghly of abet- 
ting the kidnapping of a young woman 
named Lukhi Monee and sentenced accord- 
ingly. On appeal to this Court Mr. Justice 
Mitter and I held for various reasons detail- 
ed in the judgment, that the accused had 
been prejudiced by the way in which the 
Sessions Judge had treated part of the evi- 
dence, and that there ought to be a new 
trial. 

A. new trial was ordered accordingly. 

Baboo Umbiea Churn Bose, the pleader 
who conducted the prisoner’s appeal in the 
first instance, now complains that the order 
directing a retrial was illegal and that his 
client ought to have been released, 

His argument was to the effect, that in-a 
case like this there was no provision in the 
Procedure Code for retrial, and that the 
Court’s genéral ‘powers of revision would 
not extend to it, 


Criminal 


1875.] 


THE WEEKLY REPORTER. 


Rulings. 25 





I believe that this Court has full power as 
n Court of revision to order, a new trial 
when circumstances render it necesssry, ané 
that the point has been settled by Queen v. 
Elahee Buksh, V Weekly: Reporter, Fall 
Bench, Criminal Rulings, p. 80, both Codes of 
Procedure being the same in respect of such 
‘gases. But we are not forced to this some- 
what cumbrous method of getting a case 
retried, because Section 28 Act XI of 1874, 
which supplements Section 280 Code of 
Criminal Procedure, provides for retrial 
under the “appeals” Chapter. 

Sections 280 gives an Appellate Court 
power to alter or reverse the finding or 
sentence of a Lower Courtmnd to enhance 
tle punishment, and Section 28 of the Amend- 
ing Act adds to this “or order the appellant 
to be retried.” 

The ground of such an order would 
depend of course on whether the trial had 
been held by jury or with assessors, but 
with this limitation. An Appellate Court 
can under this Section order a retrial and 
in the case now before us, the High Court 
ns the Court of appeal could, it seems to 
me, direct a retrial on any sufficient ground 
of law where the accused had been pre- 
judiced by the Judge’s mistake. 

The petition must be rejected. 

Mitter, J.—I om also of opinion that 
Section 28 of Act XI of 1874 is quite clear 
upon the point. Our order therefore must 
stand, and the petition rejected. 


The 7th July 1875. 


Present : 


The Hon’ble W. Markby and G. G. Morris, 
Judges. 


Municipal Commissioner—Procedure—Code of 


Criminal Procedure, s. 539—Ex-parte Pro- 
ceedings. 


(Miscellaneous Case.) 
“Tariney Churn Bose, Petitioner, 
versus 
Tlie Municipal Commissioners of Serampore 
and the Joint Magistrate of Serampore, 
Opposite Party. 


Mr. T. Paulit and Baboos Obhoy Churn 
Bose, Taruck Nath Sein, nnd Ukhoy 


` Baboo Juggadanund Mookerjee, the Ju- 
nior Government Pleader, for the Oppo- 
site Party. 


A Municipal Commissioner, acting as a Magistrate, 
may inquire into a charge of the breach of a bye-law 
and may punish the accused party by inflicting a 
fine; but the procedure to be followed is that of the 
Code of Criminal Procedure, which does not contemplate 
a proceeding against an absent party ex-parte, 

Markby, J—In this case the defendant 
having been summoned for a breach of one 
of the bye-laws of the Serampore Municipal- 
ity, he did dot appear either personally or 
by agent. Whereupon, after taking evi- 
dence, the Joint Magistrate of Serampore 
convicted the defendant and fined him Rs. 
10, and Rs. 4 a day as long as the breach 
continued. 


This appears to us to be illegal. 

The Municipal Commissioners have power 
by Section 84 to make bye-laws, “ and to 
“ offix fines as penalties for the infringement 
“ of such bye-laws.” By Section 80, “ fines 
imposed by the Act” (which was probably 
intended to include fines imposed by the 
bye-Inws) “ may be recovered in the manner 
prescribed by Section 6] of the Code of 
Criminal Procedure.” By Section 88 the 
Municipal Commissioners “ may order pro- 
ceediugs to be taken for the recovery of 
any penalties ;’ aud by Section 6 every 
Municipal Commissioner is vested with the 
powers of a Magistrate under Section 23 of 
the Code of Criminal Procedure. 

The Code of Criminal Procedure he 
alluded to is that which has been since fe- 
pealed. But the corresponding Sections of 
the new Code would apply, and the intention 
of the Act seems to be, that a Municipal 
Commissioner, acting as a Magistrate, may 
inquire into a charge of the breach of a bye- 
law, and may punish the accused party by 
inflicting a fine. 

But these provisions show’ that the pro- 
cedure to be followed is that of the Code of 
Criminal Procedure ; and that is also made 
clear by Sectiou 589 of the Code itself, which 
directa that ‘the procedure prescribed by 
“ the. Act shall be followed, so far as it can 
“ be, in all miscellaneous criminal cases and 


“ proceedings which are instituted in awe 


“ Court.” 

Butthe Code of Criminal Procedure, though 
it does not expressly prohibit, does not con- 
template a proceeding against an absent party 
ex-parte, Section 206 only provides for the 


trial of n case “on the appearance of b 
parties.” By Section 150, if the party sum- 
moned does not appear upon the day 
€ a 
e 


Chunder Dutt for the Petitioner. 
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named in the summons, the Magigtrate may 
issue his warrant to apprehend the accused 
person. By Section 208 the same power to 
issue & warrant is given if the accused per- 
son does not appear on any subsequent day 
to which the hearing is adjourned. But no 
power is given to proceed in his absence. It 
is only by the special leave of the Magistrate 
that the personal appearance of the accused 
person can be dispensed with (Section 151), 
and that be may appear by an agent; in 
which case under Section 211, sentence may 
be pronounced in his absence, if the Mngis- 
trate chooses to do so. It seems, therefore, 
clear to us that, under the Code of Criminal 
Procedure, an accused person cannot be pro- 
ceeded against ex-parte. Indeed, the Govern- 
ment pleader who appears in the case, does 
not consider that he can support this con- 
viction, and it must be, therefore, set aside. 
The fine, if paid, must be refunded to the 
accused person. 

, Lhe accused person has contested the 
legality of the conviction upon other grounds, 
but these, it is not necessary, to enter into. 





The 12th July 1875, 


Present : 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


High Courts Powers of Interference—Aot X of 
* J872 s.,297—Riot—Abetment under Indian 
Penal Code, s. 107. 


(Miscellaneous Case.) 


Khajah Noorul Hossein alias Khaojah 
Waheed Jan, Petitioner, 


versus 
e 


~ Mr, C. Fabre-Tonnerre, Opposite Party. 


i Moonshee Mohamed Yusoof for 
the Petitioner. 


Baboo Juggadanund Mookerjee, the Junior 
Government Pleader, for the Crown 
w. Prosecution. 


Act X of 1872 s. 297 allows of interference, on the 
art of the High Court in any case where there has 
een a material error in a judicial proceeding and not 
merely (as did the old Code, Act XXV of 1861 s. 404) 
where waero has been an error on a point of law in the 
decision of a case, 
. p a number of persons assembled for any lawful 
- purpose, suddenly quarrel with an intruder without 
any previous intention or design, they do not commit 
5 “riot” in the legal sense of the word. 


To prove abetment under a. 107, Indian Penal Code, by 
“ illegal omission,” it would be necessary to show thatthe 
accused intentionally aided the commission of the offence 
By his non-interference. ~ 


Glover, J, — Tue Junior Government 
pleader has appeared to show cause against 
the rule granted by this Court on the 24th of 
June last ; and he contends, first, that the 
High Court had no power to issue the rule ; 
and secondly, that there. were grounds for 
the Magistrate’s proceedings, and that there- 
fore this Court cannot interfere. 

With regard to the first objection, I was 
at first somewhat doubtful, but, on further 
consideration, I think that the High Court 
would have powgs to interfere under Section 
297, Code of Criminal Procedure ; the words 
of the Section sre very large, much larger 
than the corresponding Section of the old 
Code of Criminal Procedure, and allow of 
interference, in any case where there has 
been a material error in a judicial proceeding. 
Section 404 Act XXV of 1861 (the old 
Procedure Act) limited the Court’s power to 
cases where there had been an error on a 
point of law in the decision of a case. Now 
we have authority to interfere at any stage 
of a case, provided the error committed is 
a material one, 

But if there were any doubt as to this 
Court’s power under Section 297, we could 
still interfere under Section 15 of the Act 
under which the High Court is established 
(24 & 25 Vict, ce. 104). The case of 
Muthoora Nath Chuckerbutty and others, IX 
B. L. R, p.354* is an authority for this. 

Then as to the second objection. Had 
the Magistrate proceeded under Section '142 
of the Procedure Code, I suppose that we 
could not have interfered ; but he based the 
charge of rioting against Noorul Hossein on 


-the information of Mr. Tonnerre (Section 141, 


Penal Code), and we can therefore see whether 
such charge was supported by that informa- 
tion. If it was not, then the Magistrate 
had no ground for proceeding against Noorul 
Hossein in the manner he did, and his order 
would be illegal. 

Now Mr. Lonnerre’s statement is shortly 
this :—Not receiving the bearers promised, 
he first sent one constable to the tope where 
the marriage procession was putting up, 
and on his not returning, another. Finally 
he went himself, and gave-his opinion in 
pretty strong language to Noorul Hossein 
for not sending the bearers. The accused 
said that the bearers had run away and that 





è 17 W. R., Crim. Ral., p. 65. 
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he could not help it. The answer is said 
to have been given in an impertinent man- 
ner, and I have no doubt that Mr. Tonnerm%® 
describes exactly the impression made on 
him, but perhaps he scarcely realized to 
himself that the fact of his suddenly burgt- 
ing into the midst of n Mohamedan mar- 
riage procession, with something very like 
threats in bis mouth, was not exactly the 
way to insure civility, and that natives of 
this country look with strong disfavour on 
such an intrusion on their privacy. 

To return however. On receiving this 
answer aud being told that he could search 
for himself if he liked, Mr. Tonnerre 
attempted to pull down takAnat (a further 
injudicious proceeding, for there might’ have 
been women inside the enclosure) and then 
on receiving a hint from the constable who 
accompanied him, that the bearers were 
only hiding and had not run away, he seizes 
a man who appears to have been lying near, 
and orders him to tell him where the bearers 
have gone to. The man either hesitates or 
refuses, on which Mr. Tonnerre borrows a 
stick from the constable and strikes the 
recusant on the legs; Mr. Tonnerre then 
goes to Noorul Hossein, who seems to have 
been standing near and addresses him in 
very forcible language to the effect that he 
ought to be ashamed of himself for not 
giving the bearers according to promise. 
On this Noorul Hossein was again insolent, 
and put his finger in his mouth, laughing 
at Mr. Tonnerre as he did so. Thereupon 
Mr. Tonnerre knocked his hand (slapped 
is the word used) out of his mouth. 

Immediately on his doing so, he was 
attacked by some 60 or 60 men who were 
standing about and was driven out of the 
grove. No attempt was made to follow him 
further. Mr. Tonnerre, as he retreated, 
making the best fight he could, was struck 
on the head and nose. Eventually he re- 
turned to the Police station, and, after an 
unsuccessful attempt to identify his assailants, 
for which purpose he went back to the Tope, 
made the best of his way onwards. 

On this evidence, the Magistrate (to whom 
a couuter-petition charging Mr. Tonnerre 
with assault had already been preferred by 
one Juheeruddeen on the part of the mar- 
riage party) issued his warrant for the arrest 
of Noorul Hossein on a charge of rioting 
under Section 147, Penal Code. ` 

Now it is not asserted that Noorul Hossein 
took any part in the assault on Mr. Tonnerre, 
or encouraged it in any way, but the Magis- 


he was pyesent aiding and abetting the riot, 
because he did not interfere to prevent it, 
It may be necessary to consider this point 
hereafter, but first of all it must be seen 
whether there was in Mr. Tonnerre’s depo- 
sition any evidence of a riot at all. 

To constitute a riot there must be an 
“unlawful assembly”? (Section 141, Penal 
Code) the members of which must have a 
common unlawful object, the meaning of 
which I understand to be that such persons 
must have previously intended and arranvged 
a certain procedure stated in one or other 
of the five Clauses of the Section. In the 
words of the Commissioner’s 2ud Report 
“a person is not a member of an unlawful 
“assembly, unless he is aware of the facts 
“making the assembly unlawful,” and “the 
“intention of the party joining the assembly 
“is to be inferred from his cognizance of 
“the facts characterizing the assembly as 
“unlawful, aud the common purpose is a 
“matter of inference from the overt acts of 
“the members of the assembly, their lan- 
“gungo and gestures as proved in evidence ;” 
and it seems to follow fiom this, that if a 
number of persons assembled for any lawful 
purpose suddenly quarrel with an intruder 
without any previous intention or design, 
there can be no “riot” in the legal sense 
of the word. Now it seems to me clear 
that there was not, and in fact could not 
have been, any previous intention or design 
to assault Mr. Tonnerre. The attack on 
him was sudden and unpremeditated, and wes ~ 
caused no doubt by his striking the head 
man of the party, Noorul Hossein. None 
of the assnilants knew of Mr. Tonnerre’s 
intention to come to the Tope, nor was there 
any intimation of any movement on their 
part, until Mr. Tonnerre excited their indig- 
nation by his conduct to Noorul Hossein. 
The assemblage of these men together in 
their own marriage procession was perfectly 
Jawful, and there is not the slightest evidenco 
that they had any evil intentions towards 
any one. And if this be so, then the dis- 
turbance which ensued was not a riot, and 
there could be no abetment of a riot on the 
part of the accused. 

Nor am I prepared to say, now thaf T 
have had an opportunity of more fully con- 
sidering the matter, that, granting an offence 
to have been committed, Noorul Hossein 
can be held to have abetted it. The Magis- 
trate thinks that by not preventing «he 
assault, Noorul Hossein was guilty of abet> 


ment under Section 107, Penal Code, by j” 
“illegal omission ;” but for this, it woul 
8—a ° 


trate, in his letter of explanation, says that , 
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have been necessary to show that the accused 
intentionally aided the assault by his non- 
interference, and no evidence of this is to 
be found in Mr. Tonnerres deposition. 
Moreover the attack was very sudden: 
“immediately” on his striking Noorul Hos- 
sein, the men, says Mr. Tonnerre, ran upon 
him, and he was forthwith driven out ‘of the 
grove. From anything to the contrary 
to be found in the evidence, Noorul Hossein 
might have been unable to interfere from 
want of time as well as from want of inch- 
nation, and moreover it may be a question 
whether a man, who has just been assaulted 
in the midst of his own following, commits 
any legal offence in not bestirring himself 
to prevent his assailant from being forcibly 
ejected. 

But however this may be, I am of opinion 
that there was no evidence of any riot having 
tukon place, and that consequently the Magis- 
trate had no ground for arresting Noorul 
Hossein on a chaige of “abetting” such 
riot. 

And as this would no doubt be a material 
error in his judicial proceeding, I think that 
the Magistrate’s order should be quashed, 
aud he be directed to recall his warrant. 

Mitter, J—I concur with my colleague 
in this order. There is nothing in Mr. 
Tonnerre’s statement against the petitioner 
which would amount to any offence, The 
Magistrate’s order, which is evidently based 
upon that statemert, is therefore without 
af™ foundation. The circumstances of this 
onse are such that the interests of justice 
require that we should quash that order. 


The 13th July 1875. 


š Present : 


The Hon'ble E. G. Birch and H. B. Lawford, 
Judges. 


Murder— Transportation for Life— Opinion of 
Assessor derived from personal knowledge. 


Reference to the High Court for the con- 


œ %rmation of the sentence of death passed 
the Officiating Sessions Judge of 


J 
essoreé. 


m The Queen 


r VETSUS 


e Ram Churn Kurmokar, Prisoner. 
& 
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Mr, Lalmohun Ghose and Baboo Bykunt 
4 Nath Dass for the Prisoner. 


Where a murder is not premeditated, transportation 
fo» life is a sufficient punishment. 

A Sessions Judge should not import into his judgment 
the opinion of an, Assessor derived from personal 
knowledge, and unsupported by evidence on record. 


Birch, J.—W x have carefully considered 
this case and the arguments urged by the 
learned Counsel in support of the prisoner’s 
appeal. 


P ad 

We think that there can be no doubt that 
the prisoner Ram Churn Kurmokuar caused 
the death of Denonath, and upon the evi- 
dence in the case, the Judge was justified 
in convicting him of murder. But having 
regard to the peculiar circumstances of the 
caso, and to the fact that there is nothing to 
show that the crime was premeditated, we 
think that the ends of justice will be satisfied 
by commuting the sentence of death to one 
of transportation for life. We accordingly 
direct that Ram Churn Kurmokar be 


sentenced to transportation for life. 


We must point ont to the Judge the im- 
propriety of alluding in his judgmeut to an 
expression by one of the Assessors of his 
persounl knowledge of the character of 
some of the witnesses called for the defence, 


It may be that the Judge did.not con- 
sider himself justified in refraining from 
recording what the first Assessor thought fit 
to give as a reason for the conclusion he had 
arrived at; and in like manner from record- 
ing the opinion of the second Assessor that 
the personal knowledge of the first Assessor 
had considerably influenced him. But 
although the Judge might have thought it 
necessary to record what the Assessors gave 
as ¢thetr opinion, it was certainly wrong in 
him to import into his judgment the opinion 
of the Assessor derived from his personal 
knowledge, and unsupported by any evidence 
on the record. . 


1875.] 
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The 16th July 1875. 


Present: m 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Appeal— Enhancement of Sentence—Act XI « 
-~ of 18748, 26. 


(Miscellaneous Case.) 
Akool Sircar and others, Petitioners, 
versus 
. Partama, Opposite Party. 


Baboos Mohinee Mohun Roy and Ishur 
Chunder' Chuckerbutty for The Petitioners, 


Baboos Doorga Mohun Dass and Tarinee 
Kanika Bhuttacharjee for the Opposite 
Party. 

When the Appellate Court rejecta an appeal under 


Act X of 1872 s. 278, 1t is prohibited by Act XI of 1874 
g, 26 from enhancing the sentence. 


Glover, J.—Is has been argued by Baboo 
Mohinee Mohun Roy in support of this 
rule :— 

l. That Section 280, Code of Criminal 
Procedure only allows enhancement of the 
particular kind of punishment awarded, and 
that to add imprisonment to fine is not en- 
hancement within the meaning of the Section. 

2. That the appeal not having been ad- 
mitted by the Magistrate, there was no 
power in him to enhance the sentence passed 
by his assistant : and 

8. That the calling upon the prisoner 
to enter into recognizances was illegal. 

It will be convenient’to take the second 
point first. 

When an Appellate Court decides to hear 
an appeal under Section 279, it is bound to 
serve notice on the appellant, and also (Sec- 
tion 27 Act XI of 1874) on the respondent; 
and when this is done, the appeal is admit- 
ted and considered; and by Section 280 
the Appellate Court can “enhance any 
punishment that has been awarded.” 

But when the Appellate Court rejects 
an appeal under Section 278, it has, by Sec- 
tion 26 Act XI of 1874, no power of 
enhancing the sentence, 


Now, in the present case, the appeal was 


not admitted. The petition to the Magis- 
trate was filed on the 25th of June, and 
June 27th was fixed for the hearing, on 
which date the Magistrate passed the order 
of enhancement. No record of service of 
notice, either on the appellant or on the 


respondenf, is to be found amongst the 
papers which have been sent up to us, and 
the pleader,. who appears to show cause 
against the rule, admits that this is so. The 
whole record was sent for, and has no doubt 
been sent up, and there seems to be no reason 
to doubt that the Magistrate rejected the 
appeal, overlooking the fact, that, by the 
Amending Act, he was expressly prohibited 
from enhancing a sentence when so proceed- 
ing. 

The law on this point is clear; and we 
must quash the Magistrate’s order adding 
imprisonment! to the fine imposed by the 
Assistant Magistrate. 

With regard to that part of the Magis- 
trate’s order directing the petitioner to fur- 
nish recognizances, we see no reason to 
interfere. Section 148, Penal Code, would 
include the words of Section 489, Code of 
Criminal Procedure, “ taking other unlawful 
measures,” and ag it was the Magistrate’s 
Court by which the final order was passed, 
there was jurisdiction in the Magistrate to 
do as he did. 

There is no necessity for our considering 
the first objection taken. The Magistrate’s 
order enhancing the sentence of the Assist- 
ant Magistrate must be set aside,—that direct- 
ing recoguizances to be taken will stand. 


The 28th July 1875. 


Present : 


a” 
The Hon’ble E. G. Birch and H. B. Law- 
ford, Judges. 


Criminal Procedure Code, s. 346— Confessions. 
The Queen 
versus 
Kala Chand Pal, Appellant. 


Committed by the Assistant Magistrate, 
and tried by the Sesstons Judge, of Jes- 
sore, on a charge of committing dacoity. 


A confession not recorded according to the provisions 


of Act X of 1872 s. 846 is inadmissible as evidence. * ™ 


Birch, J.—In this case the Sessions Judge 
has admitted as evidence the confession made 
by Kala Chand Pal to the Assistant Magis- 
trate of Nurrail. 


-” 


This confession was recorded by the Aasiat- 


the vernacular, as it should have been. 


9—A o 


ant Magistrate in English only, and not in » 


P 
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There is nothing to show that the confes- 
sion was read or explained to the prisoner, 
and he does not appear to have signed it. 

The confession then not having been re- 
corded in accordance with the provigions of 
Section 346 of the Criminal Procedure Code 
is inadmissible, 

We therefore, under ‘Section 282 of the 
Code, direct the Sessions Judge to examine 
the Assistant Magistrate as to whether Kala 
Chand ‘Pal duly made the confession re- 
corded. 

The examination will be conducted in the 
presence of the prisoner, who will be at 
liberty to cross-examine the witness ; and 
the deposition, when completed, is to be for- 
warded to this Court. 


| net 


The 29th July 1875, 


Present : 


The Hon'ble E. G. Birch and H. B. 
Lawford, Judges. 


Trial by Jury where inapplicable. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Dacca, on a 
charge of fraudulently delivering counter- 
Jerit coin, 


The Queen 


VETSUS 


~ 
Doorga Churn Shome, Appellant. 


Where a cage to which Government had not extended 
trial by jury, was tried by jury, the trial was not con- 
sidered invalid on that ground; but the Judge’s charge 
was treated aa his judgment in the case, and the prison- 
er’s appeal was heard on the facts. 


Lawford, J—Tux prisoner has been con- 
victed under Section 251 of the Indian Penal 
Code, and sentenced by the Sessions Judge 
to be rigorously imprisoned for three years. 

The case was tried by a jury, but as the 
offence is one provided for by Chapter XII 
of the Indian Penal Code, it ought to have 

ween tried with assessors, the Government 
of Bengal not having extended trial by 
jury to cases falling under that chaptet. 

The trial however is not on that ground 
invalid (vide Section, 233, Criminal Proce- 
dure C8de), and we have treated the Judge’s 
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After carefully considering the evidence, 
we are of opinion that the conviction must 
%e set aside. 

There is positively no evidence at all 
beyond that of Mohesh Thakur himself that 
the money which he put into ths dooly 
consisted of good rupees, and considering 
the way in which he ran off, when it was 
discovered that the money was counterfeit, 
wedo not think that much reliance can be 
placed on his testimony. 

It is said that prisoner took the good 
money and replaced it in the Dooly by 
counterfeit coin ; but it seems to us that if 
this was done at all, it was more likely done 
by Duokhai thang#y the prisoner. 
` The Sessions Judge, though he eventually 
concurred in the view of the facts taken by 
the majority of the jury, was evidently not 
satisfied with the evidence against the pri- 
soner, for his charge to the jury is altogether 
in his favour. 

We set aside the conviction and sentence, 
aud direct that Doorga Churn Shome be 
released. 





The 2ud August 1875. 


Present ¢ 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


High Court's Powers under Letlers Patent, 3. 15— 
Mug tstrate’s Jurudiction— Criminal Procedure 
Code, s. 618—Prohiltory Order—Bond to 
keep the Peace. 


Goshain Luchmun Pershnd Pooree and others 
Petitioners, 


DETSUS 


Pohoop Narain Pooree, Opposite Party. 


Baboo Chunder Madhub Ghose for the 
Petitioners. 


Mr, M. L. Sandel for the Oppostite 
: Party. 


The extraordinary powors conferred on the Thgh 
Court by the Letters Patent, s. 15, extend to the revising 
of ordes passed under the Code of Crinunal Procedure, 
8. 518, 

When a Magistrate makes an order under this Section, 
on the ground that he has received infolmation, and 13 
satisfied with 1t, no interference is possible ; but when he 
states the nature of the information, the High Court can 
see whether such information justifies the order made. 

Before a prohibitory order under s. 518 can be 
made, there ought to be information or evidence before 


charge to the jury as his judgment in the | 1 ¢ 
r . ’ : the Magistrate, that the act prohibited was likely to 
e case, and have heard the prisoner’s appeal | cause a riot or affray, and chat the stoppage of that act 
- on the facts. would prevent such riot or affiay. 
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After summoning a person to show cause why he 
ghould not enter into a bond to keep the poe the 
Mayistiate cannot bind over that person until he adjudiy 
cates on evidence before him that such person is likely 
to commut'a breach of the peace, 


Glover, J.—On the 16th of June last, 
the petitioners obtained a rule, calling upon 
the other side, to show cause why certain 
orders passed by the Deputy Magistiate of 
Nowada, on the 14th and 18th May and Sth 
June, should not be set aside as made.without 
jurisdiction. y 
. The parties to this case are all interested 
in the Mundra Muth, and the difficulty 
between them has arisen from a disputed 
succession to the mohuntshf Pe 

The petitioners allege that no election to 
the guddee has yet taken place. The other 
side, that Deosurun Pooree has been duly 
elected, and that the petitioners wish to 
interfere with his election. 

On the 14th of May, the Deputy Magis- 
trate passed an order, under Section 618, 
Code of Criminal Procedure, against Mund- 
raj, Rughoodeal, Nund Kishore, and Bhoop 
Narain Poorees, directing them to abstain 
from any attempt to appoint another mohunt 
on the guddee of Mundra, and from any 
attempt to dispossess Deosurun Pooree. 

This is the first order complained of, and 
in respect of it it is contended, in the first 
place, that this Court has no power of 
interference, the Deputy Magistrate’s order 
not being a judicial one; but granting this, 
and that this Court’s revising powers under 
Section 297 would not allow of interference, 
we have still the extraordinary powers con- 
ferred by Section 15 of the Letters Patent, 
and it has beeu more than once held that 
those powers extend to the revising of orders 
passed under Section 518, Code of Criminal 
Procedure. Chunder Koomar Rai v. Omesh 
Chunder Mojoomdar, XXII Weekly Reporter, 
78, 18 a case in point. 

Then as to the merits. Section 518 gives a 
Magistrate very extensive powers, and allows 
him to dispense, if he thiuks fit, with the 
ordinary recording of evidence, and to act 
upon such information as satisfies him; and 
when a “Magistrate makes an order under 
this section, on the ground that he has 
received information and is satisfied with ‘it, 
I suppose that there would be no intei ference 
possible ; but when a Magistrate states the 
nature of the information upon which he has 
acted, we can see, I imagine, whether such 
` information justifies the order made. 

Now, in this case, the Deputy Magistrate 
made is order, prohibiting the petitioners 
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from attempting to elect a mohunt, or to 
interfere with the election of Deosuran 
Pooree, on the ground that this restriction on 
their liberty of action was likely to prevent 
a riot or an affray. 

° The Deputy Magistrate’s information con- 
sists, 18 he himself states, in his knowing 
from private sources that Deosurun Pooree 
had been elected mohunt, and from the Police 
inspector’s statement (which however is not 
to be found on the record) to the same 
effect ; but this would manifestly fall short 
of what is required before a prohibitory 
order under Section 618 could be passed. 
There ought to have been information or 
evidence before the Deputy Magistrate that 
the attempt at interference by the petitioners 
was likely to cause a riot or affiay, and that 
the stoppage of that interference would 
prevent such 1lot or affray. 

And there is no such evidence. No wit- 
nesses were examined till the 18th, four days 
after the Denuty Magistrate passed his order 
under Section 618, and therefore the Deputy 
Magistrate acted solely on iuformation. 
What that information was I have already 
shown. 

There was therefore no ground for the 
Deputy Magistrate’s order under Section 
518. 

THen as to his orders of the 18th of May 
and the 5th of June, directing the petitioneis 
to enter into recognizauces and to furnish 
securities under Section 491, Code of Crimi- 
ual Procedure. 

By that Section, a Magistrate, although he 
may, on information which he considers 
credible, summon any person to show cause 
why he should not be required to enter into 
a bond to keép the peace with or without 
sureties ns the Magistrate thinks fit, cannot 
bind over that person “until he has adjudi- 
cated on evidence before him.” What then 
was the evidence on which the Deputy 
Magistrate acted in this case ? 

First, there was petition on the part of 
Mundraj Pooree and the others to the effect 
that an assembly for the election of a mohunt 
had been convened for the 27th of Bysak, 
and asking that measures should be taken i 10 
the shape of security from the other side in™ 
order’ bo prevent a probable breach of the 
peace. This can be no evidence against the 
pétitioners or be ground for holding that they 
intended to commit such breach. ® 

Then as to the witnesses. The firgt 


> 


witness, Bhoop Narain, says nothing about s 


any probability of an affray or riot or othe- 


wise, The next, Debender Pooree, says, that 


ó 


n, 
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if the Government servants, ie. the Police 
who have been stationed at the muth to 
keep the pence, are removed, “it is pretty 
certain that there will be an affray”’ between 
his party and the petitioners. According to 
this witness’ statement, therefore, there 1g no 
likelihood of any disturbance go long as the 
Police remain, and it follows that to prohibit 
the petitioners from making or attempting to 
make a new election will have no effect on 
the public peace so long as the present 
arrangements remain in force. 

The next witness, Ram Narain, says, that, 
in consequence of the difterence of opiuion 
regarding the election of a mohunt, there is 
every possibility of an affray. 

The last witness, Gujraj, says, that there 
is every chance of the petitioner’s disputing 
Deogurun’s election by force. 

No overt act of any kind is alleged against 
the petitioners, all that is said against them 
is that they object to the way in which Deo- 
gurunu was made mohunt, and have been 
trying to have what they condider to be 
a propér election by the persons having the 
right to elect. 

These witnesses, it will be observed, do no 
more than suggest the ibility of an_affray, 
whilst one of their number implies that, so 
long as the present arrangements for keeping 
the peace are continued, there is no likelihood 
of a breach of it; so that as a matter of fact 
at the time the Deputy Magistrate was taking 
securities from the petitioners and binding 

m down to keep the peace, there was no 
probability whatever of their either intend- 
ing or being able to break it, n Police force 
beiug stationed at the muth to prevent any 
kind of disturbance. 

The evidence recorded on the 4th of June 
against the other petitioners is to the same 
effect as that given on the 18th of May, but 
with this difference that whilst one witness 
only speaks generally as to there being a 
likelihood of an affray, the other three say 
nothing about it. Clearly there was uo 
evidence on which the Deputy Magistrate 
could have decided that these petitioners 
were likely to if a breach of the peace. 

It appears to me therefore that, as regards 


“the order made under Section 518, the 


Deputy Magistrate had no “information” 
before him to connect the petitioners with 
any intenti of 


= 


the yenting í 
injuneyon alienate or a riot ; that he 


e “And also, that there was no evidence 


before the Deputy Magistrate on which he 
could adjudicate the fact against the peti- 
© . 


t, 
tionerg that they were likely to commit a ' 


breach of the peace, and that- therefore his 

8rders under Section 491, Code of Criminal 

Procedure, were illegal. 
Taking this view of the case, I think that 

the rule must be made absolute, and all three 

orders of the Deputy Magistrate be set aside. 
Mitter, J—I concur. 


The Sth August 1875. 


Present: 


The Hon’ble Louis S. Jackson and W. E. 
McDonell, Judges. 


Code of Criminad@#ocedure, s. 205— Compulsory 
Evidence—Indian Penal Code, s. 193. 


(Miscellaneous Case.) 
Dukhun Pahan and others, Petitioners, 


Messrs. C. Jackson and H. E. Mendes for 
the Petitioners. 

Certain parties having complained, in the Magistrate's 
Court, *of assault or ill-usage by order of one whom 
they called their zemindar, with a view to making them 
Ed enhanced rent, both complainants and accused were 
absent when the case was called on for hearing. As the 
Magistrate was about to dismiss the complaint, a third 
party appeared, and alleged that the complaint had been 
made with the connivance of the accused for the purpose 
of fabricating evidence of his right or title to tha 
mouzoh where the complamants lived. Thereupon the 
Magistrate compelled the complainants to appear, took 
down the evidence of some of them, received a counter- 
complaint from the third party above mentioned, and 
convicted the complainants under Indian Penal Code, 
8. 198, and sentenced them to imprisonment: 

HELD, that the Blagistfate ought not to have enter- 
tained the third party’s petition, or compelled the com- 
plainants to go on with, their case; and that, under the 
circumstances, the evidence given was not judicial 
evidence. 


Jackson, J.—We think it impossible to 
doubt that these petitioners have been im- 
properly convicted and punished. The pro- 
ceedings of the Magistrate’s Court teem 
with errors. ‘The origin of the charge 
against them appears to have been that 
Dukhun and others appeared in the Magis- 
trate’s Court to complain of having been 
nssaulted or ill-used by order of one Chamar 
Singh, whom they call their zemindar, in 
order to pay an enhanced rent. It does not 
distinctly appear that any examination of 
the complainants took place at that time, but 
the case was called on for hearing on the 
21st January. - On that date, it appears 
the complainants were absent, the accused 
also was absenf, and the Magistrate was 
apparently about to deal with the case, under 
the provisions of Section 205, by dismissing 
the complaint, but at that moment another 
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nctor appeured, viz., one Soorjee Narain, by 
his mooktear, and alleged that the complaint 
had been lodged in the Magictrate’s Court at 
the instauce and with the connivance of 
Chamar Singh, the person accused, for the 
purpose of. fabricating evidence as to thg 
title or the rights of this Chamar Singh in 
regard to the mouzah where these :yots 
lived. Thereupoh the Magistrate declured 
that he would nuot’ dismiss the compluint 
under Section 205, and he compelled the 
complainants to appear before him, took 
down the evidence of some of them, and 
after dismissing that case, he received a 
counter-complaint from Soorjee Narain, and 
came to the conclusion thaf’#ukhun and the 
‘Others had given fulse evidence, abetted by 
Chamar Singh, for the purpose of showing 
that Chamar was the malik, and excluding 
Soorjee Narain and others from ownership, 
and he convicted the complainants under 
Section 193 of the Penal Code, und sentenced 
them to imprisonment for one year. ‘This 
was carried on appeal to the Judicial Com- 
missioner, but that officer considered that 
they had been rightly punished, aud refused 
to interfere. Now it appears manifest that 
the case brought before the Magistrate 
originally, being one of difference as ıt were 
between landlord and tenant, was such as a 
jadicious Magistrate would lave properly 
allowed to be withdrawn. It is not 
desirable to foment such disputes, and when 
the parties are inclined to settle them, they 
oughe to be allowed to do so. It is difficult, 
even with the wildest notions as to what 
coustitutes evidence, to suy how the charge 
brought against Chamar Singh could in any 
way prejudice Soojee Narain. It appears 
to us clear that the Magistrate ought not to 
have entertained the petition presented by 
Sooijee Narnin, snd ought to have pointed 
out tv him the utter futility of the attempt 
to injure’ him, if there bad beeu such au 
attempt. The Magistrate clearly ought not 
to have on his petition compelled the com- 
plainants to go ôu with their case, and it 
might be fairly said in such circumstauces 
that the Magistrate really had no complaint 
before him, avd that the evidence given was 
not judicial evidence. But in addition to that 
the test applied by the Magistrate to the 
veracity of the witnesses is of a most 
extraordinary character. He lays down that 
it was for the prosecution to prove that 
their statement was falBe, and that they knew 
it to be false, and he comes to the conclusion 
that it was false, because, they in a case of 
assault, did uot produce documentary evidence 
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“ stolen property” w1 
the Penal Code, s. 410. 


regarding ethe title of Chamar Singh. It is 
difficult to understand how documentary 
evidence could be brought to bear upon such 
n case, or how they could be expected to be 
in possession of such evidence. But in 
ndditiou to that, the judgment entirely fails 
to show how it was that Dakhun and the 
others appear to have known that their 
statement as to Chamar Singh’s title was 
false. It might be for anything thnt »ppears 
to the contrary that they were firmly con- 
vinced, and not only that, but had good reason 
to believe, that Chamar Singh was entitled to 
that mouzah. It seems to us, therefore, that 
the proceedings ate marked by several 
material errors, that they show great want of 
discretion on the part of the Magistrate, and 
that the sentence should be quashed, and the 
prisoners discharged. The record is not 
very clear, but it seems doubtful whether 
some of the prisoners were examined at all. 
I regard this as an illustration of what I 
consider a most unfortunate change in the 
law, that the power of dealing summarily 
with cases of false evidence under Section 
193 has been vested in the Magistrates, 


The 26th July 1875. 


Present : 


The Hou’ble E G. Birch and YW. B. Lawford, 
Judges. 


Stolen Properiy—Forged Money Orders—Indian 
Penal Code, 8. 410— Evidence Act, s. 26— 
Voluntary Statements to Magistrates. 


The Queen 
VETSUS 


Mon Mohun Roy and another, Appellants. 


Committed by the Magistrate, and tried by 
the Sessions Judge, of Rajshahye, on 
charges of committing forgery and abet- 
ment thereof. 


Monmohun Ghose and Baboos Rash- 
behary Ghose ond Tariney Kantha 
Bhuttiacharjee for the appellants. ° 


Baboo Juggadanund Mookeryjee, the Junior 


Government Pleader, for the Prosecution, 


Money obtained ade forged Money OrderS'is not 
t 


in the definition thereof given sg 


A statement which a man in the custody of the Police 


volunteers to one in the position of a Magistrate, can be 
used as evidence against the man who makes 1t, 
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Birch, J.—Twx18 case has been tried with 
the aid of assessors ; they have differed from 
the Judge as to the Ist and 2nd charges 
against both the prisoners, aud concurred with 
him as to the 3rd charge, the result being 
that the assessors would convict Moumohan 
Rai of assisting to conceal stolen property, 
aud Nityogopal of false personation. The 
assessors would acquit both the prisoners of 
the charge of forgery und abetment thereof. 
The reasons given by the first assessor are 
such us we should expect to find adduced in 
support of a conviction on the principal 
charge, and they are adopted by the 2nd 
assessor. We cannot recoucile the reasons 
given with the conclusion arrived at, and it 
appears to us that the assessors failed to com- 
prehend the case. The Judge has convicted 
Monmohun Rui of abetting the forgery of ‘a 
document and of assisting to concenl stolen 
property, and Nityogopal of forging a docu- 
ment and of dishonestly using if and of 
cheating by false personation, and thereby 
inducing the delivery of property to himself, 
This latter compound charge is confusedly 
drawn up. And we think that the Judge 
should have taken care to frame proper 
charges before he commenced the trialin the 
Sessions Court. ‘The case presented no par- 
ticular difficulty, if properly dealt with; but 
the Judge, by mixing up the charges, has 
caused confusion. 

Stated shortly, the facts of the case are 
as follow : Early in March the Money Oı der 


“Book of the Rnjshahye Collector’s office wns 
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missing from the box in which it was kept. 
It was known to contain 36 blank forms; and 
on the 10th its loss was communicated to the 
Assistant Coutroller General, Money Order 
Deputment. On the 25th March the 
Assistant Controller Geneial reported that 
the 36 missing money orders had been cashed 
at.the Burdwan Treasury on the llth March, 
and Rs. 5,400 received thereon by a person 
styling himself Ram Chunder Bhomick. 
The Burdwan Police took the matter up, and 
communicated with the Rajshahye Police, 
and acting in conjunction effected the arrest 
of Nityogopal at his home in Nuddea, 
whither he had proceeded from Ruajshahye 
on or about the date when the Money Order 
Book was found to be missing. Nityozopal 
gave up fiom his house Rs. 1,853 in cash as 
part of the monies he had obtained at Burd- 
wan.e He was taken before the Assistant 
Magistrate of Nuddea, and he confessed that 
he had cashed the 36 Money Orders at the 
Burdwan treasury, and signed the receipts in 


» the _pume of Rum Chunder Bhomick, He 


THR WEEKLY REPORTER. 


Rulings. [Vol. XXIV. 





denied having forged Mr. Perry’s signature 
on the special letter of advice and on the 
Money Orders, but said that Monmohun Roy 
had given him the orders to cash: he further 
said that he did not know ‘they were forged 
erders. After his examinntion, and before 
departure, the prisoner pointed out a letter 
concealed on the top of an almirah which he 
had received from Monmohun Roy, since 
leaving Rajshahye, informing him that the 
case was being enquired into, aud that many 
would get into trouble. Nityogopal was then 
taken to Burdwan, where the Magistrate com- 
menced the preliminary enquiry, the accused 
being immediately identified by the treasury 
officials and a@€ailway constable who had 
stopped him at Nulhattee with a box con- 
taining money, but subsequently had allowed 
him to resume his journey. From Burdwan 
the prisoner was taken to Rajshalye, where 
he arrived on the 14th April. 

Acting on informntion received from 
Nuddea, the Rajshahye District Superin- 
tendent of Police had. on the 11th April, 
arrested Monmolun Roy at his house, and 
searched if, finding Rs. 39 in silver,a 5-rupee 
Note, and a letter ordering a ring in Calcutta. 
Upon the arrival of Nityogopal, both the 
nccused were coufronted, and mutual recimi- 
nation ensued between the two. The Magis- 
trate of Rajshahye then came in with Rs. -400 
in Notes of small amounts, which the Deputy 
Magistrate had found in an almirah used by 
Monmohun. Thereupon, Monmohun admit- 
ted to the Magistrate that those Notes had 
been given him by Nityogopal, and said that 
he would point out where other monies were 
concealed. He was then taken back to his 
house, and in the presence of the Magistrate, 
the District Superintendent of Rajshahye, 
aud the District Superintendent of “Burdwaa, 
pointed out in three different places monies 
amounting to Rs, 1,389, ome sum being in 
a Burdwan treasury bag. Search being 
resumed, the next day Monmohun pointed out 
other plnces where money was buried, one 
sumof Rs.814being found in another Burdwan 
treasury bag. Monmohun made a rambling 
statement alleging his innocence, and that he 
had concealed the money to oblige Nityo- 
gopal. - ' 

Nityogopal was examined by the Magis- 
trate of Rajshahye on the 18th, and admitted 
having drafted the letter of special advice, 
ali but the figures, and said that Monmohun 
had told hjm that, if he helped, the money 
would be obtained. 

Both the accused were committed to the 


| Bessions. 


er 


1875.] 


Criminal 


THE WERKLY REPORTER, 


Rulings. 35 


` 6 


Nityogopal, in the Sessions Court, adhered 
generally to his previous statemeut, qualify- 
ing it here and there to make himself ap ped 
the tool of Monmohun. 

Monmohun was, the Judge says, defended 
by able pleaders, and tried to make out thpt 
he was ill-trealed by the police. The pur- 
port of his statement is that he was a tool 
in the hands of Nityogopal. 

It will be moré convenieut to deal with 
the case of the appellant Nityogopal first. 
His pleader points out that the Judge has 
convicted him of forgery and also of dis- 
honestly using a forged document, and he 
contends that one offence is merged in .the 
other, and that two puni&tments cannot be 
awarded. He admits that he cannot say any 
thing against the conviction on the 8rd 
charge. 

‘There is no doubt that the finding and 
sentence of the Judge on the 3rd charge is 
open to objection, but that is no reason for 
saying that the sentence must be quushed. 
We are vested with power to alter the find- 
ing and sentence of the Lower Court, and 
this is a case in which we are compelled to 
exercise that power. 

The evidence against Nityogopal, apart 
from his confession, is overwhelming, and the 
offeuces brought home to him ure offences 
under Sections 467,.471 and 420. The 
Judge has confused the two latter offences, 
and has convicted the prisoner under Section 
466, instead of 467, and his sentences cannot 
stand. There can be no doubt that Niryo- 
gopal is guilty of forging aud using as 
genuine forged documents purporting to give 
authority to 1ecelve money. 

The offence of chenting and thereby dis- 
honestly inducing the person deceived to 
deliver money to him is also clearly estab- 
lished, but we prefer to sentence him on one 
charge only. We convict Nityogopal under 
Section 467, and sentence him to ten years’ 
rigorous imprisonment, and a fine of Rs. 400, 
or in default of puyment thereof, to two 
years’ further rigorous imprisonment. 

We have wow to consider the case of 
Monmohun Roy. The Judge has convicted 
him of abetting forgery and of assisting in 
concealing stolen property, but has acquitted 
him of forging the signature of Mr. Perry. 
We confess that we cannot understand how 
the Judge arrives at that conclusion, or how 
he can convict of abetment and acquit of 
forgery upon the evidence on the record. 
And we are in this instance also compelled 
to exercise our power and alter the finding 
of the Judge. 





Mr. Ghose, who appears for tlis prisoner, 
contends, that there is no evidence except 
the confession of Nityogopal to convict his 
client of the first charge. He admits the 


justice of the conviction on the third charge, 


but asks for an acquittal ou the first charge. 

The Government plender appears to sup- 
port the conviction. 

We have no doubt that we have power to 
deal with this case upon the evidence, and 
that if we find that the Judge hns acquitted 
upon a charge on which we think he ought, 
upon the evidence on the record, to have 
convicted the prisoner, we are bound to pass 
sentence for the offence of which the prisoner 
ought to have been convicted. 


Although the learned counsel has not 
objected to the conviction on the third charge, 
we feel bound to set it aside, and to pass 
sentence on the prisoner for the offeuce 
which we consider to be proved. 


The Section under which the prisoner lina 
been convicted on the thiid charge is Section 
414, which runs thus: ‘ Whoever volunta- 
rily assists in concealing, or disposing of, or 
making away with, property which he knows 
or bas reuson to believe to be stolen pro- 
perty, shall be punished with imprigonment 
of either description fora term which may 
extend to three years, or with fine, or both.” 


Now the property acquired by, Moomohun 
and Nityogopal was not “stolen property ” 
within the definition given in Section. 410, 
Penal Code. It was certainly not nequi 
by theft, extortion, robbery, criminal misap- 
propriation, or criminal breach of trust, and 
itis only property the possession whereof 
has been transferred by one of the above 
mentioned crimes that can be designated as 
“stolen property.” There is no provision 
in the Penal Code analogous to that to be 
found in 8 88, C. 96, 24 and 25 Vict, by 
which the offence of receiving money obtain- 
ed upon or by virtue of a forged instrument 
is made felony punishable with 14 years’ 
imprisonment. Money obtained upon these 
forged Money Orders is not stolen property 
within the definition thereof given in the 
Penal Code, and the prisoner bas been wrong- 
ly convicted on this charge. os 


Bué as is pointed out by one of the asses- 
sors (who, strange to say nevertheless acquits 
the prisoner) the fact of the money being 
found concealed by Monmohun affoẹis very 
strong corroborative evidence against him, 
and shows the correctness of Nityogopal’s 
confession as to the part Monmohun took in” 
the matter, 
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There is the evidence of Mr, Perry, 
Deputy Collector and Deputy Magistrate, 
that Monmohun told him, on the 16th April, 
that he and Nityogopal had taken the Money 
Order Book and the senl fiom the office, and 
that he had forged his (Mr. Perry’s) signature 
on the Money Order, Nityogopal filling in the 
forms. Mr. Ghose contends that this evi- 
dence is not admissible, because Monmohun 
mnde the statement when in custody of the 
Police. We are distinotly of opinion that 
this evidence is admiesible. It was made to 
Mr. Perry, who is a Magistrate. It was volun- 
tarily made to him, and not to the Police, and 
no kind of inducement was held out to the 
prisoner to make it. ‘The object of Section 26 
of the Evidence Act appears to us to be 
to prevent the abuse of their powers by the 
Police, and hence confessions made by accused 
persons while in custody cannot be proved 
against them unless made in the presence 
of a Magistrate. But if a man in custody 
of the Police volunteers a statement to a 
person in the position of a Magistrate, there 
can, we think, be no ground for saying that 
such statement cannot be used as evidence 
against the man who makes it. Monmohun, 
in his examination before the Magistrate, 
admits having written the figures 5,400 in 
the letter of advice, and this exactly bears 
out what Nityogopal states in his confession 
as to the part Monmohun took in forging 
this document. i ` 

Then there is the evidence of Mohima 
sGigindro Moitro as to seeing the accused 
practising Mr. Perry’s signature, corroborat- 
ed by the finding in a room adjoining that 
occupied by the accused, and in which other 
property of his wns found, o paper bearing 
an imitation of Mr. Perry’s usual signature. 
Comparing this signature with those on the 
Money Orders, it seems the work of the 
samp hand. 

The confession of Nityogopal implicates 
himself to the same extent as it implicates 
Monmohun. Nityogopal admits filling up the 
Money Orders and drafting the letter, of 
advice from Monmohun’s dictation, making 
over the movey to Monmohun and taking 
Rs. 1,853 from him out of it. His statement, 
toñsidered with the rest of the evidence, leaves 
no reasonable doubt upon our minds that 
Monmohun forged Mr. Perry’s signature on 
the special letter of advice and on the Money 
Orders. e If any distinction can be made in 
the guilt of the prisoners, it seems to us that 
it Was Monmohun who suggested the forgery 
„fand carried it out, It was he who obtained 
the Money Order Book; and it was he who 

® 


profited most by the crime and obtained the 
lion’s share of the spoil. 
° We have no hesitation in convicting Mon- 
mohun of forgery of a valuable security, and 
under Section 467 we sentence him to.nine 
years’ rigorous imprisonment, aud a fine of 
Rs. 400, or in default of payment thereof to 
two years’ further rigorous imprisonment. 
The Judge will recall the warrants issued 
after substituting for them warrants for the 
sentences now imposed. We have >not 
thought it necessary to enhance the sentences 
imposed by the Judge. We have only altered 
the sentences and made them conformable to 


law. 
P 
The 11th August 1875. 


Present: 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Evidence Act ig of 1872) ss. 26 & 27— 
onfessions. 


Reference to the High Court for the con- 


jirmation of the sentence of death 
passed by the Sessions Judge of 
Tipperah. 

The Queen 

versus 


Ram Churn Chung and others, Prisoners. 


When a fact is discovered in consequence of informa- 
tion received from one of several persons charged with 
an offence, and when others give liko information, the 
fact should not be treated as discovered from the informa- 
tion of them all. It should be deposed that a 

icular fact has been discovered from the information 
of A.B, and this will let in so much of the information 
as relates distinctly to the information therein discovered. 


Jackson, J.—WE think it quite clear that 
the whole of the four accused have’ been 
guilty of a most cruel and deliberate murder ; 
not the less atrocious or determined because 
the means employed were such as to render 
detection the less easy, the unfortunate victim 
having been beaten and bruised to death by 
blows from elbows, fists, and feet. 

The evidence of the two female witnesses 
taken together with the confessions and admis- 
sions of the prisoners before the Magistrate— 
all four but Bashi having directly coufessed 
the murder, and implicated ench other, and 
Bashi having admitted presence aud com- 
plicity,—this evidence, strongly corroborated 
as if is by the finding of the remains of the 
deceased man’s body, a skeleton with two 
earthen pots filled with mud attached to the 
legs for the purpose of sinking it, in the 
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place indicated. by the confessions, lenves no 
doubt whatever of the guilt of all four 
prisoners. 

Two of them, Ram Churn and Kasi, who 
were most prominent in the murder, have 
been sentenced capitally by the Cou» of 
Session, and the other two, who were sen- 
tenced to transportation for life, have appeal- 
ed against the judgment. 

But the considerations advanced in their 
petitions being quite futile, we have no hesita- 
tion in coufirming the sentence of death 
passed on the prisoners Ram Churn and Kasi, 
or in rejecting the appeal of the other two. 

We think it right to observe upon a 
prevailing tendency to egard the provi- 
sions of Section 26 of the Evidence Act, 
which has occurred in this case as well as in 
others, recourse being had, although not 
justified by facts, to the proviso contained in 
Section 27, . 

It can hardly kave been the intention of 
the Legislature that when a fact is discovered 
in consequence of information received from 
one of several persons charged with an 
offence, and when others give like information, 
that the fact should be treated as discovered 
{rom the information of them all. 

It should be deposed that a particular fact 
has been discovered from the information of 
A.B, and this will let in, under Section 27, 
only so much of the information as relates 
distinctly to the fact thereby discovered. 

x 





The 10th August 1875. 


Present: 


The Hon'ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Code of Criminal Procedure (Act X of 1872) 
8, 505—Security for Good Behaviour. 


(Miscellaneous Cuse.) 
Hamidooddeen Ahmed, Petitioner, 


Messrs. C. Jackson and M. Ghose and 
Baboo Bhoobun Mohun Dass for the 
Petitioner. 


Act X of 1872 s. 505 enables the Magistrate to 
require security for good behaviour, whenever it appears 
to him, from the evidence as to general character adduc- 
ed before him, that any person is by repute a robber, 
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house-breaker or thief, or a receiver of stolen property, 
knowing the same to have been stolen, or of notori- 
ously bad livelihood, or is a dangerous character. But 
when the evidence is entirely in a person's favor, and 
shows him to be of excellent character, and in every 
respect contrary to the sort of person against whom the 
Section is directed, to apply its provisions to him on 
a weak and unsupported charge of mischief by fie, is 
foreign to the intentions of the Legislature, and not only 
illegal but oppressive. 


Jackson, J.— Tue proceedings in the 
case of the petitioner Hamidooddeen Ahmed 
are of an extraordinary character. It ig 
admitted that the petitioner acquired law- 
fully and duly from one Tomiz the rights 
which Tomiz had as tenant over a piece of 
land in the neighbourhood. of the public 
offices at the sudder station of Mymensingh ; 
aud that, upon a portion of that land stood 
some huts, occupied by one Munnoo, who is a 
common prostitute, by other women of the 
snme profession, and by some other persons. 
The petitioner seems to have taken this land 
for the purpose of turning out these occu- 
pants, who were only tenants-at-will, and 
using it for some purpose connected with 
the business of practitioners in the Courts ; 
and in furtherance of that intention he gave 
notice to this Munoo and the other occupants 
to quit. He further gave Munnoo a sum 
of Rs. 5 to enable her to remove her 
bouse. This money she accepted, bat did 
not remove, and she was afterwards sePrett 
with notice to pay a daily rent at a very 
high rate. After this, it appears that by 
some means or other a fire broke out one 
night in the fullen thatch of a hut, close to 
hers, although not immediately contiguous, 
and that, in consequence, the house of Munnoo 
and other houses upon that piece of ground 
were burnt down. Munnoo yas summoned 
to the Police-station, and questioned in 
regard to the fire, for the Police appear to 
have suspected that it was the work of au 
incendiary. She thereupon said that the 
petitioner Hamidooddeen had put up part 
of the frame-work of a house close to hers, 
and that he had made various attempts to 
induce her to remove, and that she beliéved 
he’ kad instigated some one to set fire to her 
house in order to frighten her iuto going 
away. Similar suspicions having been ex- 
pressed by the other women, the Swb-Luspec- 
tor of Police made a report of the facets, 
aud stated his own opinion as coinciding 
with the suspicions of the females to hig, 
superior, the District es Qf 
12— A 
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Police. Upon that report, the District Su- 
perintendent endorsed the following order :— 
“To Magistrate for orders: The fire of the 
“ 16th instant looks very much like the act 
“of an incendiary. I do not think that, 
“under the circumstances, Hamid Ali, 
“vakeel, ought to be allowed to occupy the 
“lands to the detriment of those who 
“occupied the lands previous to the fire. 
“H. W. Reily, District Superintendent.” So 
that, although there was manifestly no case 
which the District Superintendent felt him- 
self in a position to investigate, he gratuitously 
recommended to the Magistrate that the 
petitioner should be debarred from the exer- 
cise of his private rights in regard to the 
land which be lawfully held. On receipt 
of that report, the Magistrate appears to have 
summoned the woman Muunoo, and he took 
down her statement, which, amongst other 
things, contained the. following words :— 
“ Homidooddeen Moonshee, a pleader, had the 
“ bamboo posts of a house commenced to be 
“built some months since on the east of the 
“yond, on the south of the house where 
“ the fire broke out, and on the west of mine, 
“which was close to it. Hamid has not 
“built this house because we remain there. 
« Tomiz, our landlord, has let him the bheeta, 
“on which he has put these bamboo posts, 
“bat Tomiz supports us. Hamid has been 
‘for some time wanting us to go away, 80 
“that he can have the ground on which 
‘our Houses stand; two months since he 
aré told me to go. A month ago he 
“gave me Rs. 5 to remove my house, 
“and threatened to drive me off if I did 
“not go. I had nowhere to go, and was 
"“ nfraid to give the Rs. 5 back. ‘Then his 
“servant biought me a written notice to pay 
“Rs. 8 per duy rent:—The day after the 
“ fire, he came and told us, we must not put 
“up “these houses any more. On account 
“of this, we suspect him of being the cause 
“of-the fire, and are afraid to put up our 
“houses again. In fact two attempts have 
“ already been made to burn my house, which 
“ig nearest his bheeta, three months ago. 
“ Bhyrub called to me in the early dawn, aud 
“J found my thatch was on fire. I pulled 
“out the thatch, and in it was a partly con- 
“sumed ¿ikya (charcoal fuel) in some Jute. 
“The other attempt was longer ago.” It 
appears in fact from the evidence of another 
witness, hat that attempt was two years ago, 
that is, considerably before Hamidooddeen 
purchased or had any interest in the property 
ent all. Upon these, statements, the Magis- 
tato mgkes the following order :—“ Hamid- 
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“ooddeen Moonshee would appear from the 
“ahpve statements to be a dangerous cha- 
“racter: warrant is issued on him under 
“ Section 605 of Criminal Procedure Code for 
‘appearance to-morrow ; summons on Tom:z, 
“Bbyrub, Manoollabh, Fakir witnesses. 
“ The women preseut to attend again.” Up- ` 
on this, Hamidooddeen, before the warrant 
had issued, seems to have voluntarily appeur- 
ed before the Magistrate, aud was examined. 
His examination was in these words—the 
charge being that of being a dangerous chat- 
acter. He was asked :—“ Have you hired, 
“aud when, a plot of ground ou the north- | 
“enst of the Government road on the noith 
“ of this cutchery Mrs,” His answer was: 
“Yes, On 16th Aughran I received a pottah 
“of 3 cottahs from one Tomiz. There were 
“some prostitutes and others living in hired 
‘houses on this ground.” Questiou.— Did 
“you commence to build a house, and if so, 
“why discontinue ??” Auswer.—“ Yes: and 
“left off for want of laborers.” Question.— 
“What steps did you take to get the pros- 
“titutes off the ground?” Answer.—“ I 
“told them to go again and again. Two 
“of the women agreed, but theu asked to 
‘be allowed to stop. One would not. ‘So 
“I served her with a notice to pay Rs. 8 
“daily rent. Then she agreed to go, and 
“I gave her Rs. 5 to take herself off. 
‘Then she did not go, so I told her, as she 
“asked, to remain a little longer to suit her 
“convenience.” "Question.—“ You did not 
“hear that there were three attempts to 
“burn Monee Noti’s house, the last of 
“ which succeeded?” Answer.—‘ No: Ionly 
“heard of the last one.” Question.— Did 
“you go tothe place after all these people 
“had been burnt out?” Answer.—" Yes: 
“nnd I found the day after that they had 
“put up tatties to shelter them, so I told 
 Karboli they might clear out of the ground, 
“and not pnt up the houses there any 
“more.” Question.—“ Did you know that 
“there was an empty house lying on the 
“north of your frame-work the last 10 days 
“or so, and that the fire begau there?” 
Answer.— Yes: but I doubt if the fire, began 
“there, I expect Monee Noti burut it her- 
“self. The houses were my property, and 
“bought with the land.” Questiou—— Do 
“you desire to call any evidence to remove 
“ the suspicion that lies against your character 
“of having caused this fire?” Ansawer.— 
“Yes: Tomiz, from whom I rent the land ; 
“ Lokenath Mozoomdar, Manoollah, Fakeer 
“and others.” Monee Noti was further 
examined, aud Tomiz was also examined, 


1875. | Criminal THE WEEKLY REPORTER. Rulings. 39 





“offenas of mischief by fire is a dangerous 
“character. The question is—what is the 
“evidence of general character in such cases 
“as to a person being a dangerous character, 
“on which the Magistrate is justified in 
“acting. It seems to me that in such a case 
“os this, the only evidence of general 
“character which can be taken is that 
“bearing on, te. bringing suspicion or 
“apprehension of, the acts which constitute 
the man to be a dangerous character. The 
“ defendant urges that the loss was his.” 
And then he goes into that question, and 
afterwards says :—‘' The defendant produces 
“ evidence of good character, but nothing to 
“remove the suspicions in this set of acts 
“and apprehended acts. The crime of 
“ mischief by fire is of lamentably frequent 
‘ occurrence, and is committed without a 
“chance of detection. It is, therefore, the 
“ more necessary, when suspicions are strong, 
“to take such measures as may be against a 
“repetition of the crime. As defendant 
“ Hamidooddeen Ahmed appears to me to be 
a dangerous character, I order that he euter 
“into his recognizances in Rs. 1,000, and 
“ two sureties in Rs. 500 ench, to be of good 
“behaviour for the space of one year.” ‘This 
order has been followed up by a recomend- 
ation, transmitted through the Judge, that 
the petitioner should be struck off the rolls 
as apleader. It appeare to me tliat a more 
unfounded and irregular proceeding against 
a person in the petitioner’s position could 
not be conceived. > andi 
The circumstances which preceded this 
fire—and it is after all, quite an open question 
whether the fire was the act of an incendiury 
at all—were such as, if supported by other 
fnets favouring the imputation, might raise a 
prima facie case; but those circumstances 
were in truth so completely displaced by the 
other facts of the case, that it appearseto me 
that the issuiug of a warrant against the 
petitioner under such circumstances amounted 
in my opinion to a cruel wrong. This 
gentleman was a pleader, and a person of 
station ș his adversary was a person of the 
meanrst condition. He had the law on his 
side, and the Courts within his reach; what 
possible inlucement could he have had to 
expese himself to the risk of a criminal 
prosecution by connecting himself with such 
an act as this when he must have known, 
that, if he were supposed to be im any way 
necessory to the fire, suspicion would immedi- 
ately, as it did, alight upon him. With some 
knowledge of the behaviour of the nativéa 
of this country placed in such circumstances, 


and he says this :—“ I have a permanent 
“ryoti holding of the land on which the 
“ houses of Monee Noti, Manoollah, Fakeer 
‘and others were burnt down. : I have 
“hitherto received rent from them. Hight 
“mouths since I gave a lense of the land 
“ with the houses on it to defendant. Some 
“of the houses are my property, some the 
“property of the occupants themselves. 
“ Munnoo’s housé was mine. She had no 
“‘ optiou of removing the house she lived in. 
“ All the others are mine. No: Monee Noti’s 
“house was her own, and she could remove 
“it when she pleased. So also Afzan’s her 
“own, and Kaiboli’s. I should estimate the 
“value of the houses were mine, and 
“ therefore defendant's, three in all, at 
“ Rs. 100,” and soon. So that in fact it is 
clear that the house of Munnoo stood upon 
ground to which the defendant was entitled ; 
that she had been repeatedly warned to quit 
the land having had no right to it; and that 
the defendant, petitioner, had giveu her assist- 
ance which she had accepted for the purpose 
of removing her huts from the land. The 
only further proceedings that are worth men- 
tioning are, that the petitioner enlled and 
caused to be examined by the Magistrate 
witnesses of the very highest respectability, 
includiug the Deputy Magistrate, Syud 
Mahomed Israil, who is a gentleman of 
honourable family, as well asa Government 
officer of rank ; the head clerk of the Collec- 
tor’s office, Baboo Kali Churn Bose; and 
named several other persous of equal position 
and credit, aud proved most clearly, that he 
was n person of the best character, of excel- 
lent position, of professional status, and also 
of a liberal education. With these facts 
before him. the Magistrate records a judgment 
iu which, after setting out the facts, he says :— 
“ Having regard to his interest in the matter 
“and the attion of defendant, I have to 
“consider whether the suspicions of his 
“beiug the prime mover in this offence of 
“ mischief by fire are grave, and if they are, 
“ whether the suspicions in the past and the 
“ apprehensions for the future, constitute him 
“an apparently dangerous character from 
“whom security, under Section 505, Criminal 
‘t: Procedure Code, should be demanded. As 
“to the legal application of Section 505 of 
“the Criminal Procedure Code, the words 
“run :—‘ When it appears to the Magistrate 
‘“ from the evidence as to general character 
“adduced before him that any person isa 
“ dangerous character, such Magistrate may 
“require security, &c. There will be no 
“ question that a person who commits the 
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one may say with tolerable certainty, that if 


this gentleman had been imprudent as well 
as wicked enough to commit sucha crime as 


this, he would certainly have absented himself 


from the place, instead of which we find him 
the day after the fire repairing to the scene, 
openly telling the occupants of the houses, 
“now that your houses have been burnt down, 
“you must not erect new houses again, but 
‘as I gave you notice, take yourself off from 
“this place.” They did not attempt then to 
impute to him the commission of the crime, 
Then as to the application of Section 505, it 
appears to me that the proceedings of the 
Magistrate in this case are a simple perver- 
sion of that Section. Section 505 enables 
the Magistrate, whenever it appears to him 
from the evidence as to general character 
adduced before him, that any person is by 
repute a robber, house-breaker or thief, or 
a receiver of stolen property, knowing the 
game to have been stolen, or of notoriously 
bad livelihood, or is a dangerous character, 
such Magistrate may require security for 
good behaviour. Now, as to the evidence of 
general character in this case, itis manifest 
that it was absolutely, entirely, overwhelm- 
ingly in favor of the petitioner, and shows 
him to be a person of excellent character, of 
station, means, education, and everything 
that is in fact the direct contrary to the sort 
of person against whom Section 605 has 
been directed. Jn such circumstance as 
that to mpply the provisions of that Section 
an against whom a weak, unsupported 
gossiping charge of mischief by fire has 
been preferred, appears to be an application 
of the provisions of the Code of Criminal 
Procedure as far removed from the intentions 
of the Legislnture as it is possible to 
conceive. It appears to me that the orders 
of the Magistrate in this case were, not only 
illegal but oppressive, and I am so strongly 
of that opinion that I think we ought 
not to be satisfied with merely annulling 
his orders, but that we must also submit the 
case for the consideration of the Lieutenant- 
Goveruor. f 

It is needless perhaps to say that there 
is no gort of ground for dismissing the peti- 
tioner from his office as pleader, and that 
these proceedings have left not the slightest 
stain upon his character. 

There are, it may be added, in the affidavit 
which heghas put in, allegations as to the 
mode in which those proceedings were con- 
ducted, into which we have not thought it 
uecessary to inquire. 


2 
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The 10th August 1876. 


e Present: 


The Hou’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Act X of 1872 ss. 530 and 531—Attachment by 
Magistrate. 


(Motion Case No. 160 of 1875.) 
Joykissen Mooke:jee, Petitioner. 
Motion Cuse No, 161 of 1875. 
Peary Mohun Mookerjee, Petitioner, 


Baboos Ras Behary, Ghose and Ashootosh 
» Mookerj& for Petitioners. 


A Deputy Magistrate, after notice issued under the 
Code of Criminal Procedure, a. 580, to two parties, find- 
ing himself unable to determine who was in possession, 
attached the property in dispute, Upon this, a third 
party represented, that he, as Jandlord, had taken pos- 
session of the land on the death of the person to akon 
it had been leased, But the Deputy Magistrate refused 
to remove the attachment, holding that the landlord's 
possession was without colour of law: 

Hrn, that the duty of the Deputy trate, under 
the circumstances, was to withdraw his order. 


Jackson, J.—It appears to us that the 
order of the Deputy Magistrate in this case 
is erroneous. The Deputy Magistrate hav- 
ing had brought to his notice that a dispute 
between certain persons existed regarding 
some land which was likely to crente a 
breach of the pance, issued a notice under 
Section 580 of the Code of Criminal Pro- 
cedure, and neither of those parties having 
appeared or offered any evidence, and the 
Deputy Magistrate finding himself unable 
to determine which person was in possession 
of the subject of dispute, ordered it to*be 
attached until either of the parties had his 
right to the property established in the 
Civil Court. After the attachment had 
taken place, the petitioner came in and 
represented that neither of the contending 
parties had any interest in the lund; that 
the land had been leased to a person who 
died, and whose riglits not being transferable, 
he the petitioner, as the landlord, had taken 
possession of the land. The Deputy Magis- 
trate upon this observed that the death of 
the holder of a tenure which is not trans- 
ferable does not necessarily imply assumption 
of possession by the Inndlord, aud he seems 
to have inferred that the landlord’s posses- 
sion in this case was without colour of law, 
und he interpreted the attachment under 
Section 581 to signify that the Government 
had stepped into the position of the late 
owner as trustee, aud was bound to pay rent 
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of the tenure. This is a novel view of the 
result of an attachment under Section 931. 
It appears to us clear that the duty of the 
Deputy Magistrate was, under the circum- 
stances stated, if he found that Baboo Joy- 
kissen Mookerjea was actually in posse8sion 
of the property iu question, to have with- 
drawn his order. The order complained of 
therefore must þe set aside, and unless the 
Deputy Magistrate shall see reason to find 
that Baboo Joykissen Mookerjen was not 
in possession, he should withdraw his order. 

It may be observed that the petitioner 
did not appear in the proceedings under 
Section 580, becausé dye notice then only 
concerned the parties in dispute. Jt is 
obvious that orders of this sort might easily 
be turned to the prejudice of the party in 
nctual possession, as in a sham dispute aris- 
ing between A and B, if they failed to offer 
any evidence the Magistrate might proceed 
to attach the property, and the person actually 
in possession might be thereby ousted. 

Motion No. 161 on the part of Baboo 
` Peary Mohun Mookerjee appears to be of 
the same nature, aud therefore the order will 
also be the same, 


The 10th August 1875. 


Present: 


The Hon’ble Louis S. Jackson and W. F. 
McDouell, Judges. 


+ 


False Complaint at Police- Station— Prosecution— 
Act X of 1872 ss. 272 and 468. 


(Miscellaneous Case. ) 
The Government of Bengal, Petitioners, 
versus 
Gokool Chunder Chowdhry, Opposite Party. 
Mr. Ingram for the Petitiouers, 


Baboo Joy Gobind Shome for the Opposite 
Party. 


` The words‘ appellate judgment of acquittal” in Act 
X of 1872 s. 272 were meant to include all judgments of 
an Appellate Court by which a conviction is set aside. 

. Acomplaint made’at a Police-station, is not made 
before any Civil or Criminal Court, and, if it proves 
false, prosecution for itdoes not require the sanction of 
any Court under s. 468, Code of Criminal Procedure, 


Jackson, J.—Tue objection taken by the 
vakeel for the accused in this cnse to the 
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hearinf of this appeal is overruled, because 
we are distinctly of opinion that the Legis- 
lature, in Section 272, by the words “‘appellate 
judgment of acquittal” meant to include all 
judgments of an Appellate Court by which a 
conviction is set aside, That is the case in 
the present instance. We think, therefore, 
that the case may be brought before the High 
Court under the provisions of this Section. 
But as already observed, this point is not very 
material, because even if the case be not one 
subject to appeal under Section 272, it is one 
which may be brought before this Court by 
way of revision. 


On the merits of the question, we have not 
thought it necessary to give the Counsel, who 
appeared for the Government, a great deal of 
trouble, because it appears to us quite clear 
that the decision of the learned Sessions Judge 
was erroneous. The case before him on 
appeal was that of a conviction under Section 
211 of a person who had made a false com- 
plaint at a Police station, and the ground on 
which the conviction was objected to was 
that the prosecution ought not to have been 
allowed to proceed, inasmuch as if had not 
received the sanction of some Court, which 
was said to be necessary under Section 468 
of the Code of Criminal Procedure. Th.s 
appears to have been answered, and in our 
judgment reasonably answered, by the prose 
cution in the Lower Appellate Court by the 
argument that the complaint notshaving 
been made before or against a Civil or Cet? 
nal Court, the prosecution did not require the 
sanction of any Court. The view taken by 
the Sessions Judge is that a Criminal Court 
is defined to be, to mean and include ‘‘ every 
Magistrate enquiring into any criminal 
case,” and that the definition of “enquiring 
into”? means and includes “‘ every proceeding 
preliminary to trial.’ This the Sessions 
Judge thinks, includes the proceedings of 
the Police. He says :—“ Such proceedings 
“of the Police are provided for in the Code 
“of Criminal Procedure, and are held sub- 
“ject to the control and superintendence of 
“the Magistrate from beginning to end.” 


That may be all true, but if does not decide 
the question, because the proceedings of the 
Police are not here the matter of enquiry. 
That which the Court had to consider was the 
complaint which was made at the Police 
station and proved false. That &mplaint, 
it appears to us, and it seems sufficient to say, 
was not made before any Civil or Criminal. 
Court. The learned Counsel drew our’ 
uttention to the words of Section 468, whes 
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all the various Sections referred to are enu- 
mernted, “when such offence is committed 
“ before or against a Civil or Criminal Court, 
““&c.” No doubt, by the use of these words 
a distinction is made between offences under 
those Sections which are not committed 
before or against a Civil or Criminal Court 
and those which are so committed, as to the 
sanction necessary. The provision of the 
Jaw, which is no doubt an useful and proper 
one, contained in Section 468, originated, I 
believe, in the 3rd Clause of Regulation VII 
of 1818, which is in these words :—“ The 
“ Magistrates of the several Zillah Courts 
“shall not receive any charges of perjury 
“which may be preferred by parties in 
“civil suits, either ngainst their own wit- 
“ nesses or against the witnesses of the 
“adverse party, or of subornation of prejury 
“against the adverse parties in such suits ; 
“nnd all individuals whose attendance is 


‘“required in the Civil Courts, either as 


“ plaintiffs, defendants, or witnesses, are 
“ hereby declared not to be liable to any 
“prosecutions of this description, unless 
“they shall be committed to take their trial 
“by the Zillah Judge under the authority 
“ vested in him by Section 8, Regulation III 
“of 1803.” The obvious intention there was 
that parties in civil suits should not be allow- 
ed to harass their own or their opponents 
witnesses by preferring agaiust them ground- 
less charges of perjury, so as to carry the 
question decided in civil suits into other 

l But that provision which has been 
expanded by recent legislation did not and 
could not go the length of holding that prose- 
cution for false statements made other- 
wise than before a Court should require the 
sanction of the Court. It appears to me fur- 
ther that little reflection would have satisfied 
the Judge that the objection in this cnse had 
no real foundation, because it is obvious that 
if sanetion for the p: osecution had been neces- 
sary the only proper person who could give 
thut sanction would have been the very 
Magistiate who entertained the charge. We 
think, therefore, that the judgment of the 
Court of Session, reversing that of the Joint 
Magistrate of Moorshedabad, must be set 
aside, aud as the appeal has not been tried 
upon its merits, the record must go tq the 
Court of Session for that purpose. It may 
be mentioned that a similar view appears to 
have been taken by the highest Court in the 
Punjaub M a case referred to in Newbery’s 
Edition of the Code in the notes to Section 
468. 
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The 12th August 1875. 


Present: 


The Hon’ble Louis S. Jackson and W, F, 
McDonell, Judges. i 


Evidence Act (I of 1872) s. 30 —Confessions— 
Mode of recording— Code of Criminal Proce- 
dure, ss. 346 and 346—Irregularities—s. 283. 


The Queen 
versus 
Chunder Bhuttacharjee, Appellant. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Jessore, on a 
charge of committing dacoity. 


Mr, T. N. Palit and Baboo Bungshidhur 
Sen for the Appellant. 


The Junior Government Pleader for the 
Prosecution. 


When more persons than one are being tried for the 
same offence. and a confession made by one affecting 
himself and some of the others is proved. the Evidence 
Act, s, 80, does not provide that such confession is evi- 
dence, but that it may be “taken into consideration :” 
the intention of the Legislature being that when, as 
against any person implicated by such confession, there 
ig evidence tending to his conviction, the circumstance 
of such person being implicated by the confession of 
one of koe who are being jointly tried with him shall 
be taken into consideration as bearing upon the truth 
or sufficiency of such evidence. 


When a confession hes to be used for the above pur- 
pose, the person to be affected by it has a right to 
demand that ıt be strictly proved and shown to have 
been in all essential respects taken and recorded ag 
prescribed by law (Criminal Procedure Code, s. 122), i.e. 
1u the manner provided by ss. 845 and 846, 

When the examination of -the accused 18 taken other- 
wise than in the couse of a preliminary inquiry, an 
omusgion to comply with the provisions of s, 846 cannot 
be remedied by the evidence of the Magistrate who 
took it, 

The reception, as evidence against an accused person 
of a confession which ought not to have been proved, and 
which is not in accordance with the law, and the ground- 
ing of a case against him upon such confession, must 
be HELD to be regularities which seriously prejudice 
the prisoner, 


Jackson, J. — Tux appellant Chunder 
Bhuttacharjee is one of several persona who 
were tried before the Court of Session nt 
Jessore and convicted of dacoity. In 
respect of (his particular appellaut, the 
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Judge convicted him, differing from both the 
Assessors who sat on the trial, and it clearly 
appears from the judgment of the Ses#ons 
Judge that the conviction of this Bhutta- 
charjee rests entirely upon the so-called 
confession of one Kalee Pal, who was gried 
with him, and upon the finding of a box 
which is identified by the proseoutor as 
part of the goods stolen from him; and the 
finding of this box is expressly treated by the 
Judge as a corroboration of the confession 
of Kalee’Pal. Now, of course, this is a case 
in which the due application of the 30th 
Section of the Evidence Act becomes of great 
importance. We find, in the judgment of 
the Sessions Judge, cBmein observations as 
to the mode in which that Section “has been 
interpreted, which a better taste and wiser 
discretion would have led him to omit. The 
30th Section provides that, when more 
persons than one are being tried jointly for 
the same offence, and a confession made 
by one of such persons affecting himself and 
some other of such persons is proved, the 
Court may take into consideration such 
confession ns agninat such other person as 
well as- against the person who makes such 
confession. Now, putting aside for a 
moment what is to be done before such a 
confession can be made use of, let us say a 
few words ns to the use which is to be made 
of it. The Section does not provide, as has 
been repeatedly pointed out by this Court, 
that such confession is evidence, still less 
does if say, that it shall be the foundation 
of a case against the person implicated. 
The Legislature very guardedly says that it 
may be “taken into consideration,” and I 
think the obvious intention of the Legislature 
in go saying was that when as against any 
such person there is evidence tending to 
his conviction, the truth or completeness 
of this evidence being the matter in ques- 
tion, the circumstance of such person being 
implicated by the confession of one of 
those who are being jointly tried with 
him, should be taken into consideration as 
bearing upon the trath or sufficiency of 
` sguch evidence. In this case, the Judge 
has proceeded in the inverse way, and bas 
taken the confession of a fellow prisoner 
ns the basis of a case ngainst the appellant. 
That being so, let us consider by what menns 
this confession is corroborated or supported. 
It is by the finding of a box. Now objec- 
tions have been made to the evidence which 
was given in respect of this box, and it does 
seem as if the evidence before the Court of 
Session had fallen short of formal proof that 


the bax was found upon the premises of the 
prisoner. Bat whether that be so or not, it 
seems quite obvious that the box was one of 
such a description, and the identification of it 
was 80 incomplete, as makes it impossible to 
rely safely upon such evidence as the sole 
or almost the only ground for convicting the 
prisoner. I now come to the further ques- 
tion as to the manner of making use of a 
confession under Section 80. That Section 
requires that a confession made by one 
prisoner, which is to be used for the purpose 
of affecting another, must be proved. Now, 
when a confession has to be used for that 
purpose, the person to be affected by it has 
n right to demand that it be strictly proved, 
and shown to have been in all essential 
respects taken and recorded as prescribed by 
the law. This was a confession taken down 
bya Magistrate, who was not the Magis- 
trate having jurisdiction over the offence 
under Section 122 of the Code of Criminal 
Procedure. That Section provides first 
as to statements and then as to confes- 
sions, and it says that such confessious _ 
shall be taken in the manner provided in 
Sections 845 and 846, and also that such 
confessions shall not be recorded, unless, upon 
enquiry, the Magistrate has reason to believe 
that it was made voluntarily, and also that 
there shall be a memorandum to that effect by 
the Magistrate. Section 846 provides :— 
“ Whenever an accused person is examined, 
“the whole of such examination, imoluding 
“every question put to him and Cyefy 
“answer given by him, shall be recorded in 
full, and shall be shown or read to him, and 
“he shall be at liberty to explain or add to 
‘Chis answers ;” and further that the accused 
person shall sign or attest by his mark such 
record. Now itis clear that in order to n 
compliance with that Section, the exomination 
of the accused person must be taken edown 
in a language which he understands, and 
that probably would be the language which 
is the vernacular of the district, and where 
that is done the signature or the affixing of 
the mark of the accused will be a significant 
acknowledgment that he understands and is 
content with the record of what is stated.» 
In the case before us that is not so. We 
fitidethe statements of Kala Chand Pal taken 
down on the 20th February 1875 before 
Mr. Gillon the Assistant Magistrate, in the 
English language, not in the form of ques- 
tion and answer, and not signed by the 
examinant. Ib appears to me that iu such 
circumstances the confession has vot been 


recorded in the manner prescribed by the 
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aw, and ought not therefore to bê ‘used 
against any other person. It appears ‘to 
‘have been thought that the omission to 
‘comply with ‘the provisions ‘of Section 846 
might be remedied ‘by sending the examin- 
ation down to the Magistrate who took it, 
and taking his ‘evidence upon the subject. 
‘That is the effect of the last clause of 
Section 346, but it is to be observed that that 
clause begins by saying, “if the examination 
“be taken in the course of a preliminary 
“inquiry, &c.” This examination was not 
taken in the course of a preliminary inquiry. 
It was taken by a Magistrate who had no 
authority to inquire into the offence, but 
only that which was specially given him by 
Section 122. It has been further suggested 
that the defects and omissions noticed ought 
not to be taken into account by this Court 
under the provisions of Section 288 of the 
Code of Criminal Procedure; but if the 
Counsel for the Government means to imply 
that the reception as evidence against an 
accused person of a confession which ought 
not to have been proved and which is not in 
accordance with the law, and the grounding 
of a case of dacoity against him upon such 
confession, are irregularities which have not 
prejudiced or injuriously affected the accused 
person, I am at a Joss to see by what errors 
or omissions he could be injuriously affected. 
It appears to me that the prisoner has been 
very seriously prejudiced. I have made 
thesg ofservations, because the Court was 
pressed’ by the Government pleader to 
express its opinion. It would perhaps have 
been sufficient to say that there was uo 
evidence to make out a sufficient case against 
the prisoner. Whether the examination of 
Kalee Pal had been or had not been duly 
recorded, and whether it had been or had not 
been duly proved, there wag not a sufficient 
case “made out against the Bhuttacharjee 
to justify his conviction. The conviction 
therefore must be set aside, and the prisoner 
must be relensed. I may observe that the 
Judge seems to be of opinion that the course 
taken by the Magistrate in recording. this 
confession in the English language is justified 
by the order of the Local Government in 
respect of the recording of evidence. That 
order, as I should have thought it was pfetty 
well Known, relates only to the examination 
of complainants and witnesses, and has no 
reference*to the examination of accused 
persons. 


O 


The 13th August 1875. - 


© 
` Present: 
The Hon’ble Louis S. Jackson and W., F. 
s McDonell, Judges. 


Wife below Age of Puberty — Maintenance, 


Reference to the High Court under Sec- 
tion 295 of the Code of Criminal Pro- 
cedure by the Magistrate of Beerbhoom. 


Kolashun Bibee 
Versus 
Sheikh Didar Buksh. 


Quare,—In the case of Mahomedans, where a wife, 
although legally married, has not attained the age of 
puberty, is there a lability on the part of the husband 
to support her as long as she remams under the roof of 
her father? 


Jackson, J.—Tup Magistrate of Beer- 
bhoom has referred to this Court the pro- 
ceedings of the Deputy Magistrate, Baboo 
Gour Dass Bysack, in the case of Kolashun 
Bibee against Sheikh Didar Buksh, wherein 
the Deputy Magistrate has made an order, 
under Section 586 of the Code of Criminal 
Procedure, that the defendant is to pay a 
monthly sum of Rs. 3 for the support and 
maintenance of his wife Kolashun Bibee. 
This wife, it appears, is a girl of the age of 
ten years, she is living in the house of her 
father, and the opinion of the Magistrate ig 
that in such case, the wives being according 
to custom maintained by their parents, and 
living separately from the husband by con- 
sent until they attain the age of puberty, the 
rule by which husbands are required to 
maintain their wives does not apply. Thig 
view is opposed by the Deputy Magistrate, 
who observes that the girl is of immature 
years, that it would be dangerous and cruel 
to force her to live with ber husband, that 
none of the exceptions in Section 536 apply 
to this case, and that consequently the hus- 
band is liable. Now, it is a point, which so 
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far as we know, has not been determined by 
this Court, whether, in the case of Mahome- 
dans, where a wife, although legally married, 
has not attained the age of puberty, and isg 
not apto viro, there is a liability on the ‘part 
of the husband to support her as long aseshe 
remains under the roof of her father. The 
question might arise whether, in such circum- 
stance, it makes any difference when the hus- 
band is desirous that the wife should go and 
live in his house, In the present case, the 
only circumstance whch really comes out of 
such examination as has taken place is that 
the husband alleges that he frequently desired 
the wife to go to his hoyse, and because she 
did not go, he had taken {Mother nikai wife. 
It is not necessary, however, that we 
should decide. the question, because we feel 
bound to set aside the order of the Deputy 
Magistrate on a different ground. The only 
papers which we find besides the petition, 
are the examination of the child-wife herself, 
which is comprised in three lines, and the 
answer of the defendant in three more lines 
to one question put to him by the Magistrate, 
that question being “why dont you give 
maintenance to your wife?” It is evident, 
that in a case of this sort, where the wife is 
a mere child, she could not be the moving 
party, and the real complainant of course 
was her own father, in whose house she was 
living. The father, therefore, ought to have 
been examined, and the circumstances of the 
marriage ought to have been enquired into, 
and it ought to have been found upon the 
evidence when the marriage took place, 
whether the girl was now fit to cohabit 
with her husband, whether there was any 
covenant between the partiesin respect of their 
not living together, and so forth. There has 
been absolutely no enquiry, and the order 
of the Deputy Magistrate therefore allowing 
maintenance on‘ such slender foundation must 
be set aside, It may be added that there is 
no evidence whatever to show what the de- 
fendant’s means were. The girl, who clearly 
could not know anything of the matter, said 
that the defeodant has one plough of land. 
Admitting that to be true, it is evident that, 
in the girl’s age and conditidn, the allowance 
of Rs. 3 per mensem was extravagant. If 
the girl’s father should come forward and 
prefer a claim on her behalf, that claim 
should be properly enquired into and con- 
sidered, 
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e The 19th August 1875. 


Present : 


The Hon’ble Lonis S. Jackson and W. F. 
McDonell, Judges. 


Cognizable and Non-cognizable Offences—LEs- 
cape from Lawful Custody—Indian Penal 
Code, 8. 224. 


Reference tothe High Court under Sec- 
tion 295 of the Code of Criminal Proce- 
dure by the Magistrate of Beerbhoom. 


The Queen 
DETSUS 


Ram Saran Tewary. 


Where a person apprehended on a charge of a cogniz- 
able offence escapes from lawful custody, his lability 
to punishment 18 uot affected by the circumstance that 
a competent Court determinues his offence to be othér 
than that with which he has been charged. But if 
charged with a non-cognizable offence, the Police officer, 
who apprehends him without warrant, does not have 
him in lawful custody, and his escape is not punishable 
under Indian Penal Code, 8. 224, 


Reference.—One Ram Saran Tewary 
was arrested by a constable on a complaint 
made that lhe had obtained certain articles 
from a shopkeeper under a promise of pay- 
ment on reaching his home, and bolted with 
the goods on the way, after eluding the 
complainant’s servant, who was sent with 
him by complainant to secure payment ; the 
constable brouglit the accused to the»thana, 
charging him with theft ; the Sub-Inspcvtr 
in charge of the thana appears to have had 
doubts whether the offence charged was 
technically theft or cheating, but, before 
be had taken any action or given any order 
on the subject, the accused made his escape 
from Police custody ; on the following day 
the Sub-Inspector reported the circumstances 
to the Distiict Superintendent of Police, 
who ordered the charge to be entered as one 
of theft, and the accused was, accordingly, 
on his re-arrest some days subsequently, sent 
up for trial under Sections 379 and 224, 
Indian Penal Code; the case was referred 
for trial to Deputy Magistrate, Baboo Gour 
Dass Bysack, who convicted the accused 
under Section 417, Indiau Penal Code, ‘and 
disnfissed the chaige under Section 224, 
Indian Penal Code, ou the ground that chent- 
ing being a non-cognigable offence, the 
constable had no authority to arrest the 
accused without n warrant, and that the 
latter was, consequently, detained in unlaw- 
ful custody from which he was justified iu 
effecting his escape. 
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The Deputy Magistrate was, in my 
opinion, in error in deciding the custody 
in which the accused was detained to have 
been unlawful, the constable having arrested 
him in good faith, on a reasonnble suspicion 
of being concerned in a cognizable offence ; 
the circumstance that the Sub-Inspector, 
thought, and the Deputy Magistrate even- 
tually determined, the offence committed 
to be cheating, not theft, in no wise affects 
the legality of the arrest and detentiov, 
which were lawful until the question of the 
character of the offence was determined by 
competent authority ; that tbe suspicion was 
a reasonable one is settled by the facts thut 
the District Superintendent, on the report of 
the Sub-[nspector, ordered the accused to be 
sent up for trial on a charge of theft, and 
that he was eventually convicted of a 
cognate offence by the Deputy Magistrate, 
while the circumstances disclosed in the 
evidence leaves it, in my opinion, doubtfal 
of which of the two offences the accused 
was guilty (if not of both, the articles 
having been constructively in the possession 
of the complainunt while his servant accom- 
panied the accused, and the Intter having 
dishonestly removed them when he abscond- 
ed, besides practising deception); and fully 
justify his arrest and detention on the charge 
of theft. 

The order of the Deputy ` Magistrate 
should be reversed, both because it it based 
on gn“rroneous conception of the meaning 
SY the law, and because it supports the 
dangerous principle that prisoners in primå 
facie J\awful custody may determine for 
themselves whether that custody is lawful or 

„not, and act on the conclusion they may 
arrive at, by escaping, taking their chance of 
establishing on trial, if recaptured, either 
that the offence with which they were 
charyed was non-cognizable, or that the 
complaint or suspicion against them was not 
reasonable. As regards the remarks of the 
Deputy Magistrate in para. 5 of his explana- 
tion, the fact that the Police and other 
nuthorities are liable to punishment for 
illegal acta or abuse of authority is a 
sufficient safeguard for the liberty of the 
subject. 


Judgment of the High Court. ° 


Jackson, J.—We agree with the Magis- 
trate toethis extent that, if the accused had 
been apprehended on a charge of a cogniz- 
nhle offence, and had then escaped from 
lawful custody, his liability to punishment 
would not be affected by the circumstance 
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that a competent Court hnd afterwards 
determined his offence to be other than that 
wifh which he had been charged, any more 
than if would have been by his acquittal. 

But if he were charged with a non-cogniz- 
able offence, then a Police officer who had 
apprehended him without warrant would not 
have him in lawful custody, and the escape 
would not be punishable under Section 224. 

In this case, it does mot appear that the 
prisoner had been charged with theft, for the 
facta as they had really occurred were noti- 
fied to the constable, who was bound to know 
the law and the limits of his duty and 
powers, and the mere circumstance that he, 
ou bringing the peifoner to the station, called 
the case vaguely theft, will not alter the 
nature of the case. 

It may be remarked that the prisoner, 
whose conviction under Section 417 we for 
the present assume to have been correct, 
had only barely brought himself within the 
purview of that Section, and in England he 
would not perhaps have been held, however 
dishonest his conduct may have been, to 
have committed any offence at all. 

Under these circumatances, we think it 
unnecessary to interfere. 





The 19th August 1875. 


Present: 


The Hon’ble L. S. Jackson and W. F. 
McDonell, Judges. 


Double Conviction— High Courts Revisional 
Jurisdiction, 


(Miscellaneous Case.) 
Fakeer Mahomed, Petitioner. 


Mr. C. Gregory and Baboo Neelmadhub 
Sein for the Petitioner. 


F en te a charge of assault against M before a 
Bench of Magistrates, who, finding no evidence to show 
by whom complainant’s arm had been broken, treated 
the case as one of simple hurt, and sentenced the aceusedt 
accordingly. Complainant then applied for compensation 
to the District Magis-rate, who instituted fresh proceed- 
ings, and convicted the accused of grievous hurt. 

ELD, that as the whole matter was one transaction 
and went as a whole before the Bench of Magistrates, and 
as the facts were deposed to by the same witnesses 
before the Magistrate, the two convictions could not 
stand side by side. ‘The proceedings before the Bench 
of Magistrates were accordingly quashed. 


Jackson, J.—IN 
obtained on the 


this case a rule was 
application of Fakeer 
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Mahomed, calling upon the Magistrate of 
Cuttack and other persons to show cause 
why the sentence passed upon the petiti8ner, 
being a sentence of rigorous imprisonment 
for two years and a fine of Rs. 500, should 
not be quashed. No one appears to ghow 
cause. The circumstances of the case 
appear to be these. The complainant, one 
Mohinutjeo, brought a charge against this 
Fakeer Mahonred and others of having 
assaulted him, beaten him, and broken his 
aims. The case came on for trial before a 
Bench of Magistrates at Cuttack, and that 
Bench thought fit to deal with the case 
summarily. In giving their judgment the 
Bench adverted to tlfewact that the com- 
plainant’s arm was broken, but stated that 
there was no evidence to show by whose 
nct it was done. They accordingly treated 
the case as one of simple hurt, and 
sentenced the accused to imprisonment for 
three months. The complainant afterwards 
applied for compensation on account of the 
injuries that he had received, and this appli- 
cation coming on before the Magistrate of 
the District, that gentleman was of opinion 
thné the case had been inadequately dealt 
with, He therefore instituted fresh proceed- 
ings against the accused on a charge of 
grievous hurt, and convicted the petitioner 
and sentenced him as I have already stated. 
It was objected to these fresh proceedings 
that the accused had been already con- 
victed on the same facts and sentenced by 
a Bench of Magistrates ; but the Magistrate 
disposed of that plea in this manner :—He 
_ says: “It is urged for the defence that 
“Fakeer has already been punished for this 
“offence, and cannot therefore be tried 
“again for it This is a mistake. The 
“ assault on Muhiput, by which his arm was 
“ broken, was committed before the Police 
“of the Town Outpost came up. Muhiput 
“had been, to a certain extent, protected by 
“ some Police of the jail guard, who saw the 
“arm broken. When the Jail Police saw the 
“Town Police coming, they walked away, 
“and in this interval Fakeer made a second 
“assault on complainant, in which he only 
“beat him with his fists. Muhiput brought 
“a complaint before the Bench, and that 
“learned body held that they had no power 
“ to try the case of breaking the arm, so they 
“ confined themselves to trying Fakeer for 
“the second and pettier assault, expressly 
“ stating that as they had not taken cogni- 
“ zance of the graver offence, they inflicted 
“a petty punishment for the minor assault 
“under Section 823. It is clear, therefore, 


THE WEEKLY REPORTER. 


“till now.” 





Rulings. 47 





“ that the graver offence has not been tried 
Thia statement of the Magis- 
trate appears to us to be at variance with 
what we find recorded by the Bench of 


Magistrates. . They expressly advert to the 


fact that the complainant had his arm broken, 


but they say that there was no evidence to 


show who broke it; and it is clear to us from 
the evidence of the complainant, as recorded 
before the Magistrate himself, that the 
division of this transaction into two pmts 
for the purpose of making onea case of 
petty assnult triable by a Bench of Magis- 
trates in their summary jurisdiction, and the 
other one of graver assault, now dealt with 
by the Magistrate, cannot be sustained. The 
whole matter was one transaction, and there 
is no reason to doubt that it went as a whole 
before the Bench of Magistrates. The facts 
were deposed to by the same witnesses, and 
it was upon the testimony of those wit- 
nesses and of the complainant himself that 
the Magistrate arrived at his couclusion. 
In this state of the facts it is clear, I think, 
that the two convictions ennnot stand gide 
by side. The question that then presents 
itself is, which of the two convictions is to 
be set aside ? It seems clear that the Bench 
of Magistrates having before them a case of 
this nature (it was manifestly a case of: 
grievous hurt), and having also, as we think, 
evidence upon which a conviction might 
have been arrived at, ought to have abstained 
from going into the case as one “Sf simple 
hurt, but ought, having power, either to tive 
tried it as one of grievous hurt or sent it 
to the Magistrate. We therefore think, in 
the exercise of the power of revision which 
this Court possesses, that we ought to give 
effect to our opinion and that the proceedings 
and conviction had before the Bench of 
Mngistrstes ought to be quashed. We 
consider that the prisoner was properly 
convicted before the Magistrate for tho 
offeuce of grievous hurt, but having regard 
to the whole facts of the case, we think that- 
the sentence of two years’ rigorous imprison- 
ment is too severe, and that the sentence 
shall be reduced to one of rigorous imprison- 
ment for one year from the date of tho 
Magistrate’s order, and that the order of fine 
àse passed by the Magistrate should stand. 
We observe that the processes of the Deputy 
Magistrate are headed with the impression 
of a seal; and what is evidenty a stamp 
bearing the Deputy Magistrate’s name. 
This is irregular, and ought not to be allowed. 
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case under that Section were a summons cense, 
I dant think that the charge can be split up 
into its component parts, but that the proce- 
dure to be observed is that applicable to the 
most serious offence with which the accused 
is charged. 


The 20th August 1875. ° 


Present: 


The Hon’ble Louis S. Jackson and W. F. 
McDonell, Judges. 


Judgment of the High Court. , 


Jackson, J—The charge on which the 
accused was brought beforé the Magistrate 
was clearly that of house-trespass in order 
to commit an offence (which might have 
Code of Criminal | been theft), and this fell under Section 457, 
Indian Penal Code. The Magistrate could 
not know whether the charge was true or 
false till he had ied the prisoner, -but the 
trial would be necessarily under Chap- 
ter XVII of the Code, aud conld not be 
summary; neither could compensation be 
awarded. 

It is not in the power of the Magistrate 
when a person is charged before him with n 
grave offence to reduce the accusation of 
his own mere will to such dimensions as 
will make it triable summarily: the trial 
must be according to the nature of the 
charge, though, of course, if the Magistrate 
sees no reason to proceed with the case, he 


Summary Trial — Criminal Procedure Code, 
Ch. X VIII —Jurisdiction. 


Reference to the High Court under Sec- 
tion 295 of the 
Procedure by the Officiating Magistrate 
of Moorshedabad. 


Emaral Sheikh 
VETSUS 
Mohammadi Sheikh. 
It is not in the power of the Magistrate when a person 
is clrarged before him with a grave offence to reduce the 


acousation of his own mere will to such dimensions as 
will make it triable summarily: the trial must be 


according to the nature of the charge. 

Reference —I Have the honor to forward, 
under Section 296, Criminal Procedure Code, 
the proceedings of the Assistant Magistrate, 


in charge of the Jungipore Sub-Division, in| 


the case noted on the 
margin, for the orders 
of the High Court, as 
thé order of the Assistant Magistrate award- 
ing compensation under Section 209, Criminal 
Procedure Code, appears to be illegal. 

The accused person was charged by the 


wwe 7 -« 
Emaral Seikh v. Aloham- 
madi Sekh. 


may dismiss the complaint, or discharge the 
accused as the law provides. 

We therefore quash the proceedings in 
this case, and direct that, if the Magistrate 
see fit to proceed with the trial, he try the 
accused under Chapter XVII. 


The 20th August 1875. 


Present : 


complainant with house-trespass and theft, The Hon’ble Louis S. Jackson and W. F. 


and wag sent up for trial by the Police under 
Sections 457 and 447, Indian Penal Code. 
The case is clearly one which, if wholly true, 
e would fall under Section 457, and if partly 
true, under Section 448, Indian Penal Code. 

The Assistant Magistrate disposed of the 
case under the summary procedure piovided 
for by Chapter XVIII, Criminal Procedure, 
and considering the charge wholly false, dis- 
charged the accused, and ordered the cem- 


McDonell, Judges. 


Murder— Culpable Homicide—Indian Penal 
Code, ss. 302 and 304, 


The Queen 
VETSUS 


Somiruddin (Prisoner) Appellant. 


plainant to pay Rs. 10 compensation for | Committed by the Magistrate, and tried by 


bringing a false charge of house-trespass 

(Section 448, Penal Code). ‘The Assistant 

Magistrate -incorrectly regards ť case under 

that Section as a summons case (vide Sec- 

‘tion 1, summons case, and Section 148, Crimi- 

nal Procedure Code), and even supposing a 
© 


the Officiating Additional Sessions 
Judge, of Backergunge, on a charge of 
Murder. 


Where it appeared in the case of a person chaiged 
with murder, that while smaiting from a severe blow 
from a stuck in the midst 'f a sudden fight, and possibly 
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apprehensive of further yone anne a knife at hand, 
he took it up, and in the mélés inflicted the wound 
which caused the death of the deceased, HELD ghat, 
untler the circumstances, the accused was guilty under 
Indian Penal Code, s 804, of culpable homicide not 
amounting to murder. 


Jackson, J.— Tuar the deceased died*from 
the effects of the wounds he received at the 
bands of the accused is clearly proved, and 
in fact is not denied by the accused in his 
grounds of appeal; but we are unable to 
concur with the Judge in holding that the 
accused should be convicted, under Section 
802, of murder, ` 

‘From the evidence adduced, it appears 
that a feast was being geld at the house of 
one Faqueer Mahomed, wfere a dispute arose 
in consequence of some of the party refusing 
on social grounds to eat with Nusuruddee. 
The deceased was one of the party who 
objected to Nusuruddee eating with them, 
whilst the accused took the other side. A 
quarrel ensued ; from words they came to 
blows ; both parties used sticks, and it is in 
evidence that the accused was struck on the 
head with a stick so severely as to cause 
blood to flow, and it was after thia that he 
was seen (o stab the deceased in the stomach 
with a large kuife. 

There appears to have been no previous 
ill-feeling between the accused and deceased. 
The accused was not the one who commenced 
the fight: he appears to have acted, to use 
the language of Exception 4, Section 800, 
without premeditation ‘in a sudden fight in 
the hent of passion upon a sudden quarrel,” 
and his case appears therefore to come within 
the terms of that exception. The Judge 
is of opinion that he is not protected by this 
exception; in using the knife he must 
be held to have “taken undue advantage, 
and acted in a cruel and unusual manner,” 
but iu this view we do not concur. It is not 
alleged that he brought the kuife with him, 
and there is no direct evidence to show how 
he got possession of it; but it seems most 
probable that the knife was the sacrificial 
one used in the feast, and that the accused, 
while smarting from tlie blow, and possibly 
apprehensive of further violence, finding the 
weapon at hand, took it up, and in the mélée 
inflicted the wound which caused the death 
of the deceased. Under these cii cumstances, 
we think it proper to convict the accused, 
under Section 804, of* culpable homicide not 
amounting to murder, and under that Sec- 
tion we sentence him to seven years’ rigorous 
imprisonment, 





« The 28rd August 1875. 


Present: 


The Hon'ble W. Markby and W. E. 
McDonell, Judges. 


Theft—Indian Penal Code (Act XLV of 1860), 
s. 380. 


The Queen 
Versus 


Ishree Persaud, Appellant. 


Committed by the Magistrate, and tried by 
the Sessions Judge, of Tirhoot on a 
charge of committing theft. 


Baboo Judoo Nath Sakoy for Appellant. 


All that is necessary in order to constitute the offence 
of theft in a building, is that the property should be 
under the protection of the building : ıt is not necessary 
to show unlawful entrance into the building. 


Markby, J.—As to the main facts in this 
case, we think that it is quite impossible for 
us to disturb the finding of the Court below 
on appenl, It really was a simple caseo, in 
which the Court had to decide, whether it 
was tight to accept the statement of the 
prisoner, or the statement of the witness, 
Ram Chunder Mookerjee, The Court and 
the two experienced Assessors, who heard 
the evidence, have concurred in thinking thut 
the story told by Ram Chunder is tewe, and 
that the story told by the prisoner is Mise: 
and when we come to consider what the 
prisone:’s own story ia, it is quite clear that 
we ought not to interfere with that finding 
in appeal. According to the prisoner's own 
story, he was aware of this defuleation so 
early ns February, and he was not ouly aware 
of this defuleation, the blame for which he 
seeks io throw upon Ram Chunder, bug also 
of several other sums being abstracted by 
that offcer, That is in fact almost admitting 
n participation in the crime even according 
to his own accouut. Under such circum- 
stances, it is quite impossible for us to say 
that the Court below was not right in accept- 
ing the statement of Ram Chunder. The 
prisoner attempted to muke out that he had 
infowmed an inferior Police officer ut the 
thannuh, but the Court below considered 
that he had failed in this. It, therefore, 
stands simply thus, that the prisongr know- 
ing that this and several other sums of 
money had been abstracted by Ram Chunder, 
chose to say nothing about it to avybody 
for a period of nearly thiee months, I 
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think it is only natural, looking to his posi- 
tion as treasurer when he comes forward to 
accuse others at this late period, to come to 
the conclusion that he is himself a guilty 
party. 

Then as to the question which has been 
raised, namely, whether the prisoner was 
lightly convicted of havipg committed a 
theft, in respect of the money which was 
in his custody as a person in the employ of a 
sub-divisioual treasury officer, there might 
possibly be some question upon this evidence 
as it stands, whether that has been fully 
made out. But it is wholly immaterial to 
consider this question, because the prisoner, 
if he is not guilty under Section 881, is 
clearly guilty under Section 380 of theft in 
a place used for the custody of property. It 
is argued before us, that in order to a con- 
viction under Section 880, it must be shown 
that the prisoner entered the building unlaw- 
fully. There is nothing to warrant that in 
the Section ; and although the precise point 
does not seem to have been decided in the 
Courts here, it has been decided over and 
over again upon the corresponding provisions 
of the English Statute. There it has been 
held that all that is necessary in order to 
constitute an offence of theft in a building is, 
that the property should be under the pro- 
tection of the building. 

The only substantial question therefore 
to be considered on this part of the case is 
whetherthe punishment is too severe. The 
ptmifhihenta, under Sections 380 and 381, are 
the same, and we quite agree with the Court 
below in thinking that this is a very serious 
offence. Whether this money was actually 
taken out of the fund which the prisoner 
had in his custody as treasurer, or out of 
the school fund in his office, seems to us to 
make no difference. Substantially he, a 
Goverument servant, has taken the money 
which was entrusted to his care. But no 
other circumstance of. aggravation has been 
mentioned by the Judge of the Sessions 
Court, and we are not inelined to think that 
this is a case in which the extreme sentence 
which the law allows ought to have been 
passed. The circumstances were very un- 
usual. Large sums of money were in the 
prisoner’s care, prebably much larger elian 
are usually entrusted to a person in the 
prisoner's position ; nevertheless the in- 
spection wy superior officera which ought to 
take place even in the normal condition of 
things in a treasury of this kind, was al- 
together wanting. Under these circum- 
gtances, no doubt, the prisoner was placed ina 


position of great temptation. On this ground, 
therefore, we think we should be justified in 
saying that the prisoner ought not to suffer 
the highest punishment which the law allows. 

We accordingly alter the conviction, to one 
undar Section 380, and reduce the sentence 
to five years’ rigorous imprisonment. We 
do not remit the fine of eight hundred 
rupees, because we understand that that will 
go to the school fund to discharge the 
prigoner’s liability to which he must clenly 
submit-in some form or other. 


The 26th August 1875. 
td 


Present : 


The Hon’ble W. Markby and W. F. 
McDonell, Judges. 


Evidence of Civil Surgeon—Interpretation to 
Accused. 


Reference to the High Court by the Offi- 
ctating Additional Sessions Judge of the 
24-Pergunnahs for confirination of the 
sentence of death passed by the Court of 
Session of the 24-Pergunnahs., 


The Queen 


Versus 


Bhoobun Mohun Dey, Prisoner. 
Baboo Doorga Mohun Dass for the 


Prisoner, 


The circumstance that the evidence of the Civil Sur- 
geon given in English was not interpreted to the accused , 
was held to be of small :mportance, where it was under- 
stood by the prisoner’s counsel, and all necessary ques- 
tions were put to the witness. 


Markby, J.—As_ regards the first objec- 
tion of luw that has been taken in this cnase,— 
namely that the evidence of the Civil Sur- 
geon, which was given in a language which 
the aecused did not understand, was not 
interpreted to him,—after the statement which 
has been made before us to-day, we have uo 
doubt that that evidence was in fact not so 
interpreted, but there is nothing to show that 
the prisoner may not have understood the 
Janguage in which the evidence was given, 
viz, the English language. On the con- 
(rary, it appears that he attached his initials 
in English—for we have no doubt that they 
are his initials—to the English record of his 
statement before the Magistrate, and one is 
therefore led to suppose that he was sufi- 
ciently familiar with the English language 
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ns to be able to understand the evidence 
that was given; but really that is of small 
importance in this case, because we cannot 
have the least doubt that whether or no the 
evidence was interpreted, it made no differ- 
ence in this case, for the prisoner ewas 
defended by a vakeel who understood the 
English language; and it is quite clear from 
the very full cross-examination of the Civil 
Surgeon that the evidence was understood 
by the prisoner’s Counsel, and that nil ques- 
tions which were necessary were put to the 
Civil Surgeon, Then as regards the objec- 
tion under Section 346, viz., that the ques- 
tions, as well us the augwers, were not taken 
down, there is nothing toshow that this was 
not n continuons statement made, ag is some- 
times made, by the accused person without 
nny qnestion being at all put to him. Here 
ngain nleo the matter is of uo real import- 
ance, because there cannot be the least doubt 
that the prisoner did make the statement 
which bears his signature. It is signed not 
merely at the end but at every page, and 
signed not only in the original, but also in 
the English record, and the Judge distinctly 
records that no objection was made by the 
prisoner’s vakeel when that evidence was 
put in. Under these circumstances we 
should not be justified even in a case of such 
importance iu directing any further enquiry. 
+ This being so, we dismiss the appeal. We 
also confirm the sentence of death passed 
upon the prisoner. 





The lat September 1875. 


Present : 


The Hon'ble Louis S. Jackson ‘and W. F. 
McDonell, Judges. 


Indian Penal Code s. 842—Wrongful Restraint. 
(Miscellaneous Case.) 
Budrool Hossein, Sub-Inspector, Petitioner. 


Mr. C. Jackson and Mouloee Mahomed 
Yusuff for the Petitioner. 


In acase of a police officer charged under Indian 
Penal Code, s. 842, where there was no malice, no 
intention of doing an act of the nature spoken of in 
s. 889 of 840, and no voluntary obstruction or restraint, 
though there was probably excessive and mistaken 
exercise of powers not civilly excusable in a police 
ofticer, the facts were TELD not to amount to the c1uni- 
nal offence of wiongfal restraint. 


Jackson, J—TxH® petitioner before us is 
the Sub-Inspector of Police,.and has been 
convicted under Section 842 of the Indian 
Penal Code nnd sentenced to pay a fine of 
Rs. 25, and, in default, to suffer rigorous 
imprisonment for two months. It appears 
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to beesadmitted that upon the complainant, 
one Jeebun Singh, having gone before the 
accused at the police-station and made a 
complaint before him, the accused proceeded 
to enquire into the circumstances, and some- 
thing or other then took place in conse- 
quence of which the accused restrained 
Jeebun Singh, and after a short interval, 
during which he consulted his superior 
officer, the Inspector of Police, he discharged 
Jeebun Singh on his recognizance. Jeebun 
Singh adds a good deal to this statement and 
says that he was assnulted, beaten, and also 
bound with a rope by the accused or by his 
order; but these circumstances of aggrava- 
tion me all disbelieved by the Deputy 
Magistrate, who enquired carefully into the 
matter, and wholly acquits the accused on 
that part of the case. It is to be observed 
also that the accused in his defence before 
the Deputy Magistrate alleged, but in the 
Magistrate’s judgment failed to prove, that 
the complainant Jeebun Singh had before 
him assaulted the other party to the pio- 
ceedings at that time, named Wahed Ali, 
and by his violence had induced the accused 
to take the part he did. This part of tho 
case the Magistrate also disbelieved. His 
conclusion is that the accused restrained and 
confined Jeebuu Singh without any justifi- 
able ground. Upon the facts as found by 
the Mngistrate, regard being had to the 
fact that Jeebun Singh came voluntarily to 
the police office, and thut there wam a case 
under enquiry before the petitioner, a that 
he gives so far proof of his having acted 
bona fide in the matter that he did refer to 
his superior officer and also recorded the 
fact of his having taken a moochulka from 
Jeebun Singh, it seems clear that although 
the petitioner may have exceeded the limits 
of his authority, and may have done an act 
which he was not justified in doing, and 
go rendered himself liable to a civil suit for 
damages, the facts found do not in our 
judgment amount to the criminal offence of 
wrongful restraint. There was no malice, 
no intention of doing any act of the nature 
spoken of in Section 839 or 340. There 
waa no voluntary obstruction or restraint, 
but there was probably excessive and mis- 
tiken exercise of powers, which of course 
is not civilly excusable in a police officer, 
and especially in one who must be a man cf 
some experience; still it is not gufficient to 
render him liable to penal consequences. 
We think, therefore, that the conviction in 
this case is erroneous, and ought to be set 
aside. 
16—4. ` 
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The 2nd September 1875. 


Present : / 


The Hon’ble A. G. Macpherson and H. 
B. Lawford, Judges. 


Act X of 1872 8. 497—Bond to keep the Peace. 


Reference to the High Court under Sec- 
tion 295 of the Code of Criminal Pro- 
cedure by the Officiating Sessions Judge 
of Backergunge. 


The Queen 


VETEUS 


Harnath Guho Thakurta. 


Proceedings under the Code of Criminal Procedure. 
Chapter 1, having been commenced in a case, 1b 
was referred toan Assistant Magistrate, who, after taking 
some evidence, discovered that he had no jurisdiction, 
and returned the case to the Magistrate of the distict. 
The latter, after calling upon the pai ties to show cause, 
bound them over to aT the peace without himself 
taking evidence of likelihood of any breach of the 


eace : 
i HELD that the Magistrate’s proceedings were wholly 
irregular, and that he ought to have commenced de novo. 


Reference.—THERE was a riot case before 
the Assistant Magistrate, Mr. K. G. Gupta, 
in which he convicted the ryots of Hurnath 
Thakurta on one side, and Suija Kumar 
Thakuryy on the other. The Assistant 
Magistrate's order was modified on nppeal, 
and proceedings were instituted under 
Chapter XX XVII of the Criminal Procedure 
Code. This case was somehow referred to the 
Assistant Magistrate, who, after taking some 
evidence, discovered that he had no jurisdic- 
tion as a second class Magistrate, and returned 
the case to the Magistrate of the district for 
orders., The Magistrate thereupon recorded 
n proceeding, calling upon the petitioner on 
one side, and Suija Kumar Thakurta on the 

other, to appear and show cause why they 
“ should not be bound down to Keep the pence. 
They were eventually bound down on the 
10th July without any evidence whatever 
taken before the Magistrate to show that 
there «vas any likelihood of a breach of the 
peace. When the Magistrate remarks eii 
para. 3 that the petitioner was present before 
the Assistant Magistrate on a similar pro- 
ceeding undgr Section 491, Code of Criminal 
Procedure, agninst these very men, he has 
overlooked the fact that the Assistant 
Magistrate had no jurisdiction in the cage, 
aud that all that he recorded was no evidence, 

z o 


This application is similar to one in which 
I have found it necessary 
to refer* to the High 
Court to set aside the 
order. The Magistrate 
relięæ@ on evidence taken before the Assiat- 
int Magistrate exercising the powers of 
a second class Magistrate. Ido not think 
the Magistrate’s procedure legal for two 
reasons. In the first pldce the evidence 
before another Magistrate who was not 
trying the petitioner, and before whém 
the petitioner was uot legally present, was no 
legal evidence for the Magistrate. The 
Assistant Magistrate cund out after he hnd 
commenced judici proceedings that he had 
no jurisdiction in the case, and he very 
properly sent the case to the Magistrate of 
the district for “orders. The Magistrate 
could no doubt act on Mr. Gupta’s irregular 
proceedings, so far that he could accept it 
as credible information. But he could not 
in my opinion use that evidence when 
adjadicating on the case between the petitioner 
on one side and Surja Kumar Thakuita on 
the other. In the next place, the Mugistrate, 
under Section 491, could only bind the 
petitioner down to keep the pence after 
adjudicating on evidence before him. To 
adjudicate on evidence clearly implies that 
there must be some judicial proceedings, and 
that there must be some judicial evidence or 
evidence which the Magistrate in his judicial 
proceedings could legully accept, and this he 
could ouly legally do on evidence which he 
had taken before him. But there is no 
evidence whatever before the Magistrate that 
the petitioner was likely to do anything 
which would eause a breach of the pence, 
and, until he had such evidence, he could not 
legatly bind the petitioner down to keep the 
peace. IJ think the fact of the Magistrate 
having recorded a vernacular proceeding 
calling upon the parties to show cause why 
they should not be bound down to keep 
the peace, after the case had been referred to 
him by tbe Assistant Magistrate, shows 
pretty clearly that the Magistrate at that 
time looked upon all Mr. Gupta’s pi oceedings 
as void ab initio. There is one point on ` 
which I think it necessary to make a few 
remarks, The Magistrate justifies his pro- 
cedure in recording merely a vernacular 
order on the ground tifat what he passed 
was merely an order under Section 497, True 
it was an order. But Section 491 contem- 
plates an adjudication on evidence before the 
Magistrate, and I think that an adjudication 
implies a judgment as the end of that 


* Vide my letter No. 
82, dated “19th July, 
1875, 
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proceeding and the Judgment ought certainly 
to have been in English. I think on ¢he 
whole that the Magistrate has misunderstood 
the Jaw all through. No doubt the urgency 
„Of the matter would justify a Magistrate in 
taking immediate steps in his effort8 to 
maintain the peace of the district. But the 
Jaw requires certain formalities, aud these 
formalities, very important ones I think, are 
that the Magistrate must adjudicate on 
evidence before him, must have some 
evidence before him on which he could 
legally proceed, and which evidence proved to 
his satisfaction that a breach of the peace was 
likely to ensue. Whenethe Magistrate says 
that the evidence in the ca8e of the Chnola- 
knti riot was surely sufficiently credible 
information for him to act upon immediately, 
he is quite right. But erédible information 
is only necessary for starting his proceedings, 
not for binding down parties to keep the 
peace. Under these circumstances, I re- 
commend that the Magistrate’s proceedings 
may be set aside. 


Judgment of the High Court. 
Macpherson, J.—The Magistrate’s pro- 
ceedings are set aside. We ngree with the 
Judge that they were wholly irregular. On 
the matter being transferred to the Magistrate, 
he ought (Section 45) to have commenced 
de novo. 


The 6th September 1875. 


Present: 


The Hon’ble W. Markby and W. F. Mc- 
Donell, Judges. 


Code of Criminal Procedure 8s. 47, 328, and 
329 — Jurisdiction in partially tried Cases. 


Reference to the High Court under Sec- 


tion 295 of the Code of Criminal 
Procedure by the Sessions Judge of 
Tipperah. 
The Queen 
versus 


Khan Mahomed and another. 


The provisions of Act X of 1872 8. 828 only apply 
when a Alagistiate, after hagring part of the evidence 
jn a case, ceases to exercise jurisdiction, and is succeeded 
by another, who has and exercises jumediction in guch 
case. So s.' 829 only apples to ‘‘inquines” under 
Ch. XV, and only when the Magistrate is “ unable” 
to complete the inquiry himself. But when a case 
under trial ig removed under s. 47, the whole proceed- 
ings must commence de novo in the manner provided 
fo. by s. 45. 
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Reference.—Tuis is an appenl against the 
order of the Deputy Magistrate of Brahmun- 
bariah, Bhogoban Chunder Bose, sentenc- 
ing the appellants under Section 879 (theft ) 
to fines: Gour Mohun to 100 rupees, nnd the 
other two to 25 rupees each. 

It appenrs that the prosecutor and accused 
are at issue regarding some chur Jand. ‘The 
prosecutor says, that he sowed the dhan on 
the disputed portion, while the nccused 
sry, that they sowed the dhan on the Jand, 
which has reformed on the old site of their 
former land, which had been washed away. 
The Deputy Magistrate, thinking that the 
evidence goes to show that the prosecutor 
sowed the dhan, has convicted the appellants 
of theft, and sentenced them as stated above. 
An appeal is open to Gour Mohun only, but 
the other two have also petitioned this Court 
to inspect the Deputy Magistrate’s proceed- 
ings under its power of revision. 

The cnse was first on the file of the 
Deputy Magistrate Anwarnddeen, who is an 
additional Deputy Magistrate under the 
Divisional Deputy Magistrate Bhogoban 
Chunder, and all the evidence was taken by 
the former which had then been produced 
for the prosecution ; when at this late stage 
a petition was presented to the Divisional 
Deputy Magistrate, requesting him to 
transfer the case to his own file, ag he was 
acquainted with the locality of the disputed 
laud. ‘This prayer was granted the 
Deputy Magistinte, and for rensons. Which 
are given in his own words thus—“ na it is 
“true that the spot had been visited by me 
“during my tour, and as it appenred that 
“the real subject of dispute was n newly 
“ formed chur, the possession of which was 
“contended by Zemindar Mohini Mohun 
“the landlord of the prosecutor, on the one 
“side, and the prisoner No. 1 and a number 
“of talookdars on the other, I thought 
“proper to grant their prayer.’ Now this 
appears to me to have been a reason for his 
not trying the case himself, rather for taking 
it way from the file of another judicial 
officer. I think he acted very injudiciously 
in having done so on this renson alone, 
But when we find that all the evidence diad 
begn taken and heard by another officer, with 
the exception of the examination of about 
three witnesses, and those very immateninl 
ones, I think that these two grounds, coupled 
with the fuet of a dispute existing regarding the 
land from which the dhan was taken away, 
are sufficient for setting aside the conviction 
and sentences. Section 328 was framed 
more particularly to meet cnses whéch map 
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be pending when a judicial officer is remov- 
ed, and where perhaps great inconvenience 
may occur in taking all the evidence over 
again, and even then the accused may 
demand the re-examination of those who 
have given evidence against them, or a Court 
of appeal may order such when it may 
appear that the saccused have been pre- 
judiced by any such proceeding. It may be 
that the provisions of this Section may 
protect the proceedings of the Deputy 
Magistrate from actual illegality, but they 
cannot protect him from having acted with- 
ont discretion and very injudiciously, and it 


. is impossible to say how far this may not 


have prejudiced the accused. The first 
Deputy Magistrate did not record any 
opinion on the evidence, but it may ba pre- 
sumed that the impression created in the 
mind of the prosecutor as to the Deputy 
Macgistrate’s opinion was one not favorable 
to his suit. Under Section 328 this Court 
as a Court of revision as well as appeal, 
might set aside the conviction and order a 
new trial, but under the circumstances I do 
not think that this is called for in the present 
case. There is an undoubted dispute re- 
enrding the land, and though a few witnesses 
have deposed to the dhan having been sown 
by the prosecutor, still I think n conviction 
of theft cannot hold good, and therefore the 
order regarding Gour Molun Shah is set 
aside, and if any fine has been paid by him 
the sgffe should be refunded. 

Being of this opinion it ia necessary for 
the proceedings to be forwarded to the High 
Court for setting aside the conviction and 
fines imposed on the other two, 

Judgment of the High Court. 

Markby, J.—We concur with the Sessions 
‘Judge in considering that the charge of 
theft will not hold good, and therefore the 
o.der*regarding Khan Mahomed and Shabed 
Ali is set aside, and if any fine has been 
paid by them the same must be refunded. 
We also agree with the Judge in thinking 
that, ander the circumstances, the Deputy 
Magistrate acted without discretion and 
injudiciously in withdrawing the ease from 
the Sub-Deputy Magistrate and trying it 
himself. Further we are of opinion that, in 
deciding the case without re-examining* the 
witnesses, the Deputy Magistrate has acted 
illegally By Section 47 of the Code of 
Criminal Procedure Magistrates of Districts 
and of divisions of Districts may withdraw 
na case from any Magistrate subordinate 
to them, and may inquire into and try the 
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trial to any other such Magistr 
to epquire into or try the sam 
they do so, the case must be t 
The provisions of Section 82t 
Magistrate is allowed to decid 
the evidence partly recorded | 
cessor and partly recorded by 
apply when the Magistrate, 
part of the evidence in a er 
exercise Jurisdiction, and fs 

another who has and who exe: 
tion in such case. So the simi 
of Seotion 829 only apply t 
under “Chapter XV, and o 
Magistrate is “unable” to co 
quiry himself. We have ni 
when a ease under trial ia r 
Section 47 that the whole prox 
commence de novo in the mm 
for in a similar case by Section 


The 9th September ] 


Present: 


The Howble E. G. Birch an 
ford, Judges. 


Examination of Accu 
The Queen 
Versus 
Moonsai Bibee, Appeli 


Committed by the Magistrate 
the Sessions Judge of : 
charge of committing murdi 
The examination of an accused y 


taken down in the language in which il 
as far as possible in the words used by 


Birch, J.—TuHeE_ confessio 
soner has been recorded iu E 
officer who did not underatan 
who depended upon the Court 
the interpretation of the questic 
the nnswers made thereto by 
These having been recorded ir 
Court Inspector translated the 
examination thus recorded tc 
and the accnsed attested by - 
record of what she had stated. 

Nothing can be more irre; 
mode of recording the exam 
accused person. Thete is nc 
new Code of Criminal Procedi 
n departure from the old prac 
ing the examination of the a 
language in which it is de 


qase themselves or refer it for inquiry or | orders of the Local Governn 


75.] 


Criminal 





> evidence of complainants and witnesses 
be taken down by the Sessions Judge or 
ngistrate in his own vernacular, havé no 
plication to the examination of an accused 
rsopn, ‘That examination should be taken 
wn in the language in which it is delivgred, 
d, a8 far as possible, in the words used by 
2 accused, 

We, however, do not think that the error 
recording Mumsai’s confession makes that 
ifession inadmissible inasmuch as both the 
sistant Commiasioner and the Court Inspec- 
' have been examined by the Sessions Judge 
accordance with the provisions of Section 
6 of the Criminal Procedure Code, and they 
ve, deposed that thf reporded confession 
itains all that the prisoner stated ; that the 
ole of it was interpreted to her; and that 
> attested its correctness by affixing her 
wk to it. Tt is, therefore, quite clear that 
> error in the mode of recording the con- 
sion has in no way prejudiced the pri- 
rer, Even in her petition of appeal to 
s Court the ptisoner repeats her state- 
mt that she mixed the drug she obtained 
m Hiloo with the food she prepared for 
` husband, and of which in her presence he 
l the decensed partook, All she urges is 
it she did not know it was poison. 

his assertion is irreconcilable with her 
8, and apart from her confession there is 
dence on the record which would justify 
ı conviction. 

[t is impossible to consider the prisoner as 
innocent dupe in the hands of Hiloo 
Upon the whole, however, we think that 
' proper sentence to pass on the prisoner 
ne of transportation for life, 


The 13th September 1875, 


Present : 
The Hon’blo E. G. Birch and H. B. 
Lawford, Judges. 
Defective Summons—Rights of Accused. 
Miscellaneous Case. 
Woozeer Singh Soobadar, Petitioner, 
versus 


3 Chairman of the Howrah Municipality, 
Opposite Party. 


Mr. C. H. Reily for the Petitioner. 
boo Juggadanund Mookerjee, the junior 
overnment Pleader, for Opposite Party. 


"here a party summoned by the Municipality did 
know the date npon which he was considered to 
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have committed the offence with which he was cht 
until he was under tral, HELD that Sepa Lanny gł 
have been given hım to adduce any witnesses he n 
wish to call. 


Birch, J.—On considering the papers 
this record, aud upon hearing Mr. Reik 
behalf of the petitioner, we are of opi 
that the petitioner has not had the fair © 
which he is entitled to expect. 

A summons was issued from the munic 
office, culling upon the defendant to ap 
the very next day. The defendant state 
his affidavit that he did not know the 
upon which he was considered to | 
committed the offence ; that ıt was onl: 
the course of the trial that it came out ; 
he then asked the Municipal Commissi 
to allow him to adduce witnesses ; and 
that application was rejected, nnd he 
then and there tried and convicted, witl 
being allowed any opportunity of shev 
that his denial of having committed 
offence was true. 

We think that it is certainly the dut 
the Municipal Commissioner to allow 
defendant to clear himself from the charg: 
adducing any witnesses he may wish to: 
We are therefore compelled to send the » 
back, in order that that opportunity may : 
be given to the petitioner. 

If the petitioner desires to have the ` 
nesses for the prosecution recalled and cr 
examined, he must be allowed to cross-¢ 
mine them. 

The case must go back to the MP ric 
Commissioner for trial with reference 
these remarks. 





The 18th September 1875. 


Present: 
The Hon’ble W. Markby and W. F. . 
Donell, Judges. ° 


Evidence— Witnesses— Accomplices. 


Reference to the High Court for the 
firmation of the sentence of deuth pa: 
by the Sessions Judge of Rungpore. 


The Queen ° 
versus 


Chando Chandalines and two other 
Prisoners. 


An accused ‘gehts cannot be convicted solely 
persons who are more or legs par 
pators in the crime of which he is accused. 
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Where a witness admits that he was cognizant of the 
crime as to which he testifles, and took no means to 
prevent or disclose it, his evidence must be considered 
as no better than that of an accomplice, 


Markby, J.—In this case it appears that 
one Baroo died suddenly early in the morn- 
ing of the Ist of Magh, tï. e. 14th January 
1875. His body was buried the next day. 
No information was given to the Police and 
nothing further was heard of the matter 
at the time, but on the 31st of May two 
women and a man were brought in by the 
Police under arrest charged with the murder 
of Baroo. The first woman, Chando Chanda- 
linee, then stated that the other womau 
Nobanee, the wife of the deceased Baroo 
had an intrigue with the male prisoner 
Gendoh ; that at the request of Nobauee 
she had procured poison and given it the 
day before the decensed died to Gendah ; 
that Gendah and Nobanee had introduced 
the poison into n cake ; and that. a number 
of persons belug assembled in the evening, 
a little girl, named Goya had under the 
instructions of Gendah given good cakes to 
all the others and had given the poisoned cake 
to Baroo. Some aconite root was produced 
which Chando Chandalinee admitted having 
‘given to the Police, and which she gnid was 
part of the poison purchased by her. This 
Statement was read over to her on a dato 
not stated, but apparently ou the 7th June, 
and she still adhered to it. But later on 
the duy, when told that she was com- 
mitted to the Sessions, she withdrew this 
confession in loto. 

The second woman, Nobanee, made on 
the 3lst May n statement not materially 
differing from this except that she says it 
was Gendah who put the poison into the 
cake and though she admits that she knew 
of it, she,does not admit that she had any 
handein it. She says nothing as to giving 
up the poison. 

This statement was in like manner read 
over to her on the 7th of June and admitted 
by her to be correct but exactly like 
Chandalinee, when shortly afterwards told 
that she was committed to the Sessions on 
e a charge of murder, she also withdrew the 
confession in toto. 

Gendah, the third prisoner brough¢ în, 
denied his guilt. 

All three prisoners have been convicted 
and senteficed to death. 

The only evidence which directly supports 
the truth of these confessions is that of the 
witnesses Shasti and Guia Noshya. The 
Qrst witness Shasti is an inmate of the same 
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house, nud is related to the prisoner Chando 
Chandalinee. Her statement is very much 
the’snme as that made by the two female 
prisoners on the 3ist of May, except «that 
she says it was the prisoner Chando QjJianda- 
linee who gave directions as to low the 
enkes were to be distributed. Guia Noshya 
snys that eight days before the end of Pous 
he sold poison for 4 nnuas to Chando Chanda- 
linee like the poison then in Court, that 
is to say, aconite root. 

The statement of the witness Shasti is 
in fact an admission that she was cognizant 
of the crime which she took no means to 
prevent or to disclose, and her evidence must 
be considered as mo fetter thun that of an 
accomplice. 

Guin Noshyn also, if his evidence be 
true, could have had uo reasonable doubt 
that Baroo Lnd been poisoned, and as he 
does not appear to have said anything about 
the sale of the poison at the time, his 
evidence is also open to suspicion. 

There is nothing in the rest of the evi- 
dence which mny not be reconciled with the 
innocence of the prisoners, and indeed which 
is not consistent with Baroo having died 
a untural death. 

Tt seems to us that under such circum- 
stances there is no evidence whatsoaver upon ` 
which it would be safe to convict Gendah. 
Assuming that there was a murder, there 
is nothing to fix him with any participation 
in it, nave the giatements of persons who are 
more or Jess participators in the crime. 
And the statement that Gendah directed the 
little giil how to distribute the cakes is 
contradicted by the little girl herself, by 
Shasti, by Doya. and by Sharoofa, against 
the last two of whom there is no suspicion. 
The Sessions Judge himself adopts the 
view that Chando Chandalinee nnd not 
Gendah gave these directions, and there is 
therefore nothing left but the statement of 
the three women as to what took place when 
the eakes were being made. The Srssions 
Judge does not appear to have cousidered 
the ease of Gendah as materially distinguish- 
able from that of the other two prisoners. 
Had he done so, we cannot conceive it 
possible that he would have convicted 
and sentenced a man to death upon such 
highly unsatisfactory evidence. 

The case as against the two other prisoners 
is very broadly distinguished from that of 
Gendah, by the fact that they have each 
made a statement which, if true, is tanta- 
mount to a confession of guilt. But we 
think far more caution was required than 
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os been shewn in this case in accepting 
1ese confessions. It is perfectly true that 
risoners who make confessions when first 
rouxht before a Magistrate’ do ordinarily 
rithdNgw them after they have been under 
emand.\ On the other hand, no one weuld 
enture to deny thant weak persons, especial- 
7 ignorant women, muy be talked over into 
aking statements which implicate them- 
alves in the hope that they will be made 
ritnesses and not defendants; and it is 
uite possible that these women did not 
ally understand their position till they were 
old upon the 7th of June that they would 
e committed to the Sgssions on a charge 
f murder. It seems veryeprobable that in 
his case if was the disclosure of this 
act, and not any advice which they had 
eceived whilst in prigon under remand, 
hnt induced them to withdraw their con- 
essions ; for up to the very moment of 
ommittal they were, ns appears, williug to 
dhere to their statements. 

We have already said that even as to the 
rincipal fact, the death of Baroo by poison, 
here is no satisfactory evidence, and what 
s most surplising, no rigorous attempt 
ippears to have been made to procure such 
svidence. Both the women state that n 
zobiraj named Fakeer Chand was called in 
‘o see Baroo when he was taken ill, and that 
medicine was administered to him. No 
nquiry appears to have been made as to 
whether that stntement was true or not. 
[f true, it would strongly coutradict the 
yuilt of the prisouers. Moreover if true, 
avery possible effort should have been made 
find this man, as he could huve stated 
with some sort of accuracy the symptoms 
which preceded death ; and it was not suffi- 
sient for the Police Inspector barely to state 
shat he had looked for this kobiraj and could 
10¢ find him. It was the more necessary to 
nquire carefully into this part of the case, 
because there is some ground for supposing 
that Baroo had lad a similar attack of ill- 
ness ona previous occasion, aud the time 
which elapsed between his eating the cake 
and his death on the following morning was 
sonsiderable, 

Of conrso with such unsatisfactory evi- 
lence as to the symptoms as has been given 
n this case the medical evidence could not 
ro fur. Still something more migtrt have 
zeen done. The witnesses might have been 
xxamined with more care as to the symptoms 
lisplayed, and then the Civil Surgeon might 
have been asked after hearing this evidence 
what cause of death those symptoms indi- 
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cated. e But the Civil Surgeon was examin 
ed before any other witness, and his evidenc: 
therefore is almost useless. 

There was another test capable of being 
applied, not perhaps with accuracy, bu 
still with results not altogether valueless 
namely, the quantity of aconite said to haw 
been administered. This evidence wa. 
specially important as regards the prisone: 
Chando Chandalinee, but not without im 
portance as regards the general truth o 
the case, because Baroo seems to have enter 
his usual meal and to have been about fo 
some time after taking the poison. Thi 
substance, snid to have been produced to th 
Police, and with which it is supposed tha 
Baroo was poisoned haus been nscertaine 
to be aconite root, Apparently this mean 
aconite in its natural state. The Civ: 
Suigeon says $ a tollah of ‘“aconite,’ 
meaning, no doubt, “aconite root,” woul 
cause denth. Guia Noshya says he sold ! 
a tolluh of this subsiance to Chando Chanda 
linee for 4 aunas, and he says it is usually 
mixed with oil for rheumatism. Pera: 
Jogee snys he sold 2 annas worth of tha 
same substance to Guia Noshya, Now ther 
is on the face of these statements a difficulty 
which has not been cleared up. According 
to Chando Chandalinee’s statement, not mor: 
than half the aconite root purchnsed wa 
administered to Baroo, which would be a ; 
of a tollah, ot enough, according to tly 
medical evidence, to cause death. N Th 
Sessions Judge thinks he may correct th 
Civil Surgeon’s evidence by a statement il 
a medical work that 30 grains (+ of : 
tollah) of aconite are sufficient to enus 
death. Itis obvious that this is fallacious 
for whilst the medical witness was speaking 
of a substance lying before him, the aconit 
spoken of in the work alluded to may b 
a prepared or purer substance. It wouli 
have been most desirable to lay Dr. Chevere 
statement before the Civil Surgeon an 
question him further upon it, but to accep 
it without inquiry as contradicting the Civi 
Surgeon was most dangerous. It woul 
perhaps have turned out useful to ascertai 
exnotly (as might easily bave been done 
the weight of the substance prodaced b: 
Charflo Chandalinee, how much of tha 
substance it would take to cause death, nni 
at what price that substance was usuall: 
sold between dealers. Some sort & test o 
Chando Chandalinee’s statements might thu 
have been arrived at. 

Upon the whole we cannot feel ourselve 
justified in affirming the conviction gf eithe 
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of the women upon this evidence. As we have 
alrendy said, even as regaids the factum 
of Baroo’s death by poison, we have no 
trustworthy independent evidence. _ No 
doubt there is considerable difference in the 
eases of the two women; that against 
Chando Chandalinee being much the 
stronger. The witnesses all say that Chando 
Chandalinee directed the distribution of the 
enkes, and there is the evidence of the zemin- 
dar’s gomastah that she gave up some poison 
to the Police Inspector, But the circum- 
stançes under which this was done ought to 
have been much more fully inquired into. 
Aud having carefully considered the whole 
proceedings, we cannot help saying that the 
true aspect of the case seems wholly to have 
escaped observation ; that no part of the 
evidence has been tested with that care 
which the importance of the case demanded ; 
aod that not nearly sufficient caution has 
been shewn in accepting the statements of 
witnesses whose own conduct ia open to 
suspicion, We therefore upon the appeal 
set aside thé conviction and direct that the 
„prisoners be acquitted. 








The lst October 1875. 


Present: 
The Hon’ble J. B. Phear and H. B. 
Lawford, Judges. 


Mcespass—Act XLV of 18608. 441. 
Miscellaneous case, 


Shib Nath Banerjee, Petitioner. 


` Baboo Kishory Mohun Roy for the 
Petitiouer, 


To bring an act of treapass within the meaning of 
the Indian Pena! Code s. 441, the entry upon the land 
must ġe with the intent to annoy, which means with the 


purpose of annoying the person in possession. 
Phear, J.—No doubt the trespass which 


the accused person had no actual intent to 
angoy Mr. Stuart, had no actual purpose 
of aunoying or insulting him ; he doubtless 
desired, if he could, to escape without hiptres- 
pass ever coming to the knowledgg#f Mr. 
Stuart at all. We, therefore, thinkAhat the 
conviction is bad in law, and must be quashed 
and the sentence set aside. 


The th October 1875. 


Present: 


The Hov’ble J. B. Phear and H. B. Lawford 
z J&dges. 


Transfer of a Case— Contents of Summons or 
Wurrant— Procedure— Act X of 1872 ss. 44 
& 49. 


Miscellaneous Case. 
Ramzan Ali, Petitioner, 
versus 
Durpo Komilla and another, Opposite Party. 


Mr. M. Ghose and Baboo Boykunt Nath 
Dass for Petitioner. 


Mr. H. Bell, Legal Remembrancer for 
Prosecution. 


Where the Magistrate of the District had procured 
the initiation of a number of prosecutions against the 
game person, and one of them which had resulted in 
conviction came up before him in appeal, the High 
Court, considering that it was not altogether seomly that 
he should hear the appeal, ordered its transfer to the 
Sessions Judge. 

An accused person is entitled to have conveyed to 
him by the process, whether summons or warrant, the 
same ampunt of information relative to the accusetion 
made against him, which should eae not only the 
technical designation of the offence, but the acts for 
which the accused would have to answer. 

In all cases in which a Alagistiate refers a complaint 


' already initiated to a Suboidinate Magistrate for inquiry, 





the procedure adopted for the purpose ought to conform 
either to s. 44 or a. 49 of the Criminal Procedure Code, 


Phear, J.—The Court, addressing the 


is the subject of this conviction was in itself | Legal R-membrancer, suid : Iu the matter of 
of such a character as to be calculated to | Ramzan Ali the case stands thus :—Of the 


annoy Mr. Stuart whenever he might come 


several prosecutions origivally instituted 


to find out that it had been committed ; but there remains now but two in force against 
in order to bring the act of trespass within | the prisoner, namely the one which has ended 


Section 441 of the Indian Penal Code, it 
must be committed with un actual intdéit to 
annoy. The entiy upon the land must be, 
according to the express words of the Sec- 
tion, witlfthe intent to annoy, wirich means, 
as we understand the words, with the pur- 
pose of annoying the person in possession 
of the property. Ibis very clear, however, 


érom ihg facts found by the Magistrate that 


in a conviction before the Judge, and one 
which is pending in appeal before the Magis- 
trate. The first question which we have to 
answer in regard to both of these is, whether 
the proceedings in which they were initiated 
were so defective and bad as to vitiate all 
that has followed thereon op to and includ- 
ing conviction. After the further considera- 
tion which we have been able to give to this 
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age, since hearing the-argument of learned 
Younsel, we have taken the view which the 
fudge took, namely that Section 82 cofpled 
vif) Section 141, Criminal Procedure Code, 
loesNoperate to validate the original com- 
aint ud all the subsequent proceadings 
lotwithstanding the irregularities, which 
vere unquestionably committed at the out- 
et. Then the only question which remains 
3, to whom should the appeal which is now 
efore the Magistrate be transferred, if it 
hould be transferred at all. 

The Legal Remembrancer then informed 
he Court that he had received a telegram 
rom the Magistrate in reply to a letter from 
im in which telegram the Magistrate with- 
lrew the 7th paragraph of his letter No. 964, 
ud the Legal Remembrancer further said 
hat if the Court thought proper there would 
eem to be now no objection to the case being 
ent to the Sessions Court for trial, 

With regard to the transfer of the appeal 
ve do not question fora moment that Mr. 
Tarrison would, if the ease came before him, 
lo his best asan honorable and high-minded 
fudge to be entirely impartial in the matter, 
nd would probably decide the case in such a 
yay as to do full Justice and 1ight. But there 
s also no doubt, that he has, as Magistrate of 
he District, acted zealously in the way of 
yrocuring the initiation of this very prosecu- 
ion and many others of a like kind against 
ihe prisoner, and has in a manner taken upon 
1imself (at the outset, at least) the character 
fa prosecutor init. It would, therefore, not 
6 altogether seemly that the appeal from the 
Jeputy Magistrate should be made to him; 
md as we understand his letter it would 
ippear that he naturally feels himself, that 
hat would beso. Then as to the officer to 
vhom the transfer should be made, there can, 
ve think, be no doubt that it should be the 
Judge. Mr. Tottenham has certainly shown 
he greatest judicial discretion and impartin- 
ity in dealing with those cases against the 
Irisoner arising out of the same set of cir- 
cumstances, which have already come before 
iim. Accordingly, we order that the case 
ye transferred from the Court of the Magis- 
tate to that of the Judge for the hearing and 
rinl of the appeal. 

It may perhaps be appropriate for us to 
‘emark here that the proceedings originally 
aken by the Magistrate and the Deputy Ma- 
zistrate seem to have been marked by a 
serious amount of irregularity. The warrant 
ssued by the Magistrate for the arrest of the 
orisoner did not, as it ought to have done, 
specify -the offence for which he was to be 
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nrressed ; it merely gave & generic technic 
designation of the offence, without in a 
degree specifying the acts for which 11 
accused would have to answer before 1] 
Court, An accused person is entitled to hu 
conveyed to him by the process the san 
amount of information relative to the accus 
tion made against him, whether that proce 
is summons or warrant. Agnin, the deput 
tion of the Deputy Magistrate to entertain + 
such complaints os might be made again 
this particular suspected person was n 
effected in accordance with the provisions 
the Criminal Procedure Code as we unde 
stand them. According to that Code, tl 
District Magistrate may refer or delega 
to any one of his subordinate Magistrates 
specific case which has already been initiate 
or he may, under a apecinl provision of t 
Code, give a subordinate Magistrate a cei tu 
territorial jurisdiction to receive compluint 
which may be made. Neither of the 
courses seems to have been pursued int 
present instance. So faras we can discov 
the Magistrate only orally directed the J) 
puty Magistrate to gotoa certain place 
the mofussil there to receive all such cor 
plaints as might be preferred before hii 
eguinst the named person. It is notewor!! 
that Section 44 of Act X of 1872 provid 
that in all eases in which a Magistrate refe 
a complaint slready initinted to a subor, 
nate Magistrate for enquiry, the order 
reference must be recorded ina fmol pr 
ceeding nud attached to the record. If 
were otherwise an accused person would n 
have the means of ascertaining whether 1. 
subordinate officer had jutiadiction-to í 
him or vot. Thus not only did the authori 
conveyed to the Deputy Mngistinte by t 
Magistrate in the present case differ material 
from that which ig the subject of either Se 
tion 44 or Section 49 of the CrimtinaleProc 
dure Code, but the mode in which it w 
conveyed wns most informal. In the vis 
which wé have taken of the ense it is n 
necessary for us to judicially determine wh 
ther or not these defects were necessali 
fatal to the jurisdiction of the Deputy Mag: 
trate; but we think that if there nre s 
remnining- more charges against the priso 
unéoquired into, and if it should be convenir 
to commit the investigation of these to 
subordiunte Magistrate, then the procedu 
adopted for this purpose ought*to confor 
either to Section 44 or Section 49 of t 
Criminal Procedure Code. 

We may add with regard to the case whi 
we have transfeired to the Judge, that | 
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have not entered upon any of the grousds of 
complaint which are stated in the petition, 
other than those which bear directly upon 
the question as to the propriety of trans- 
ferring the case from the Magistrate’s Court. 


The 5th November 1876, 


Present 


The Hon’ble F. B. Kemp and F. A. 
Glover, Judges. 


Code of Criminal Procedure (X of 1872) 8s. 
278 & 297—Procedure—Jurisdiction. 


Miscellaneous Case. 


Huri Pershad, Petitioner. 


Mr. Hill and Baboo Saroda Churn Mitter 
for the Petitiouer. 


Mnission to take v material evidence proffered 
by the accused, was held to have prejudiced him, and to 
afford ound for the High Court’s interference under the 
Code of Criminal Procedure, s. 297. 

Where the Appellate Court did not fix a reasonable 
time for the appearance of the appellant or his Counsel 
as required by s. 278, the error was held to invali- 
date its proceedings. 

A decision given on evidence-.which was in some parts 
discrepant, and about the credibility of which there 
might be considerable qnestion, would not, even if the 
High Court thought the evidence doubtful, be a material 
error in a judicial proceeding within the meaning of Act 
X of 187 fo 297, 


Glover, J—Tnis case was called for by 
this Court, under Section 297 Code of Crimi- 
nn] Procedure, on the petition of the accused, 
who had been sentencedt by the Assistant 
Commissioner of Golaghnt to two years’ 
rigorous imprisonment for criminal brench of 
trust under Section 409 Penal Code, which 
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Now, by Section 219 Code of Criminal 
Procedure (Sections 359 and 362 not being 
condidered to interfere with the summons), 
the Magistrate was bound to send for find 
examine all the defence witnesses named by 
the accused, and the Extra Afsistant 
Commissioner ought to have been examined 
accordingly. By Section 880 Code of 
Criminal Procedure, the witness could have 
been examined by commission, but the 
Assistant Commissioner, instead of proceeding 
according to that section and applying to the 
Sessions Court for the issuing of the necessary 
orders, directed the issue of a commission 
himself, and did not, when the illegality of his 
proceeding was pqnted out to him by the 
Magistrate of Seebsagur, to whom the 
commission was directed, amend his order 
or take any further steps to procure the 
evidence asked for by the accused. The 
result being that Huripershad was deprived 
of one of his most important witnesses. 

We have gone into the record sufficiently 
to see that if this Extra Assistant Commis- 
sioner had been examined, and had deposed 
to the effect stated by the accused, his 
evidence would have been very material and 
might have greatly benefited the accused. 
The omission, therefore, to take this evidence 
was prejudicial to the petitioner, and affords 
ground for this Courts interference. But, 
again, the appenl of the petitioner was filed 
on the 26th of July 18765 in the Judicial 
Commissioner’s office at Gowhatty. By 
Section 278 Code of Criminal Procedure, the 
Appellate Court was bound to fix a reason- 
able time within which the appellant, or his 
Counsel or agent, could appear; but so far from 
doing this, the Judicial Conimissioner disposed 
of the appeal on the 28th of July, the day after 
the appeal had been filed at Gowhatty, at 
Shillong, a station in the Kossia Hills, many 


order bad been confirmed on appeal to the | miles away from the Judicial Commissioner's 


Judicial Commissioner. 
We think that the record discloses at lenst 
etwo serious errors of procedure, by which 


? the accused may fnirly be supposed to have 


K= 


been prejudiced, and that his case ought to be 
re-heard. 

» In the first place the evidence of the Extra 
Assisfant Commissioner, a witness called for 
by the accused, ought to have been taker. 
It was not tuken because the Assistant 
Commissioner made a mistnke in issuing a 
commissionewhich he hud no authority to 
grant, and which was in consequence refused 
by the Magistrate of Seebsngur. No further 
steps were tuken by the Assistant Commis- 


signer of Golaghat. 


head quarters, and a place particularly 
inaccessible to a native pleader in the midst 
of the rainy season. 

It appears to us that this was an error in 
procedure on the pait of the Judicial Commis- 
sioner which has invalidated his proceedings, 
and would huve rendered a fresh hearing of 
the appenl of the petitioner necessary, even had 
the procedure of the first Court been regular, 

But Mr. Hill, for the petitioner, wishes us 
to go further than this and to say on the 
authority of Mutty Lall Chuttopadhya, peti- 
tioner, XVI W. R,74, that the evidence being 
discrepant, there was in effect no evidence on 
which the accused could hnve been convicted, 
aud that he is therefore entitled to release. 
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' Now in the first place the case referred to 
was under the old Code of Procedure Section 
£34, and is therefore no authority for u8 in 
‘he ‘present matter. Moreover, it was held in 
shat-case, in concurrence with the opinion of 
he refering officer, that tbe evidence was so 
utterly discrepant and untrustworthy as to 
aractically amount to no evidence at all 
igainst the accused. 


The case is not so here; but speaking for 
nyself, I should decline to go into the record 
o see whether it was so or not, ns Sec- 
ion 297 Code of Criminal Procedure does not 
eem to contemplate such a proceeding, 


That Section gives t®e High Court power 
o interfere and pass any fitting judgment, 
lentence or order where there hns been a 
naterial error in any judicial proceeding : it 
rives certain other powers also in cases 
roming under the following clauses of the 
Section. I understand the powers given ia 
he first part of this Section to refer to set- 
ing right errors of procedure when they are 
naterial, and not to cases where there may be 
| difference of opinion as to the value of 
svidence, 


For a decision given on evidence, which 
vas in some parts discrepant, and about the 
sredibility of which there might be consider- 
ible question, would not, I think, even if the 
High Court thought the evidence doubtful, 
se a material error in a judiciul proceeding. 


The latter clauses of Section 297 refer to 
natiers which do not arise in this ense, and 
f there be no such eroi as specified above, 
hen the only ground on which this Court 
san interfere and dispose of the case finally 
mder Chapter XXII, would be one of Jaw. 


It would be a valid objection that an 
iecnsed had been convicted on no evidence, 
ut not, ns I understand the sections of this 
shapter, if the evidence were only discrepant, 
ind sach as different persons might entertain 
lifferent opinions about. 

All we can do is to send the case back to 
the Assistaut Commissioner, with directions 
70 take the evidence of the Extra Assistant 
Commissioner, unless he considers it im- 
oroper to do so, with reference to Sec- 
tons 362 and 3859 Code of Criminal Procedure 
‘in which case the accused will be entitled to 
ippeal against such refusal to the Court of 
Sessions), and to re-try the case after 
learing that evidence. 

It his decision be unfavorable to the 
accused, and Huripershad prefers an appeal 
to the Judicial Commissioner, Section 278 
should be attended to, and. reasonable time 
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givens‘ within which the appellant or his 
counsel or authorized agent may appear. ” 
Kemp, J.—I concur. 
Under the circumstances, and peading the 
decision of the case, the necused will he 
released on bail to the amount of Rs. 200, 


The 5th November 1875. 


Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Code of Criminal Procedure (X of 1872) ss. 536 
and 335—Summary Tmals— Evidence. 


Reference to the High Court under 
Section 296 of the Code of Crimtnal 
Procedure by the Seasone Judge of 
Mymensingh. 


Hur Kishore Malo 
versus 


Bharoti Jelyani. 


Cases under Act X of 1872 s. 536 are not in tho 
nature of summary trials, but require the usual pros- 
dure laid down for summons cases, and that the evidenc 
be recorded in full as required by s. 885. 


Reference—TuHe Officiating Magistrate, 
Mr. Pawsey, has condemned ove Hur Kishore 
Malo to pay a sum of Rs. Z per mgnsem to 
one Bharoti Jelyani for the mainteyice of 
a child under Section 536 of the Code of 
Criminal Procedure. 

This he has done after a proceeding in 
the form of a trial more summary in charac- 
ter than any proceeding provided by thw 
special Sections of the law relating to sum- 
mary trials. 

There is first the original complaint of 
Bharoti Jelyani. She deposed—'I lived for 
a year and a half at the house of Hur Kishore 
Malo. I became pregnant by him, aud ho 
tuined me out. Now I have a child aged 
three months, for which I waut maintenanco 
from him.” 

Upon this, there is an order for summons — 
on Hur Kishore Malo. . 

„On the day appointed, it would seem that 
he appeared, and the following i ia the mode 
in which the question at issue between the 
parties was disposed of — anything W010 
summary it would be difficult to conceiv. 
The trial is contained in the following 
sentences :— 

“ Defendant repudiates the child, and 
saya he is charged because he hag had her 
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turned out of the punchayut for her mis- 
deeds. 

“ Complainant positively swears the child 
to defendant. 

“Ram Keshub Jelya swears to defendant 
having taken complainant to his house for 
two months, and then having turned her out. 

“Ordered, that defendant pay a sum of 
Rs. 2 for the maintenance of the child on 
this date,-3rd Ashar, and on every subsequent 
month on 3rd.” 

In the first place, I would observe that 
the Magistrate would appear to have thought 
that the proper proceedings in a conse of 
this kind were those provided for a sum- 
mons case, such as the Procedure Code 
has specially made applicable by Section 516 
to enquiries under Chapters XXXVII and 
XXXVIII of Act X of 1872. 

There can be no question that a proceed- 
ing under Chapter XLI of the Procedure 
Code is a ‘judicial proceeding’? as defined 
in Section 4 of the Act. 

A “summons case”? is defined in the 
same Section (4) to mean “an offence of the 
class described in Section one hundred and 
forty-eight.” Section 148 has, reference to 
offences trinble by n Magistrate and “ punish- 
able with fine only or with impiisonment 
for a period not exceeding six months.” 


It is clear then that the procedure in 
summons cases is not that which is to be 
applied tg proceedings under Chapter XLI. 


TL procedure which is applicable is to 
be found in Sections 834 and 3835 read 
together. 


The Officiating Magistrate was bound in 
the case I am referring to record the evi- 
dence in full, and further bound to record in 
full the statement made in his defence by 
the defendant, 


The Offfciating Magistrate, in his explana- 
tion regarding the procedure adopted, the 
circumstance of no enquily into the menns 
of the defendant having been mnde, and the 
remark of this Court that it did not appear 
that the defendant had opportunity to cross- 
examine the witnesses, states ns follows :— 
“ In reference to the Judge’s order of yester- 
day, I really have no further information to 
give than that the defendant had the ojfpor- 
tunity of cross-examining the complainant 
and witness. I believe the order of Rs. 2 
per month*to be a correct one in law, and 
fair to the parties whom I had before me.” 


I submit that Mr. Pawsey’s 
should be quashed :— 
> 1s¢.—Because they are contrary to law in 


proceedings 


respect of the recording of evidence and 
defence of the accused. i 

Zhd.—That no proper trial of the question 
at issue between the complainant and*the 
accused has taken place. 

3rd.—Because no enquiry of any Mind has 
been made ng to the means of livelihood of 
the defendant, or his ability to pay Rs. 2 per 
mensem, 


Judgment of the High Court. 


Glover, J.—We do not, under the circum- 
stances, think it necessary to interfere with 
the Magistrate’s order under Section 297 
Code of Criminal Procedure. 

That officer shoul@, however, be informed 
that cases under Section 636 Code of Crimi- 
nal Procedure are not in the nature of sum- 
mary trials, but require the usual procedure 
laid down for summons cases. The evidence 
ought to have been recorded in full as 
required by Section 885. 

The order passed seems to be substantially 
a just one, and no end would be served by 
re-opening the enquiry. 

The papers are returned to the Sessions 
Judge, 


The 6th November 1875. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Code of Criminal Procedure, s. 297—Examina- 
tion of Complainant's Witnesses. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Sessions Judge of Beerbhoom. 


Sreenath Mundle 
versus 
Sreeram Rajput and Russik Gope. 


Where a Magistrate omits to examine all the com- 
plainant’s witnesses before declaring the accused not 
guilty, the omission is & material error in a judicial pro- 
ceeding, bringing the case within the purview of Act X 
of 1872 s. 297. 


Reference.—The complainant brought a 
charge of theft against Sreeram Rajput and 
another before the Police, citing six persons 
as his witnesses. 
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‘The Police enquired into the case, found 
16 charge established, and sent the com- 
lainant, hig witnesses, and the accused to 
he Magistrate. 


As the value of the property stolen 
mountell only to Rs. 4-11, the Magistrate 
ried the case summarily under Chapter 
CVIII of the Criminal Procedure Code. 


From the copy of the register it would 
ppear that the accused was discharged ; 
od the applicant sought to have the Magis- 
‘ate’s proceedings set aside on the ground 
aat the order of “discharge” was made 
efore all the witnesses for the prosecution 
ad been examined, $ prescribed by Sec- 
ion 215 of the Code. 


On receipt of this application, I communi- 

ated with the Magistrate on the subject ; 
nd he has explained that the discharge 
aentioned was n discharge or acquittal 
inder Section 220, and was pronounced 
fter the acoused had been formally charged 
nd pleaded not guilty. 


Under this explanation, it seems to me 
hat n graver error than was at first com- 
lained of has been committed, What the 
dagistrate did is this: 

He examined the complainant and one 
f his several witnesses, and considering that 
he charge had been estublished, called 
ipon the accused to plead to it. He then, 
though the complainant had several other 
witnesses to examine, and although the 
Police had after enquiry reported the case 
o bea true one, acquitted the accused on 
is mere -plea of “not guilty” without 
aking any rebutting evidence. 

It appears to me that this proceeding, 
ooked at from any point of view, is not 
varrunted by law; and, iu my opinion, the 
complainaut has béen materially prejudiced 
hereby. 
~ Jt is clear that, under the law, the Magis- 
irate lad no right to charge the accused 
until he was sutisfied that a case has been 
mide out against him. If theu in this 
instance he did think that a case had been 
made out, he was wrong in acquitting the 
man merely becnuse he pleaded “uot guilty.” 

On the other hand, if, after the accused 
pleaded “not guilty,” he was of opinion 
that that plea materially altered the case 
for the prosecution (though how it could 
have done so it ias not easy to see), he was 
bound in justice to the complainant to have 
examined- the remaining witnesses for ‘the 
prosecution before passing any final orders, 
siuce it was through no fuult or neglect of 


the complainant that all his witnesses were 
not examined in the first instance. 

Though the proceedings were of a 
summary nature, and the amount stolen 
was small, I conceive such could hardly 
affect the important question at present 
raised. i 

I think the proceedings of the Magistrate 
nre irregulur and should be quashed, and a 
fresh trial ordered, 


Judgment of the High Court. 

Glover, J.—In this case the accused 
Sreeram Rajput and Russik Gope, were 
charged with theft, under Section 380 Penal 
Code. The Police had previously enquired 
into the case and had reported the charge 
tò be established. 

The Magistrate tried the case summarily 
under Chapter XVIII Code of Criminal 
Procedure. 

He examined the complainant and one of 
his witnesses (there were several in attend- 
auce who weie not examined), and then called 
upon the accused to plead to a charge of 
theft. The accused pleaded “not guilty,” 
and on that plea, without anything further 
being done, the Magistrate discharged the 
accused.under Section 220, au erder which 
wns equivalent to an acquittal, 

It is not easy to understand the Magis- 
trate’s ratio decidendi iu this case. Ile 
wis satisfied from the statementg of the 
complainant, and his only witness eximined, 
that the charge was “apparently” proved 
against the accused (Section 216), and culled 
upon them to. plead to it. The accused 
simply pleaded not guilty. It is not shown 
whether they mnde any statement or not 
or what it was that induced the Magistate 
to alter his opinion. For all that appears 
on the summary register, the mere plea 
of ‘‘not guilty” was the canse. 

Any how the complainant had the right 
to have all his witnesses examined (Section 


215) before the parties accused by him of ` 


theft were declared not guilty. 

We are of opinion, therefore, that the 
Magistrate’s order was illegal, and must be set 
aside. The case against the accused hag not” 
been properly gone into by reason of the prose- 
cutd&’s witnesses not haviug been examined 
and this is n material error in a judicial pro- 
ceeding, which brings the case within the 
purview of Section 297, s 
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The 9th November 1875, - 
Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Ld 


Conviction on evidenca taken without jurisdiction. 
(Miscellaneous Case.) 


Edoo Khansamah, Petitioner. 


Mr. P. S. John for the Petitioner, 


A conviction having been set aside as arrived at with- 
out jurisdiction, no sanction to the prosecution having 
been obtained from the Court against which the offence 
was committed, formal sanction was obtained,the accused 
re-arrested, and, without being called upon to plead, 
ordered to undergo the sentence previously passed : 

" Hae that the whole of these proceedings were illegal. 


Kemp, J—On the 5th October last, the 


was without jurisdiction. Subsequent to 
this order of release, and after formal sanc- 
tion was obtained, the petitioner was arrested, 
but without taking fresh evidence and with- 
out enlling upon him to plead, by making 
use ef the evidence which had been aken in 
the former case, the sentence in which had 
been reversed on appeal on the ground of 
want of jurisdiction, an order was passed to 
the effect that the petitioner was to undergo 
the same sentence which had been previously 
passed. We think that the whole of these 
proceedings were illegal, and must therefore 
be quashed, and we direct that the prisoner 
be released. ‘ 

Glover, J.—Ieconcur. The accused not 
being called upon to plead to the offence 
with which he was charged, after sanction 
to the prosecution had been obtained, and no 
evidence having been taken on that charge, 
the conviction was cleatly illegal. 





i 


The 9th November 1876. 


Present : 


The Hor’ble F. B. Kemp and F, A. 
Glover, Judges. 


record of this case was sent for, and the | Code of Criminal Procedure 8. 209— Dismissal 


usual notices were directed to be issued on 
the Magistrate and on the petitioner, who 
was enjuwed on bail pending the final orders 
of this Court. This order was passed by 
Mr. Justice Phear and Mr. Justice Lawford. 

It appears that the petitioner had an 
Appeal, as of right, to the Sessions Judge. 
Owing to the sentence having been passed 
on the prisoner subsequent to the departure 
of the Sessions Judge from Bankipore, the 
petitioner applied direct to this Court for re- 
dress. Daubtless this point was pressed on 
the attention of the Judges, who made the 


order admitting the appeal, and they, in the | of 


of a Complaint— Discretion. 
Reference to the High Court under Section 
296 of the Code of Criminal Procedure 
by the Sessions Judge of Chittagong. 


Sreemuttee Tazoconnissa 
Versus 


W assil, 


A woman accused a man of seduction under promise 
marriage, and asked for maintenance for their illegiti- 


. exercise of their discretion, thought that thig | mate child. The Deputy Magistrate summoned the 


æ wasn case in which they ought to depart 


from the general rules laid down for the trial 


man; but on the day appointed for hearing neither the 
complainant nor the woman appeared, and the complaint 
was dismissed. Subsequently the woman petitioned, 


of appeals, and deal with the appeal of the | representing her inability to attend on the ay SP nted 
l 


. petitioner directly. 


owing to causes beyond her ooutrol. e Deputy 
Magistrate, without inquiring into the allegation, held 


The case appears to be this: The peti-| that his dismissal of the complaint operated like an 


tioner, Edoo Khansamah, was convictedun- 


der the provisions of Section 198 of the! to dismiss the‘complaint. o 


acquittal: 
KLD that the Deputy Magistrate, though competent 
ht to have exercised some 


‘Penal Code, and sentenced to three months’ | discretion, more particularly under the circumstances 


imprisonmgnt. On appeal to the Sessions | gy2 «9 


detailed oy Urea and that the Section (Act X of 
) contemplated such an exercise of discre- 


Judge, that authority released him on the | tion, 


ground that, as no sanction had been obtained 
from the Court against which the offence 


Reference,—On the 26th July 1875, one 


was committed, the conviction arrived at|Tazoonnissa applied to the Joint Magistrate 
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of this district for an order of affiliation and 
maintenance, upon one Wassil, of his 
illegitimate son born a‘ month before “her 
application. The Joint Magistrate ordered 
that Wassil should be summoned (without 
fixing alate), and farther directed that the 
case be transferred to the file of Mr. Sarson, 
Deputy Magistrate. On the 27th July, Mr. 
Sargon ordered a summons to issue upon 
Wassil, and fixed the 7th August for the 
hearing. On_that day the case was dismissed, 
owing to the absence,of the petitioner. 

On the 17th August, the petitioner again 
petitioned the Joint Magistrate, explaining 
that owing to the unusugl flood she was unable 
to appear in Court, and furéher that she was 
not aware what date had been fixed for the 
hearing ; and, on the same day, the petition 
was forwarded to Mr. Sarson for disposal. 

On the 26ih August, Mr. Sarson rejected 
the petition, giving as his reasons that the 
petitioner’s case having been dismissed under 
Section 205, Code of Criminal Procedure, it 
could not (Section 212, Code of Criminal 
Procedure ) be revived ; and now the petitioner 
has applied to this Court, 

It seems to me that Mr. Sarson is wrong 
in this lagst order. Section 539 of the Code 
certainly requires that, in miscellaneous pro- 
ceeding under it, the procedure prescribed in 
it shall be ‘followed so far as it can be é but 
the procedure ‘prescribed in Sections 205 and 
212'of the Code cannot, in my opinion, be 
applied to maintenance cases. A claim ‘for 
maintenance ‘is not of the finite nnture of a 
complaint of ‘an offence; a claim for main- 
tenance is in its nature n perpetually recur- 
ring one; and for this reason alone a 
subsequent application is'not barred by the 
dismissal, for default of appearance, of a 
previous one, l Ea 

But, even supposing that the case did come 
under Section 205, it seems to me that the 
Magistrate; in’ declaring that under no 
circumstances can a complaint once dismissed 
under Section 205 be revived, has interpreted 
the Act much too rigidly.’ Ifa complainant 
is prevented from attending by circumstances 
beyond his control, as for instance in this case, 
by a flood, such ag had not oscurred for thirty 
years past, and completely cut off commuuica- 
tion, it is surely ‘open to a Magistrate, on 
evidence of ‘this, to restore a case, Section 212 
notwithstanding. ` 4° fortiori can this be 
done when as in’ this case, the accused 
himself did, not attend, as will be seen 
from the return on’ his summons, wich was 
never served. | 

As the point is so simple, and as reference 


to thee Magistrate’ concerned for an expla- 
nation would take up time, which cannot now 
be spared for tle- purpose, I have not made 
any such reference, but transmit the record 
ut once’to the High Court. 


Judgment of the High Court. 


Kemp, J.—In this case, a woman accused 
one Wassil of having seduced her under 
promise of marriage. She also asked for an 
award as against Wassil for maintenance at 
the ate of Rs. 5 per mensem for her 
illegitimate daughter by him. The Deputy 
Magistrate, after taking the evidence of the 
woman, summoned Wassil, and appointed a 
day for his appearance. On that day the 
woman did not appear, nor did the accused, 
and the Deputy Magistrate dismissed the 


complaint, uuder the provisions of Section 


205 of the Criminal Procedure Code. Sab- 
sequently, the woman petitioned, representing 
that she was unable to attend on the day 
appointed for the appearance of the accused, 
owing to the country between her house and 
the sudder station Chittagong being 
flooded. The Deputy Magistrate, without 
inquiring into this allegation, held that his 
order, dismissing the complaint, operated in 
like manner as the acquittal of the accused 
person. 

The Sessions Judge has referred the case 
to this Court, recording his opinion that it 
was next’ to impossible for the womnn to 
have attended on the day fixed on atcegnt of 
a flood -such as had not occurred for thirty 
years past, and which completely cut off all 
communication: he was further of opinion 
that the Deputy Magistrate ought to have 
exercised the discretion vested in him by 
Section 205, Criminnl Procedure Code. 

We are of opinion that, although the 
Deputy Magistrate was competent to dismiss 
the complaint, this was a case if whéch he 
ought to have exercised some discretion, 
more particularly under the circumstances 
detailed by the prosecutrix, Further, the 
Section alluded to, viz., Section 205, clearly 
coutemplates such an exercise of discretion 
on the part of the Magistrate. 

We quash the order of tha Dapnty Magia- o 
m aud direct him to restore the case to his 
file.® 


21—a® j 


ÁA 


'66 Criminal 





The 17th November 1875. ». 


at 


Present: |} 


The Hon'ble F. B. Kemp and F. A. Glover, l 


Judges. 
` on Trials— Procedure. 


Referdnee to the. High Court andei Section 
296 of the Code of Criminal Procedure, 


by the Officiating: Sessions nee of 


peanenes 
The Queen | 
' yersus 


Doma Ram. 


Where the procedure is of a cummary nature, the trial 
is summary, notwithstanding the length and carefulness 
of the record and decision. ; 


Glover, J.—We think that the Joint 
Magistrate’s order, withdrawing the licenses 
from Doma Ram, was’ passed without juris- 
diction, and should be set aside. 

The Magistrate’s decision was made under 
Section 227 of the Procedure Code, and was 
undoubtedly one made by. Mr. Haggard as 
Magistrate—in fact Inno other capacity could 
it have been passed.. ` 

Under Section 48 Act XXI of 1856,. the 
only punishment a Magistrate conld inflict 
was-one of fine, and if the Sub-Divisional 
officer intended to make two separate orders, 
ove in his capacity of, Joint Magistrate and 
the other as Deputy Collector, he should 
have .recarded them separately. No one’ 
reading . his decision can take it as any 
thing else than an order passed by the Joint 
. Magistrate. 

As to Mr.,Haggard’s explanation thai’ the 
trial was really not of a summary clinracter, 
we do not think it can be accepted. The 

ə procedure was clearly: that of a sammary 
natifre as laid down in the Procedure Code, 
and the length and carefalness of the ragord 
and. decision does not take it out of that 
category. . 

And if ghe case was tried summarily, then 
the order of forfeiture was not a legal ; one. 

We agree with the Judge and amend the 
Sub-Divisional officer’s order. The order 
imposing a fine will stand. 

re 
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The 17:h November 1875. re 


* 


m an Present: 


The Hon'ble F. B. Kemp. aud F. A. Glover 
Judges. 


T Assembly indi Penal Code, $3. 148 
g 149. 


' The . Queen | 


aa versus ay 
Binod, Kokaram, and others, Appellants, 
Committed by the Magistrate, and tried by 
ithe Sessions Judge of Furreedpore, on a 
_ charge of voluptarily causing grievous ' 
. hurt by a dangerous weapon, rioting, go. 


Baboo Kasheg Kanth Sein for the appellants. 


Where after the object of an unlawful „assembly, had 
been accomplished, and the opposite party driven away, 
one of the members entered into an altercation with 
another and wounded hm with a fish-spear, it was 
held that the act was not one done with a view to 
acconiplish the ‘common object of the assembly, or one 

which the rest knew would be likely to ‘be pommuiegd 
in the prosecution, of that object. 


Glover, J.—Ws have read the evidence 
in this case, and see no reason to interfere 
with the\order of the Sessions’ Judge ns | 
regards Binod,. Kokaram, and’ Latoo. All 
were undoubtedly engnged i in the affray, “and 
Latoo was the man who thrust his fish-spear 
into Binod’s. back, afid.caused a wound which 
was nt one time adangerous one. Binod and 
Kokaram were on the side of the aggressors, 
and the sentence upon them is not.too severe, 
But with regard to the other prisoners, 
Lall Chand, Topni, and Goluck, we think 
that the Sessions Judge is wrong: The 
allray was cnused by the karigors’ illegal 
attempt to catch fish in’ the Holdar’s water- 
hole. The latter came to the spot with 
sticks and drove off the karigors. The 
evidence of the wounded man, Binod, proves 
that the karigors had been already driven 
off and were in full flight, when he, Binod, 
entered into an altercation with Latoo, the 
result of which was that Latoo struck him 
with a ‘fish-apear. Following the ruling of 
the Full Bench in the case of Queen v. 
Sabid Ali and others (20 Weekly Reporter, 
Criminal Rulings, p.5), we think that this was 
not an act done with a view to accomplish 
the common.object ‘of the unlawful assembly, 
or that it was one which the rest of the 


| accused knew would be likely to be commit- 


ted in the prosecution of- that object. 
Tbe karigors had already been driven.off, 


| and the object of the Holdars had been f ully 
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accomplished. Latoo’s act appears to have 
been an individual one, done after. the 
-kntigors had been routed, and caused by the 
interference of Binod with Latoo personally, 
and it was one for which Latoo ought to be 
made personally responsible, ' : 

The case of Qneen v. Sabid Ali isa much 

stronger one than this, for there one of the 
members of the unlawful assembly went 
armed witha loùnded gun, and under circum- 
stances which made it presnmable that he 
meant, if necessary, to use it; but here the only 
object was to drive off a few herdsmen, and 
that object was apparently carried out with- 
out any very determjned resistance on the 
part of the Karigors. he Holdars could 
not, we think, have known that it was likely 
that Latoo would have used his fish-spear, 
nud asa matter of fact he did not use it 
until after the object of the assembly, i.e., 
the driving off. of the karigors in a body, had 
been successfully carried out. 
“ Section 149, ‘Penal Code, does not there- 
fore’ apply to the case of the three prisoners, 
Lall Chand, Topni, and'Goluck. We convict 
them under Section 148 of rioting armed 
with deadly weapons (ie, Inthees), ‘nnd 
sentence them each to three yenrs’ rigorous 
imprisonment. The Sessions Judge’s order 
,will be amended accordingly. 



















which is claimed by both parties, though they 
are joint in estate with respect to lands other 
than that in dispute. They were also per- 
mitted to file documents in support of their 
respective claims. It is further clear that no 
breach of the peace was imminent, inasmuch 
as it is admitted that the parties were not 
likely to come into conflict until the crop is 
cut, which will not take place for some time. 

The «provisions of Section 491 are more 
applicable, in my opinion, to cases in which 
a breach of the peace is imminent, and though 
they-nre certainly wide enough to warrant 
the criminal authorities in acting under 
them instead of under Section 6380, I do not 
think it was the intention of the Legislature 
to over-ride the’ provisions of Section 530 
which apply to disputes existing about lund, 
which are likely to induce a breach of the 
peace, as is the case in the present instance. 
Section 491 refers to cases in which a paty 
is likely to commit a breach of the peace, 
I would direct the Deputy Magistrate to 
proceed under the provisions of Section 530. 
The order under Section 491 must be 
quashed, 

Glover, J.—I concur in thinking that this 
case ought to have been brought under 
Section 5380, Codé of Criminal Piocedure. 
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The 22nd November 1875. 
The 19th November 1876. 


Present: 


i g © 
| Present : l The How’ble F, A. Glover and Rothesh 
The Hon'ble F. B. Kemp and F, A. Glover, Chunder Mitter, Judges. 
ingens A Blow with an Umbrella—Indian Penal Code, 


_ Code of Criminal Procedure, ss. 491 & 530. s. 95. 


Reference to the High Court under Section 
296 of the Code of Criminal Procedure, 
bythe Officiating Sessions Judge of 

| Furreedpore. 

' "The Queen 


UCTESUSE 


(Miscellaneous Case.) 
The Government of Bengal, Petitioner, 
` UErsus e e 
SE Sheo Gholam Lalla, Opposite Party. 


Baboo Juggadanund Mookerjee for the -~ 


Mohesh Chunder Roy and others, . Petitioner. 


Where sæ dispute exists about land, which is likely to 
induce a breach of the peace without such breach being 
imminent, the Magistrate should proceed under Act X 


of 1872 s. 580, and not under e, 491, 


, The pain caused by a blow across the chest with en 
umbiella, was held to be not of such a trivial character 
as to come within the meaning of the Penal Code, s. 95., 

' Glover, J.—Tuis is a petition by the 
Government of Bengal in the cage of Sheo 
Gholam Lalla.- The papeis were sent for 
by the Chief Justice and Mr. Justice Kemp, 
and-the usual notices were served upon tlie 

‘secused and upon the Magistrate to show 
cause why the order of the Judge modifying 
the order passed by the Magistiate should 

not be set aside, 


Kemp, J.—I ax of opinion that in this, 
case the Deputy Magistrate ought’ to have’ 
“proceeded under Section 530 of the Code of 
Criminal Procedure and not under Section 
491. : Í 

It is clear that the dispute was concerning 
‘a piece .of land the exclusive possession of : ‘ 


ial 
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In appears that the accused in this ease is 
n dismissed. policeman, that he had made 
several attempta to get himself reinstated in 
employment, and that his petition asking for 
that indulgence had beeu rejected on’ appeal. 
Mr. Reily,. the District. Superintendent, of 
Police, wns, on the day in question,, sitting 
in his office, in discharge of his duty as 
District Superintendent of Police, when,the 
accused came into the room and asked what 
had been done in the matter of his petition. 
Whereupon Mr. -Reily answered that his 
petition had been rejected. The, accused, 
upon this, raised an umbrella which he had 
in his hand, and. strack Mr, sty a blow 
with it across his ohest. > 


umbrella was, struck.’ 

‘that “hurt” according t 
thaf word given, in the, 
and that the Magistrate’s 
made., We therefore ‘qui 
Judge and restore that 
If, the accused'has alrea: 
‘consequence of his hi 
shorter term. of imprisor 
him by the Judge, he w 
undergo the remainder. 
inflicted upon him by ‘th 


CE a 


-The 26th, Ngre 


Jo‘ d 

The Magistrate, before Aion cies case Presen 
came, found the accused. guilty, under: Sec- 'The Hon’ble F. A. Gl 
tion 332 of the Indian Penal Code, -of Chunder Mitte: 
voluntarily. causing hurt to a public servant etme 7 Prostitute 
in the discharge of .his duty, and'sentenced ee r of ‘Procedure, 


him to one year’s rigorous imprisonment. 
On appeal, however, to the Judge, that 
officer reversed the decision, holding that 
although the gailt of the accused was clearly 
proved,and x severe punishment necessary, the 
offence committed did ,not amount to hurt 
according to the technical meauing of the 


parece to the High ¢ 
296 of the Code of. C 


by the Officiating 
Backergunge. 


Nundo Kumaree Pes! 


word as given in the Indian Penal Code, and vers 
that, therefore, Sectiou 832 did not apply. l 

The Judge held that the only offence of Anund Mobun oe 
which the accused could be convicted wns . Grs 
simple assault onder Section 852, and. he | Baboo Bhoggobutty C} 
therefore annulled the conviction of ihe . Opposite 


Magisivhte and sentenced the accused, to 
three months’ rigorous imprisonment and a 
fine of, Rs. 20, or in default of payment one 
month’s further imprisonment. 

It appears to us that the Magistrate was 
right and the Judge wrong. That a blow 
was struck by the acoused with the umbrella, 
is amply proved. ‘The question is, whether 
a blow ofthat description comes under the 
definition of hurt ag contained in. Sec- 
tion 319 of the Indian Penal Code Hurt 
in that section is deflned, to be something 
causing bodily pain, and it cannot be. snid 
that the blow on the chest with the umbrella 
was not sufficient to cause bodily pain. It 
might be that the pain so caused was alight. 
but°it was not of such an extremely trivial 
character as to bring the case under #éc- 
‘tion 95 of the Penal Code; the harm done 
‘being so slight that no person of ordinary 
sense and temper would complain of it. 
The accused appears ,to .be a man of 
ungovernable temper, and it is on the record 
that he used language of a most violent kind 
both before aud after the blow with. the 


: The Code of Criminal Pri 
s, 621, does not warrant a Ma 
a prostitute for the purpose o: 
‘1 dwelling-house simply on the 
so long as she behaves herself 
creates Do open acandal by ric 


'Reference.— PETITIO 
a piece of land from 
Koilan Gooho and oth 
house thereon. This x 
by the opposite par 
Thakurta and others,. c 
the Deputy Magistrate 
up the matter, appointer 
report of.some’of them 
of the petitioner Nun 
asa public nuisance | 
the Criminal Procedure 

I have'no doubt: wha 
Magistrate’s oder is il 
set aside. I do not see 
come “under the scopi 
the Criminal Procedu 
nuisance «which should 
thoroughfare or publ 
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woman is living in her own house on land 
for which she has a pottah from her land- 
lord. The Deputy Magistrate argues fhat 
the decupation of a prostitute might be held 
to be injurious to the health or comfort of 
the community. If so, the argument would 
hold. equally good for removing all prosti- 
tutes from any and every place. It may 
be. inconvenient or even insulting to the 
dignity of the petitioner in the original case 
that a prostitute should venture to take up 
her abode in such close neighbourhood to 
him. Bat this would certainly be no ground 
for ejecting n prostitute who has at lenst 


gome civil rights, in thaeyes of the jaw as, 


good civil rights, as theepetitioner before 
the Deputy Magistrate. I find that the 
jury was not properly or fairly empanelled. 
Petitioner before this Court complains thut 
not one of the names given in by her was 
accepted and she had at least the right to 
nominate two out of the five jurors. Then 
again the jury, such as it is, have nowhere 
found that the prostitute by living where 
she does is a nuisance under Section 521 of 
the Code, All that the finding of the Jury 
given irregularly and at different times, 
amounts to is this, that the complainant 
being a respectable man, some few of the 
villagers find it inconvenient or degrading 
that a prostitute should live so near them, 

Undér these circumstances I recommend 
that the Deputy Magistrate’s order may be 
set aside ns altogether illegal and without 
jurisdiction. 

I have considered it unnecessary to call 
for an explanation from the Deputy Magis- 
trate as his judgment , contains a full and 
clear statement of his views, and gives his 
reasons for proceeding against a prostitute 
ns a nuisance under Section 621, Criminal 
Procedure Code. 


Judgment of the High Court. 


Glover, J.—I think that the Sessions 
Judge has somewhat incorrectly stated the 
nature of the Deputy Magistrate’s proceed- 
ings. 

“There was nothing illegal in his putting 
off the time for giving in the award in 
consequence of some of the jurymen not 
being ready with their opinion. Section 523 
provides for this and gives Magistrates the 
necessary power. 

I do not find, moreover, that the peti- 
tioner, Nundo Kumaree Peshagur, had mo 
voice in the appointment of the jury; she 
snid so to the Judge no- doubt, but the 
Deputy Magistrate in his order states specifl- 


- 


cally that two of the jurors (and the peti- 
tioner had no right to nominate more, tho 
full number to be appointed being five) 
Kashi Chunder Gooho and Durga Dutt 
Jaha were appointed at the petitioner’s 
instance, and I see no reason why the woman’s 
unsupported assertion should be preferred 
to the Deputy Mnogistrate’s statement of 
what took place. The Deputy Magistrate 
is, moreover, strongly corroborated by thw 
fact that two of the jurymen, viz. those 
two said to have been named by the peti- 
tioner, found a verdict in her favor and 
against the Magistrate’s order. 

On the substantial question referred, how- 
ever, I am inclined to agree with the Ses- 
siens Judge. The Deputy Magistrate, [I 
observe, has not based his order on the 
ground that the petitioner’s house is n 
nuisance in or on a public thoroughfare, 
but because Nundo Kumaree’s profession is 
a shameful one and her presence near to the 
houses of respectable men is ‘‘ injurious to 
the comfort ” of the community. 


I do not understand the Section to con- 
template a case like this. It may he 
extremely unpleasant for the respectable 
inhabitants of the quarter to have a woman 
of Nundo Kumaree’s class installed close hy 
and in her own house too ; but unless it cnn 
be shown that her dwelling there cnus 3 
actual and positive discomfort to her neigh- 
bours, she cannot, I consider, be removed. 
If she made her house the resort, Sof bail 
characters, or filled it with noisy revellers at 
nights, or entertained her admirers wiih 
music or disreputable nautches, her continu- 
ing where she is might very well be a di-- 
comfort amounting to a positive nuisance t» 
the neighbourhood, such as would warrant 
na Magistrate’s interference under Section 621, 
Code of Criminal Procedure; but nothing 
of this sort is alleged: in fact, it ifquite clear 


į that the only objection to the woman’s living 


in her house is the character of her profe-- 
sion which is considered by the respectable - 
inhabitants of the mohulla to be an insult ~ 
to their virtue. 

It may be very unpleasant to have such 
a neighbour as Nundo Kumaree, but so, lone® 
as the woman behaves herself orderly and 
qui8tly and creates no open scandal by 
riotous living, I do not see how the law enn 
interfere with her or turn her out of a 
house which she has built upoħ her own 
land. 

The order of the’ Deputy Magistrate must 
be set aside. 


Miter, J—J] concur. à ; 


Prd 


-` Criminal 


70 


THE WEEKLY REPORTER. Rulings. 


[Vol. XXIV: 





The 29:h November 1875. « 


Present: 


A, G. Macpherson and G. G. 


The Hopw’ble 
i Mortis, Judges. 


Commitment by Sessions Court—Jurisdiction— 
Notice. 


(Miscellaneous Cases.) 
Nowab Sing and others, Petitioners, 
versus 
Kokil Singh end another, Opposite Party. 
Mr. C. Gregory for the Petitioners. 


Mr. Al. L. Sandel for the Opposite Party, 


A Court of Session has no power under the Code of 
Cnminal Procedure, s. 296, to direct the commitment 
for tiial of persons against whom no evidence has been 
legally recorded, or of persons upon whom no notice has 
been served. 


Macpherson, J.—WE are of opinion that 
the Judge’s order committing these peti- 
tionerg 10 the Sessions Court for trial on a 
charge under Section 325 of the Penal Code 
is open to two serious objectious, and must 
be set nside. 

In the first place, only two of the persons 
whose committal has been ordered were 
before the Magistrate at all ; and it is only as 
ngainst these two that the Magistiate has 
dealt with the case, and it is these two only 
whosgedfscharge has been ordered by the 
Magistrate, 

As the matter stands, there is no evidence 
legally recorded as ngaingt any of the peti- 
tioners, save the two who were before the 
Magistrate and were discharged by him. It 
is clear that the Sessions Court lind no power 


. under Section 296 of the Criminal Procedure 


Code to direct these persons (with whose 
cases éhe Magistrate had in no way dealt) to 
be committed for trial. 

The other objection ia one which applies 
to the whole of those whose committal has 
been directed. It is this, that the order was 
made by the Judge without the persons 
agninst whom if was made baving any notice 
that the Judge proposed to proceed against 
them in exercise of the powers given to Ses- 
sions Courts by Section 296. °° 

In the matter of the. petition of Bundhoo 
and another (reported in XXII W. R., Crimi- 
nal Rulinge, p. 67), it was decided by a Divi- 
siou Bench (Phear and Morris, JJ.) thata 
Sessions Judge cannot, under Section 296, 
direct the commitment for trinl of n person 


yho has been discharged by the Magisiiate, 


without first giving the person so discharged 
an opportunity of showing cause on his own 
behalf. 

In the present case no notice was given to 
the accused : and concurring in the opinion 
expressed by the Court in the case above 
referred to, we think the Judge’s proceedings 
are bad in regard of all of these persons 
whose commitment for trial he bas ordered. 

The order of commitment is accordingly 
set aside. 

Section 215 Explanation 2 shows that the 
Macistrate’s order of discharge is not eqni- 
valent to an acquittal and will not bar the 
revival of a prosecutign for the same offence, 


?_____. 
The 29th November 1875. 
Present: 


` 


The Hon’ble A. G. Macpherson and G. G. 


Morria, Judges. 


Municipal Bye-laws—Act ITI ( B.C.) of 1864 
s. 63— Inflammable Materials for Building. 


(Miscellaneous Case), 


The Chairman of the Howrah Municipality, 
Petitioner, 


VETSUS 


Montanee Bewah, Opposite Party, 


Baboo Juggadanund Mookerjee, the Junior 
Government Pleader, for the Petitioner, 


A bye-law made by the Howrah Municipality in the 
exercise of the antbority vested in it by Act IIT (B.C) 
of 1864 s. 63, which forbidatho erection or renewal of 
the external roof and walls of buildings with inflam- 
mable materials, was conatiued to forbid the renewal 
even of a portion of the roof with such material, 


Macpherson, J—Tue Municipal Commis- 
sioners of Howrah have, by Section 63 of 
Act III (BC.) of 1864, authority to make 
n bye-law directing that “ the external roofs 
and walls of huts or other buildings about to 
be erected or renewed in or near any public 
highway, shall not be made of grass, leaves, 
mats, or other such inflammable materials.” 

In the exercise of that authority, they have 
made a bye-law, No. 18, which declares that 
“the external roofs and walls of any hut, 
“or any other building whatever, about to 
“ be erected or renewed in or near any pub- 
“lic highway, shall not be made of grass, 
‘s Jerves, mats, or any other inflammable 
“ material”: and the bye-law provides cer- 
tain penalties for the infringement of its 
Ler me, 


Criminal 





The sitting Commissioner of the Munici- 
pality has held that the renewal in the pre- 
sent case does not fall ‘within the term8 of 
thie bye-law, because the renewal was con- 
fined to one portion of the roof (or, ns the 
Commisgioner anys, to “one roof”) of the 
house which it covered. 

We think that this decision is wrong, and 
that under the bye-lnw a renewal, whether 
of only a portien of a roof, or of a whole 
roof, must not be made of any inflammable 
material, This seems to us the reasonable 
interpretation of the bye-law. The one 
question always is whether any portion of 
the roof is renewal ; that is to sny, made new 
again, To read the iw otherwise would 
enable owners or occupants of huts, by repair- 
ing their roofs. piece-meal, to defeat the object 
of the Act and bye-law wholly. 

The Commissioners order is reversed, and 
the caso must be tuken up again (after due 
notice) and disposed of on its merits. 


The 3rd December 1875. 


Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Summary Conviction. 


Reference to the High Court under Sec- 
tion 296 of the Code of Criminal 
Procedure by the Officiating Sessions 
Judge of Cuttack, 


Kopil Dolai and others 


VErTSUS 


Kanhai Jenna. 


Where the imprisonment awarded on a summ 
conviction before a Magistrate had already expired, 
the High Court declined to go into the case on a refer- 
ence from the Sessions Judge, because it would be no 
advantage to the pisioner to do so, and because, if the 
Magistrate’a proceedings were quashed, the prisoner 
would ba put to the risk of being tried again for the 
offence with which he had been charged. 


Reference.—THE prisoners have been 
tried summarily, convicted under Section 
323, Penal Code, snd gentenced ench to two 
mouths’ imprisonment. Against this order 


THE WEEKLY REPORTER. 


Rulings. 71 


they appealed, but the trial being a sum- 
mary one, there is no appeal. As however 
the trial, as it took place before the Deputy 
Magistrate, Baboo Umbiea Churn Rai 
Chowdhry, appears to me an illegal one, 
and his decision consequently one that can- 
not be sustained in law, I refer the case for 
orders. 


The prisoners wers sent up by the Polica 
charged with offences under Sections 325, 
826 (grievous hurt), the charge being that 
they had burnt and branded in several 
places the faco of complainant with n 
heated iron. The Deputy Magistrate, iguor- 
ing the charge on which the prisoners lad 
been sent up, treated the case ns one of 
ordinary hurt, and dealt with it summarily 
as above. 


In the explanation which he submitted, 
and which accompanies this letter, he 
explains that the Police officers exaggerated 
the nature of the case; that the injuries 
were reported by the Civil Surgeon to be 
slight, and appeared to him also to be sọ, 
nnd that he therefore disposed of the caso 
summarily on the minor charge. It is not 
very clear whether the injuries were such 
ng to cause permanent disfiguration and so 
came under the head of grievous hurt; but 
unless it was clearly established that they 
were not, I don’t think the Deputy Magis- 
tinte should have assumed that he had 
jurisdiction to try it summarily, and that 
before cases are so tried the fact of juris- 
diction should on the record be unquestion- 
able. 


Whether, however, the cnse was one of 
grievous hurt or not, it is quite clear that it 
was not a case which he was empowered to 
try summarily. It exactly comes under 
the provisions of Section 824, Penul Code 
(causing hurt by means of a leeated sub- 
stance}, and is not an offence which, under 
Section 222 of the Procedure Code, can be 


tried summarily, The Deputy Magistrate . 


therefore acted without jurisdiction, nud the 
irregularity is one which, under Section 54, 
Procedure Code, renders his proceedings 
void. 

I om of course not prepared to say that 
thee finding of the Deputy Magistrate 
on the fucts is incorrect, or that the 
prisoners on the merits are entitled to an 
acquittal, In summary trials where appeals 
are allowed, it is not possible to do more 
than notice legal defects. It is, however, 
obvious that the prisoners have been pre- 
judiced by the course pursued, as, if the Cuse 

= © 


Cad 


72 Criminal THE WEEKLY REPORTER. Rulings. [Vol. XXIV. 





"~ 


lind been properly dealt with by the Deputy The 8rd‘ December 1875. 
Magistrate, they would not only huve been Py - 

nilowed by law an appeal, but this Court ° hla 
would have been in a position to judge from | The Hon’ble F. A. Glover ond Romesh 


the’ evidence recorded whether the convic- Chunder Mitter, Judges. 
tion was a proper one. 2 _ Maint ae 
As the proceedings of the Deputy Magis- Aol B07 EE AR S 


trate seem altogether illegal, I recommend , 
that the conviction be quashed, and as the | Reference to the High Court under Section 
prigoners are in jail and the sentence will| 296 of the. Code of Criminal Procedure 
expire on the 7th October, I recommend | Jy the Officiating Sessions Judgeof Rung- 
that pending decision they be admitted to| pore. 
bail, . 


l Kanoo Soudagur, Petitioner, 
Judgment of the High Court, 


Glover, J.—In this case, the period of i 
imprisonment appears to have already Alabundee Bewa, Opposite P arty. 
expired (it was out some time in October In making an order for maintenance under the Code 
last), ond there would therefore be no | of Criminal Procedure, s. 586, a Magistrate has no power 
advantage to the prisoner in taking up the | t° “*e security for possible default. 
matter now. Glover, J—TuE powers of a Magistrate 

Alitter, J.—In this case, the period of | in maintenance cases are defined in Section 
imprisonment has already expired, and it| 636, Code of Criminal Procedure, and the 
will not be at all to the advantage of the | Magistrate cannot go beyond them. 
prisoner, if we quash the order of the} Todemand security, therefore, that a per- 
Deputy Magistrate, on the ground that he | son against whom an order for maintenance 
could not try this case snmmarily. But, on | has been made will not leave the place in 
the other hand, such a course will put the | order to provide by anticipation for any 
prisoner to the risk of being tried ngnin | default that may possibly occur, is not legal. 
for the offence with which he bas been There is no appeal doubtless from an order 
charged, although he has undergone the | passed by a Magistrate under Section 536 ; 
full period of imprisonment to which he was | but the order complained of could not have 
sentenced. But I wish to make this observ- | been passed under that Section, as there is no 
ation Jn this case that, if it were necessary | provision in it for the taking of security for 
to go into that question, we could not but | possible default, It waa an order made with- 
have held that the Deputy Magistrate could | out jurisdiction, and as such the Judge was' 
not try the prisoner summarily, The|I think quite right in objecting to it and in 
offence with which the prisoner was charged, bringing it to the Court’s notice. 
or even the offence of which the Deputy! The Magistrate’s order is quashed accord- 
Magistrate, has found him guilty, is clearly | ingly. 
one which could not be txjed summarily. 
Therefore, the careless manner in which the | 
Depuby Magistrate has assumed summary The 3rd December 1875. 
jurisdiction in this case, has deprived the P ; 
prisoner of a very important right which resent ; 

- the law gave him, viz. the right of appenl- | The Hon’ble F. A. Glover and Romesh’ 


Veg sus 





ing to a higher tribunal against the sentence Chunder Mitter, Judges. 
passed upon him by an inferior Court. | Act X of 1872 s.280—Notice to Appellant— 
Before an officer assumes summary juris- Enhancement of Sentence, 


e diction over a criminal case, it is of the Reference to’ the igh Court under Sec- 
utmost importance that he should satisfy tion 296 of the Code of Criminal Pro- 


himself, beyond the possibility of a doubt, | cedure by the Officiating Sessions Judge 
that the nature of the case is such that he of Rungpore. 


has the power to dispose of it summarily, 


The Queen 
VETSUS i 
— Hekmut Ali and Arfan Ali, Petitioners. 


Where a District Magistrate in appeal made an order 
; ‘ under the Code of Criminal Procedure, s, 280, ehhancing 


~ 


1875.] 


Criminal 


THE WEEKLY REPORTER.. 


Rulings. 73 





the sentence appealed from without having served notice 
on the appellant, the order of enhancement was quashed 
as illegal. o 


Reference.— TuE two applicants, Hekmut 
Ali aud Arfan Ali, were convicted before 
Mr. Collier, Assistant Magistrate, and esen- 
tenced to six months’ rigorous imprisonment 
under Section 411, Indian Penal Code, They 
nppealed to Mr. Glazier, the District Magis- 
trate (the petition of appeal bearing date the 
2ud July 1875). He upheld the conviction 
und sentenced both the appellants to two 
years’ rigorous imprisonment each, thus 
enhancing the sentence passed upon them by 
the Assistant Magistrate. 

I am of opinion that ¢his order of the 
District Magistrate enhancing the sentence 
was bad in law, and ought to be set aside, 
for the following reasons : 

There is nothingin the record to show that 
any date was fixed for hearing the appeal, or 
that any mooktar or pleader appeared in the 
Appellate Court on behalf of the prisoners, 
aud the procedure prescribed under Section 
279 Criminal Procedure Code was not 
observed, inasmuch as it appears that no 
notice, as contemplated by Section 279 
Criminal Procedure Code, was given to the 
appellants. I apprehend that, as a rale, a 
wiitten order should at least appear on the 
record, whether the procedure under Section 
278 or 279 is resorted to, and that in the latter 
cnse at any rate if the appellants are in Jail 
and no authorized agent appears to represent 
them in the Appellate-Court, a written notice 
should be sent to them, informing them of the 
date fixed for hearing the appeal, allowing in 
this notice a reasonable time for them to 
engage, if they wish to do so, a legal practi- 
tioner to appear on their behalf. Otherwise 
grave hardship to appellants might ensue. In 
the present case the Magistrate’s order was 
prssed on the 8th July, or six days after the 
date of the petition of sppeal, and I do not 
consider that his proceedings can in any 
reasonable sense be considered to have been 
conducted under Section 279 Criminal Proce- 
dure Code. 

Under these circumstances I consider that 
the District Magistrate’s order must be con- 
sidered as one rejecting the appeal under 
Section 278 Criminal Procedure Code, and 
accordingly (vide Section 26 of Act XI of 
1874, Criminal Procedure Amendment Act) 
he had no power to enhance the sentence. 
For the above reasons I beg to recommend 
that his order of the 8th July last, enhancing 
the senteuce passed by Mr. Collier, may be 
set aside. 


eJudgment of the High Court. 


Glover, J.—The Magistrate’s order passed 
under Section 280, Code of Criminal Pro- 
cedure, was admittedly illegal, no notice 
having been served on the appellant as ig 
required in all cases where an appeal is 
admitted. i 

At the same time, I do not think it would 
be right to say thatthe arpeai ought to be 
considered as rejected. The Magistrate, 
after considering the evidence, thought the 
case was one calling for an enhancement of 
the original sentence, and never intended to 
leave matters as they were, which would have 
been the result had the appeal been rejected. 

It would not be right to interfere with the 
administration of justice in this way, or by a 
side-wind to take away from a Magistrate 
powers which the law gives him. 

All we ought tosay, I think, is that the 
order enhancing the sentence is quashed, as 
not having been passed according to the 
Section. 

Mitter, J.—In this case all that we need 
sny is that, as the appeal of the prisoner 
seems not to have been admitted and notice 
served upon him of such admission as required 
by law, the Appellate Court’s order enbanc- 
ing the gentence is contrary to Jaw, and 
as such ought to be quashed and the original 
sentence restored, 





The 2nd December 1875. <~ 
Present : 


Houwble F. A. Glover and Romesh 
Chnnder Mitter, Judges. 


Code of Criminal Procedure, s. 531—Aittach- 
meni— Possession. 


The 


(Miscellaneous Case.) ® œ 
Rakhal Dass Singi and another, Petitioners, 
VETSUS 
Rajah Sheo Pershad Singh, Opposite Party. 


Baboo Mohesh Chunder Chowdhry for the 
Petitioners. ù j 


dr.°G. C. Paul, the Advocate- General, 
Mr. R. T. Allan, and Baboos Kally 
Kishen Sein and Nilmudhub Sein for the 
Opposite Put ty. ad 


Where an Assistant M gistrate, acting under Act X 
of 1872 a. 681, found vne of the proprietors of an ijmalee 
talook in actual possession of a 12-anna share which 
was all that he claimed, and it was in cfidenca that the 
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rents had till the commencement of the dispute been 
collected in distinct and separate shares, he was held 
to have committed an error in law in attaching the whole 
estate as involved in the dispute. 

The words ‘institution of proceedings” in s. 581 
mean the commencement of the action which results in 
the application to, the Magistrate’s Court; and the 
possession to be determined 1s possession at the time the 
dispute arose, t.¢. atthe time the Police reported that 
a bieach of the peace was likely to take place, 


Glover, J —THE petitioners obtained this 
rule from Phear and Lawford, JJ., on the 
28th September last, on the ground that the 
Assistant Magistrate’s order for attachment 
of the property under Section 581 Code of 
Criminal Procedure was inconsistent with the 
finding a8 to possession come to by him. 
‘he rule refers also to some other possible 
grounds of law on which the Assistant 
Mavistrate’s order might be declared to be 
bad, but the only, point which ‘has been 
arcued before us is the one first mentioned. 
` The Assistant Magistrates decision is 
considerably involved as to its wording, but 
his finding with the reasons for it are, I 
think, evident enough. 

He starts by settling the meaning of the 
words “ institution of proceedings,” and holds 
them to mean the commencement of the 
Controversy between the parties. He does 
not, however, decide the effect of this or of 
the other interpretation put forward, namely, 
that the ‘institution of proceedings” mean 
the commencement of the action. i 

He says that if tho first interpretation Ís 
the oerrect one, then the Rajah waa not in 
abla of any part of the estate; if the 

ust, then the Rajah was in possession of at 
least a portion of the property, had built a 
cutchery-house and had collected rent from 
some of the tenants. ` 
. With regard to a 12-anna share of the 
estate, the Assistant Magistrate finds that 
Rakhal Dass had not ‘been ousted by any 
legaleproctsé and had not given up possession, 
and that. he is now actually in possession of 
this share. ` 

As to the remaining 4 annas claimed by 
the son of the original mokurrureedar, he 
finds it im possible to decide whether he or 
the Rajah is in actual possession of it, 

And he ends by saying that this being s80, 
and the subject of dispute,—namely, the whole 
Tulook of Bhelwana,—being ijmalee, he is 


unable to say who is in possession of it, and 
therefore orders an attachment onder 
Section 581. 


Ifthe Assistant Magistrate’s opinion regard- 
_ ing t 6 meaning of the words “institution of 
proceedings ” were the right one, he ought to 
have followed it up by retpiniog the peti, 


tioners in possession, but the ‘judgment of 
this Court in the case of Pirthiram Chow- 
dhry, petitioner, XX W. R., 61, has decided 
that the words mean the commencemeft of 
the action which resulted in the application 
to the Magistrates Court. The possession | 
to be determined is possession at the time the 
dispute nrose which caused the Magistrate’s 
interference, a dispute, that is, that madea 
breach of the peace likely or imminent. 

And taking this view of the case, the 
question is, who was in possession of the 
subject of dispute at the time when the 
Police reported that a breach of the peace 
was likely to take plyce. 

And on this ethe Assistant Magistrate 
came toa finding. He has held that then as 
now the petitioner Rukhal Dass has posses- 
sion of a 12-anna share of the talook, and 
that the Rajah (2nd party) had and has 
possession of a part at least of the remaining 
4 annas. The amount he was not able to 
determine, so he considered that as the estate 
must be taken as a whole, neither party had 
bean able to prove exclusive possession, and 
therefore he attached the talook. 

The mistake the Assistant Magistrate has 
made is in considering the dispute between 
the parties to involve the whole of the 
talook. The, Rajah (2nd party) no doubt 
makes that claim on the ground that on the 
original mokurrureedar’s death, he, the 
Rajah, succeeded to peaceable possession of 
the whole estate ; but, Rakhal Dass, the firat 
party, only claims a 12-anna share. It 
does not therefore follow that unless posses- 
sion of the whole talook can be shown, the 
case would come under Section 6531. If both 
parties claimed the whole, and were only able 
to prove possession of a part, then it might 
be necessary to bring the case under the 
section; but thefirst party’s claim is only to 
a specified share of the rents, and there ig 
evidence (uncontradicted) on the record that 
the rents have been, till the commencement, 
of this quarrel, collected in distinct and 
separate shares,of 12 annas aud,4 annas. The 
Assistant Magistrate has found that the first 
party Rakhal Dasais now in actual possession 
of his 12-anna share, and therefore it seems. to 
me that if he brought the case under Chapter 
XL of the Procedure Code at ‘all, he ought 
to have retained Rakhal Dass in, possession. | 

With regard to the 4-anna share, the 
case is different. The Assistant Magistrate, 
although finding that the Rajah built a 
cutchery and ‘collected, some rent, cannot, 
discover what share has been collected, and, 
does not fiud his exclusive possession, As, 
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between him, therefore, and the’ claimant of 
the ‘4 annas, Ram Lall, the order under Sec- 
tion 531 may stand. a j 
A% regards the 12-nuna share of Rakhal 
Duss, the rule must be made absolute witb 
cosis. “e , © 


a, e 


The 6th December 1875. 


Present:. 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Att X of 1872 s. 147— Wytnesses—Dismissal of 

: Complaint, 

Rieference to the High Court under Sec- 
tion 296 of the Code of Criminal Proce- 
dure by the Officiating Magistrate of 

. Backergunge. 


Nityanundo Bur 
versus 


Kala Chand Bur and others. ~ ` 


The further proceedings allowed by the Code of 
Criminal .Procedure, s. 147, can only be taken in cases 
where the complainant has been alone heard, and ‘not 
where he has had the advantage of having his witnesses 
heard. In the latter case a dismissal would amount to 
a verdict of acquittal against the ‘accused parties, and 
render a second trial on the facts impossible. 


Reference. —NITYanunDo Bug had brought 
a charge against Chand Sardar and -others, 
pf wounding him with a spear. Nityanundo 
prosecuted them for this, but fajled in prov» 
ing his case. After the hurt case had been 
decided in this way by the Magistrate, it 
would seem that Chand and his party taking 
courage determined to continue their perse- 
cution of Nityanundo. So on the morning 
of the 28th August Inst, before sunrise, 
Chand and his party got into Nityanundo’s 
pan garden, and destroyed his plants to a 
value estimated by the-Police of about Ra. 100. 
That the whole case may be clearly compre- 
hended, I shall give below all the circum- 
stances ponnected with the charge of causing 
hurt (Section 324, Penal Code), and there- 
after I shall set forth what has been done in 
regard to the case of the mischief done to 
Nityanundo’s pan garden. _ 

Nityanundo Bur lodged, on the 15th June 
last, ¢ complaint against Chand Sardar and 
others, under Section 824, Indian Penal Code, 
in the Police-station of Perozepore. The 
Police sent the case up in C Form, and. the 
Deputy : Magistrate filed the cnee on the 29th 
June, On the 2nd July, Nityanundo put in 


a petition before the Deputy Magistrate, pray- 
ing that his case be tried, and tbat the 
accused and his witnesses be sent for. Ths 
Depaty. Magistrate sent for the witnesses 
only. He examined two witnesses, and then 
sent for some more. The Police reported 
that these additional witnesses could not ba 
found. Then the Deputy Magistrate dis- 
missed the case on the 27th July. On the 
6th August the complaimant preferred a 
motion to me. I sent for the record of the 
case, and transferred it to Mr. Assistant 
Magistrate, K. G. Gupta, on the 14th August 
for retrial. The Assistant Magistrate sum- 
moned the accused Chand Sardar, and, after 
examining the witnesses for the prosecution, 
and framing a chaige ngainst the accused, 
he examined the witnesses for the defence, 
and on the Ist October acquitted the accused, 
on the ground that the truth of complainant's 
case was open to considerable doubt. The 
complainant again preferred a motion to the 
Sessions Judge aguinst the order of the 
Assistant Magistrate. The Sessions Judge 
rejected the application on the 10th instant. 

While Nityanundo was prosecuting Chand 
and his party for wounding him with a spear, 
another outrage was perpetrated upon him, 
which I shall now describe. Nitynnundo 
Bur lodged a complaint before the Deputy 
Magistrate of Perozepore, to the effect thut 
Kala Chand Bur, who belongs to Chand’s 
faction, and others, entered his pan garden, 
and destroyed leaves and plants to tha, value 
of Rs. 100. The cause of this offence the 
complainant alleged to be the wounding case 
above described. The Deputy Magistrate 
ordered a summons to be issued under Sec- 
tion 427, Indian Penal Code, against the 
necused Kala Chand Bur, and sent for three 
witnesses: named in the petition. On the 
20th September, the Deputy Magistrate 
examiued two of the three witnesses wha were 
summoned, and ordered the cense to be inves- 
tigated by the Police. The Deputy Magis- 
trate on the receipt of the Police report on 
the 14th October, sent for the remaining 
witness first seummoued, and two of the nine 
witnesses named in the Police report, On 
the 29th October, two witnesses wele exa- 
mined, and the case dismissed. ° 

I give below a summary of the statements 
of complainant and those of his witnesses 
who were examined by the Deputy Magis- 
trate. Complainant stated to the Deputy 
Magistrato on the 20th September last, that, 
on his going to his betel-leaf garden.on the 
morning of the 18th Bhadro, he saw that 
his betel leaves had becn cut; that, when he 
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was going towards his garden, he saw Kala 
Chand Bar, Raj Chandra Daria, and Nil 
Kamal Bur. &., ranning off. Several of his 
plants were also cut and destroyed. He has 
suffered a loss of Rs. 100 from this. The 
accused had been trying their best to injure 
him ever since the dismissal of the wounding 
case. Surja Narain, who leaves near his pan 
garden, called him out and told him that the 
accused bad cut his betel leaves and plants. 


The 8th December 1876. 
Present: ° 


The Hon’ble F. A. Glover and Romesh 
: Chunder Mitter, Judges. 


Evidence—Acoused Party. 


Reference to the High Court under Seo- 
tion 296 of the Code of Criminal 
Procedure by the Officiating Sessions 
Judge of Rungpore. 


The Queen 
versus 


Russick Dass and others, Petitioners. 


An accused person cannot be lawfully convicted upon 
evidence not recorded in his presence. 


Reference.—TuHE applicants to this Court 
under Section 296, Code of Criminal Proce- 
dnre, ewere convicted under Section 447, 
Code of Criminal Procedure, by Mr. S. C. 
Hampton, Deputy Magistrate, and sentenced 
to pay a fine of Rs, 25, or in default to 
rigorous imprisonment of one week on the 
let of March last. “The conviction is 
bused on the fact that the Deputy Magis- 
trate considers that it is proved, that the 
accused caught fish from a beel in the 
proseeutofs possession, having trespassed 
thereupon. 

I am of opinion that the Deputy Magis- 
trate’s order is bad in law, and that it 
ought to be set aside for the following 
rensong :— 

The evidence for the prosecution has, 
in part at any rate, been unsatisfactorily 
recorded. It is in my opinion highly 
irregular and might be very prejudicial 
to an accused person to record the evidence 
of a witness in the manner that Gedu 
Nushya’s 6vidence, that of the 2nd witness 
for the prosecutor, has been recorded, i.e. 
exactly as preceding witness. Aguin in 
the case of the four accused who were 
Fubscquently summoned, the provisions of 


the High Court letter No. 613 of 1863 
(as quoted in p. 568,. Currie’s Criminal 
Précedure, Fourth Edition,) have been 
infringed, and hence virtually no evidence 
upon which these four accused could be 
convicted under Section 447, Indian Penal 
Code, has been taken in their presence, for 
not one of them is implicated sufficiently 
for the conviction by anything recorded on 
the second occasion for the prosecution, ns 
a reference to the record will show. The 
proceedings taken asa whole seem to me to 
bear trace of a hurried and unsatisfactory 
investigation, and itis not even recorded that 
a solemn affirmation yas administered to any 
of the witnesses,.much less has any proper 
heading of the depositions been given. 
It is possible that the matter may turn out 
to have arisen from a question of right, if 
fully and properly gone into. 

For the above reasons I beg to recommend 
that the proceedings of the Deputy Magis- 
trate be quashed and that the conviction and 
order be set aside, the prosecutor being at - 
liberty to have his case retried ‘if he wishes it. 


Judgment of the High Court. 


Glover, J.—With respect to Russick 
Dass and Atibullah, there seems no ground 
for the Court’s interference. All that the 
Deputy Magistrate was bound to do under 
Section 883, Code of Criminal Procedure, 
was to record the substance of the deposi- 
tions, and I do not think his recording the 
evidence of the witness Gedu Manjee as 
“exactly as preceding witness” was such 
a substantial error as would make it neces-, 
sary for us to declare the procedure illegal. 

With regard to the other four accused, 
Dozi, Howriah, Badia, and Sreenath, the 
Sessions Judge’s objection appears to be 
well-founded. The witnesses for the prose- 
cution who were re-examined nine days afier 
the firat trial, were not asked a single 
question as to the trespass, their evidence (80 
far at least us it is recorded) relates to 
quite a differént point of the case, and does 
not substantiate any charge atallagainst any 
of the four accused. 

If the Deputy Magistrate has properly 
recorded the ‘ substance” of what the 
witnesses said as required by Section 338, 
then that substance proves nothing. 

If the decision of the Deputy Magistrate 
as against these four accused was passed on 
the evidence taken at the first trial when 


‘only Rusgsick and Atibullah were uraigned, 


then it was passed contrary to law, for the 
evidence ayuinst au accused person must be 
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recorded in his presence. If it was passed 
on the statements subsequently taken on the 
31st of March, it is equally illegal os Being 
anos order made upon no evidence at all. As 
regards these four accused, the Deputy. 
Magistrate’s order must be quashed.. e 
Witness Dukhiram states that complainant 
is his father-in-law ; that on the early morn- 
ing of the 12th or 18th Bhadro, he saw Kala 
Chand, Nil Kamal, Chand Sardar, and Raj 
Chandra Datia, &c., cuttiug his father-in- 
Jaw’s betel-leaf plants. The accused ran 
away when he cried out. Goluck Mondul 
was with him: they. were goiug to the river 
to catch fish, hence thgy saw the occurrence. 


Goluck Mondul states thag one Saturday (he! 


does not remember the date) when he and 
Dukhiram were going a fishing in the early 
morning, they heard a noise (hock moch) 
in complainant’s betel-leaf garden. Dukhi- 
ram, lenving him in the boat, went and 
peeped into the garden, and snid, “ you have 
at once destroyed it.’ He requested Surja 
Narain to iuform the complainant, ond saw 
Kala Chand, Nil Kamal, Raj Chandra, and 
Chand Sardar, &c., running off. Surja Narain 
states that ou the 12th or 18th of Bhadro, 
he heard Dukhiram crying out, that he then 
came out aud saw four persons running off, 
amongst whom he recognized Kala Chand 
and Nil Kamal. Dukhiram was saying that 
Nitye’s .betel-leaf garden hnd been destroyed. 
In the morning he went and saw the garden 
all cut and spoiled. He eaw the, persons 
running off through the fields. Dukhiram 
is son-in-law of the complaiuant, who is also 
n relative of Surja Narain. Govinda Bur 
states that the complainant’s betel-leaf garden 
wns cut. He did not see who cut it. - 

Fiom the Police report, it is clear that the 
betel-leaves:and plants were destroyed, and 
that the complainant has thereby sustained a 
loss of about Rs. 100. It is n bad case of 
oppression and persecution, and should have 
been carefully enquired-iuto. There ia dis- 
tinct evidence against Nityanuudo’s enemies, 
There is also circumstantial evidence against 
them. The Deputy Magistrate, notwith- 
standing this, without examining the accused, 
hns dismissed the case. I.thivk there has 
been a failure of justice. In my opinion, 
the order of the Depaty Magistrate should 
be upset, and a new trial by some other 
Magistrate be granted. 


Judgment of the High Court. 


Glover, J.—I do not see how we can | 


‘interfere in thia cnse. The Deputy Magis- 
trate examined four witnesses and says of 
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them. that they have not deposed truthfully. 
That being his opinion, he was bound to 
dismias the complaint. 

The Magistrate seems to think that injus- 
tice has been done, and that the complainant 
has uffered great wrong. This is undoubted : 
the question is who inflicted the wrong ? 

I presume that the Deputy Magistrate 
must be supposed by the Magistrate to have 
neted ander Section 147, Code of Criminal 
Procedure; that Section would allow of 
further proceedings being had if necessary ; 
but this can hardly be, for that Section 
applies only to cases where the complainant 
has been nlone heard, aud not to those where 
he has had ‘the advantage of being able to 
prove his case by witnesses. In the fatter 
case, which is the cage here, a dismissal of 
the case would, I should say, amount to a 
verdict of acquittal against the accused 
parties, and render a second trial on the 
facts impossible. 

Mitter, J.—I do not think that we can 
interfere in this case, There is no error of 
law in the proceedings of the Deputy Magis- 
trate. Even if we could go into the ques- 
tion of evidence, J am not prepared to say 
that the Deputy Magistrate is wrong in hig 
estimate of it. The witnesses were examin- 
ed before him, and he. had therefore far 
better opportunity of judging of their cie- 
dibility than we hnve, He has held that 
these witnesses have not deposed trathfully, 
and we cannot say from the bare perusal of 
their depositions that his opinion is not 
correct. I think we should not interfere in 
this case. 


The 13th December 1875. 
Present: 


The Hon’ble F. A. Glover and Romesh 
Chunder Mitter, Judge$. e 


Jury — Misdirection— High Court's Interference— 
New Trial. 


The Queen 
. versus 
Chunder Koomar Mozoomdar, Appellant. 
Commitied by the Magistrate, and trted by 
* the Sessions Judge of Dacca, on a charge 
of committing forgery, &c. 
Mr. M. Ghose and Baboo Doorga Mohun 
Dass for the Appellant. 
Br, .4, M. Bose for the Prosecution. 


Where a Judge in his charge to the jury admitted, as 
receivable, evidence, a hearsay statement against tha 
* ` e a 
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accused, and'also an anonymons letter which was «put in 
without an attempt to show how or by whom it was 
sent, it was held that the Jury had been misdirected 
and the accused prejudiced, - 

--The High Cpurt on this, not being able to say 
positively, on a perusal of the evidence, that the accused 
es a a did not dispose of the case, but ordered a 

ew trial. 


‘ Glover, J—Tue prisoner in this case hns 
been found guilty by the verdict of a jury 
of knowing'ty being in possession of and 
using a forged document and‘ has been 
Sentenced by the Sessions Judge to trans- 
rtation for life, 
Mr. M. Ghose appeared for the prisoner 


and Mr. Bose was retained on the part of 


the Legal Remembrancer in support of the 
conviction, and both Counsel were heard at 
length. 

‘ It appears to me that in respect of two 
matters at least the Jadge misdirected the 
jury ‘and that the acoùsed was prejudiced in 
consequence of such misdirection. 

5 In the first place he admitted as something 
receivable as evidence, and allowed to go to 
the jury, the statement of the witness 
Sreenath Koondoo regarding what one Russick 
told him had been ‘said by the accused on 
the occasion of his being had up before his 
employer Tara Prosonno, and this supposed 
statement of Chunder Kumar was strongly 
pressed upon the jury by the vakeel for the 


prosecution as amounting to an admission of 


guilt. The Judge, in commenting on it, told 
the jur% that it would be unsafe to infer 
from it any admission of guilt, but he ought 
undoubtedly to have told the jury, that any 
thing that Sreenath Koondoo might have 
said regarding what Russick told him about 
Chunder Kumar’s statements on the occasion 
referred to was not and could not be evidence 
ngainet the accused. To make Chunder 
Kumar's statement evidence against him that 
gtatenfent thust have been sworn to by the 
-person to whom it was made, viz., Russick, 
but Russick was not called as a witness. 
~" The Judge left the jury to infer that 
Sreenath’s story as to what Russick told him 
was evidence, ouly that it did not amount 
to n confession of guilt on the part of Chunder 
* Kumar und the jury may very well as judges 
of fact have considered that it did amount to 
a confession. e 
I think that this was a misdirection to the 
ijuty which distinctly prejudiced the accused. 
Then af to the anonymous letter which 
the Judge told the jury to’consider with 
referénce to Kili Prosonno’s denial of all 
‘knowledge of the forged mooktarnamahs, 
“This letter, ds I-have said, yas anonymous, 


and no attempt was made to show how it 
WRB "a or by whom, or even that it ever 
reached the accused. The Judge says it was 
filed by the prisoner, but I can find nothtng 
in support of this on the record. On thd 
contrary it seems to have been put in,by the 
other side. In any case it could not be any 
evidence at nll in the cause ; but the Judge 
tella the jury thut in the event of their 
believing Tara Progonno’s denial, this letter 
would “no doubt weigh heavily against the 
prisoner.” i 

There are other points which I think the 
Judge should have noticed in his charge to 
the jury, but these tweare sufficient to make 
out the prisoner’se case, that the jury were 
misdirected and the accused thereby pre- 
judiced, i 

It is no doubt true that in many parts of 
his charge the Judge appears to advise an 
acquittal, aud he certainly gave his opinion 
as to the conduct of the Baboos with unmis; 
takenble emphasis. The jury, however, chose 
on the evidence to consider these gentlemen 
ignorant of the’ fact that the mooktarnamahs 
were forged. It is somewhat stiange thnt 
after finding so many points, if not positively 
in favor of the accused, at least so doubtful 
na to leave in respect of them the strongest 
suspicion as to the bona fides of the prosecu- 
tion, the Judge should after all have recorded 
an opinion that he considered Chunder Kumar 
to be ‘‘substantially guilty,’ and have 
awarded such n terrible punishment as trans+- 
portation for life. But witb this we have 
nothing to do at present, 

This Court has the power in jury cases, 
where there has been a prejudicial mis- 
’directidn, either to order a new trial, or if the 
evidence on the record enable the Court to 
come to a satisfactory decision, to make such 
order as the cnse requires. The law has 
been very fully laid down in the Full Bench 
case of the Queen versus Elahee Buksh, V W. 
R., C. R., 80, and in trials where this Court 
was of opinion that the evidence which was 
on the record and conld be put before the 
jury was clearly insufficient to support a 
conviction, no new trial would be ordered ; 
but this case is very different, and there is 
so much to be said on either side, s0 many 
points in the evidence which tell both ways, 
that although I have gone carefully over 
that evidence E do not feel competent to 
decide either for or against, the prisoner. I 
should‘ certainly decline the responsibility of 
doing so (the law not necessitating it) with- 
out having the witnesses before me and 
‘having the power of putting questions which 
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do not seem to have been put. Thereare also 
certain points which I consider important, 
which hnve not been cleared up at all, notably 
the way in -which the money raised by 
Chunder Kumar has been applied. 

I certainly do not feel able to say positively 
ou a perusal of the evidence that the accused 
is innocent; and it would be only on this 
ground, as I understand the Full Bench 
decision, that this Court would be entitled to 
interfere and dispose of the case proprio 
motu, without ordering a new trial. 

I think that such new trial must be had. 
It is vexatious, no doubt, that the witnesses 
should be harassed tweéce in the same cause ; 
but better they should e put to incon- 
venience than that there should be a failure 
of justice. 

We have been asked in the event of our 
ordering a new trial to change the venue 
from Dacca to Furreedpore or some other 
neighbouring district ; but I see no sufficient 
reason for doing this. It is said that there 
ia a strong feeling against the accused and 
in favor of the Baboos ; but Dacca is a large 
city and it must be perfectly feasible amongst 
the thousands of competent jurors who 
inhabit it to select a sufficient number who, 
either from their position or their indiffer- 
ence, would form a perfectly independent 
aud satisfactory jury. 

The order and proceedings of the Sessions 
Judge are quashed and a new trial of the 
accused Chunder Kumar is ordered. 

Mitter, J. —I concur. 


The 16th December 1876. 


Present: 


The Honble F. A. Glover and Romesh 
Chuuder Mitter, Judges. 


Act ILII (B. C.) of 1864 ss. 67 & 73—Juris- 
diction. 


Miscellaneous Case. 


Gopee Kishen Gossain, Petitioner. 


Baboos Obhoy Churn Bose and Mohendro 
Lall Mitter for the Petitioner. 


If upon a notice being served on a party under Act III 
(B. C.) of 1864, s. 73, he does not choose to clear away 
the Jungle referred to, it is o to the Magistrate, as 
Commissioner of the Municipality, either to clear the 
jangle at the se of the party ın possession, or to 
proceed under s. 67 and inflict a fine, 


Glover, J.—WE see no reason to interfere 
with tlie order passed by. the Magistrate. 


The firat objection taken to it ia that it is 
not based upon proper evidence as to tho 
state of the vegetation with which the land 
is snid to have been overgrown. On thig 
point we think that the report of a properly 
coustituted officer, the canoongoe, was sufi- 
cient material for the Magistrate to base his 
conclusion upon. Nor doesit appear that any 
objection on this point was taken in the 
Court below. 

The next objection ig that proceedings 
having been originally taken under Section 
78, Act III (B. C.) of 1864, fresh proceedings 
under a new Section (67) were illegal ; but it 
seems tous that there is no foundation for it. 
It was quite open to the Magistrate to pio- 
ceed under either of the sections, If upon 
a notice being served on a party under 
Section 73, he does not choose to clear away 
the jungle, it ig open to the Magistrate us 
Commissioner of the Municipality either to 
clear the jungle and to charge the expense of 
such clearance agninst the party in possession, 
or to proceed under the other section and to 
inflict a flue as has been done in this case. 

The last objection is that Gopee Kishen 
Gossain, only one of a number of joint own- 
ers in this particular piece of lnnd and being 
therefore only one of the parties disobeying 
the order, ought not to have been flued the 
full amount of Rs, 60 which is the highest 
fine provided for by the section. This objec- 
tion is not supported by the facts of the case. 
There is nothing to show us thar Gopro 
Kishen Gossain has a joint ownership with 
any body else in this particular piece of 
land. ‘The Magistrate says that Gopeekishen 
Gossain has got rid of his responsibility with 
regard to ali the other pieces of land except 
this one. I should understand that, in the 
absence of something to show the contrary, 
to mean that he had got rid of his owner- 
ship in the other portions of lafd afd had 
retained it in! this. At all events, there is 
nothing on the record to show us that any 
body else has a joint interest in the laud: 
with him. It might possibly be questioned 
whether if there were other owners with him 
of thia piece of land, the Magistrate wag 
justified under Section 67 in proceeding” 
against one. The question, however, does not 
arise here, ns it is not shown that there 1s 
any other owner of this laud than Gopee 
Kishen. 

The Vakeel, who appears for the petitioner, 
has asked for leave to file an affidavit disclos- 
ing certain facts bearing upon this point. I 
think we ought not to allow him to do this or 
to make a new case now: it was his duty to 
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support the objection of law, which heemsde 
in hfs petition, and he has noright to support 
other mutters by other affidavits subsequently 
prepared. . We should not be justified in de- 
laying proceedings by giving him time to file 
that affidavit now, 

The application is refused. 

Bitter, J.—I conour. 


if 


The 21st December 1875, 


Present : 


The Howble F. A. Glover and Romesh 
Chunder Mitter, Judges. 


Confessions. 


Reference to the High Court under Section 263 
of the Code of Criminal Procedure by the 
Sesstons Judge of Burdwan. 


The Queen 
VETSUS 
Nityo Gopal Dass Byragee, 


The ordinary rule of taking confessions as a whole and 
giving the accused (in the absence of other evidence 
against him) the benefit of any circumstance that may 
appear in hia favor therefrom, cannot apply to confes- 
s10n8 which are diametrically opposed to each other; but 
only where the more favorable view is not absolutely 
inconsistent with the general tenor of the confession, 


Glover, J.—TH18 case has been referred to 
the High, Court under Section 268, Code of 
Crimine Procedare, the Sessions Judge dis- 
agreeing with the verdiot of not guilty found 
‘by the majority of the Jury. 

The accused was charged with the murder 
of a young girl named Kumud, and aged 
about ten years, 

The child disappeared on a Friday, and her 
dead body was discovered on the Sunday 
following, floating in a neighbouring tank. 
The @roacfents which Kumud had on her 
when last seen, had been removed from the 
Corpse, 

e- Information was sent to the Police, and the 
~ Inspector commenced an enquiry. He seems 
to have told the villagers (the par& was a 
small one containing only ten houses) that 
*the ghild’s ornaments must be somewhere in 
the village, and that the sooner they were 
found, the sooner the Police would go awhy ; 
on which, as one of the witnesses nnively ob- 
serves in his evidence, every one did their 
best to find®out where the missing jewellery 
was. It does not appear how or why gus- 
picion attached to the accused, unless it was 
because the deceased girl had been in his 
‘house shortly before her disgppearance ; but 


A 


there evidently was some kind of feeling 
aboyt, that the accused knew the truth, and 
ea give information if he liked, and so he 
was pressed by his fellow villagers (who were 
anxious to see the last of the Inspector and 
of hfs followers) with questions. . 

At Inst he admitted that he had seen a 
woman named Bheekn, a Dome’s wife, and 
the mother of Joogul, by which latter name 
she is principally known on‘this record, hide 
certain ornaments in two places, one a hole 
in a wall used for a gate bar, and the other 
a jar under n muangoe tree. The accused 
went to these, two places in succession, nnd 
produced from them ald tle missing ornaments. 
It is fully proved that these ornaments were 
on Kumud’s person when she disappeared. 

On this the accused was sent in to the 
Sub-Divisional head quarters at Kulna, aud 
there on the 7th of October he made a very 
full and circumstantial statement to the effect 
that he had witnessed the killing of the 
child, Kumud, by the Domin Joogul's mother. 
The Deputy Magistrate states that this state- 
ment wag mnde after nightfall, and after 
making it, the accused was sent to the Hajut. 
Next day the Deputy Magistrate not being 
satisfied with the statement about the orna- ’ 
ments, sent for the accused again (early in 
the morning this time) to clear up the point, 
when Nityo Gopal Dass made another state- 
ment saying that he did so for conscience’ 
sike, in which he admitted taking an active 
part in the murder of Kumud, and after- 
wards in concenling. the ornaments where 
they were afterwards found. 

Before the Sessions Court the accused 
retracted both his former confessions. He 
said that he had seen the Domin Joogul’s 
mother apparently hidiug something, aud he 
pointed out the places when he had seen: the 
woman go to the Police, and the otnaments 
in Court were found there, 

He denied having made either of the two 
statements before the Deputy Magistrate on 
the 7th and 8th October, but he admitted 
that he had not been in any way tutored or 
ill-treated by the Police, and professed him- 
self unable to tell how the Deputy Magistiate 
had got the statements recorded by him. 

Lhe majority of the Jury thought that 
the confessions hud been somehow or other 
extiacted from the accused by the Police aud 
so refused to convict. 

In too many cases unfortunately there is 
ground for suspecting Police manipulation, 
but here I am bound: to say that I can see 
none, The Police officers were not in Kulna 
at the time the accused made his confession, 
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but miles away at the village where the 
crime occurred, and the accused was not sent 
to Hajut till after nightfall of the 7th. Qt is 
quite clear that the statements both of the 
Tth and of the 8th of October were recorded 
by the Deputy Magistrate os they weresmade 
by the accused, and his defence on this part of 
the case is absurd. 

But then which of his confessions is to be 
taken as true ? -The ordinary rule in dealing 
with confessions is to take them as a whole, 
and to give the person confessing (supposing 
there is no other evidence against him) the 
benefit of any circumstances that may appear 
in his favor therefrom ¢ but this cannot apply 
to statements which are digmetrically opposed 
to each other, but only where the more 
favorable view is not absolutely inconsistent 
with the general tenor of the confession. 

In the present case, the result would be to 
a considerable extent the same whichever 
coufession we take to be true ; for by the first 
the accused who stood quietly by and saw a 
young girl murdered before his eyes he being 
able without the slightest danger or difficulty 
to prevent the crime, was guilty of abetment 
of murder by illegal omission. 


I gee, however, no difficulty in accepting 
the second confession as the tue one; it 19 
proved to have been made voluntarily, and I 
cnn see no possible way of its having been 
influenced by the Police ; it is, moreover, sup- 
ported in the very important point of the fiud- 
ing of the ornaments. 


I am always averse to interfere with the 
verdict of a Jury, aud think that the power 
given us by Section 268, Code of Criminal 
Procedure, should be very sparingly exercised. 
In this case, however, I am bound to say that 
I can see no reasonable ground for the doubts 
of the majority ; and treating the case as an 
appeal, I am of opinion that the evidence 


‘was sufficient for conviction of the accused 


under Section 802, Penal Code. 


And in accordance with that Section, I 
would sentence Nityo Gopal Dass to trans- 
portation for life. 


Mitter, J.—I am also of the same opinion. 
I thiuk we ought to accept the statement of 
the accused made on the 8th October, and not 
of the day previous, as the latter is incon- 
sistent with facts proved beyond doubt. 


in the award. 


REVENUE CIRCULARS. 





MAY, 1875. 


— 
® 


Hox’sLe H. L, DAMPIER, 


Adds a paragraph to the instructions regarding 
the acquisition of land under Act X of 1870. 


z No. 6. 


Tun following is added ns paragraph 24A 
to the instructions for the guidance of 
officers in the acquisition of land under the 
provisions of Act X of 1870:— 

244. In such cases, however, the value 
of each holding should be separately assessed 
and recorded, and should be included in the 
total amount of compensation to be allowed 
The value so ascertained 
should not be paid to the service-holder, but 
should be placed in deposit and appropriated 
according to the following 1 ules :— 

When the area of land acquired foiming a 
single holding or portion of a single holding, 
is equal to or exceeds a beegah, the sum so 
placed in deposit should be applied for the 
purpose of purchasing another piece of land, 
similar in quality and quantity to the first 
piece, and situated adjacent to it, or in its 
immediate neighbourhood. This second piece 
of land should be acquired under the provi- 
sions of the Act, and should be made over 
to the holder of the service land, to be held 
by him on the same terms as the original 
holding was held at the time of its acquisi- 
tion, ' 


When the area of laud acquired is legs 
than a beegah, it will not be worth while 
going through the process enjoined above. 
Instead of doing so, annual interest should 
be paid to the service-holder at the rate of 
six per cent. on the sum held in deposit ; 
provided that as soon as the aggregate 
acquisitions of land forming portions of a 
single holding, or of the holdings of a 
single individual, amount to a beegah or 
more, a fresh piece of land may be acquired 
and made over to the service-holder in the 
manner indicated above, payment of interest 
ceasing from the date of the transfer. The 
amount of interest should be sent out annually 
to the service-holder by the Collector, at the 
cost of Government, without waiting for 
any application to be made for it.” e 


Issues Rules in pursuance of the Notification 
issued by Government under 8. 27 of the 
Court Fees Act. 


No. 7. 


Tur attention of all District and Divi- 
sional Officers is drawn to the directiong 
contained in the amended Notification ‘issued 
by” Government under Section 27 of the 
Court Fees Act, VII of 1870, and published 
at page 537, Part I, of the Calextia Gazette, 
of 5th May 1875, regulating the number of 
stamps to be used for denoting any ’fee 


chargeable under the Act above referred to ; 
: 1—0 - 
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and in pursuance of that Notification, the 
Member in charge directs that the following 
rules be observed by the several officers 
whom they concern :— 

(1.) When the exact amount of any fee 
chargeable under the said Act can be denoted 
by a single stamp, such fee shall be denoted 
by a single stamp, unless the Collector of the 
District, or Officer in charge of a Sudder or 
Sub-Dtvisional Treasury, shall certify that 
such stamp is not in his stock. Provided 
that, when the fee chargeable does not 
exceed Rs. 75, the certificate above men- 
tioned may also be given by a licensed vendor 
of Court Fees Stamps. 

(2.) When the amount of the fee cannot 
be denoted by a single stamp, or when the 
Collector or other Officer has certified as 
aforesaid, the next lower stamp shall be used, 
and the deficiency made up by one or more 
additional stamps of such value that the 
fewest possible number of stamps will make 
up the necessary amount. 
= 2, District Officers should, however, warn 
the vendors of Court Fees Stamps that if 
they do not keep up a proper stock of such 
stamps t¢ meet the public demand, it will be 
necessary to cancel their licenses, 

8. The Board’s Circular Order No. 6 of 
January 1873 is hereby cancelled. 





JUNE, 1875. 


Hon’siz V. H. Sonarvg, O.S.I. 





‘Makes alterations in the Jorm of Registers D and 
e E, appended to Sec. VI, Ch, XIII of the 
Board's Rules. ; 
No. 1. ü 
THe following alterations should be made 
in the formeof Registers D aud E, appended 
to Section VI, Chapter XIII, page 210 of 
tho Board’s Rules (vide Circular Order 


iNo. 2 of January 1875), 


Strike out column 9, and alter the numbers 
of the succeeding column accordingly. 

For “total of columns 6 to 9,” in column 
10 (new column 9) read “ total of columns 
5 to 8.” ° 


ee 


Hon’stE H. L. DAMPIER. 


ey 


Draws attention to the principles laid down by 
Government for ai the number of liquor 
shops, &c. 

No. 2. 


Tux attention of District and Divisional 
Officers is drawn to the whole correspond- 
ence on the subject of the Excise Adminis- 
tration in Bengal, published at pages 266 
to 296 of the extra supplement to the 
Gazette of India, dated 1st May 1875. 
They are specially requested to observe the 
principles laid down in paras. 2 and 3 of the 
Government of India’s letter No. 469, dated 
29th April 1875, for regulating the number 
of shops for the sale of liquors and intoxicat- 
ing drogs, and for restricting the consumption 
of ganja as far as possible. 


a 


Authorizes the issue of Adhesive Stamps for Court 
Fees in exchange for Bi-color Stamps. 


No. 8. 


THe Government of India having enjoin- 
ed, in their Notifica- 
tion* No. 1520, dated 
5th March last, that 
the fees chargeable under the Court Fees 
Act shall be denoted only by adhesive stamps 
bearing the words “ Court Fees,” the Mem- 
ber in charge, with the approval of Govern- 
ment, authorizes the District Officers to 
receive back from vendors and private 
individuals all bi-color Court fees stamps 
which were in their hands on the 1st April 
1875, aud to issue adhesive stamps in 
exchange, l 


* Vide 292, Part I 
of the Calcutta Gazette of 
10th March 1875. 
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How’site V. H. Scuarow, C.S.I. 


Substitutes, fresh clauses for cls. 9, 10, & 204 
` Of & 4, Ch. XI, relative to permanent ad- 


vances. 


No. 4. 


Crauses 9, 10, and 10a of Section IV, 
Chapter XI, page 176, Board’s Rules, are 
hereby cancelled, and the following clauses 
are substituted :— 


9. To provide funds for petty expenses, 
Commissioners and Civil Superintendents of 
Survey are allowed a permanent advance of 
Ra. 200 each. The permanent advances to 
be allowed to Collectors will be fixed by the 
Accountant-General at such sum, not exceed- 
ing Rs. 100, as he may consider necessary 
in each case. 


10. Sub-Divisionn! Officers are allowed 
Rs. 30 each, but Collectors are empowered, 
where necessary, to raise the permanent 
advance of any Sub-Divisional Officer to a 
maximum of Rs. 150, on the understanding 
that the Collector will himself be responsi- 
ble for the advance, and that all contin- 
gencies (including contingencies on account 
of ‘Lock-up and Sub-reyistry Office at the 
Sub-Divisionnl Head-quarters, for which no 
separate advances will be made) will be met 
ont of this sum. In consideration of the 
special requirements of the Sub-Divisional 
Stations of Raneegunge, Rajmehal, and 
Goslundo, the permanent advance at those 
stations has been raised to Rs. 250. 


/ 


Prescribes a form for Statement of Renewal of 
Revenue Agents Certificate. 


No. 6. 


THe Member in charge directs that the 
subjoined form shall, in future, be adopted 
in submitting the statement of renewals of 
the certificates of Revenue,Agents, required 
by Section 21, Act XX of 1865. All trans- 
fers of Revenue Agents from one district to 
another should be immediately notified to 


the Bédard by the Collector of the district 
to which they transfer their practice :— 


Statement of Revenue Agent’s Certificates 
renewed under Section 21 of Act XX of 
1866, during the year 
of i 


in the District 














Name of Revenue 
Agent 
Date of Renewal. | on 


No. in the Collector’s 
Register, 
the last Certificate 





ke of expiry of 











2. The Superintendent of Stationery 
will be directed to supply the Collectors 
with this form on indent. 





Cancels C. O. No. & of 1870 and No. 2"ofe1875, 
and substitutes amended rule as to suls con- 
nected with estates in charge of the Revenue 
Authorities. 


No. 6. 


CmovLaR Orders No. 5 of September 
1870, and No. 2 of May 1875, are hereby 
cancelled, and the following amended rule 
is substituted for Clause 3, Section «VI, 
Chapter III (page 44) of the Board’s 
Rules :— 

“3. These rules shall also be applicable 
to all suits connected with tbe estates of wards 
of Court or with other estates, the property 
of individuals, in charge of the Revenue 
Authorities, subject to the following provisos, 
viz.:—(1) that in the appointment of an 
associte pleader, the Collector need not ob- 
tain the sanction of the Commissioner, but 
shall consult the manager ; (2) that instead of 
the mere authority to appear, given to the 
Government Pleader under Section 15, the 
Collector shall execute a power-of-attorney, 
on a stamp paper of the proper value; and 
(3) that Clause 9, Section IV A the present | 
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Chapter, shall not be held applicable to the 
case of disbursements on account of claims 
against wards’ estates which may be com- 
promised, the Commissioner being competent 
to sanction such disbursements on his own 
authority, under the provisions of Section 
49, Act IV (B.0.) of 1870.” 


ey 


Report as to inspection of Treasuries. 
No. 7. 


Wits reference to para, 4 of Circular 
Order No. 5 of November 1874, the Member 
in charge requests that Commissioners will, 
in future, submit the memoranda embodying 
the result of their inspection of treasuries 
separately and not as a part of the general 
reports of their inspection of District and 
Sub-Divisional offices, 


——— 


Latest date for payment of revenue of small 
estates. 


No. 8. 


In the table of latest dates for the pay- 
ment of the revenue of small estates at page 
265 of the Board’s Rules, substitute “25th 


The headings of the columns should be 
nigo altered as follows :— 

2. Name or names of proprietor or pro- 
prietors, with dates of birth of such ns are 
minors. 8. Section and Act under which 
order for assumption of charge issued. 4. 
Nature of disqalification, 5. Date of as- 
sumption of charge. 6. Estates, the sole 
property of the ward, divided into (a) num- 
ber on the roll, (6) name of estate and per- 
gunnah, (c) Government revenue. 7. Joint 
estates, divided into (a) number on roll, (b) 
Name of estate and pergunnah, (c) Govern- 
ment revenue. 8. Number of dependent 
tenures. 9. How eollections are made. 





Memoranda of office inspections. 
No. 2. 


Tue attention of Commissioners is drawn 
to Clause 19, Section III, Chapter XI, page 
175 of the Board’s Rules, from which it will 
be seen that it is not necessary to submit to 
the Board copies of memoranda of office 
inspections, unless they involve points call- 
ing for the Board’s orders, Even then it 
will suffice to submit extracts of the Com- 
missioner’s remarks on the points referred 
for orders, 

2. These instructions, however, do not 


June” for “25th May’, as the latest date | relate to the inspection of Treasuries, and 
for estates paying an annual revenue not , the following addition is, therefore, made to 
oxceedifg Rs. 10 in the District of Chitta- | the rule cited above :— 


gong.” 


JULY 1875. 





. Han’sit FY. I. Somaten, C.S.I. 





Revision of Register No. 58. Alteration ın its 
litle and the headings of columns. 


No. 1. 


Tue present Register No, 58, prescribed | 
in°Chapter XIV, Section IV, at page 223 of: 


“Bat in regard to Treasuries, for the 
“inspection of which special rules have 
“been prescribed by Circular Order No. 5 
“of November 1874, the memoranda em- 
“ bodying the inspection orders of Commis- 
“‘sioners will always be separately submitted 
“to the Board.” 


a 


Conveyance charges and subsistence allowance to 
employees of Managers of Wards’ estates. 


No. 3. 


In continuation of Circular Order No. 4 of 
Novomber 1874, regarding travelling and 
halting allowances to officers, clerks, &c., 
employed by Managers of Wards’ and other 
estates, the property of individuals, managed 


the Board’s Rules, has been revised, se aa to | by the Revenue Authorities, District Officers 


bring it into accordance with Board’s Circu- | 


Jar No. 4 of March 1875, and should hence- 
forth be entitled— ` 

“ Register (No. 58) of Estates Managed 
by the Revenue Authorities under Acts 
ore 1858, AL, 1858, or IV (B.c.). 


e s 
a 


are hereby informed that, as an alternative 
measure, actual conveyance charges and 
subsistence allowance, according to circom- 


ı stances, may be granted in lieu of the allow- 


ances laid down in the Circular quoted, on a 
certificate signed by the Manager being 
produced in support of such charges, 
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Hon’ste H. L. Dairi: 


t 


Quurterly Stamp Statements. -Comparison with 
previous year’s quarters, : 


No. 4. 


Tue Member in charge having observed 
a difference in the ‘mode of comparing the 
results of increase and decrease in the Quar- 
terly Stamp Statements prescribed by the 
Board’s Circular Order No.: 5 of September 
1872, is pleased to direct, for the guidance 
of District, Officers, that, in future, the com- 
_ parison should be made, not with the quarter 
immediately preceding the one in which the 
increase or decrease has occurred, but with 
the corresponding quarter of the previous 
year. 


Erratum. 


The word “number” in the heading of 
column 8, Table I of Return No. XLV, 
has been erroneously italicized. The 
necessary correction should be made in 
the edition of the form now tn use. 


Hon’sie V. H. SomaLca, C. S. I. 


Makes additions to Ch. XXV of Board's Rules. 
No. 5. 


Tur following additions should be made 
to Chapter XXV of the Board’s Rules— 

Section I, enter as Clause 183D. 

“Collectors should take care, when any 
estate uuder their administration is about to 


be relefsed, to ascertain from the Superin- 
tendent and Remembrancer of Legal Affairs 
whether any amounts are due to the litigation 
fund on account of such estates; and if go, 
should at once remit the balance due.” 

Section VI, enter as Clause 5. 

“ Commissioners should at once report to 
the Board all releases of estates under the 
administration of the Court of Wards or the 
Collector.” 


Ee 


: { 
Cancels Cls. 1 to 5, Sec. VI, Ch. XII of Board's 
Rules, and alters Cls. 1 and 2. 


fi 


No. 6. 


Sections 41 to 48, Act XX of 1866, not 
laving been re-enacted in Act VIII of 1871, 
which repeals the former Act, clauses 1 to 
6, inclusive, of Section VJ, Chapter XII 
(pages 198 and 199) Board’s Rules, are 
hereby cancelled. 


Entries in Register No. 33 (see pp. 
215 and 220) having censed, the yegister 
books may be deposited in the record-foom, 
and the number struck off the list of regis- 


ters to be maintained in future. 


In lines 1 and 2, Clause 6, Section VI, 
Chapter XII, for “Aot XX of 1866” read 
“Act VII of 1871 ;” and for the words 
“with the exception of the documenty alluded 
to in paragraph 1 of the Schedule annexed to 
Act XXVII of 1868,” coming after “ regis- 
tered” in line 3 of. the same clause, read 
“with the exception of the documents men- 
tioned in clause (a), section 87.” 

. e —— 
Alters heading of Retura No. VI-B. 


No. 7 


As Return No. VIe should shew all out- 


standing decrees (except the cases mentioned 
: 3—c ° 
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in clause 12g, section I, chapter HI, page 
84 of the Board’s Rules) and not only those 
“recovered,” the heading should be altered 
thus—Statement showing the amount of 
decrees in Government and Court of Wards 
cases outstanding and recovered during the 
half year ending . . . . . 187 K 

2. Until the next edition of the Return 
is printed, the alteration should be made by 
band, 


AUGUST, 1878. 





Hon’sLtF V. H. Scoatcu, C.S.I. 


ey 


Makes an addition to Board's Rules, Ch. XVIII, 
Seo. VI, Cl. 4, 


No. 1. 


Tue following should be added after the 
word “ pursued” in the fourth line of clause 
4, section VI, chapter XVIII, page 260 of 
the Board’s Rules :— 

“accompanied by a statement for each dis- 
“trict, shewing the following particulars in 
regard to each of the settlements effected 
during the year; (1) Towjih number of 
estate, (2) Name of estate, (3) Aren in acres, 
(4) Former net jumma, (5) Present net 
jamma, <6) Incrense, (7) Decrease, (8) Term 
of settlement, (9) Status of persons settled 
with, (10) Remarks. In the last column it 
should be stated what estates are the pro- 
perty of Government and what the property 
of private individuals.” 

a A 
Postponement of sale by Collector, pending appeal. 


No. 2. 


Tax Member in charge has recently 
noticed an instance, in which the sale of an 
° l 


estate under Act XI of, 1859 was postponed 
by a Collector, solely on the ground that an 
appeal was pending against his ordererefus- 
ing to exempt the estate from sale, on pay- 
mént of arrears of revenue tendered after 
the latest day of payment. This practice 
is irregular. No sale should be postponed 
unless under the most éxceptional circum- 


stances. 


Changes tm Hindu Holidays. 
e 
‘, No. 8. 


In consequence of changes which have 
taken place in the list of authorized Hindu 
holidays, the following revised table should 
be substituted for that at page 157 of the 
Board’s Rules, and the 
thereto :— 


note appended 


Hinda (23 days) as follows— 











NUMBER OF DAYB ON 
EACH OOCASION IN 





NAME OF HOLIDAY. 


Chittagong Division, 





Hazareebagh. 





i 4. | Orissa Division, 





5 
B, 
a 
P 
bo 
m 
l ebem? mmm 


. j=l 
. m D m m h j j O M jM 





ne: Vme! wa 


Kartik Purnamasi 
Bhratri Dwitiya 


N. B.—One additional day is also allowed for 


the last day of Muharram, in the districts of the 
Orissa, Division only, 


Se 
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Enjoins an addition to Cl. 3, S. VI, Ch. XVILL 
-~ of the Board's Rules. ; 


: No. 4. 


Tae following should be added to clanse 3, 
section VI, chapter XVIII of the Board’s 
Rules :—After the words “ Sub-head of this 
Section,” in line 21: “Emhbnukments and 
the working of Act VI (B.C.) of 1873, 
should also be noticed.” 


The proper way to accBunt for revenue received 
in one Disirict for an @state transferred to 
another District. 


No. 5. 


Cases have recently attracted the atten- 
ion of the Member in charge in which 
renlizations on account of land revenue of an 
estate transferred from one district to another 
are received and credited in the district from 
which the estate has been transferred, and 
subsequently remitted to the distiict to 
which the transfer has been made, thereby 
causing some confusion in accounts and 
much unnecessary correspondence. 

2. It appears to the Member in charge 
that if the rules laid down by the Account- 
ant-Geueral and’ the Bonrd are strictly 
adhered to, the necessity for remittances of 
land revenue from one district to another 
can only arise in cases where the landlord 
avails himself of the permission to, pay re- 
venue at the treasury of n district other 
than that on the revenue-roll of which the 
estute is borne, and in such cases, as the 
payment is never credited as land revenue 
in the treasury receiving it in the first 
instance, no difficulty can arise. 

8. Estates are now transferred from one 
revenue-roll to another with effect from the 
commencement of an official yenr, and there- 
fore, if the revenue-roll is properly cor- 
rected, it should be impoasible that revenue 
for any estate transferred from district A 
to district B should be received in the former 
district. If, however, by mistake it is s0 
received, there is no reason whatever why 
it should be remitted to district B. It will 
be quite sufficient to intimnte to the Collec- 
tor of B that so much revenue for such and 
such an estate has been received in A by 
mistake, and that allowance should be made 
for this in the accounts of B. 


` 


4. The following should, therefore, be 
adde 
VIII, at page 154 of the Board’s Rules :— 

“Tf, however, owing to neglect of the 
rules prescribed in section V of this chapter, 
revenue is by mistake received in district A 
for an estate which has been transferred to 
district B, such revenue need not be remitted 
to B. It will suffice to intimate to the 
Collector of B that so much revenue for 
such nod such an estate has been received 
in A by mistake, and that allowance should 
be made for this in the accounts of B.” 





Hon’sLe H. L. DAMPIER. 


Draws attention to a Notification as to duty charge- 
able on the counterpart of an msirument. 


. No. 6 


Tue attention of District and Divisional 
Officers is druwn to the following Notifica- 
tion issued by the Government of Ind'a, in 
the Fiunncial Department, under Section 16 
of the General Stamp Act :— 


Notification No. 2255, dated 23rd July 
1875. 


“In exercise of the powers conferred by 
Section 16 of the General Stamp Act, 1869, 
the Governor-General of India in Council 
is pleased to direct that the duty chargeable 
on the counterpart of any instrument shall 
in no cave exceed the duty chargeable on 
the instrument itself” 


Indents for slamps. 
No. 7. 


In order to prevent the inconvenience 


which is felt by the Superintendent of Stamps* 


in peing obliged to comply with indents for 
stamps while engaged in half-yeaily stock- 
taking, the Member in charge desires thot 
District Officers will make such arrange- 
ments to provide themselves wil? stamps of 
all kinds as will preclude tbe necessity of 
submitting any indents during the mouths 
of February aud Augast cach Nai 

i =r, = 
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issues an amended version of the Rules for the | 
supply of copies of, and information resp&ciing, 
papers and documents in Collectors’ offices, 
circulated wiih C.O. No. 2 of January 1875, 
to be substituted for Sec. VI, Ch. XILI of the 
Bourds Rules. 


SEPTEMBER 1875. 





Hon’srz V. H. Sonaro, C.S.I. 


| 


No. 1. 


Cerrain defects and inaccuracies having 
been found in the rules for the supply of 
copies of, and information respecting, papers 
and documents in Collectors’ offices, circu- 
lated with Circular Order No. 2 of January 
1875, the accompanying amended version is 
issued by the Member in charge, and should 
he substituted for the existing Section VI, 
Chapter XIII of the Board’s Rules. 

2. The changes made are the following :— 

(I.)—It was unnecessary to introduce into 
the Registers D and E columns showing the 
amount of fees forfeited, and the introduc- 
tion of such columns, coupled with the 
instructions given for the calculation of the 
balance, resulted in error, as fees forfeited 
would be counted twice over and the balance 
be unduly swelled. Rule 13 alieady pio- 
vides for a record of fees forfeited in the 
column ofremaiks. As forfeiture cannot 
occur ins bases where the application is ouly 
for information, the inelusion of a column 
in Register C was an error. These errors 
have been corrected. 

(II.)—In preparing all the Registers, the 
distinction between searching fees and copy- 
ing fees, laid down in Rule 17, appenrs to 
have been lost sight of, and fees of both 
classes haye been treated as belonging to 
the fond. This distinction has now been 
made plain. A specific direction to keep up 
the Registers F and G has been added to 
the Rules, and the distinction between ordi- 
nary and extra searching fees in the Chalan 
(H) has beer struck out as unnecessary. 

(III. )\—'The “ directions” following Regis- 


"ter E were so printed as to lead to the sup- 


position that they referred to Register, F. 
They really apply to Registers D and E. 
The error has been rectified in the revised 


, forms. 


(LV.)—Register No. 68 (pnge 225 of 
Board’s Rules) should have been, and now 
is hereby, abolished, and in Rule 17 the 
reference should have been not to the “ regis- 
æ e ba 


! reserved for the date, 


ters,” but to the file of forms of application 


maintained under Rule 4. . 
(¥.)—Rule 10 was somewhat fmbiguously 
worded, and has been made clearer. > 


(VI.)—A fairer method of charging for 
the copying of takbast and khasrá maps has 
been introduced. : 

(VII.)—Rule 20 has been expunged, as 
obsolete. 

8. Copies of the revised rules in the ver- 
nacular will be supplied to District Officers 
in due course. 

4. Instructions will issue to the Superin- 
tendent of Stationery to print off the revised 
forms, and to keep a quantity in store to 
meet the requirements of local Officers, who 
should indent for” their supplies in the usual 
way. 


SEOTION VI.— Rules for the supply of copies 
of, and information respecting, papers and 
documents in Collectors’ offices. 


l. Applications may be received from the 
public for— 

(I)—information respecting the contents 
of papers and documents in the Collector’s 
office, whether such information be or be not 
required for the purpose of correctly de- 
scribing such documents in applications for 
copies of, the same ;— 

(II)—unstamped copies of papers ‘and 
documents, of which copies may by law be 
given on unstamped paper ;— 

(11I)—stamped copies of papers and docu- 
ments. 

2. All applications of ihe first two 
classes nre to be mado nt a place and to the 
officer designated by the Collector for that 
purpose, and between the houts of 10 and 
12, except when office is held in the moin- 
ing, wher the hours should be between 7 
und 9AM. The officer to be so designated 
shall be either the sheristadar or some other 
paid ministerial officer belonging either.to the 
English office or tothe munshi-dafter of the 
Collector’s Court, 

3. All applicants for copies (whether 
stamped or unstamped) must supply paper 
uf their own cost for the copies required. 

4, Applications for information {except 
applications on the part of recorded proptietors 
of estates on the revenue-roll for information 
regarding the state of their accounts, which 
ure exempted fiom the operation of the 
rules), shall be on a printed Form (A) in 
duplicate, to be obinined from the Nazir at 
the cost of one pice per sheet. The appli- 
cant is to present it with the duplicate spaces 
his name, and 
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residence, the particulara of the information 
required, and the searching fee tendered by 
him, filled up. The officer receiving fuch 
application is to enter in duplicate in the 
' lst column the consecutive number, and in 
the 7th column his signature. He will, also 
enter in’ duplicate, in the 6th column, the 
date aud hour if necessary (see Rules 5 and 
9 below), by which the information is to be 
furnished. The, upper and lower portions 
of the form, with columns 1 to 7 thus filled 
up, will then be separated. The lower por- 
tion will be made over to the applicant with 
n direction to return with it at the time fixed. 
The upper portion will be passed on to the 
amlnh to whose department it pertains, who 
will note in the 8th column the dute, and, in 
cases where the extra fee has been puid, the 
hour of receipt, aud, after entering in the 
column for remarks the necessary infor- 
anntion, return it to the receiving officer 
before the time prescribed. Ou the appli- 
cat's reappearance, this upper portion bearing 
the information will be mude over to him, 
nnd the lower portion, bearing his dated 
receipt in the column for remarks, will be 
inken from him and recorded in the office. 
These forms will be filed, in the order of 
their ndmission, in a seprrate series for ench 
month, 

5. The ordinary searching fee shall be 
uniformly four annas for all cases, and when 
this fee is puid, the time to be fixed for sup- 
plying the information required shall not, 
without the speciul orders of the Collector 
jn each case, be later than 1 p.m. of the 
third open day after the presentation of the 
application, the day of presentation being 
excluded. The extra searching fee shall be 
nu additional 8 annas, by payment of which 
the applicant shall be entitled to receive the 
information applied for by 8 P.at. of the day 
ou which his application 18 presented. 

6. The receiving officer shall enter in a 
Register in Form C all fees reevived by him 
under the above rule, and shall pay the 
nmount daily into the treasury with a Chalan 
(Form H) countersigned by the Collector, 
or, in his absence, by the officer in charge of 
_ the Oollector’s current duties. 

7. If iu any case the information applied 
for (under the latter-clause of Rule 5) cannot 
be supplied by the hour fixed for supplying 
it, the extin searching fee deposited by the 
applicauf shall be refunded to him by an 
order on the treasury signed by the Collector. 
A receipt for each amount so refunded shall 
be taken from the payee in the column for 
remarks in the form to be filed under the last 
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ante of Rule 4. In such cases the Collec- 
tor shall cause the requisite information to 
be supplied to the applicant free of the extra 
charge. Provided that in any particular 
case, ou sufficient cause shown, the Collector 
may permit a definite postponement of the 
time fixed for furnishing the information 
required, signing the order for such postpone- 
meut in column 6 of Form A. 

8. Applications for unstamped papers and 
documents shull be in Form B, which will 
be obtainable in loose sheets, in the same 
way und at the sume cost as Form A. Every 
such application shall be numbered couse- 
cutively og recelved, and the body or muin 
portion of the foim shall be passed on to 
the mwiuvisterial officer concerned ; the first 
seven columns. having been filed up by the 
upplicant, aud the 8th, 9th, 10th, and 11th, 
by the receiving officer, by whom also a 
note corresponding to the entry in column 9 
bhall be invariably made on the couuterfoil, 
which 18 to be returned to the supplicant. 
The copy will be returned to the receiving 
officer by the time fixed with the body of 
Form B attached to if, and he will make 
over the copy to the original applicant on 
his appearance with the counterfoil, and his 
payment of the copying fees, us provided 
iu Rule 12 below, taking his receipt for the 
same im the lust columu of the fonn, in 
which the date of suck receipt will alsv be 
noted, 

9. The provisions of Rules 5 mq 6 shall 
be applicable, mutatis mutandis, tothe puy- 
meur and cedit of the searching fees to be 
charged for unstumped copies (the entries 
beiug made in Register D), and to the times 
Within which the copies are to be delivered, 
and to the cousequence of von-delivery ; 
provided that the extra fee for delivery of 
tt copy by 8 P.M. of the day on which the 
ppplication is made shall be 1 rupee justead 
of 8 annas; provided also that in any case in 
which the applicant shall show, by the pro- 
duction of a duplicute form which has been, 
made over to him under Rule 4, that he has 
alrendy pnid a fee for information connected 
with the same document, a copy of which 
he desires to obtain, the umount of such fee 
shali be deducted from any fee chatgenble 
under this rule, the deduction being explain- 
ed in the column for remarks in the Register. 
Should the applicant be- unable to fill up 
columns 3 and 4 of the Form»he must, in 
the first instance, submit uu application for 
the necessary information in Form A. 

10. Only one application need be made 
for copies of papers, or for informution 

& = 
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required in connexion with a single cayse or 
matter ; e.g., if copies are required of four 
separate papers in one record, only one appli- 
cation is necessary. When copies of, or 
information relating to, papers connected 
with different matters or causes are wanted, 
as many applications are necessary as thie 
matters or causes to which they relate. 

ll. Copying fees ate to be levied at the 
rate of two annas for every hundred verna- 
cular words, and 3 annas for every hundred 
English words, four figures counting as one 
word, . 

12. With every application for an un- 
stamped copy, the applicant shall deposit, 
as security for the ultimate payment of the 
copying fees, 8 annas if the npplication be 
for a copy of a veinneculur document, and l 
rupee if it be for a copy of an English docu- 
ment, except in some districts where a 
relaxation of the rule is permitted in cnses 
where if 1s known the fees will not exceed 
a tew annas. The amount pnid under this 
rule will in each case be entered by the 
receiving officer in column 10 of Regis- 
ter D, and the total daily receipts included 
in a remittance to the treasury separately 
entered in the daily Chalan‘(H), prescribed 
by Rule 6. On each copy, when completed, 
the amount chargeable’ shall be noted as 
follows :— 

‘Number of words (English or verna- 
cular) in the copy 1s— 

.° RS. AS. P. 
At  ‘annas per 100 words... 
Deduct deposit ‘oe 


Balance due to (or from) ap- 
plicaut es 


(Sd.) A. B., 
Copyist.” 
13. e Oneapplying at the end of the period 
specified in the counterfoil, as prescribed in 
Rule 8, the applicant shall be required to 
„pey the balance of the copying fees, or if 
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refund made to him, as the case may be, 
shall be entered in the appropriate column in 
the Register. Should any applicant’ delay 
for more than a week after the period fixed 
for delivery of the copy to apply for the 
same, the fees paid by him and his deposit 
shall be forfeited. All such order of foi- 
feiture shall be noted by the officer in the 
column for remarks in the Register, and shall 
be brought to the Collector for signature on 
the day of forfeit. But nothing in this rule 
shall deprive the copyists of the remuuera- 
tion due to them (vide Rule 17). 


14. In any case in which the copy requir- 
ed shall not have beeneprepared by the time 
of the reappearance of the applicant with 
the counterfoil form, such time not being 
enrlier than the period fixed for the delivery 
of the copy, the whole of the searching and 
copying fees paid by the applicant shall be 
refunded to him by an order on the treasury 
signed by the Collector. In such cases the 
Collector shall cause the copy to be deliver- 
ed to the applicant free of charge. Provided 
that whenever it shall appear that the delay 
hnas been owing to the negligence of the 
officer whose business it was to search for 
the document, aud not to that of the copyist, 
the Collector shall direct the refund of the 
searching fee only, fixing a fresh definite 
period for the delivery of the copy. Pro- 
vided nleo that, in any particular case, on 
sufficient cause shown, the Collector may 
permit a definite postponement of the tim» 
for delivery without refund of searching or 
copying fee. All postpovements nnder this 
rule shall be granted by an order signed by 
the Collector in column 9 of Form B. 


15. Applications for stamped copies must 


.* Provided always, that, 
when the application is 
for a copy which the par- 
ty applying is legally 
entitled to receive, no 
stamp shall be required, 
and the application may 
be made either verbally 


be mude by petition 
to the Collector in 
Form B, with n stamp 
nfixed to it of the 
value of one anna.* 
The form will then 
be made over tothe . 


e there be a balance in ‘his favour, it shall | or on unstamped paper. 


be repaid to him by 


* f - 
The form of the or- an order* on the tren- 


der should be the same 


eas the usual deposit- sury under the sigua- 
refund form midatts mu- tore of the ll 
ae Collector. 


The settlement ofdlris 
account shall be attested, both on the back 
of the copy and in the last column of the 
Form B, ley the signature of the applicant 
for the copy. The forms shall be recorded 
in the office, filed in the order of their admis- 
sion in a separate series. ‘The balance of 


copying Taeg paid by the npplicant, or the 


offcer nppointed to 
receive npplicitions, the applicant being 
directed to attend during the prescribed 
hours on the next open day to deposit his 
fees. The provisions of Rules 8 to 14 shall 
apply to the subsequent treatment of the 
applications, the necessary particulars being 
entered in Register E. The following addi- 
tional rule will also be observed. 

_ 16. Before delivery of the copy the 
requisite adhesive stamp or stamps shall be 
affixed to it, and paid for by the applicant, 
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under the rules in force for the payment of 
Court fees. . 

17. All receipts and refunds of search- 
ing fees under these rules shall be credited and 
debited respectively in the treasury accounts 
to Government, All receipts and refunds 
of copying fees shall be credited and debited 
respectively to a separate local fund, to be 
called the ‘Copying Fees Fund,’ and the 
balance of this fund on the last day of each 
month shall be paid by the Collector to the 
copyists by whom the copies have been pre- 
pared, the amount due to each individual 
being ascertained from the applications 
which will be duly filed in two separate series 
for each month, oue consigting of applications 
for unstamped and one of applications for 
stamped copies. The Collector should take 
special care to see that these payments are 
promptly and regolaily made. Registers of 
remittances to the Trensury and of refunds 
„ate to be kept up in the Forms F and G 
respectively. 

18. Copies of public documents which 
may be used ag evidence even against the 
Government, are never to be withheld from 
applicants ; but copies, whether authenti- 
cated or not, of written arguments, dis- 
cussions, or opinions of public officers written 
previously to a decision, as they cau be no 
legal evidence, are not to be given. 
of correspondence on the subject of suits 
pending in the Courts of justice are not to 
be granted without the permission of the 
Board of Revenue. 

19. The ministerial officer in ‘charge of 
the department in which the document of 
which‘a copy is applied for is found at the 
time of such application, shall be held person- 
ally responsible for the ‘observance of the 
nbove rule. In every case in which there 
shall be any doubt as to the propriety of 
giving the copy, such officer shall take the 
Collector’s order on the subject before the 
document is made over to the copyist. 
Whenever a copy is refused, any deposit 
of copying fees which may have been made 
hy the applicant shall be refunded to him. 
Searching fees shall not be refunded under 
such circumstances, 

20. The Collector is,to license as many 
copyists ns can supply all applicants with 
copies within the ‘periods specified by these 
rales, and no one but a licensed copyist shall 
be employed in the preparation of copies. 
But when the copies applied for are few or 
not sufficient to induce an outsider to take 
n license for the work, aud the work generally 


> 


is light, the Collector may employ an officer 
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of the. fixed establishment to do the copying 
work, if he can do it without detriment to 


his ether duties. 


2l. 


* By sheet ia not to ba 
understood the paper em- 
ployed in copying the 

plans, but the sheet of 
which each plan is com- 


posed. 


For copies of the surveyor's village 


plans supplied on the 
requisition of private 
parties, the ordinary 
rate is to be 1 rupee 
per sheet ;* but should 


Copies, 


the internal deline- 
ations be intricate and the labour be enhanced 
in proportion, the rate may be increased nt 
the discretion of the Collector within the 
limit of 2 rupees per sheet. For copies of 
takbast maps and khasré maps, (which are 
made by placing the map to be copied over 
the paper on which copy is to be made, prick- 
ing down the salient points, and then ruling 
lines from point to point so pricked in), each 
line ruled should be couuted as equivalent to 
four vernacular words, the number of written 
words added thereto and copying fees for 
the whole calculated under Rule 11. 

22. Collectors are to encourage in every 
legitimate. way the widest distribution of 
these maps amongst those interested in them. 

28. When one copyist only is entertained, 
the task of comparing must be performed 
by one of the officers of the fixed estublish- 
ment. When two or more copyists are em- 
ployed, they should compare for each other. 
When six or more copyists are continuously 
employed, a comparer may be entertained 
to compare tle copies prepared By all, to ba 
paid at the rate of Rs. 12 per’ mensem, 
levied from the copyists in proportion to 
their receipts. 

24. The names of both the officers em- 
ployed on the comparison must always be 
noted on the copy. Each copy must be 
attested by the record-keeper or other native 
officer specially authorized to compare and 
attest copies, who is responsible pointly with 
the comparer for the correctness of the copy. 

25. Commissioners are at liberty, if the 


demand for copies from their records makes, 


the wrrangement advisable, to appoint n 
licensed copyist for their preparation. 

26. No fees are to be demunded or paid for 
searching for or copyiug papers required by. 
public officers for public purposes. 

£7, Nothing in these rules is to be held 
ns interfering with the right of parties or 
their authorized agents to inspect the records 
of pending cases, under such safeguards as 
the Collector may think necessary against 
the removal or alteration of documents and 
the publication of privileged communications. 

28. Admittance to the record-room 

e 5 ` e 


o 
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should be absolutely prohibited to all per-" 
sons other than the Deputy Collectors and 


A 

Assistant Collectors serving in the district i a 
and the officers of the Collector’s Court, ex- $ 
cept on production of a written order for a 
admittance signed by the Collector. -06 Surpeoord aan ; 

29. Copies of these rules in the verna- = fom dt smg, oqa 
cular are to be conspicuously exhibited in moppeoydde Suratap - 
Collectors’ offices. PE AROW FO OTAN 

80. Nothing in these rules applies to sub- pa 
divisional offices where existing arrangements m ‘1ddoo go euren 


should be maintained. 
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© ° N.B.—The abstracts at foot must bo 
n ' signed by the officer ın ohargo 
of the treasury, and countersigned 
i by the Collector at tha end of each 
month | 
e 


Register of remittances to the treasury. 












SEARCHING FEES. COPYING FEES. 





Monthly total of Re 0, col. 5 Monthly total of Searching Fees ... 
Ditto btto C, ” 6 j — AS, 
Ditto ditto D » 5 
Ditto ditto D, , 6 Mon total of Copying Fees ..9 
Ditto ditto B | 5 sd s PEES 
Ditto’ ditto H, „ 6 
Monthly total of Searching Fees as 
shown by this Register 
‘Monthly total of stor D,ool 10 een ore ogre 
y , col, . in o Tre i 
” Ditto note D, 11 ° ERE AE EEN 
Ditto ditto E, „ 10 ; 
Ditto ditto, B, '„ ll 
e 
Monthly total of Copying Fees es © (Qountersigned) O. D., 


shown by this Register vee or Collector, 
—— T p= «CS 


T. an 
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H. oe 
@ 
° Chalan. 
Accountant's No, of ° 7 
. Treasury, Bengal, dated | i8 . 
=. A 
On what account. 
e 
Searching Feed 4 een è eee 
Copying Fees n fse . P; 
Total Rs. n 
a a R S, 
Silver and Copper des ‘ 
P e pee 
@ © 
Total Es, iát 
* Tredsurer. 
Examined and entered. Accountant, ` ; 
EENE AEAEE EN E EEEE. E E A E E E E 
No.. ' 
+ 
Dated 18 
` . Name ‘ 
Office 
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Modification of Test Table. eo. 
No. 2. 


Test XLII of Board’s Test Table for 
Return No. XXXI has been modified thus— 

“ Does the entry in column 2 against head- 
ing a exactly correspond with that in 
column 2 of the previous Return.” 

2. District Officers are required in future 
to give in a foot-note to Table V the rate at 
which the valuation has been calculuted for 
headings 6, c and d, columns 2 and 7. 





Hon’ste H. L. DAMPER. 





Cancels C. O, No. 10 of March 1878 as to Store 
: Book of Stamps. 
No. 8. 

On representations made by certain Off- 
cers a change was introduced in the form’ of 
Store Book of Stamps by the Board’s Cir- 
edlar Order No. 10 of March last. The 
use of the revised form having been object- 
ed to, some of the District Officers were 
consulted on the subject, and it appears that 


` the form in question will considerably in- 


crease the clerical work ; the Circalar Order 
above referred to is therefore cancelled. 
One of the objects intended to be secured 


. by the revised form was to provide for the 


entry of the value of the number of stamps 
given out under each head, but as this object 
can be attained by the simple process of 
denotingethe value immediately below the 
entry è? the number of stamps given out of 
store, the Member in charge directs that in 
future that practice be observed, the entry 
of value being however made in red ink. 
With this change the form of Store Book, 
which was in use before the issue of the 
Circular Order already adverted to, will re- 
main in force. 


°- >  Indents for Forms. 
. No. 4. ' 

The following should be added as Rule 
16a, Chapter XXII, Section I, at page 31] 
of the Board’ Rules :— 

Iadents for Revenue Forms should be sub- 
mitted so as to reach thẹ Superintendent of 
Stationery, Calcutta, during the month of 
January of each year. g 


Hox’sLE V. H. Sonaron, C.S.I. 





a | 


Revised Rules under Pensions’ Act, 8. 14. 


No. 6. 
Tue following revised rules, framed under 


` Section 14 of Act XXIII (the Pensions’ 
ea e 


Act, 1871), approved by His 
Lieutenant-Governor of Bengal, 
published in the Calcutta Gaze 
be substituted for the rules of ( 
at pages 162 to 172 of the Boa 
stile in force. 

2. Circular Order No. 5 of. 
is cancelled. 


Rules framed by the Boal 
venue, Lower Province 
the consent of the Local 
ment under Section 14, A 
(the Pensions’ Act), 1871 

Sxotion I. 
Preliminary. 

The rules governing. service 
extraordinary pensions, and gra 
service not entitling to pension, x 
ed in the Civil Pension Code publ: 
the authority of the Governmen 
The following instructions there 
to territorial and political pen: 
disbursed through the Revenue A) 


SECTION IL. 


The place and times at which, 
persons to whom, pensions are t 


1, As a general rule, pensio 
able at the district treasury upo 
permanent payable order has b 
by the Accountant-General. 

2. But pensioners residing vy 
subdivision of a district, and 
clause 8 of this section exem 
attendance in person, may, by 
themselves monthly before the su 
officer, obtain payment of their p 
cheque upon the snbdivisional trea 
their attendance on each occas: 
district head-quarters being disp 
In these cases the responsibility « 
trict officer will remain undistr 
payment will not be made till t 
sional officer, having forwarded the | 
receipt and his life certificate to 1 
officer, obtains in return a cheq 
amount of pension due. 

2. Moreover, once in every s 
the permanent orders of every £ 
will be recalled to the head-quar: 
district, nnd pensioners will be r 
present themselves for payment 
district offcer., 

‘4, A Commissioner may, on | 
nud on sufficient cause shown, ne! 
fer of payment from a treasury inl 
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o any other treasury in British India. This 
ower does not extend to political pensions 
n cases where the pensioner resides, by 
rder of Government, in a particular place. 


5. Copy of the order directing the 
rausfer‘should be forwarded by the Commis- 
ioner to the’ Accountaut-General, Bengal, 
ogether with a brief narrative of thé origin 
nd particularas of the pension; and the 
istrict officer of the district from which the 
ayment is transferred, should be instructed 
) return his portion of the permanent payable 
rder to the Accountant-General. The 
.ccountant-General will then issue a fresh 
ermanent payable order to the officer who 
rill, in future, pay the pension, or, if that 
fficer belongs to another province, will move 
20 Accountant-General of such province to 
0 80, 


6. Asa rule pensions shall be paid 
ionthly. 


7, Should a pensioner neglect or omit 
» apply for payment for six months, the 
istrict officer shall obtain the sanction of 
ie Commissioner before paying the arrears 
r continuing the payment of the pension 
x the future. Should the neglect or omis- 
on to apply for payment extend to one year, 
le sanction of the Board of Revenue must 
> obtained. When an interval of two years 
18 been allowed to elapse, the case must 
3 laid before Government for orders, 


3. Except in the cases specified below, 
sosioners must appear in person at the time 
' taking payment of their pensions :— 


(a) pensioners of rank who may be exempt- 
| by order of Government fiom appearing 
rsonally before the district officer ; 


(b) female pensioners who, according to 
stom, cannot with propriety appear in 
iblic : and 


(c) pensioners who are disabled from ap- 
wring by illness or bodily infirmity. 


In cases (b) and (c) the Commissioner 
all have power to grant exemption from 
sonal attendance. 


9. Pensions of pensioners of rank spe- 
illy exempted by Government shall be 
id to an agent holding a power of attorney, 
ion the production of the permanent order 
d of a separate receipt. ° 


10. Pensions of pensioners exempted un- 
r heads (b) and (¢) of clause 8 of this 
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Sectioa may be paid to agent on their beha! 
ou production of a life certificate signed t 
an officer of Government; or by some othi 
well-known.and trustworthy person, of tl 
permanent order, and of a separate receipt. 


11. Commissioners may authorize tl 
payment of arrears due to a deceased pai 
sioner (after such iovestigntion as sha 
satisfy them of the actual date of the pel 
siouer’s death, and that the persons applyin 
for the arrears due are his legal heirs), i 
cases in which the arrear is due for a perio 
not exceeding one year. When the arrear 
due for a period exceeding one year, refe! 
ence shall be made to the Board of Revenu: 


Srotion III. 


Enquiries into the identity of claimants, 


l. Pensioners who appear io person t 
receive payment must be identified by con 
parison with the particulars given in th 
portion of the permanent payable order ke 
by the disbursing officer, who should tak 
every precaution against fraudulent persone 
tion. Hemalea or respectable male per 
sioners who may reasonably object to appes 
at his public office, may be identified b 
him in private or at his own house, 


2. Inthe case of female pensioners nc 
exempted from personal attend nde 
clause 8 of section II, a female may b 
employed to assist in the identification. 


8. In the case of pensioners exempte 
from attendance under clause 8 of section I] 
the disbursing officer must take all pos 
sible precautions to prevent imposition, an 
must, before the first payment in each year 
require proof, not only of the gxistence o 
the pensioner, but also, when the exemptio: 
ig based on the ground of illness or bodil: 
infirmity, of the pensioner’s inability t 
appear. The opportunities afforded by visit 
and by the cold-weather tours of Europear 
officers should be taken advantage of tı 
verify the continued existence of such mal: 
pensioners as are exempted from persona 
attandance. 


‘4, When a pensioner can write, his sig. 
nature on the receipt should at the time o 
payment be compared with fhat on the 
disbursing officer’s portion of the permanent 
payable order. 


5, In all cases of exemption of mal 
6—0 l 
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pensioners from personal attendance t@® draw 
their pensions, if the disbursing officer entei- 
tains any doubt, which he has no convenient 
means of removing, he should refer the case 
to the Commissioner for orders. Payment 
of the pension, however, should not be sus- 
pended pending the result of such reference. 


Srorion IV. 


Delivery of certificates to pensioners. 


1. On the receipt by the disbursing officer 
of the permanent payable order, he shall 
summon the pensioner and, on his appearing, 
shall make over to him his portiou of the 
permanent payable order, and explain to 
him nt what times he can draw his pension, 
and how he must proceed for the purpose. 
No other certificate need be given. 


2. When the pensioner is exempted from 
appearance in person under clause 8, section 
II, the permanent order may be made over 
to any person authorized to act on the pen- 
gioner’s behalf, 


3. When the pensioner’s portion of the 
permanent payable order is much worn, or 
its back is filled with entries of payment, he 
should return it to the disbursing officer, 
who will forward both portions of the order 
to Nim ee dil E and obtain fiom 

te order bearing the same num- 
H and = 


4. If the pensioner loses his portion, the 
disbursing officer’s half may be returaoed to 
the Accountant-General, who will issue a 
duplicate order bearing the same’ number 
aud date as the origiual. 


SEOTION V. 


Records to be kept on the subject of pen- 

° sions; correction and transmission of 
such records; and registers of certifi- 
cates delivered to penstoners. 


L “Th each Collectorate a list of pensions 
shall be kept up in the form given in Appen- 
dix A. (N.B.—This will take the place of 
Register 55.) 


2. All pensions not drawn for two years 
Bhall be struck off this register. If renewed 
by order of Government, a fresh entry will 
_be made in the register. 


8. Should a pension not be claimed for 
six gnonths, the couuterpart of the per- 
manent order shali be returned to the 
Accountant-General. If the pensioner after- 
wards appear, the district officer may, subject 
to thé rule contained in clause 7, section II, 
reclaim the permanent order and renew the 
payment, and, subject to the same rule, may 
make payment of arrears. 


4. Upon the death of a pensioner the 
district officer should at once report the 
circumstance to the Accountant-General, and 
return the original peraeceu order to his 
office. 


5. When pensions are granted, the 
Accountant-General issues permanent pay- 
able orders to the disbursing officer of the 
station at which the pension is payable, 
directing him to pay periodically, until fur- 
ther notice, the amount of the pension upon 
the production of the counterpart of the 
order, nnd a separate receipt according to 
the prescribed form. These orders should 
be entered in the register of permanent orders 
prescribed by the Comptroller-General in 
his circular No. 171, dated 15th April 1874. 


6. When, under clauses 2 and 38, section 
II, payment of any pension is permitted at 
a subdivision, the permanent order of such 
pension shall be forwarded to the subdivision, 
a note to that effect being made in the regis- 
ter of permanent orders at the head-quarte:s 
atation. At each subdivision a register of 
permanent orders so received shall be kept 
up in the same form as the register pre- 
scribed for the head-quarters station. 


7. Upon presentation of a claim for pay- 
ment, the district officer should nt once 
record the sum paid upon the permanent 
order, and enter the amount in the cash book, 
nnd submit the separate receipt (Appendix 
B), with his treasury account, to the Account- 
ant-General, as a voucher in support of the 


charge. 


Srotion VI. 


Disposal of claims to right of succession 
to, or to participation in the pensions or 


" grants, and grant of certificate to the 


Civil Court in certain cases. 


1. The Board of Revenue is competent 
to sanction the continuance of hereditary 
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pensions when the hereditary titlè has been -è EES: 
already recoguized by Government or de- | ' Ss gas 
creed by a competent court of justice. °But ASE 
it fs to be borne iz mind that the Gov- 3B 








ernment never undertook, absolutely, to pay Gas! 
the pensions included iu the permanent settle- aE g, 
` ment, and that if a pension has unadvisedly 8 g EA bs 
been continued to heirs, the hereditary nature a D g 
of the gratuity may, on the death of the 22839 . 
incumbent, again be questioned. © oy a3 
i Sag k 
2. As a general principle, pecuniary Heads 
grants will not be continued afier the death 8 p Hon 
of the parties .in whose favor they were 2 Shd 
OaS 
originally made. Pensioners whose pensions & z EEFE 
are granted for life only, and are resumable Bee § 3 
at their decease, are to Be in no way eu- BO AmA a 





couraged by the local officers to hope that 








their pensions will be continued to their heirs, i Speg 
and thereby induced to neglect making a Sie B DB 
proper provision for their families. The zi AS p a 
Board is to submit to Government for deci- oy = 
sion any case in which it may be of opinion, O g 
on the decease of an life pensioner, that the 4 ; 2 
pension, or any part thereof, should be con- NA = ay g 
tinued to the heirs. ri Olle B lee 
$ Ọ 3 = 

8. The principles laid down in the memo- < zM Z d 
randum by Mr. F. Millett, printed in Appen- | bq © z 5 g 
dix C, nre, under the orders of Government, O No a PA 
to be followed in recommending, or deciding | '7, 24 ti | 
upon, the continuance or discontinuance to A § 4 By 
heirs of the various classes of pensions with} & & B a E 
which the memorandum deals. d 3 Ee) F a 2? |e 

D 

4, As a rule the distribution of pensions Ce Am ae 
is irrespective of Hinda or Muhammadan 3 r 
law, and dependent on the pleasure of Gov- Fy 2 
ernment only. In cases where the original 2 S 
grant of a pension to two or more persons Š = 
was joint aud undivided, the survivor or Z © 
survivors will be considered entitled to retain 2 srj 
‘only an exuct half, or lesser share, according z 


to circumstances, of the whole sum, without 
reference to sex. 


Village. 


But when the grant was of n specific sum oo 
annually payable in perpetuity avd uncondi-' 
tionally, the district officer may, with the 
sanction of the Commissioner aud the Board 
of Revenue, grant a certificate to the Civil 
Court under section 6, Act XXIII of 1871, 
where the question at issue is the right of} , 
one or other of two parties to receive any 
portion of such grant. a 


RESIDENOE, 
Pergun- 
nah. 





Namo and father's 


name of pensioner. 
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APPENDIX B. 


(See Section VI, Clause 6 ) 
FORM OF RECEIPT FOR PAYMENT. 


Bill for pensions chargeable to . . 
(major head) paid atthe . . . 
treasury between ... . 
and o e soa we ce. ee ABT a 

We do hereby acknowledge to have re- 
ceived the amounts set against our respective 
names as pensions due for the periods noted 
under thə orders quoted in our respective 
permanent payable orders. 


+ » 














Hye 
grads 
a ETTE: 
EEE 
i ea A 
= “pred 
gunoury 
rod 
Oe 
-| 3 
Ay a 
© 
Pris 
«| 3f 
aa NS M oa 
pe Iouopsuod 
Jo ouw y 
B+ 
5 2 
JE 
EEG 
T A 
EL 
e 2 $ 
APPENDIX C. 


(See Section VI, Clause 3.) 


e. Memorandum by Mr. F. Millet on pensions 
and charitable or other allowances, dated 
12th May 1845, `’ i 


Tum Government never undertook abso- 
lutely to pay the pensions included in the 
permanent settlement. 

Section LXXIV, Regulation VIII, 1793, 
provided “ with respect to any of the exist- 
“ing established zemindari charges, sach 

e 


aa e A 
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“as pensions, charitable or other allowances, 
“which it may be thought proper to 
“coNtinue, they shall be paid by the Col- 
* lectors, &c.” . 

Regulation XXIV, 1798, prescribed the 
rulesefor determining their continuance or 
discontinuance; the fundamental principle 
being that all such pensions and allowances 
were gratuitous. 

The following are the primcipal provisions 
of that Regulation :— 

“ Pensions received by virtue of sunnuds 
granted before the Dewanny, or siuce granted 
with the sanction of Government, and 
pensions received fromebefore 1179 (country 
ern), to be continued to the grantees or 
original holders. But if the’ grantees or 
original holders be dead, the pensions not 
to be continued to their heirs or descendants 
without the sanction of Government ; and— 

“ No pension after the death of the person 
then entitled to it to be continued to his 
descendants without the like sauction, 
whether the grant was, in either case, accord- 
ing to the terms of it, hereditary or other- 
wise. 

“ Whenever Government orders the conti- 
nuance of a pension, whether to the original 
holder or his heir, the Collector to give bim 
a certificate, stating the title of the party 
thereto during his or her life. 

“ The Collector to keep a register of these 
certificates, noting therein such personal 
identifications of the parties as might detect 
any attempt to transfer the certificates to 
others, 

“The pensions and allowances being 
gratuitous, the determining upon the conti- 
nuance or discontinuance of them under the 
rules prescribed, reserved to Government.” 

It appears to me plain that, according to 
this Regulation, every pension confitmed 
was to be confirmed as a life pension ouly ; 
ond that, on the death of any pensiouer, the 
cense of any new claimant was to be submitted 
to Government for its determination. 

Section VI of Regulation XXIV, 1803 
(Ceded Provinces), provided that pensions 
granted to fukeers and other religious 
persons, for the purpose of lighting mauso- 
leums or mosques, or for that of repairing 
them, as also to enable them to perform their 
religious ceremonies, asuval in the Mohurrum, 
were to be continued ; but that pensiong of 
this description were not to be considered 
as of a personal, nature, and that the Col- 
lector was to be responsible for their being 
applied to the purpose for which they were 
bestowed. 
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Certificates were, under this Regulation, to | ‘natae unless, on the ground of poverty or 


be granted for pensions renewed on the dgath 
of pensioners, and registers of certificntes 
to be kept as under Regulation XXIV, 
1793 ; and Section XVI declared that the 
continuance or discontinuance of pensions 
was, after the death of the persous then 
receiving them, to depend solely on the 
pleasure of Government. 

I reconcile Sections VI and XVI in this 
way. Pensions received by fakeers at the 
date of the Regulation for certain purposes 
were to be continued to them; but if they 
applied them to other purposes they would 
be resumed. On the death of the then 
holders, the pensions were to be continued 
to their successors or not, as Government 
might determine, each renewal requiring a 
specific order. 

By Section XXX, Regulation XII, 1805, 
the provisions of Regulation XXIV, 1793, 
were made applicable to pensions and allow- 
ances granted for religious purposes in Cut- 
tack, with thesa provisos : 

I. That pensions obtained from the 
Government of Berar under grants prior to 
October 18038, should be continued to the 
then incumbents, and, on their death, should 
descend to their heirs and successors, or 
revert to Government, as should appear to 
the Governor General in Council, on a con- 
sideration of the tenor of the grant and all 
the circumstances of the case, to be proper, 
under Section IV of the said Regulation. - 

II. Pensions received, under whatever 
authority, for three or more years before 
October 18038, to be continued to the than 
incumbents for life; but, on their death, to 
revert to Government, unless any particular 
reasons should appear to Government to 
exist for continuing them to their heirs and 
successors. 

In the terms “on a consideration of the 
tenor of the grant ” contained in the proviso I, 
we find the first indication of Government 
prescribing a rule to itself respecting the 
continuance of a pension to heirs and succes- 
sors of incumbents. Section IV, Regulation 
XXIV, 1798, to which reference is made, 
contains no such rule. 

By Section VII, Regulation XXII, 1806, 
the Board of Revenue were instructed, in 
determining whether, on the death of a 
pensioner, the pension or any part of it 
should be continued to heirs or successors, 
“to ascertain particularly the situation and 
“ circumstances of the person claiming the 
“continuance of the pension, and not to 
“comply with any applications of that 


“other substantial reason, the party claiming 
* it shall have a strong claim on the indul- 
“ gence of Government.” 

This relates to pensions to a certain 
amount (fifty rupees) left to the Board’s 
decision; but I presume the principle was 
applicable to all 

Section VIII enjoined Collectors to dis- 
continue the payment of all pensions, where 
the persons to whom they had been adjudged 
had died, until it could be determined 
whether they were to be continued to heirs. 

Section IX had in view the commutation 
of money-pensions for grants of waste land 
or property. 

It begins by repenting the declaration that 
pensions are gratuitous, and that the conti- 
nuance or discontinuance of them is to 
depend on the pleasure of Government. 
` It then enacts that adjudged pensions aro 
not to be commnted for grants of land, 
except with the consent of the pensioner, 
nnd adds these further provisos : 

That pensions granted for, and bond fide 
appropriated to, the support of institutions, 
either of the Hindoo or Mahomedan religion, 
shall be continued for the support of such 
institutions, unless the present incumbents or 
their successors shall, of their own free will 
and accord, agree to accept waste lauds in 
lieu of the snid pensions; and that no 
pensions which are declared to be hereditary, 
either by the terms of the grant auy 
existing Regulations, shall be commuted 
without the consent of the present pensioners 
or their successors, 

The first proviso has been quoted as con- 
tanining an abstract rule that pensions for the 
support of the institutions therein deseribed 
shall be continued in perpetuity, but consi- 
dering the whole scope of the section, it 
seems to me rather to mean, thafso leng ns 
the allowances are continued by the plensure 
of Government, they shall be continued in 
the shape of money payments, uniexs the 
incumbent for the time being consents to a 
commutation for land. 

So also in respect of pensions which, in 
consideration of the terms of the grant, the 
Government may herenfter continue to tha 
heirS of present incumbents. These shall 
likewise be continued in the shape of money 
payments, unless, with the consent of tho 
heir to whom it is continued, T shall be 
commuted for land. 

The same rule to apply to pensions 
declared hereditary by the Regula- 
tions, — f.e those described in gection 2, 
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Regulation XXXIV, 1795, and section 2, 
Regulation XXTV, 1803,—which are declared 
to be property and liable to be sued for and 
inherited as such, and are distinct from the 
gratuitous pensions. 

Suppose then a case in which the grant. 
was not hereditary by the terms of it, but 
which the Government thought it right to 
continue to the heir of n deceased incumbent, 
they might iusist on his taking Jind in lieu 
of it, or renouncing all claim to the allow- 
ance. 

Sections 2 and 8, Regulation XI, 1818, 
enact that all pensions shall be stopped until 
those receiving them prove that they are 
either the original grantees, or that they 
have been regularly declared entitled to 
succeed to the enjoyment of the pensions, 
and that vew registers shall be made and 
corrected as often as any pensious revert 
wholly or in part to Government, or when- 
ever other individuals than those by whom 
the pensions are at present received shall be 
adjudged entitled to the reversion of them. 

So far, then, ns the law is concerned, it 
appears to me that the continuance or dis- 
continuance of any pension or allowance on 
the death of an incumbent rests entirely in 
the discretion of Government, that when 
continued it should be for the life of the 
applicant only. 

In practice, I believe, the Government has 
ve uch, fettered itself in the exercise of 
this NXtion. 


1 


Language in which notification of sale is to be 
published, 


No. 6. 


‘UNDER section VI, Act XI of 1859, if 
the Goverment revenue of any estate or 
share of an estate to be sold exceeds 
Rs. 500, a notifie:tion of the sale has to be 


, published in the officinl Gazette, but it is not 


stated in what language. The local notices, 
under the fiist part of the same section, are 
to be in the vernacular of the district. 
Clause 4, section III, chapter XIX, at 
page’ 266 of Bonard’s Rules, shows the iuter- 
pretation put by the Board on the nbote 
section of the law. Under that clause the 
notice 18 to be published in the language of 
the districe in the Vernacular Government 
Gazettes, and an English version also is to 
be published in the English Gazette. In this 
view of the case, vernacular notices should 
not be sent for publication in the Calcutta 


P @ © 
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Gazette. But advertisements of sale in 
Bengali should be forwarded to the Superin- 
tendent, Bengal Secretariat Press, for inser- 
tion in the Bengali Gazette. Those in Utdu 
and Hindi should be uddressed to the Super- 
intendent, Government Press, North-Western 
Provinees, Allahabad, for insertion in the 
Urdu Gazette; aud those in Uriya, to Mr. 
J. Lacey, at the Mission House, Cuttack, for 
insertion in the Uriya Gazette, 

Special attention should be paid by district 
officers to clause 5, section III, chapter 
XIX, page 266, Board’s Rules, 

As several corrections have been made, 
and as some are still @equired in clauses 4 
and 6 above referred to, the following 
revision of those clauses should now be 
substituted :— 

“ Clause 4—The notice is to be published 
in the language of the district in the proper 
Vernacular Government Gazette ; aud an 
English version also is to be published in the 
English Gazette. Collectors will forward 
the Euglish and vernacular notices to the 
publishers of the Gazettes concerned. They 
should be headed ‘notice of sale,’ aud should 
be very plainly signed and dated. 

Clause 5.—The publishers of the Gazettes 
are held by Government responsible for the 
timely publication of all sale notices duly 
received by them. ‘They have, consequently, 
been requested by the Board to acknowledge 
the receipt of such notices iu the issue of 
the Gazette following their receipt, in all 
cases where, from whatever cause, the notices 
themselves cannot appear. Should ueitber 
the notice nor the ackvowledgment appenr 
in the issue in which, calculating the time 
required for transit by post, it should have 
appenred, the Collector should lose no time 
in transmitting a duplicate of the notice to 
the publisher, in order that its timely publi- 
cation may be ensured. The Collector must 
satisfy himself that the notices for his district 
do actually appear both in English and 
vernacular iu the proper Gazettes.” 





Provision to be made in budget estimates for the 
contribution from Government Estates to the 
Zemindarit Dâk Fund. 

No. 7. 


Wita reference to Circular Order No. 1 
of June 1874, local officers are iuformed 
that, as the coutribution from Government 
estates to the Zemindari Dak Fund should be 
debited to thé heud “Charges on account of 
Government Estates,” they should be care- 
ful, when preparing their budget estimates, 


1876.) a `. Revenue Y 


THE WEEKLY REPORTER. 


Circulars. 25 





to provide the necessary funds to meet such 
expenditure, ` 
s 


Corrigendum, 
No. 8. è 


`- Tue following correction has ‘been made 
in Clause 8, Section VI, Chapter ILI, page 
44 of the Bonrd’s Rules (vide also Circular 
Order No. 6 of June 1875) :— 

Line 8, after the word ‘“ Collector,” insert 
“or, where there is a manager, the manager.” 


OCTOBER 1875. 


Hown’sLe H. L. DAMPIER. 


Exchange of adhesive stamps for stamped papers. 
No. 1. 


Wıra reference to Circular Order No. 3 
of June 1875, authorizing District Officers 
to issue adhesive court-fee stamps in 
exchange for bicolor judicial stamped papers, 
it is hereby notified that such exchanges 
will not be permitted after the 8lst of 
December 1876. 





NOVEMBER 1876. 





How’sie H. L. DAMPIER. 





Cancels Rule 3 of Boards Rules. 
No. 1. 


Roure 3, Section V , Chapter XXII, at 
page $14 of the Board’s Rules, is cancelled. 
Rule 4 should be numbered as Rule 3. 





Frauds tn connezion with stamps to be reported 
immediately, 


No. 2. 


' Tæ following: Cirodlar, issued by the 
Government of India in the Financial Depar t- 
ment, is circulated for the information and 
guidance of the local authorities subordinate 
to the Beard — 


Circular No. 8635, dated Simla, the Tth 
October 1875, 


It being desirable that the Government of 
Fadi’ shoald be promptly informed of the 


forgery or fraudulent use of stamp labels aud 
stamped papers, I am directed’to request that 
instructions may be issued to all local author- 
ities to report immedintely to the Local 
Governments any instance of forgery or 
fraudulent use of any description of stampa, 
whether General, Judicial, Postal or 
Telegrapb, coming to their notice. 

2. Such reports should invariably be 
accompanied by full particulars as to the 
uatore of the forgery or fraud perpetrated, 
and if possible by specimens; and should be 
forwarded immediately, with any remaiks 
which occur to the Local Government, to 
the Government of India in this Department. 


Settlement Reports to be submitted in April, 
No. 3. 


Many of the reports on the resulta of 
settlement of excise shops for 1875-76 were 
received so late this year as to be useless for 
the purposes of the Board.: The local 
officers are therefore requested to submit 
such reports in future without fail in the 
month of April each year. 


Cancellation of Court-fee labels. 


No. 4. WT all 


Iw supersession of the orders contained in 
para. 8 of the Resolution by the Government 
of India, Financial Department, on the 
subject of the cancellation of Court-fee labels 
affixed to certain documents, which was made 
known to District Officers by Circular Order 
No. 5 of December 1874, the Governor 
General in Council has directed that the 
Court or Office, issuing copies, certificates, or 
other similar documents liable to stamp- 
duty, shall, before issue, caucel the labels 
affixed to them by punching out a portion of 
the label in such a manner as to remove 
neither the figure head, nor that purt of the 
label upon which its value is expressed ; and. 
that, as an additional precaution, the igna- 
tune of the officer attesting the document, 
with the date, should be written across the 
la bel, and upon the paper or either side of it, 
as is frequently done by pereons signing 
stamped receipts. The Divisional nnd Dis- 
trict Officers are theiefore requested to tuke 
care that the above .order is invariably 
carried out. 


=— 
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Correction. 
In Circular Order No. 2 of December 1878, 
page 57, line l, for “ paras. 28 and 29,” read 


“ para, 29. 





Hon’siz H. L. DAMPIER 





‘Draws attention to a decision of the High Court, 
în a suit for partition. 


No. 5. 


Tue attention of Divisional and District 
Officers is drawn to the following decision of 
the High Court in a suit for partition :— 


Hien Court oF JUDIGATURE AT Fort 
WILLIAM IN BENGAL, 


The 29th June 1876. 


Tue Hon'siz J. B. PHEAR, 
Tse Hon’srze G. G. Morris, 


Case No. 685 of 1878. 


Special Appeal from the decree of the 
Judge of Tirhoot, dated the 31st 
December 1872, reversing the decree of 
the Sudder Moonsiff of that district, 
dated i 12th July 1872. 


Bhurath Thacoor and others (Plaintiffs) 
Appellants, 


Judges. 


Versus 


Syed Meer Murtaza and the Collector of 
Tirhoot (Defendants) Respondents. 


Moonshee Yahomed Yusoof for Appellants. 


Baboo Unnodapershad Banerjee for 
Respoudents, 


The plaintiff asks that the Collector mny 
make a separate estate of his shure of 
Madhubani and assess a proper jumma upon 


elt. 


To do this it will be necessary for the 
Collector .first to separate Madhubani feom 
the rest of the zemindari Pygumberpore, of 
which it forms a part, and to satisfy himself 
as to the preportion of the entire zemindari 
jumma which is attributable to Madhubani, 
—t.e. he must compare Madhubani as a 
whole with the rest of the zemindari 
Pygumberpore. i 

® 
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Now it turns out as the result of the trial 
of the issue framed by this Court that 
Pyg&mberpore comprises, besides Madhubani 
and other lands exclusively belonging °to 
itself, a specified proportion of a certain 
entire piece of land (9 bighas, odd cottaha, 
in aren), which is common to Pygumber- 
pore, and a neighbouring gzeminduri Tasun 
Bani ; also a specified proportion of another 
entire piece of land (150 bighas in area), 
which is common to it, and a sécond neigh- 
bourtng zemindari Syed Yasin; and also a 
specified proportion of an entire piece of 
land (26 bighas), which is common to it, and 
a third neighbouring zemindari No. 2057. 

Therefore the Collector cannot make a 
complete assessment of the zemindari 
Pygumberpore without putting a value upon 
ench of these last mentioned assets, or 
undivided shares of common land. For 
instance, he will be called upon to survey 
the 150 bighns of land common to Pygum- 
berpore and Syed Yasin, and to estimate the 
value of the undivided share of ‘it which 
belongs to Pygumberpore, 

But by doing this he will not in any way 
affect or interfere with the: zemindari Syed 
Yasin or the rights and situation of its 
holder relative to Pygumberpore, or alter the 
nature of the connection between the two 
zemindaris. 

It seems then, that in effecting the butwara 
for which the plaintiff prays, although the 
Collector will be called upon to deal with 
undivided land he will not have to do any- 
thing which the Civil Court has not author- 
ity to order him to do (a). 

It would have been otherwise’ Had the 
facts been such, either from confused inter- 
mixture of the lands of Pygumberpore with 
those of the foreign zemindaris or other 
cnuse, that the Collector must incidentally 
to making the plaintiff’s butwara determine 
an issue as to boundary between Pygumber- 
pore and its neighbours ; for the Regulations 
which give the Civil Court authority over 
the Collector in this matter apply ouly to 
the partition and sub-division of single 
estates, and do not extend to the demarcation 
of.a .line of boundary between one estate 
and another. 

The objection made by the Collector to 
carry out the butwara was, as we understand 
it, placed on this ground, and as the facts, 
now appear it is not sustainable. 





y 
(a) The amended rule of the Revenue Board, No. 9 
of January 1870, which is published in 4 B. L, R. is, 
irely in accordance with this view. 


1875.] 
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The plaintiff is therefore entitled to the 
ordey for partition which he seeks. 

The first defendant has persistently 
opposed the pluintiff’s claim, and ought, to 
pay his costs ; he ought also to pay the costs 
of all the other defendants, except those of 
the Collector, But as the Collector set up 
a substantive defence in his official character, 
which has failed, he must bear his own 
costs. 

The decree of the firat Court is right 
except in the particular of the Collector’s 
costs, \ 

The decree of the Lower Appellate Court 
will be reversed, and the d&cree of the first 
Court varied necordingly. 

The first defendant will pay plaintift his 
costs in this Court and in the Lower Appel- 
late Court, and the Collector must bear his 
own costs iu both, 


Additional precaution in the custody of stamp- 
labels. 


No. 6. 


A case having occurred in which an 
envelope containing adhesive labels of high 
value was inadvertently left out of the 
almirah in which it was kept with the other 


stamps (its contents being lost in conse- 
quence), the following addition is made, 
with the approval of Government, to Section 
II, Chapter XXI of the Board’s Rules :— 

„84 —Officeras in charge of stamps are 
required, as an additional precaution, to keep 
all adhesive labels of the value of Rs. 20 
und upwards in a small air-tight and locked 
tin-box within the stamp almirah or 
chest. i 





The periodical inspection of documents bearing 
adhesive lubels tv apply to all papers which 
require such labels, 


No. 7. 
As Circular Order No. 3 of October 1873, 


regarding the periodical inspection of docu- 


ments bearing adhesive stamps in order to 
ascertain that the stamps have been properly 
punched and defaced, has in the case of one 
district not been found sufficient to lead the 
officers concerned to examine papers other 
than those which are strictly speaking docu- 
ments, and so frauds with regard to processes 
occurred, the Member in charge finds it 
necessary to explain that the check thereia 
prescribed applies equally to all papers which 
require adhesive labels, and to enjoin that all 
auch papers be submitted to similar scrutiny. 


V of 1817 , .a | Hidden treasure... 


IlI of 1818 ... | State Prisoners 
Vi of 1819 ...] Ferries 
VI of 1825 Supply of troops on 


the maroh. 


XI of 1825 ees 


Alluvion and Dilu- 
vion. 
XX of 18285 ... | Jurisdiction of Courts- 
Martial. 
V of 1827 ... | Administration of 


landed property. 





as is not repealed, with 
‘the exception of 


(a) the first portion of 


section V down to and 
including the words “to 
such treasure.” 


(b) the following words in 


section VIO, that is to 
say, “on the application 
of the vakil of Govern- 


, ment, under instructions 


from the Board of Re- 
venue, or the Bonrd of 
Commissioners in the 
Western Provinces, or 
the Commissioner in 
Behar and Benares.” 


. | So much as has not been 
‘ repealed. 


So much as has not been 


repealed, with the ex- 
ception of, in section VII, 
the words and figures 
“in no case exceeding, 
without an indispensable 
necessity, the rutes which 
prevailed previous to the 
enactment of Regula- 
tion XIX, 1816,” and 
in section X the words 
and figures from and in- 
cluding {‘in the manner” 
down to the end ‘of the 
section. 


The whole sas 


The whole. 
Sections I and II. 


So much as has not been 


repénled, except the 
words and fignres “and 
clauses five and six, 


section XVI, Regula- 


tion LIT, 1803.” 


So much of the Regulation | The functions of the “ Zila 


or City Court" shall be 
performed by the Court 
of the Deputy Commis- 
sioner ; ose of the 
“Provincial Court” by 
that of the Commissioner, 
and those of the “S&dr 
Diwint Adálat” by that 
of the Judicial Commis- 
sioner. 


The powers of the ‘eBoard 


of Revenue” shall be 
exercised by the Chief 
Commissioner. 


The powers of the “ Board 


of Revenue” shall be 


‘exorcised by tha Chicf 


Commissioney. 
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Number :and year ! DE 4 ae è 
of ‘Act. ; Subject. Extent of operation. . 
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VIÍof 1861 . | Tolls on Roads and ‘Bridges... | The whole’Act, ežcept section ohe 
and the schedule, 
XVIL of 1853 a {Sale df spirits in Canton | The whole Act, 
| ments. i i 
XIT of 1857 . | Opium s. .. | Sections twenty-one, twenty-two, 


twentf-three, twenty-five, twenty- 
six, twenty-seven, twenty-eight, 
twenty-nine. 


XL of 1858 .. | Minors as .. | The whole Act, except section one, 

and subject to the amendment 

made by the Indian Majority Act, 
1875. | 


XV of 1864 .. | Tolls... or .. | The whole Act, 





ACT XXI of 1875. 


Passep BY THE GOVERNOR GENERAL OF INDIA IN COUNOIL. 


( Received the assent'of the Governor General on the 14th December 1875 J: 


4 


e ‘ a a 
pÊ Act to authorize the University at Calcutta to grant Honorary Degrees. 


WHEREAS, under Act No. II of 1857, an University was established at Calcutta 
for the ‘purpose of ascertaining by examination the persous who 
had acquired proficiency in different branches of Literature, 
Science and Art, and of ‘rewarding them.by Academical Degrees as evideuce of their 
respective attainments : and by section eight of the same Act the ‘Chancellor, Vice- 
Chancellor and Fellows for the time being of the said University were empowered to 
wake bye-laws and regulations touching the examination for such Degrees and the 
‘granting of ‘the same:; 

And whereas, by section eleven of the same Act, it was provided that the said 
Chancellor, Vice-Chancellor and Fellows should have power after examination to confer 


a 


the several Degrees therein mentioned ; . 

And whereus, under Act No. XLVII of 11860, the Chancellor, Vice-Chancellor 
and Fellows for the time being of the said University were empowered to confer such 
Degrees as they should appoint by bye-laws and regulations made and approved as therein 
meptioned; and all the provisions of the said Act No. IL of 1857 with respect to the 
Degrees therein mentioned, and the exyumiuntion for those Degrees were declared to 
apply to Degrees conferred under the said Act ‘No. XLVII of 1860, and to the examina- 
tions for such Degrees ; 

And whereas, under bye-laws and regulations made in exercise of the said powers, 
the executive government of the said U niversity is now vested in a Syndicate consisting 
of the Vice-Chancellor and six of the Fellows of the said’ University ; and it is the 

_ duty of the said Syudicate (nmong other things) to grant Academical Degrees ; 


Preamble, 


l a 
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Aud whereas it is expedient to authorize the said Syndicate to grant such Degrees 
to persoons who have not undergoue a previous examination ; It is hereby enacted as 
follows :— °° 

1, With the previous consent of the said Chancellor, the said Syndicate for the 

time being may grant any Academical Degree to any person 
oh ee A i requiring him to undergo any examination for such 
egree : 

Provided that the Vice-Chancellor and not less than four of the other members of 
the said Syndicate for the time being certify in writing that in bis and their opinion 
such person is, by reason of eminent position and attainments, a fit and proper person to 
receive such Degtee. l 


s 
3 


RULES AND ORDERS OF THE HIGH COURT. 


nr rg prepreg dpe ry 


Prescribes dates for the submission of the Ad- 
ministration Reports and Periodical Statements. 


CIRCULAR ORDER No. 4. 


® 
Dated Calcutta, the 24h May 1875, 
HiaH Court, 
English Depaı tment., 
(Civil and Criminal.) 

Mucu inconvenience being caused by the 
unpunctual and irregular submission of 
Civil and Criminal Statements by Judicial 
Officers, the Court are pleased to intimate 
for tbe guidance of Judicial Commissioners, 
Judges, and Magistrntes, that the several 
Returns and Statements should be invariably 
despatchéd on or before the dates noted in 
respect of each :— 

1.—Monthly Statements on the 15th of 
the month following. 

2.—Quarterly Statements on the 20th of 
the month following the expiration of the 
_ Quarter. 

8.—Annual Statements on the 15th Feb- 
ruary of the year following that to which 
they relate. 

2. Asregards the Administration Reports, 
the attention of District and Sessions Judges 
is drawn to the late Sudder Court’s Circular 
Order No. 107, dated 25th November 1850, 
which has never been superseded, and which 
fixes the Ist February as the latest date for 
submission ‘of the Annual Reports; that 
time the Court are now pleased to extend 
to the 15th February, by which date the 
Reports must be invariably despatched, 

8. Subordinate Courts of all kinds should 
‘be strictly required to submit their Returns 
in time to enable their superiors to comply 
with this order. 

4. Circular Order No. 26, dated llth 
September 1867, para. 1, is superseded as 
regards the date of submission of Quarterly 
Statements, 


By order of the Hig) Court, 


(54) W. M, SOUTTAR, 
, Registrar. 


Instructions as to the drawing up of Plaints in 
Suits against Government or Wards of Court. 


CIRCULAR ORDER No. 5. 
Dated Caleutta, the 22nd May 1875. 
Hires Covrt, 


English Department. 


(Civil.) 


Ir having been brought to the notice of 
the High Court that, in suits against Govern- 
ment, or against an officer of Government 
in his official capacity, as well as in suits 
relating to Wards of Court, plaints are fre- 
quently drawn up with an inaccurate desig- 
nation of the defendant, and an entire dis- 
regard of the requirements of thed to 
the manner in which he should be ribed, 
the attention of all Civil Courts subject to 
the control of the High Court is drawn to 
the subject. 


2. In all suits against the Government, or 
one of its officers in his official capncity, the 
requirements of the Code of Civil Procedure 
(Act VIII of 1859) Section 26, Clause 6, 
should be carefully observed, ang no other ~ 
officer named, or description inserted, than 
what is there prescribed. And in the case of 
suits against a Ward of Court, the defendant 
should be described in the manner set forth °, 
in Act IV (B. C.) of 1870, Section 69. 


8. When the plaint contains a descrip- 
tion of the defendant not in conformity . 
with the law, the duty of the Court in Which 
it ise presented will be invariably to return it 
for amendment. 


By order of the High Court, 


(8d.) . W. M. SOUTTAR, 


Registrar. 
e 1—p 


c 


- 


2 Rules, &e. 


Requests District Magistrates to submit a° Report 
upon the workixg of the rules made under the 
ourt Fees Act, 1871. 


CIRCULAR ORDER No. 2. 
Dated Caloutta, the 28th May 1875. 


Hien Coort, 
English Department. 
(Criminal.) 


More than a year having now elapsed 
since the promulgation of the rules made 
under the Court Fees Act, and the Court 
being desirous of judging how the rules 
have worked, and in what respects they need 
improvement or expansion, all District 
Magistrates uuder the Oourt’s authority are 
requested to submit, within the first week 
in July next, a careful report on the subject. 

2. The Court desire to be informed as 
to the operation of the rules— 

lsé.—In their application to complainants 
and others before the Criminal Courts. 

2nd.—As to official convenience. 

3rd.—From the financial point of view. 

3. Under the first of these heads it 
should be shown whether any injurious 
effect has been produced, or complaint occa- 
sioned, by alterations in the amount of fees, 
as compared with the practice superseded 
by the rules; whether a resort to process 
of “awg*pfrticular kind has been promoted 
or discouraged by the fees imposed. 

4. Under the second head it shonld be 
stated how far the rules have worked 


smoothly, regarded merely ns a code of 
office regulations; whether they have 
presented any renal difficulties to fairly 


iutelligent officers; whether they have been 
found to admit of easy check and conirol 
by superior authority ; whether the fees are 
considered as bearing a due proportion to 
the importance or difficulty of the services 
to which they severally apply. 

§. Upon the third head of inquiry the 
Court desira to be informed as fully as 
possible of the income derived from the 
fees, and the expenditure to be set against 
them. While on the one hand the Court 
have not considered that these fees ought 
to be, in any important sense, a source of 
revenue; on the other it is clear that the 
Government ought to be protected ngninst 
loss, not only on the whole, but also any 
given direction. 

6. It is material to know whether the 


salaries and remunerations fixed for the peons 
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and the superior officers employed in the 
serwice or execution of process, have been 
found adequate in both the higher and, the 
lower grades for the purpose of attracting to 
and retaining in the service men duly quali- 
fied Tor the duties which they are called on 
to perform, and whether the circumstances 
of particular districts demand an increase, 
or permit n reduction, in the salaries 
appointed, which, as they’stand, are appli- 
cuble to all districts. 

7. The Court desire particularly to be 
informed how far it has been practicable to 
appoint no process-server who cannot read 
and write, how mafly old officers of this 
kind, ġe., unable to read and write, have 
been retained, and for what reason. 

8. The Court expect that District Magis- 
trates will treat the subject with the care 
which its importance demands, and will 
render valuable assistance in preparing 
revised rules for acceptance by the Govern- 
ment, 

9. It will be convenient if in making 
their reports, the District Magistrates follow 
strictly the order here indicated. 


By order of the High Court, 


(Sd) W. M. SOUTTAR, 
f Registrar. 
Lay down rules for the grant of certified copies 


of documents apperimning to the record of a 
Civil Suit. 


CIRCULAR ORDER No. 6. 
Dated Calcutta, the 2nd June 1875. 
Hien Court, 

English Dep menk 


(Civil) 


A reference having been made to the 
Court as to the course to be observed in 
dealing with applications for_certified copies 
of documents appertaining to the record of 
a civil suit, the following rules are laid down 
for the information and guidance of the 
Courts subordinate to the High Court. 


RULES. 


l. A plainfff, or a defendant who has 
appenred to the suit, is entitled, at any stage 
of the suit, to obtain copies of the record 


1875. | Rules, &c. 
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of the suit, including exhibits which have 
been put in and finally accepted by thp 
Court as evidence, 

[N. B.—A party who has been ordered to file 
a written statement is not entitled to inspect or 
take a copy of a written statement filed $ by 
another party until he has first filed his own. ] 

2. A stranger to the suit may, after 
decree, obtain, as of course, copies of the 
plaint, written statements, affidavits and 
petitions filed in the suit; and may, for 
sufficient reason shewn to ‘the satisfaction 
of the Court, obtain copies of any such 
documents before decree, 

8. A stranger to the shit may also obtain, 
as of course, copies of judgments, decrees, 
or orders at any time after they have been 
passed or made. 

4, A stranger to the suit has no right to 
obtain copies of exhibits put in evidence, 
except with the consent of the person by 
whom they were produced. 


By order of the High Court, 


(Sd.) W. M. SOUTTAR, 
Registrars 


Lays down instructions as to filling up column 1 
of Judwial Statement No. 2. 


CIROULAR ORDER No. 38. 
Dated Calcutta, the 8rd June 1875. 
Hien Court, 

English Department. 
(Criminal. ) 


As it appears that, in the preparation of 
the Annual and Quarterly Statements sub- 
mitted to the Court, it has been commonly 
the practice to returd the “persons under 
trial” on the principle of exhibiting an ac- 
cused person under each of the heads of 
charge entered against 
him,* thus causing the 
same person to be 
counted according to the number of charges 
exhibited, and the apparent number of per- 
sons reported to be different from the actual 
number, the Court is pleased to lay down the 
following instruction for ee observance 
by Magistrates. 

2. An accused person diuid be exhibited 
under the principal charge only, unless he 
happens to be accused of entirely distinct 


* Vide Judicial State- 
ment No. 2, column I. 


offences supported by separate evidence, in 
which case the trial would be separate and 
the results independent. 


By order of the High Court, 


(Sd.) W. M. SOUTTAR, 
Registrar. 


Peete 


Prescribes latest dates for despatch of periodical 
Returns and Statements. 


OIROULAR ORDER No. 4. 
Dated Calcutta, the 20th May 1875. 
Hren Court. 

English Department. 

( Oivil and Criminal.) 


Muou inconvenience being caused by the 
unpunctual and irregular submission of Civil 
aud Criminal Statements by Judicial Officers, 
the Court are pleased to intimate, for the 
guidance of Judicial Commissioners, Judges, 
and Magistrates, that the several Returns 
and Statements should be invariably de- 
spatched on or before the dates noted in 
respect of each :— 

1. Mouthly Statements on the 15th of 
the month following. 

2. Quarterly Statements on the 20th of 
the month following the expiration of the 
Quarter. m ° 

8. Annual Statements on the 15th Febru- 
ary of the year following that to which they 
relate. 

2. As regards the Administration Re- 
ports, the attention of District and Sessions 
Judges is drawn to the late Sudder Court’s 
Circular Order No. 107, dated 25th November 
1850, which has never been superseded, and 
which fixes the lst February as the lajest 
date for submission of the Annual Reports ; 
that time the Court are now pleased to 
extend to the 15th February, by which date 
the Reports must be invarisbly despatched. 

8. Subordinate Courts of all kinds should 
be strictly required to submit their Returns 
in time to enable their superiors to comply 
with this order. 

4. Circular Order No. 26, dated I1th 
September 1867, paragraph 1, is superseded 
os regards the date of submission of 
Quarterly Statements. °- 


è 
By order of the High Court, 
(Sd.) W. M. SOUTTAR, 


P Registrar, 
2—B 
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Draws attention to the manner in which Plaints | under Section 29, Act VI of 1871, with the 
jerisdiction of a Judge of a Court of Small 


should be drawn up in suus against ‘Govern- 


ment, g'e. 
CIRCULAR ORDER No. 5. 


Dated Calcutta, the 22nd May 1875. 
Hie Court. 
English Department. 
(Civil.) 


Ir having been brought to the notice of 
the High Court that, in suits against Govern- 
ment, or against an officer of Government in 
his official capacity, as well as in suits 
relating to Wards of Court, plaints are fre- 
quently drawn up with an inaccurate desig- 
nation of the defendant, and an entire dis- 
regard of the requirements of the law as to 
the manner in which he should be described, 
the attention of all Civil Courts subject to 
the control of the High Court is drawn to 
the subject. 

2. Inoall suits against the Government, 
or one of its officers in his official capacity, 
the requirements of the Code of Civil Pro- 
cedure (Act VIII of 1859), Section 26, 
Clause 6, should be carefully observed, and 
no other officer named, or description insert- 


' ed, than what is there prescribed. And in 


the case of suits against a Ward of Court, the 
defendant should be described in the manner 
get fosil? in Act IV (B.C.) of 1870, Section 
69. `’ 

8. When the plaint contains a description 
of the defendant not in conformity with the 
law, the duty of the Court in which it is 
presented will be invariably to return it for 
amendment. 

By order of the Hizh Court, 


(Sd.) W. M. SOUTTAR, 
Registrar. 


—— 


Extends the use of Summons Book and Register 
to Courts of Moonsiffs vested with Small Cause 
Court powers, as well as provisions of Circular 
Qrder No. 40 of 1866 as to destruction of 
records. 


- CIRCULAR ORDER No. 7. 
Dated Caloutta, the 12th June 1875. 
Hires Court. 
English Department. 
( Civil.) 


The Court is pleased to direct that every 
Subordjpate Judge and, Moonsiff vested 


* Vide Rules of Prac- 
tice, &c., for Small Canse 
Courts, latest edition of 
Sufider Courts Circular 


Causes, whatever the 
pecuniary limits ans- 
signed, shall use the 
Summons Book and 


Orders 1 98. : R z 
pagea o Register* in use in 


Small Cause Courts for purposes of record 
in connexion with cases tried under such 
powers. j 

2. The provisions of Circular Order 
No. 40, dated 2nd October’1866, are hereby 
exteuded to the records of cases decided 
under Section 29, Act VI of 1871, provided 
the Summons Book®and Register have been 
regularly kept ap. i 


By order of the High Court, 
(8d) W. M. BOUTTAR, 
Registrar. 


Extends to authenticated copies the Rules pre- 
scribed by Circular Order No. 178, dated 13th 
May 1861, for the copying and examination of 
unauthenticated copies. 


CIRCULAR ORDER No. 8. 
Dated Calcutta, the 29th June 1875. 


HieH Court. 
English Department. 
(Civil.) 


In supersession of the rates for copying 
and examining prescribed by Circular Order 
No. 178, dated 13th May 1861, the Court 
is pleased to direct the general adoption, 
so far as they may be applicable, for authen- 
ticated as well as unauthenticated copies, 
of the rules prescribed for unauthenticated 
copies alone, in Cir- 
cular Order No. 18, 
a eee dated 28rd June 1870, 

eer Sent and extended to lower 
dated 18th July 1871. and. +o. Small Onitis 
Courts by the Circular Orders noted on the 
margin. 

2. The rates will now be as follows, viz., 
1 rupee for 800 English words and 1 rupee 
for 1,600 vernacular words, or (in other 
words) 2 annas for every 100 words in 
English and 1 anna for every 100 words in 
the vernacular, four figures counting as 
one word. A separate charge of 8 annas 
will be made for examining the number of 
800 and 1,600 words respectively. ` 


Circular Order No. 80, 
dated 19th September 
1870. 


1875.] Rules, &e. 
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3. These rates will regulate both the | that,.in the opinion of the Court, applica- 


fees charged to the public and the remuuera- 
tion paid on account of Government. ° 


tiong made by Vakeels and Mookhtears for 
the renewal of their certificates ought to be 


4, The duty of examining copies should | made in open Court, and that therefore they 


be, as a rule, entrusted to the Head Clerk 
or Sheristadar; but where this js not 
possible, the Judge of the Court should 
make any other suitable arrangement, except 
that the-copyists must not be allowed to 
examine for exch other. 


By order of the High Court, 


(Sd.) W. M. SOUTTAR, 
Registrar. 





Rescinds certain ‘Circular Orders. 
CIRCULAR ORDER No. 9. 
Dated Calcutta, the 2nd July 1875. 
HiegH Court. 

English Department. 

(Civil.) 


THE Circular Orders noted on the margin 
aie hereby rescinded, 
aud the returns pre- 
scribed therein need 
no longer be submit- 
ted. f 


By order of the High Court, 


' (8d.) W. M. SOUTTAR, 
Registrar. 


Circular Order No. 18, 
dated 1ith May 1866. 

Circular No. 28, dated 
14th August 1872, > 





ae Jor the Renewal of Vakeels’ and 
ookhtears’ Certificates to be made on Stamped 
Paper. 
No. 1441D. 
FROM 


W. M. Souttar. Esq., 


Registrar of the High Court of 
Judicature at Fort William 


in Bengal, 
To . : 
THe JUDGE OF PURNEAH, 


Dated Calcutta, the 25th June 1875. 


SE Hıiıca Court. 
English Department. 

| (Civil. 
SIR, 3 


i In reply to your letter No. 98, 
dated 18th June 1875, I um directed to stute 


should, of course, be on stamped paper. 


; I have, &c., 


(Sd.) W. M. SOUTTAR, 
Registrar. 


CIRCULAR ORDER No, 7A. 


Dated Calcutta, the 25th June 1875. 


Hien Court. 
English Department. 
(Civil.) 


Forwarpep to all District Judges and 
Judicial Commissioners for information und 
guidance. 


_ By order of the High Court, 


(Sd) W. M. SOUTTAR, 
Registrar, 


-9 a. ? 


Prescribes a Form of Return for days given to 
Civil and Criminal Work. 


CIRCULAR MEMO. No. 9. 


Dated Calcutta, the 27th May 1815. æ 
Hiesa Court. 
Eùglish Department. 


(Civil & Criminal.)  ', o 


“Every District Judge and Judicial Com- 


missioner, subject to the control of the Ligh 

Court, is'requested to forward to this office, 

with the} leaust possible delay, a statement in 

the sub joined form, showing the number of 

days given to Civil and Criminal Work, and 

the number of Sessions Trials and Criminal 
° , 3B 


b 


6 Rules, be. 


Appeals heard by the Judge and Additignal 
Judge in 1874. ° 
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By order of the High Court, 


(Sd.) wW. M. SOUTTAR, 
Registrar. 


aal 


HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 


(CIVIL APPELLATE JURISDICTION.) 


Rules for the preparation of Paper-books 
in Regular Appeals. 


Z 1. In ofl Regular Appeals, the Deputy 
Registrar shall, forthwith upon the receipt 
of the record, make and print a complete 
pod accurate list of all tho pupers coutuined 
e therein in the form given below :— 
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In these lists, columns + and 5 ‘will be 
left blank, column 4 will be filled in by the 
parti®s as hereinafter directed, and column 5 
by the officer of the Court. The papers 
are to be arranged in the order directed by 
Rule X of the Rules of 30th July 1870 as 
to Privy Council Appeals, 


2. As soon ag this list shall have been 
prepared, the Deputy Registrar shall deliver 
one copy thereof to each aypellaut or set of 
uppellants appearing separately, or to his 
or their vakeels respectively, free of charge. 
Further copies shall be supplied to any of 
the parties to the appeal at the rate of 4 
annas a copy. a 


3. Within fourteen days after receipt of 
the list above mentioned, the appellant or 
appellants shall deliver to the Deputy Regis- 
trar a copy of such list signed by such appel- 
lant or appellunts or his or their Advocate 
or vakeel, shewing by filling up column 4 of 
the list what pupers or portions of papers in 
tle record it will be necessary to read at the 
hearing of the appeul. 


4. In sugh list shall be specified not only 
the papers forming that portion of the record 
which is relied upon by the appellant or 
appellunts, but all the papers in the record so 
fur as may be necessary to enable the Court 
to dispose of the uppeal. 


5. Notice of such list having been filed 
shall be forthwith given by the Deputy Re- 
gistrar to the respoudents who huve appeared 
or their vakeels respectively. 


6. Any purty respondent or his vakeel 
may without fee inspect, and at his own 
expense tuke u copy of the list filed under 
Rule 3. 


7. Each party respondent shall, within 
fourteen days after service ou him of the. 
notice under Rule 5, deliver to the Deputy 
Registrar a copy of the list mentioned in 
Rule 2, shewing by filling up column 4 of 
the list whut pupers or portions of papers, 
if any, not marked as necessary in the list 


furnished by the appellants, he considers it 


will be necessary to have read at the hearing 
of the appeal. 


8. If any respondent considers that any 
portion of the record marked in the appel- 
lant’s list is unnecessary, ‘he shall so state, 
by writing in column 4 the word ‘* unneces- 
sary.” 

9. If any re&pondent considers that any 
portion of the record has not been marked us 


necessary by the appellants, which under 


1875.| Rules, ğe. 
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Roles 3 and 4 ought to have been so marked, 
he may, within three days after filing his 
owg list under Rule 7, and on notice to the 
nppellants, apply to the Court to compel the 
appellants to add that -portion to theireown 
list ; and if such application be granted, the 
portion so added shall be struck out of the 
respondent’s list.» 


10. If no list be filed by any respondent 
within the time specified, the paper-book 
will be made up according to the appellants’ 
list. 


11. Where several appellants or respond- 
“ents appear by one advocate or vakeel, one 
list only shall be filed by each set of parties 
BO appearing. 


12. If all or a considerable portion of 
the necessary papers have already been 
printed in any former paper-book, the appel- 
lant or appellants shall so state in his or 
their petition of appeal and in the list fur- 
nished under Rule 3. Nothing printed in 
such former pnper-book shall, except by 
special order of Court, be again printed, if 
sufficient copies of that paper-book be pro- 
curable. But copies of the former book 
shall be annexed to the new book, and a 
reference shall be made to the page in the 
former book in which each particular docu- 


ment or deposition is to be found. 


18. Immediately upon thé receipt of any 
list filed under Rule 3 or 7, the Deputy 
the 
party furnishing it an estimate of the costs 


Registrar shall moke aud deliver to 


of transcribing, translating, printing, and 
preparing the portions of the record marked 
in such list as necessary to be read, or added 
thereto by order of the Court. Ench party 
furnishing a list must, within two weeks 
after the delivery to him or them of such 
estimate, deposit with the Accountant of 
the Court the whole amount*thereof. 


14, If it shall be ascertained at any time 


that the sum deposited by any party will not 
cove? the usual costa payable in respect of 
the papers marked as necessary in the 
list furnished by him, or added thereto by 
the order of the Court, the difference shall 
be estimated by the proper officer, and shall 
be paid within two weeks after demand by 
such party. 


15. In case of any party failing to file 
the necessary list under Rule 3, or to make 
the necessary deposit under Rules 13 and 14 
in due time, the Deputy Registrar shall nt 
once cause the appeal to be set down befora 
the Division Court to which it belongs; and 
if the party in default does not satisfy tho 
Court as to his delay, the appeal may bo 
dismissed for want of prosecution, or the 
Court may pass such other order as it may 
deem proper, 


16. If the sum deposited by any party 
shall exceed the costs for which he is liable 
under the above rules, the difference shall be 
refunded as soon as the actual costs inenrred 
are ascertained. 


17. The Court may, at anytime, upon 
sufficient cause shown, enlarge the time for 
furnishing any list or making any deposit 
required by these rules. Such application 
for enlargement must be made before the 
time expires, except in special cases ; and it 


must be supported by an affidavit, stating the 


circumstances under which the delay took, 


place. It must also be accompanied by a 
certificate of the Deputy Registrar showing 
the dates on which the several directions, 


herein contained have been complied with, ° 


which certificate the Deputy Registrar shall 


grant upon payment of a fee of Rs. 2. e 


' 48. A separate account shall be kept of 
the costs of transcribing, translating, aud 
printing the papers contained in each list. 

19. The Deputy Registrar shall cause 
the portions of the record, in respect of 
which the proper deposit has been made, to 

e 4— BZ 


t 
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be where necessary translated into Bnglish, 
and shall cause the same to be printed? and 
this, together with sugh lists as aforesaid, 
shall form the paper-bock to be used by the 
Court at the hearing of the appeal. 


20. If there be separate appeals against 
the same judgment, complete lists shall be 
filed by the parties in each appeal ; and the 
Deputy Registrar shall, subject to the 
order of the Court, determine jn what pro- 
portions the deposits are to be made, No- 
thing shall be printed twice over; but refer- 
ences shall be inserted in the proper places, 
showing where the several portions else- 
where printed are to be found. 


‘ 21. No portion of the record, which is 
not contained in the paper-book, shall be 
rend at the hearing of the appeal without 
the special leave of the Court. If such 
special leave be granted, it shall be compe- 
tent to the Court to order such portion to be 
translated and transcribed or printed at the 
cost of the party requiring the same to be 
read. 

” 22. Tps costs of transcribing, translat- 
ing, printing and preparing the paper-book 
Bhall be costs in the appeal, unless the Court 
hearing the appeal shall otherwise direct. 


23. The Court may, upon the application 
of any party, and upon good and sufficient 
cause shown, give such special directions as 

So any, of ého matters to which these rules 
relate as may seem fit, and may by special 
order exempt any party from the operation 

_ of any portion of these rules: Provided 
always that the list as directed by Rules 3 
and 7 must be filed in all cases, unless the 

party can satisfy the Court that he is unable 

to prepare the list -himself, nud that he fs 
without any professional assistance in the 
litigation. « 

' 24, It shall be open to any party, at any 

time before ‘the translations are completed, 
to deposit the amount necessary for defraying 
‘oe e 


the expenses of examination of the trans- 


latiqns before the same are printed, such 
amount being fixed by the Deputy Registrar ; 
and upon such deposit being made, the 
transtations will be examined in the same 


way that the ,translations in cases appealed 
to the Privy Council are examined, by one 


of the Sworn Examiners of the Court, and 
certifled accordingly. The amount so deposit- 


ed will be allowed as costs to the party 
making the deposit, if the Court shall so 
order. K 


25. Upon special application and deposit 
of the extra costs, the record will be printed 
in the form directed by the Privy Council. 


26. In ordinary cases, 25 copies of the 
paper-book will be printed, but the Deputy 
Registrar may at his discretion increase the 
number, 
may be obtained by each party appearing 
separately free of charge. 


Two copies of the -paper-book 


27. As soon as the paper-book is ready 
for delivery to the parties, the case shall be 
inserted by the Deputy Registrar in a list to 
be hung up in the usual places; and the 
ease shall not be inserted in the list of cases 
ready for hearing uxtil four days after its 
insertion in the firat of the abovementioned 
lists. 

28. Appeals against admissions of or 
refusals to admit a will to probate shall 
be considered as Regular Appeals within 
the meaning of these rules. 

29. Every paper-book shall have printed 
on the cover a statement of the amoant of 
costs incurred by each party in respect 
thereof. 

30, These rules shall apply to all Regu- 
lar Appeals filed after the lst day of Novem- 
ber 1875. 


15th September 1875. 


. ————— 
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Casual leave to Subordinate Judges and | Draws Qttention to Circular Order No. 128 of 





Moonsiffs. à 1858, requiring a report of a new Moonsiff 
taking chargé of his office, 
' No. 1635. 
CIRCULAR MEMO. No. 11. 
From 
Dated Caloutia, the 24th July 1875, 

W. M. Sourtar, Esq, 

Registrar of the High Court of: Judi- Hres Court. 


cature at Fort William in Bengal, English Department. 


To (Civil.) 
THE JupGE or PATNA. i ae : er 

i e Tax attention of District, Judges and 

* Requiring report to be in- Judicial Commis- 

| | variably made to the Court, Sloners is drawn to 

Hiau Court, of the date on which a newly the provisions of 


appointed | Moonaff takes Ciroular Order No 
f : 7 

ee nae 128, dated ` 26th 
July 1858, which the Court regrets to ob- 


Dated Calcutta, the 20th July 1875. 


English Department, 


— (Civil,) serve have fallen into disuse in some Districts, 
Siz,—In reply to your letter No. 534, dated 
22nd J une, I am directed to say that the Court By order of the High Court, 
is not prepared to take any stepstowards fixing (Sd.) W. M. SOUTTAR, 


a limit of casual leave for Subordinate Judges 
aud Moonsiffs, and would prefer at present to 
leave the matter to the discretion of the 


District Judge.  : f 


2. I am, however, to add that the number | qyanemits Bengal Mofussil Law List and 
of days during which any Moonsiff may have explains the object of so doing, 
been so absent should be noted in the Quar- 


terly Statements, and that, when on any 
occasion the absence exceeds one day, it 
should be specially reported to the Judge, 


Registrar, 


ee 


‘ ete 
CIRCULAR LETTER No. 18368. 


Hian Covrr. 


I have &c., 
(Sd.) W. M. SOUTTAR, English Department, 
megker ` (Civil.) 
. From f e 5 
CIRCULAR MEMO. No. 10. W. M. SOUTTAR, Esq., 


Registrar of the High Court 


Dated Calcutta, the 20th July 1875. of Judicature at Fort 


Hes Covrr. . William in Bengal, 
l To. : 
English Department. ` l 
Aut Disrrior JUDGES, SUBORDIN- 
( Civil.) ATE JUDGES, AND Moonsiprs IN 


CHARGE OF MOONSIFFERB. 
Copy forwarded to all District Judges for 
information and guidance. $ 


(Sd.) W. M. SOUTTAR, Stz,—TI am directed to transmit for your use 
Registrar. | uud for record in yaur office a copy ef the 
5—B 


Dated Calcutta, the 10th August 1875. 
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Bengal Mofussil Law List: Lhe price (eight, | Forwards a Resolution of the Home Department 
annas) you will be-good enough to forward | gelative to the transportation of ierm-convicis. 
direct to the Superintendent of Government 
Printing, 8, Hastings Street. 

2, I am to.observe that as the list is 
issued for the first time, it is no doubt 
sugcdptibla of improvetnent, the object. in 
view being to make it as accurate and its 






CIRCULAR ORDER No. t ° 


Hiem Court. 


information as recent as possible. + English Department, : 
3. The attuinment of this object, I am . 
to point out, muat mainly depend on the (Criminal.) 
iminal. 


District Judges, avd, through them, on the 
pleaders themselves. 

4, Tam accordingly to request that you 
will promote the sale of this work to the 
best of your power. It is for sale to the 
public at the office of the Superintendent of 
Goveinment Printing at twelve annas per 
copy., Iam to add that should there be 
a prespect of the addition proving remuner- 
ative, the names of mokhtars might be 
included in any future lists that may be 
issued, 


Dated Calcutta, the 17th August 1875. 
In continuation gf Circular Order No. 1, 
dated the Sth February 1875, the fol- 
lowing Resolution of the Government of 
India, in the Home Department No. a dated 
l4th July 1875, is forwarded to all Judicial 
-Authorines subordinate to the High Court, 
for information and guidance. 


By order of the High Court, 


(S4) W.M. SOUTTAR, 
Registrar. 


Extract from the Proceedings of the Gov- 
ernment of India, in the Home Depart- 


ment (Port Blair ), No- ar under ` date, 
Simla, the 14th July 1878. 


I have, &c., 


(Sd.) ` ` W. M. BOUTTAR, 
Regisirar. 


mi 


Recals Circular Memo. No. 5, dated 22nd 


September 1874. l Z 
Home Department Resolution No. 2028, 


dated 28th December 1868, restricting trans- 
portntidn to the Andamans to life sentences. . 
Home Department Resolution No. 8-440- &,. 
dated 17th November 1874, re-opening the 
Andamans to term convicts. 

RgsoLUTION —THE Resolution of the 17th 
November nbove cited, explained the reasons 
which induced the Government of India to 
reverse the orders of 1868 regarding the 
| transportation of term-covvicts, and con- 
tained general instructions as to the manner 
in which the change of system should be 
iutroduced. It also declared that if it were 
possible ‘te supply the requirements of the 
Settlement . without haviag recourse to 
dacoits and habitual, thieves, it would be 
better to avoid sending men of these classes. 
It further provided that no convicts, who bad 
less than seven years to serve, Or whose 
original sentence woa for less thau ten years, 
should be sent to the Andamans ; and that, 
whenever practicable, the proportion in exch 
despatch should ba one term-convict to 
every three life-convicts. The exact propor- 
tion whieli term-convicts ‘shauld bear at the 
Settlement. to life-convicis was, however, 


© @ e 
- CIRCULAR MEMO: No. 3.’ 


Hien Court. 
English Department. 
(Qriminal.) 
Dated Calcutta, the 14th August 1875. 


Tue Court having learnt that the publi- 
cation of their letter No. 1283, dated 22nd 
September 1874, to the address of the 
Seksions ‘Judge of Rungpore, has led to 
misconception, and possibly to some laxity 
in respect of the recording of evidence in 
criminal cases, which was not the intention 
of the Court in publishing tha Jétter in 
question, are pleased to recall ‘the Circular 
Mémo., No. 5, dated 22nd September 1874. 


: < By order of the- High Court, :: 
T (Sd:). © W, M. SOUTTAR, 


2 6 & er des 3 > Registrar. 


aac" SS 
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left to be afterwards decided. ‘On this point, 
General Stewart’s views were, that ghe 
number df term-convicts should be sufficiént 
to make their weight felt; to effect which, 
there should be, lie thought, at least one-third 
term-convicits to two-thirds life-convicts. ° 


1 2. -The Government of India were at the 
same time. informed that the Settlement was 
able to. provide immediately for 1,200 term- 
convicts ; and as .term transportation had 
ceased for some years, it was anticipated that 
there would be no difficulty in complying 
with General Stewart’s requisition. It was 
supposed that there would be a sufficient 
accumulation of term- -prisoners in the jails of 
the several. provinces to ndmit of a sufficient 
number of term-convicts being selected, 
whose acquirements rendered them specially 
eligible for transfer, and that it would be un- 
necessary to recruit from others belonging 
tothe more troublesome classes. These ex- 
pectations, however, have not been realised. 
It has been found that comparatively only a 
few term-convicts were eligible for trans- 
portation, as Courts of Session have abs- 
tained as n rule from passing other sentences 
of transportation than for life. In fact only 
195 altogether appear to have been trans- 
ported since the 17th November last. 


8. It is clear, therefore, that the required 
proportion of term to life-convicts at the 
Settlement is far from. being attained at 
present. Prior to the recent change of 
system, the proportion of such convicts was 
about one-tenth of the whole; for there 
were 7,669 convicts of all classes in the Set- 
tlement, of whom 733 were term-men, from 
which number the releases of the year‘have 
to be deducted. It is evident, therefore, that 
to attain the required proportion, a large 
number is btill required, and that the require- 
ments of the Settlement cannot be supplied 
if the restrictions mentioned in paragraph 1 
are maintained. Moreover, General Stewnrt 
has since urged the transportation of dacoits 
and habitual criminals, ratber than check the 
supply of the necessary number of term-men. 


` 4, It bas also been represented to the 
Government of Indin that any restrictions 
attached to sentences of transportation intro- 
duce an elément of uncertainty into judicial 
sentences. A Judge may desireto award a 
sentence of term trausportation as the punish- 
ment best suited to the offenge committed ; 
but as long as the cairying. out of such a 
sentence is contingent, not upon ‘judicial con- 


siderations, but upon the demand at Port! l 


Blair fof term-convicts, he will not know 
whethér effect will ba given to the sentence 
actually passed, or whether some other pun- 
ishment’ will be substituted for it. Hoe may, 
therefore, hesitate to pass an order which 
may be disregarded. 


5. Upon consideration of all these cir- 
cumstances, the Government of Indian bave 
resolved that fot the next few seasons, and 
until the desired proportion of term to life- 
convicts has heen attained, da many as possible 
of the former who havo not less than s-ven 
years to serve shall, be transported to Port 
Blair, subject only to the restrictions as to 
physical capacity, prescribed in Home De- 
partment Orders Nos. 22-1329-1878, dated 
18:h March 1868, and Nos. 669-675, dated 
9th April 1878. Prisoners of the sweepor 
class are, however, exempted from the pro- 
visions regarding fitness for hard labor, and 
it will be sufficient if they are capable of 
performing the ordinary duties of their caste ; 
and, in order that Courts of Session may no 
longer be deterred from passing term sen- 


.tences of transportation by the consideration 


that such sentences may not be enforced, 
local Governments are requested to tnke the 
necessary measures for acquainting Judicial 
Officers with the purport of this Resolution, 
and to invite their attention to Section 59 of 
the Penal Code. 


6. It should be understood that thess 
orders are applicable to male convicts only ; 
female convicts should not for the present be 
sent tothe Andamans, except under sen- 
tence of transportation for life. 


OrpEeR.—Ordered, that this Resolution be 
forwarded to local Governments and Adininis- 
trations for information and guidance, to the 
Superintendent of Port Blair, and to the 
Foreign ‘Department of the Government 
of India. 


(True Extract.) 


(Sd.) ARTHUR HOWELL, 
Offg. Secy. to the Govi. of India. 


}@ 
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Discrepancies as to cases transferred in uarie pleased to determine* that Moonsifs shall in 


Statements, A. and B. 
CIRCULAR ORDER No. 10. 
Dated Calcutta, the Tih September 1875. 
Hrena Court. 

English Department. 

( Civil.) 


Tre Court is pleased to declare that the 
provisions of the 


“Statement B. Whenever fragt portion of 
the columns shewing cases re- h & f 
ceived ‘by transfer,’ under Paragrap o 
each of the several classes Circular Order No. 
differ from the corresponding, o9 dated 26th 
columns for cases dts bef l 
‘by transfer” an explanation January 874, 
of the discrepancy should (which, for facility 
be Bhat the column of of reference, is 


reproduced on the 
margin) are equally applicable to the State- 
ments A and C, and to determine that, when 
a suit or miscellaneous cense is transferred 
from one Court to another, the date of the 
transfer by the one Court shall be considered 


for the purposes of the Civil annual and quar-. 


terly returns, to be the date of its receipt by 
the othar» 


By order of the High Court, 


(Sd.) W. M. SOUTTAR, 
l Regisirar. 


=a 


Titles for Moonsiffs. 


e CIRCULAR ORDER No 11. 
Dated Calcutta, the 10th September 1875. 


Hiena Court. 


English Department. 
j (Civil.) ; 
e 
On the representation of the High Court, 


* Vide letter from Secre- and n the instance 
tary to Govæmment of India, of His Honor the 
2313B4 dat An No. Lieutenant Gover- 
ee 2lst August nor His Excel- 


lency the Viceroy 
and Governor-General in Council has been 


tuture be addressed in official correspondence 
as ® Rai Bahadur” if Hindoos, and. “ Khan 
Bahadur” if Mahomedana. 

2. It is to be clearly understood that the 
titles are in no way personal, and will cease 
to be held when office is vacated. 

3. The forms of address now enjoined 
supersede those prescribed in the Suadder 
Court’s Circular No. 9, dated 6th July 1838, 
so far as Moonsifs are concerned. 


By order of the High Court, 


(Sd.) W. M. SOUTTAR, 
Registrar. 


Petitions in Nagri to be accepted by Civil Courts 
and Clerks to learn the Nagri character. 


CIRCULAR ORDER No. 12. 


+ 


Dated Calcutia, the 11th September 1875. 
Hian Courr. 
English Department, 


(Civel.) 


Ar the instance of His Honor the Lieute- 
nant Governor, the Court is&plensed to direct 
that petitions in the Nagri character be ac- 
cepted by Civil Courts equally with thoge in 
Urdu. 

2. Judges of Civil Courts of every grade 
in the province of Behar are enjoined to sea 
that their clerks make themselves acquainted 
as soon as possible with the Nagri character’ 
where they do not already know it. ‘The 
Court will expect Judges to be firm in resist- 
ing prejudices or passive opposition in the 
matter, aud it is requested that the progress 
made be specially reported on in the next 
Annual Report. 


By order of the High Court, 
(Sd.) W. M. SOUTTAR,’ 
Registrar, 


1875.]  . Rules, &e. 


Forwards a letter of the Government of India 
forbidding the transportation to ihe Andamans 
of female term-convicts, è 


* CIRCULAR ORDER No. 5. 
Hien Cvorr. ° 
English Department. 
( Criminal.) 


Dated Caleutta, the 24th November 1875. 

In continuation of Cireular Order No. 4, 
dated the 17th August 1875, the correspon- 
dence received under nu endorsement from 
the Government of Indian in the Home De- 
partment, No. 18—477, dated the 28th 
October 1875, is forwarded to all Judicial 
Authorities subordinate to the High Court 
for information and guidance. 


By order of the High Court, 


(8a.) J. H. BELCHAMBERS, 
Deputy Registrar, in charge 
of the Office of Registrar. 





No. 18—477, dated Simla, the 28th 
October 1876. 


Endorsed by the Government of India, 
Home Department. 


Copy of correspondence forwarded to 
local Governments and Administrations, and 
to the Foreign Department, for information, 
in continuation of paragraph 6 of Resolu- 
tion Nos, 9—321-832, dated 14th July last. 





No, 4711, dated Simla, the 28th 
October 1875. 


From A. P. Hower, Esq, Offg. Secretary 
to the Govt. of India, Home Dept. to the 
Officiating Superintendent of Port Blair. 


In reply to your letter No. 700, dated the 
16th ultimo, I am directed to express concur- 
rence in your views regarding the objections 
to the transportation of female term-convicts 
to the Andamans, 


No. 700, dated Port Blair, the 16th 
September 1875. 


From MAJOR-GENERAL C. A. Barwe Lt, 
Offg. Supdt, of Port Blair and Nicobars, 
to A, P. HowELL, Esq., Offg. Secretary to 
the Govt. of India, Home Dept. 


I mave the honor to acknowledge the 
receipt of your letter No. 833 of the 14th 
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July, enclosing a Resolution of the Govern- 
ment of India of the same date, on the 
subject of.the transportation of term-convicts 
duriog the ensuing season, and drawing my 
attention to the ‘last patagraph of the Reso- 
lution regarding the transportation of female 
term-convicts, and inviting a full expression 
of opinion thereon. 

2. In reply I beg to state that the reasons 
which were given in favor of the transpor- 
tation of male term-convicts can in no way 
apply to females, and I am of opinion that 
term transportation in their cense is by no 
means desirable. The demand for intra- 
mural work in the Settlement is small, and the 
employment of females on suitable extramu- 
ral labor isnot possible. The accommodation 
for females is also limited, and male term- 
convicts are not permitted to marry. 

8. Under these circumstances, I consider 
that the transportation of femnle te:m-cou- 
victa to Port Blair should be prohibited. 


Circulates a Financial Resolution relating to the 
Cancellation of Stamp Labels on certain Docu- 
ments before issue. 


CIRCURAR ORDER No. 13. 


Hran Court. "~ -° 


* English Department. 
(Civil.) 
Dated Calcutta, the 2nd December 1875. 


Ix continuation of Circular Order No. 24, 
dated 7th December 1874, and in modiff® 
cention of the orders of the Government 
of India annexed thereto, n copy of Financial 
Resolution No. 88738, dated 24th September 
1875, is circulated for the information and . 
guidance of all Civil Courts subordinate to 
the High Court. 


2. All officers concerned will take card 
to.conform exactly to,*the instructions of 
the Government of Indin in this respect. 


By order of the High Court, g 
(Sd.) J. H. BELCHAMBERS, 


Deputy Registrar, in charge 
of the Office of Registrar. 
e 


l4 Rules, &e. ` 
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No. 83878. "w 


GOVERNMENT OF INDIA, 
FINANCIAL DEPARTMENT. 
Simla, the 24th September 1875. 


: Read again the following papers regarding 
the procedure to be adopted in cancelling 
Court fee labels attached to copies, : certifi. 
cates, &¢,:-— 

Financial Circular No. 

November 1870. 
Financial Circular 

October 1874. 

' Read algo the following papers :-— 

Letter from Registrar, High Court, Calcutta, 
No. 1556, dated 8th July 1875. 
Letter from Chief Commissioner, 
- Provinces, No. 
August 1875. 

REsOLUTION.—The Governor General in 

Council observes that, under the provisions 
of the Court Fees’ Act, the cancellation of 
stamps must be effected by the Court or 
office receiving the document to which a 
stamp has been affixed. 
' 2. His Excellency in Council is not 
satisfied that the rules at present in force 
provide adequate security for the stamp 
revenue in the case of labels affixed to 
certified copies of papers which are frequently 
only imperfectly obliterated by the Court 
issuing these documents, 

3. In supersession, therefore, of existing 
orders on the subject, the Governor General 
in Council is pleased to direct that the Court 
or office issuing copies, certificates, or other 
similar documents liable to stamp duty ‘shall, 
before issue, cancel the labels affixed to them 

y punching outa portion of the label in 
such & mmuer ns to remove neither the 
figure head, nor that part of the label upon 
which its value is expressed. As an 
additional precaution, the signature of the 
. officer attestiug the document, with the date, 
should be written across the label and upon 
the paper on either side of it, as is frequently 
adone by persons signing stamped receipts. 

Or'bER.—Ordered, that the foregoing 
Resolution be forwarded to all local Goveto- 
ments and Administrations for information 
and further orders, and that a copy be sent 
to the Registrar of the High Court, 
Calcutta. . 


3362, dated 80th 
No. 6307, dated 29th 


Central 
2699—116, dated 8rd 


J. A. BOURDILLON, 


“  . Off. Under Secy. to the Govt. of India, | - 
a ° i 


Direcis ihat from the 23rd December 1875 to 
January 3rd 1876 shall be observed as close 
hoðtdays in all Civil Couris, j 


. GENERAL LETTER No. 4. 
° Hien Courr. 
English Department. 
(Civil.) 
Dated Calcutta, : the 1st December 1875 


His Honor the Lieutenant-Governor having 
directed by Norifi- 


è Vide Caleatia ‘Gasette 
of 24th November 1876, Cation of the 8th 
Part I, p. 1488. November 1875 


“that ‘all cuteheries 
and offices throaghout Bengal shall be closed’ 
from Thursday, the 28rd December 1875, 
to: Monday, January 8rd, 1876, both days 
inclusive,” the High Court in the: exercise 
of the power vested in it by Section’ 17 
Act VI-of 1871, is pleased -to diréct the 
observance of the days in question as close 
holidays in all Civil Courts in the Lower 
and Non-Regulation Provinces. 


By orJer'of the High Court, 
(Sd.) ` J. H. BELCHAMBERS, 


' . Deputy Registrar, in' charge 
of the Office of Registrar. 





‘Promotion of protai peons, how bo be aii 
CIRCULAR ORDER No. 14. 
' - Hias Court. - 
English Depar tment. 
© (Civil) 
_ Dated Calcutta, the 4th December. 1875.- 


WiTH reference to Rule 1 of the Rules 
framed under Clause III, Section 20 of the 
Court Fees Act (VIZ of 1870), the Court 
is pleased to declare that it was not the 
intention that every peon able to read and 
write should be promoted to the first grade 
on completion of three years’ approved 
service; but that a certain proportion of 
peons, which should vary according to 
circumstances: from one-third to oné-balf, 
should be in the first. grade, and that three 
years’ approved service was required to make 
them eligible for that grade. 


By. order of the High Court, 


(64) J.H. BELCHAMBERS, 
i Deputy Registrar, in charge 
. + Of the Office of Registrar, 
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CIRCULAR ORDER No. 16. 


Rules, &e. High Court. 15 


( | 
NOTIFICATION. 


The following list of days to be observed in the 


year 1876 as close holidays in the 


Subordinate Civil Courts has been La bee and is published by the High Court of Judica- 


ture at Fort William in Bengal, in 
Act VI of 1871. 


o exercise of the power vested in it by Section 17 of 


eS eee 


Names of Holidays. English date. 









New Year's da 
two days following. 


and the] Ist to 8rd January 





Number 


Bengali date. of days. 


Days of the week, 
































18th to 20th Poos 1282... | Saturday to Monday 


8 
e 
Eed-uz Zoha ..- | 7th and 8th ot | (a) | 24th and 25th Poos ,, | Friday and Saturday |2 ,, 
Busunt Punchomi sis om ES aud lst | 18th and 19th Mugh,,...| Monday and Tuesday |2 4 
ebruary. á 
Mohurrum _| 9nd to 6th February (5) | 20th to 24th Magh ,,...) Wednesday to Sunday |5 ,, 
Shibo Ratri 3rd and 24th February | 12th & 18th Falgoon,, ... | Wed. and Thureda 2 4s 
Dole Játrá , | 10th and 11th March `... | 28th & 29th Falgoon,, ... | Friday and Saturday 2 y 
Akheri-chahdr Shumba... | 22nd March ees | 10th Choitro 1) = | Wednesday we | 1 day 
Baroni Gunga Snan .. | 28rd March .. | 11th Choitro n se | Thursday pe ie E i 
Sreeram Nobomi . | 8rd April ... | 22nd Choitro n» e. | Monday ee ae 
Fateha Donzdahom _... | 8th April (o) ... | 27th Choitro ye | Saturday poral ie mere 
Mohabishub Sánkránti ... | [ith April as. | 80th Choitro 3 | Tuesday Ae) kia 
Soo Friday and the day | 14th and 15th April... | 8rd and 4th Bysak 12 Friday and Saturday | 2 days. 
following. 
Queen’s Birthday ... | 24th May ... | 12th Jolstee ys | Wednesday ww | 1 day. 
Dushohara Gunga Snan(d)| 1st June ... | 20th Joistee n- | Thursday E ae 
Ruth Jattra* ... | 28rd June .. | 10th Assar n ee | Friday wee Lk. y 
Oolta Ruth* ». | Ist July ^. | 18th Assar p.» | Saturday PE E gy 
Junmo Ostomee ` | 19th and 18th August ... | 29th & 80th Srabun y ... | Saturday and Sunday 2 days 
Shub-e-Barat ; ... | Brd September (a) . | 198th Bhadro n s | Sunday a. | 1 day. 
Day after eclipse of the | 4th September . | 20th Bhadro » «- | Monday aren ee Wee 
oon. 
Dussera Vacation, includ- | 18th Sept. to 19th Oct. | 8rd Assin to 4th Kartik | Monday to Thursday | 32 days. 
ing Mohaloya, Doorga ' ; 1288. 
Pooja, Lukhi Pooja, ee, o 
Dewali and Bhatriditia, 
Eed-ul Fitr | 19th & 20th October (f) | 4th and 5th Kartik ,„ ... | Thursday and Friday |2 ,, 
Juggodhdtri Pooja* . | 26th and 27th October ... a oy ae sarang „ «- | Thursday and Friday |2 4, 
th Kartik to 2nd Augh- 
Chutter Mela { a anaes ae ran 1284 F. Monday to Saturday |6_,, 
ae i 15th to 20th Kartik 1288 B 
Ras Poornima (4) .. | Lst November ... | 17th Kartik nee | Wednesday . | i day. 
Kartik Pooja.* 14th and 16th November re eave and lat Tuesday & Wednesday | 2 days. 
oa ie ugüran n 
Christmas day and the| 25th to 27th December | 11th to 18th Poos ,,.. Monday to Wednesday |3 
two days following. 
Eed-uz Zoha | 27th and 28th Dec. (¢) | 18th and 14th Poos ,,... | Wed. and Thursday 2 se 
° e 
I 
C. O. 24A of 29th December 1878 is heteby cancelled. 
Hien Court, &0., W. M. SOUTTAR, a 
The 17th December 1875. Registrar. 
(a) If the moon be not visible on the 27th December, the Court will be closed on the 8th and 9th January. 
(%9 If the moon be not vimble on the 28th January, the Court will be closed from 3rd to 7th February, pE 


be not visible on the 27th March, the 


holiday will fall on the 9th April, Sunday. a 


Ras Poornima ( 


vide infra) is to be observed in Qrissa inatead of this day. 


(a If the moon 


e) If the moon be not visible on the 20th August, 
If the moon be not visible on the 18th October, 


(g) These days are to be observed in the Districts of Bhagulpur, 


the Court will be closed on the 4th September. 
the Court will be closed on the 20th and 21st October. 
Gya, Patna, Sarun, Shahabad and Tirhoot 


only. 

i) This day is to be observed in Orissa only, instead of “ Dushohara Gunga Snan” (vide supra). 

oF Ifthe moon be not visible on the 1bth of December, the Court will be closed on the 26th and 27th 
‘December. 


* Those days are not to be observed in the Districts of Bhagulpur, Gya, Patna, Sarun, Shahabad and Tirhoot. 
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TITLES 


OF - 


ACTS PASSED BY THE GOVERNOR GENERAL OF INDIA IN COUNCIL 


IN THE YEAR 1874. 


e 
I. An Act for the quieting of Titles depending on judgments delivered by certain 


43 8 R 


S 


£ 


VIII, 


XV. 
AVI. 


Settlement Officers in the North-Western Provinces. 


to consolidate and amend the law relating to the office and duties of 
Administrator General. 


to explain and amend the law relating to certain Married Women, and for 
other purposes. 


to control recruiting in British India for the service of Foreign States. 


to invest the Assistant Commissioner in charge of the Kullu Sub-division 
of the Kéngra District with certain appellate powers. 


to consolidate and amend the law relating to appeals to the Privy Council 
from decrees of the Civil Courts. 


to provide for the appointment of Municipal Committees in Towns in British 
Bartia. and for other purposes, 


to provide for the exercise of the powers hitherto exercised by the 
Lieutenant-Governor and Board of Revenue of Bengal in the territories 
forming the Chief Commissionership of Assam. ee 


to consolidate and amend the law relating to European Vagrancy. 
to amend the Law relating to Salt. 
to amend the Code of Criminal Procedure. 


to provide for the exercise, in Sylhet, of the powers of the Lieutenant- 
Governor and Board of Revenue of Bengal. 


to provide in the Panjab and elsewhere for the guardianship of European 
ritish Minors, r" ” o 


to ascertain the enactments in force in various parts of British India, and 
for other purposes. 


for declaring the local extent of certain Enactments, and for other purposes. 
for the repeal of certain Obsolete Enactments. 


` 
a 


l INDEX: 
| a 
ACTS PASSED BY THE GOVERNOR GENERAL OF INDIA IN COUNCIL 
IN THE YEAR 1874. 





ABATEMENT of suit on death, resignation or removal of administrator 


general aia $ ji II 34 
ABODE of poe sued, delivery of notice at T ae oe VII 40 
Plaintif. 
ABOLITION, see Tee 
Anstracts of estimates of receipts and Propose for expenditure ... Vil 34 
ABUSE, see Trust. 
ACCOUNT of receipts from minor's property sis eve ba ALT 18 (a) 
See Separate. 
Accountant QENERAL, Madras, payment to, of unclaimed assets H 62 
Bombay, payment to, of unclaimed assets m 62 
Madras, claim to be proves to satisfac- 
tion of ” è 63 
Bombay, claim. to be proved to satisfac- 
tion of bie ees vue ds 5 63 
Accountine for rates ‘ee ase VII 13 
Accounts of estates in charge of administrator general és F um 43-44 
audit of administrator general's aes si 45-51 
' excluded in sending record with appeal to Queen si VI | 11 (8) (3). 
to be passed by guardians... vee ose XIIL, 18 (b) ` 
See Assets, Books, Separate, Statements. 
Accusap, forwarding of, for execution of sentence XI 32 
ACCUSED PERSON, evidence before committing magistrate admissible 
if taken in presence of, isi ai XI e 2Q 
explanation of judgment or oner to ane see y 
ACQUITTAL, see Judgment, 
Acr not affected by repeal vee ss oe ove XVI 
Act VIII of 1835 repealed... XVI | 1 & sch. 
X of 1886, in force throughout Bengal, except its scheduled 
districts .. XV |6& sch. IV 
in force throughout North- Western Provinces, ex- 
cept scheduled districts therein ace » | 7 &sch. V 
part of sections 2, 3, 4 repealed XVI |1&sch ° 
XX of 1836, in force throughout Bengal, poop ‘ite scheduled 
districts ... XV |6&ech. IVY 
part of sections 2, 3 repealed XVI |1& sch. 
XXI of 1886, in force throughout pil except its scheduled 
districts XV |6 &sch. IV 
in force throughout North-Western Provinces, 
except scheduled districts therein ... » |? &sch V 
partly repealed sos ove pee ' eee . XVI ‘l & sch. 





Act (continued) 


RAVI of 1836, in force dongani British india, except sche- 
duled districts ... 


part of sections 1, 2, 3, 4 repealed 


II of 1837 repealed 


IV of 1837, in force throughout British India, except ‘scheduled 
districts .., 


part of sections 1, 2 repealed 


VI of 1837 partly repealed 
XXII of 1887 repealed ... 
XXIX of 1837 repealed .. 
XXXVI of 1837, in force ‘throughout Madras, except ‘ite sche- 
duled districts 
art of section 2 repealed 
VII of 1888 repealed. 


X of 1838 repealed 
XI of 1838, in force 


XII of 1838, in force ‘throughout Madras, except its scheduled 
dis 


et 


406 


aea 


throughout Bengal, except its scheduled 
districts ., 


tri icts ous 


partly rep 
XVI of 1888, in force throughout Bombay, except its scheduled 


enled 


y districts .. 3 
part of sections 2, 3, 4, 5 and section 6 ‘repealed... 

XVIII of 1838, in force throughout ‘Bombay, except its ache- 
duled districts 


part of sections 1 to 6 repealed 


wee 


¢nt 


XIX of 1888, in force throughout Bombay, except ita echeduled 
districts 


part of sections 2 to 15 repealed 


XXII of 1838 repealed 


XXV of 1838, in force throughout I British Tndia, except sche- 


duled districts 
XXIX of 1838, part of sections 2 to 13 and 17 to 22, “24, 25, 26, 
30, 33 repealed .. 


WII of 1839 répealed =... 


IX of 1839 repealed 


XX of 1839, in force throughout Bombay, except its scheduled 


districts ... 
part of sections 1, 2, 3 repealed. 


~ XXIV of 1839, part of sections 2 to 8 repealed 


bva 


e+e 


obs 


ea@ 


Ben 
ete 


ete 


VIĻ of 1839, in force ‘throughout Madras, except its scheduled 
districts . 


+b 


eet 


AXLK. of 1839, in force throughout British India, except sche- 
duled districts 

XXX of 1839, in force throughout British India, except sche- 
duled districts 

°XXXII of 1839, in force thronghout British India, except sche- 
duled districts . 


VI of 1840, in force throughout British India, except scheduled 


districts 
partly repealed 
VIII of 1840, in force throughout Madras, except its scheduled 
districts 


, IX of 1840, part of section 2 repealed 
. X of 1840, part of sections 2, 3 repealed 


one 


een 


aa 


AV of 1840, in force throughout ae except ‘ita ache- 
duled districts... 
repealed, so far as relates to Bombay "Regulation 


XV 


of 1827 


BV Leof 1840, in To throughout Madras, ex except ita soheđaled 


ene 


bar to extension of . 
partly repealed 


J } 


ane 


tse 


AVI 
XV 
AVI 


XVI 


XVI 


sch. 


— ed OD 


j= pd j pH 


4 & sch. II 
1 & sch. 


S& ach. UL 
1 & ach. 


5 & sch. II 
I & ach, 


5 & ach. [IL 
1 & sch. 

1 & sch. 

3 & ach, I 

1 & sch. 

4 & ech. IT 
9&sch. Vil 
1 & ach. 

58 & ech. IM 
1 & sch. 

1 & ach. 

8 & sch. I 

3 & sch. I 

8 & sch. I 


8 & sch. I 
1 & sch. 


4 & soh. LI 
1 &fseh. 

l & sch. 

5 & ech. IM 
1 & ach. 
4& ar IT 


8(f) 
1 & seb. 





Act (continued) 


AIX of 1840 repealed 


XXIII of 1840, part of sections 2 to 7 repealed X 5 
I of 1841 repealed vee wee ves one 
VII of 1841 repealed eos ee 


VUI of 1841, part of sections 2, 8, 4, 5, 7 repenled . 


X of 1841, in force throughout British India, except acheduled 
districts .., 
; part: of sections 2 to ‘6, 8 to 12, 14 to 19, 21, 23 to 
26 repealed 
-~ XI of- 1841, in force throughout British India except scheduled 
districts... eee 
saving of extension of wee ve 


part of sections 3 to 17 repealed . 
XII of 1841, section % in force throughout Bengal, “except its 
schedulededistricts Sai ane was 
l part of section 2 repealed __... 
. XVII of 1841, in force throughout British India, except sche- 
` duled districts ... on wes 
part of section 3 repealed ... 
XIX of 1841, in force throughout British India, exoept sche- 
duled districts 
part of sections 2 to 19 repealed ac eee 
XXIV of 1841, part of sections 2, 4, 5 repealed ee eee 
AXVI of 1841, part of sections 3, 4, 7,8,9 a 
XXVII of 1841, part of section 2 repealed 
LV of 1842, section 20 and t of sections 1 to 4, 6 to 19, 21 
to 24 repealed se o ow. ee 
VI of 1842 repealed ” 
LX of 1842, in force throughout British India, except scheduled 
districts ... 
XII of 1842, in, force throughout "British India, except sche- 
duled districts ws 


t. B 


gaving of extension of ves vee 
part of section 2 repealed .. vee 

XII of 1842, in force throughout Bombay, except its sche- 
duled districts ... oe 


part of sections 2 to 8 repealed 
XVI of 18.49, in force throughout Bombay, except its ache- 
duled districts ... ane ore a’ 
It of 1848 repealed 
V'of 1843, in force throughout British India, except “scheduled 
districts... see 
part of sections 1 to 4 repealed . oe 
XI of 1848,.in force throughout Bombay, ies So ita scheduled 
districts... oe 
part of sections 2 to 15 repealed oie 
AU of 1848 repealed oe aie 
XIV of 1843, sections 6 and 7, application of i 
II of 1844 repealed 
VI of 1844, in force throughout Andras, except its scheduled 
districts ... 
section 6 and part of sections 8 to 15 repealed 
XVI of 1844, preamble and part of section 6 repealed 
XIX of 1844, in force throughout iene except its scheduled 
districts... sas ye ves 
VIH of 1845 repealed... soe see eve T 
_ XXI of 1845 repealed 
i of 1846, in force throughout Madras, except its scheduled districts 
‘In force throughout Soba except its scheduled 
districts "T 
art of sections 1 t@ 13 rep pealed ... 
II of 1846, sections 1, 5, 6, in force E Bombny, except 


its scheduled districts 7 as PA 


r 


1 & sch. 
9 & sch, VIL 


3 & sch. I 
3 & sch. E 


1 aay f 


6 & sch. IIT 
1 & ach. 


6 & sch ILL 


‘1 & sch- 


3 & sch. I 
1 & sch. 


5 & seb. ~% 
l & sch. Me 
l & sch. 
4 
2 & sch. 


4 & ach. II 
1 & sch. 
1 & sch, 


6 & sch. IO 

l & sch. 

l & sch. 

4 & sch. II 
o 


5 & sch. III 
l & sch. 


5 & sch. IIT 


ove eee ¢ eee eae aes 





iV INDEX, 
| Acr, | NEC 
d 
Act (continued) 
III of 1846, part of sections 5, 6 Madras, bee XVI | 1 & sch’ 
IX of 1846, in force throughout dras, eee its scheduled 
districts ... eee ee AV |4&sch. II 
XI of 1846 repealed oi we : XIV |2& sch. IT 
part of sections 2, 3, 4, ‘5 repealed AVI | 1 & sch. 
IX of 1847, in force throughout Beng peer ita scheduled 
districts ... eee sag XV |6& sch. IV 
part of sections 2 to Gand 9 repealed ... AVI |1&sch.. 
XX of 1847, in force throughout British peal pa sche- 
duled districts TA n XV |3 & ach. I 
‘ part of sections 3 and 5 to 16 repealed ... . XVI {1 & sch. 
X of 1848, repealed in part sii Sti Lee XV |9& sch. VIL 
XIV of 1848, part of section I1 repealed... AVI |1&sch. ~ 
XX of 1848, in force throughout Bengal, except its ‘scheduled j 
districta ... ose XV |6&sch. IV 
VIL of 1849, no commission to executors, &e., under probate; 
&c., granted since passing of as I 56 
TX of 1849 repealed i XVI {1 & sch. 
X of 1849, in force throughout Madras, except its scheduled 
districts... XV ;}4& sch. I 
Il of 1850, no commission to executors, &o., "under probate &o., 
ted since passing of, It 56 
V of 1860, in force throughout British India, except “scheduled 
districts ... yai ees ou XV |8 &sch. [ 
IX of 1860, part of section 6 repealed l XVI |1& sch, 
XI of 1850, in force throughout British India, except scheduled 
districts ... XV |3 & ach. I 
XII of 1850, in force throughout British India, except scheduled 
districts XV |}8&sch.1 
XVIL of 1850, in force throughout ‘British India, except sche- 
duled districts one ` XV 8 & sch, I 
XIX of 1850, in force throughout British India, except sche- 
duled districts ... XV |3 &sch. I 
part of sections 5 and 23 repealed eee XVI |1& ach, 
X ŠI of 1850, in force throughout British on except sche- 
duled districts ... ise sas XV |8&sch I 
XXXIII of 1860, part of section 1 repealed sas XVI | 1 & sch. 
XXXIV of 1860, in force throughout British India, except 
scheduled districts ss. XV |3&sch.I 
XXXVII of 1850, in force throughout British India, except 
scheduled districts ... sii XV |3&sch I 
of section 8 repealed XVI | 1 & sch. 
XLIV of 1860, in force throughout Bengal, except its scheduled 
districts XV |6& sch. IV 
Di of 1852, in force throughout Bombay, except its acheduled 
j districts ... aie XV | 5 & sch. UT 
section 9 repealed... XYI | 1 & sch. 
VII of 1852, in force rona lont seis ne its scheduled 
distri eee oe XV 4 & sch. I. 
bar to pera of: . aay sae es T 8 (F) 
part of section 4 repealed ee nee XVI | 1 & sch. 
XI of 1852, part of section 1 repealed ae XVI | 1 & sch 
XXI of 1852, in force throughout poate except its scheduled 
r districta ose ‘a eee aes XV | 5 & ach, TI 
XXIII of 1852 repealed... "$ aes ‘ne ove AVI |l & ach. 
XXV of 1852 repealed ... VI | 2 & sch. 
XXX of 1852, in force throughout British India, except 
scheduled districts jia sid éns XV |3&sch.I 
section 9 repealed XVI | 1 & sch. 
XXXII of 1852, in force throughout British India, except 
scheduled districts .., AV |3&sch.I 
I of 1858, ineforce throughout British India, except “scheduled 
districts XV |38 &scht 


y l Act. | Bec. 
ee O S, E 
Act (continued) ' ; 

VIL of 1863 repealed in part ... he XV | 9 & sch. VII 
XLI of 1853 repealed .. ae © ans ies ae XV |9& sch. VIL 
XVII of 1858 repealed ... sis ss XV |9 & ech. VIE 
XVIII of 1853, part of section 16 ‘repealed — XVI {1 & sch. 
XIX of 1863, section 26, in force throughout Bengal, except l 
its scheduled districts... XV |6 & sch. IV 
j - in force throughout N.-W. Pro- 
vinces, except scheduled districts 
therein aa sas oes si 7 & sch. V 
XX of 1853, in force throughout Madras, except its scheduled 
districts . XV |4& sch. IL 
in force throughout Bombay, except its scheduled Í 
districts ... a 5 & sch. DI 
XVI of 1854, in force throughout N.-W. "Provinces, except 
scheduled districts therein XV |7& sch. V 
XVI of 1854, in force throughout British india, except 
scheduled districts XV |3 & sch. I 
part of preamble and of section 2 and sections 
32 and 83 repealed ___... XVI | 1 & sch. 
XXXI of 1854, in force throughout British India, except 
scheduled districts si XV |3 & sch. I 
part of title, of preamble ‘and of section 13 
and section 19 repealed ove XVI | 1 & sch. 
XXXIII of 1854 repealed tis XVI | 1 & sch. 
X of 1855, neono 10, in force throughout. ‘Madras, ‘except its 
scheduled districts XV |4& sch, Il 
in force throughout Bombay, except its 
scheduled districts 3 5 & sch. IIL 
XI of 1855, in force throughout British India, except “scheduled 
districts .. XV |3 & sch. 
XII of 1855, in force throughout British India, except scheduled 
districts . XV |3& sch I 
XII of 1855, in force " throughout British India, except 
. scheduled districts . XV |3 & schSI 
XIV of 1856, in force eee ean except its scheduled 
districts .. ese XV 4 & sch. IL 
repealed ... wise se a XVI {1 & sch, 
XVIL of 18565 repealed ... XVI | 1 & sch. 
XXI of 1855, in force throughout Madras, except its scheduled 
districts . XV |4& ech. IL 
XXIII of 1855, in force throughout British India except 
scheduled districts ji XV |3 &ach.I 
art of section 1 repealed XVI | 1 & sch. 
XXIV of 1855, in force throughout British India except 
scheduled districts... i XV |3& asch I° 
part of section 1 repealed AVI | 1 & sch. 
XXVIII of 1855, in force throughout British India, except 
l scheduled districts XV |3&schI 
XXXII of 1855, in force throughout Bengal, - ‘except its 
scheduled districts... XV |6 &sch. IV 
part of section 18 and section 19 repealed ... XVI |1& sch. 
XXXVII of 1855 repealed XIV |2&sch. I 
VII of 1856, in force throughout Madras, except its scheduled 
districts.. XV |4&sch. IE 
‘ in force throughout Bombay, ‘except its ‘scheduled 
i districts... » | 5 & sch. UL 
IX. of 1856, in force throughout British India, except "scheduled 
districts 1. XV |3&səh L 
XI of 1856, in force throughout British India, except scheduled 
districts ... asic one XV |3&ech I 
art of sections 2, 4 rep vealed ‘vk XV? | 1 & sch. 
XII of 1856, in force throughout Bengal, except its scheduled 
districts vee nee one eee one e XV 6 & sch, lV 
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Acr (continued) y 
of 1856, in force throughout N.-W. PAO a sched- : 
uled districts therein pi XV |7 & ach. V 
XLI of 1856 repealed in part ... sii sue u XVI | 1 & sch. 
XIV of 1856 repealed... XVI |1 & sch. 
AV of 1856, in force throughout British India, except scheduled 
districts .. s ss XV |3 & ach. I 
XIX of 1856 repealed... XVI |1& sch. 
XX of 1856, in force throughout B except ita scheduled 
districts . = engal, i XV |6 & sch. IV 
in force throughout. NW. Provinces, except 
scheduled districts therein ... 5 7 & sch. V 
XXT of 1856, in force P pugnont Sone eacop: its scheduled 
districts . iii XV |6 & sch. IV 
XXY of 1856 repealed ... see ‘as t. XVI | 1 & ach. 
IV of 1857, part of section 4 repealed as XVI l &sch 
VU of 1857, in force ETRA Madras, except its scheduled 
districts ... Jäi jix isi XV l4&ach. II 
X of 1857 repealed ws XIV | 2 & sch. I 
XI of 1857, m force throughout British India, except “scheduled 
districts .. XV |3&sch.I 
SIL of 1857, in force throughout Bengal, except its scheduled 
districts XV |6 & sch, IV 
in force throughout N.-W. Provinces, except 
scheduled districts therein . m 7 & sch. V 
XXI of 1857 repealed in part ii XVI |l& sch. 
XXV of 1857, in force throughout British India, except 
scheduled districts aie ove sie XV |3&ech. I 
XXIX of 1857, part of sections 4, 6 repealed XVI | 1 & ach. 
I of 1858, in force throughout Madras, except its scheduled districts XV |4& ech. II 
parts of section 6 repealed XVI |l & sch. 
IL of 1858, in force throughout British India, except scheduled i 
districts ... XV |3& sch. I 
SIV of 1858, in force ee Madras, except its scheduled i 
districts . ee ove XV |4& sch. I 
XXII of 1858 repealed .. XV |9&sch. VIE 
XXXI of 1858, in force throughout Bengal, except ity scheduled 
districts . one one XV |6 & sch, 1V 
XXXII of 1858 repealed... wee one ste XV |9 & sch. VIL 
XXXIV of 1858, part of section 81 repealed XVI | 1 & sch. 
XXXV of 1858, in force throughout British India, except 
scheduled districts sas XV |38 & sch. I 
AXRKVI of 1858, in force throughout British India, except sched- 
uled districts ss XV |3&sch.I 
part of sections 6, 7, 17 repealed | XVI {1 & sch, 
XXXVII of 1858, section 3 repealed XVI |1 & ach. 
AL of 1858, in force throughout Bengal, except its ‘scheduled 
districts... XV |6 & sch. IV 
in force throughout NW. Provinces, except 
scheduled districts therein ... - 7 & sch. V 
I of 1859, in force throughout British: India, except ‘scheduled 
districts . s. sus re XV |8 &schI : 
part of section 112 repealed aes XVI | 1 & sch. 
I of 1859, in force throughout British India, except ‘scheduled 
districts .. oes one . XV |3 &sch. I 
section 11 repealed... ove ee XVI | 1 & sch. 
VII of 1859 repealed. XVI |1 &sch. 
VIII of 1869, in force throughout British India, except schedaled 
e districts ... a eee ad XV |3&schl 
See Code of Civil Procedure. 
IX of 1859, sections 16, 17, 18, 20, in force throughout Bfitish 
qndia, except ‘echeduled districts dite XV |38 & echt 
X of 1859, s. 160, reference under, of cases, by collectors to 
deputy collectors su. Bou. she wae ois I 2, 3 


+ 
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Act (continued) 

X of 1859, validation of certain decisions of officers acting under I 6 
decision of suits and questions under 5 7 
presumption as to proceeding% under Ji a 9 

XI of 1859, in force throughout Bengal, except its scheduled 

districts ... si KV |6&sch. IV 

XII of 1859, part of section I repealed Vie XVI | 1 & sch. 

XIV of 1859, section 15 in force throughout British India, 

except scheduled districts ` XV |3&sch I 
XV of 1859, in force throughout British India, except scheduled 
districts ... s.o r T XV |3&sch. I 

XVIII of 1859, section 1 repealed ia XVI |l & sch. 

XXII of 1859 repealed ... XVI |1 &sch. 

XXIV of 1859, in forge throughout Madras, exceptits scheduled 

districts gel ne XV |4&sch. II 
section 12°and part of section 52 repealed XVI | 1 & sch. 

VIII of 1860, part of section 18 repealed - sg XVI |1l& sch. 

XVI of 1860 repealed... XVI }1 & ach. 

XXI of 1860, in force i ution British India, except ‘sched- - 

uled districts i XV |3&ach.I 
- part of sections 1, 18 repealed XVI | 1 & ach. 

XXII of 1860 repealed ... zits aa ai XIV | 2 &sch. IL 

section 7 repealed ... XVI [1 & sch. 

XXI of 1860, in force throughout Bengal, except its scheduled 

districts wae ag ee XV, |6&sch E 
art of section 1 repealed ve XVI | 1 &sch. 

XXVII of 1860, in force throughout British oe except sched- 

uled districts ... : XV [3 &sch.f 
section 1 repealed XVI | 1 & sch. 

XX VIL of 1860, in force throughout Madras, except its sched- 

uled districts . XV |4& ech. II 

XXXI of 1860,-sections 37, 38, 39, “and part ‘of sections 25, 41 

repealed XVI |] & seh 

XLVIII of 1860, part of title and of section 4 repealed XVI | 1 & ech. 

V of 1861, enrolment of municipal police under VII ee > 
s. 34, provision as to offences mentioned in m 33 
section ll repealed X 1 & sch. 

LX of 1861, in force throughout British India, except ‘scheduled 

districts... ™ XV I3&sch.I 
bar to extension of, to Bombay... bi a n 8 (g) 

XIV ‘of 1861 repealed i XIV |2 & seh. LL 

XVII of 1861, part of section 1 and section 3 aomi XVI | 1 & sob. 

XXIIT of 1861, no appeal from decree final under... VI 6 

in force throughout British India, except sched- 
uled districts sce XV j3&sch.L on 

TLL of 1862, in force throughout British India, except ‘scheduled e e 

districts ... sits XV f3&sch.I 

YIK (Bengal) of 1862, sections 3, 4 4 repealed XVI |l & seh. 

II of 1863 repealed l eee VI | 2 & sch. 

UI of 1863 repealed in part ves ase XV /|9.& sch. VII 

IV (Bengal) of 1868 repealed _.... ii XIV |2 & sch. I . 

IV of 1863, section 4 repealed XVI |l & sch. 

VI of 1863, in force throughout British India, except scheduled ea} XV |8&sch.I 

districts... eve oes AV |9 & ach. VIL ae 

XI of 1863 repealed I 1 = 

XIV of 1863, declaration as to powers described in “ection : of 

gs. 8 and 10 explained ‘3 3, 4 
validation of certain decisions of officers. sotn 
under eee s.s + pee een ees 9 6 
decision of, suits and questions under ... js Wee 
presumption aa,to proceedings under ... 99 9 
XVI of 1863, in force throughout British India, ee scheduled 
districts.. PR XY |3&spçh.I 
XIX of 1863, part of section 2 repealed XVI |1 & sch. 


I of 1864 repealed 


INDEX.. 


Act (continued) 


XX of 1863, part of preamble and of section 22 repealed 4, 

XXIII of 1863, in force throughout British India, except sched- 
uled districts ... 

XXXI of 1863, in force throughout British hate, except sched- 

uled districts ... ee ove 


III of 1864, in force throughout British India, git scheduled 
districts 
VI of 1864, in force a British India, except “scheduled 


districts... eee 
sections 9 and 10 repealed apes “PO eas ve 
VII (Bengal) of 1864, modification of i a 


levy of salt-duty under 
VII of 1864, section 4 repealed... 
XVII of 1864, administrator general may be appointed offical 
trustee under oer 
vesting of assets for purposes ‘of 
a. 10, official trustee to stand as if appointed under 
XIX of 1864 repealed a.. ove eee pee een 
section 4 repealed „œ 
XX of 1864, in force throughout aac except its scheduled 
districts ... vee 
XXIV of 1864 repealed .. ses coe 
I of 1866 repealed one 
II of 18665, in force throughout British India, except scheduled 
districts... ima aes 
IL (Madras) of 1865 repealed a Si 
IV of 1865, see Administrator Generals Act, 1865. 
X. of 1865, see Indian Succession Act. 
XI of 1865, in force throughout British India, except scheduled 


districts ... 
XV of 1865, in force PEA British India, except scheduled 
districts . “eae .. sto 
LA of 1865 referred to. 
of 1866, in force throughout B British India, except scheduled 
districts .. eee 
XXIV of 1865 repealed .., vee a one sei 


XXX of 1865, section 2 repealed ... 
T (Madras) of 1866, bar to extension of certain regulation where 
it is in force 
Y of 1866, in force throughout British India, sa ae “scheduled 
districts... 
IX of 1866 repealed sins 
X of 1866, in force throughout British India, except | scheduled 
e districts eee one 
repealed in part 
See Indian Companies’ Act. 
XXI of 1866, in force throughout British India, except sched- 


uled districts 
section 2, and part of sections 34, ‘and 35 ro- 
Pp ed so eve eon see 
XXV of 1866 repealed in part... eee ou 


XXVII of 1866, part of section 2 and section 56 repealed 
XXVIII of 1866, in force throughout British India, siti 
scheduled dytricts ... 
part of section 1 and section 47 repealed .. 


J (Madras) of 1867, sections 6, 7 cae one eee 
TIL of 1867 in force in Batna strip .. ssi one 
2 section 18 repealed = «s. 
IL (Bombay) of 1867, saving of extension of enactments where 
it is in force ere 


vin 8f 1867 repealed a ‘ie 
YIL (Bombay) of mee ere 12 repealed .. s.. ove 


r 


4 


1& sch. 
8 & sch. I 


3 & sch, I 
9 & sch. VIL 


8 & sch I 


3 & sch. I 
1 & soh. 
2 

3, 4 
1 & ech. 


EY 
32 
6 
2 & sch. IL 
l & sch. 


5 & sch. ITI 
9 & sch. VII 
9 & ach. VIL 


3 & sch. I 
1 & sch. 


3 & sch. I 

8 & sch.’I 
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8 & sch. I 


l & sch. 
1 & sch, 
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3 & sch. I 
9 & sch. VIL 
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9 & sch. VIL 
3 & sch. I 
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Act (continu 


INDEX. 


Vill (Madras) of 1867, part of section 81 repealed ... 
X. of 1867, in force throughout British ae sa a scheduled 


districts aoe 
XIII of 1867, part of section 3 repealed ase ine 
XIV of 1867 in force in Satna strip one aide šas 
section 7 repealed œ. ove 
XVIL of 1867, part of section 3 and section 26 repealed ; 
XIX of 1867, seċtion I repealed ... is ese 
XXII of 1867, section 3 ae hae eee ae ja 
XAILV of 1867 "repealed .. Ssg pee 


not to affect law as to petty estates ... 
XXV of 1867, in force throughout British i one sche- 
duleg districts ... 
IV of 1868 repealed 
saving of extension of laws to villages mentioned in 
VIII (Bengal) of 1868 repealed... 
X of 1868, in force throughout British India, except scheduled 


districts ... aes ves 
XVULI of 1868, section 4 repealed... ee ies se 
XXII of 1868 repealed ove nes 


XXV of 1868, part of section 1 and section 25 repealed 
I (Madras) of 1869 repealed = 
XI of 1869, in force throughout Madras, exoept its scheduled 
districts ... ši 
section 3 and part of section 4 repealed ... 
XV of 1869, in force throughout British aes except sched- 
uled districts 


part of sections 7, 8 repealed — ues Si 
XVI of 1869, section 4 repealed ... R sii 
XVIL of 1869, part of sections 17, 45 repealed sie 
XIX of 1869 repealed ... se eee re 
AX of 1869, sare of section 26 repealed sas or s 
XXI of 1869 repealed ws 


XXII of 1869, s. 7, compensation to reminds, &e., ‘under 
repealed .. 

XXIV 1869, 8. 2, modification of 

in force throughout Madras, except i its sched- 
uled districts. 

XXV of 1869 in force in Satna strip 

I of 1870, in force throughout British India except : scheduled 
districts ... s. 

IY of 1870 repealed eee 

V of 1870 repealed so far as it Telates to the administrator 


eral a via m 
part of preamble repealed T ave eee 
X of 1870, see Land Acquisition. i 
XXT of 1870, section 5 repealed ... one 
XXVI of 1870, part of section 1 repealed ... aig 
I of 1871, part of séction 1 repealed ai ove, ee 
I of 1871, part of section 1 repealed ise sis oes 
III of 1871, part of section 1 repealed , „s ie . 
IV of 1871, part of section 1 repealed eee bee ave 
V of 1871, part of section 1 repealed se oe ees 
VI (Madras) of 1871, bar to extension of enactments where it 
is in force die “9 i 
VI of 1871, section 1 repealed bas bes a, 
VI of 1871, part of section 1 repealed ` eas ose aoe 


IX of 1871, see Limitation Act. 
X of 1871, part of section 1 and section 88 ee ie 


XII of 1871 repealed ... ny 
XIII of 1871, part of sections 1, 4 ‘repealed — meat 
XVI of 1871, part of section 1 repealed sr ove ^ 


XVIL of 1871, part of section 1 repealed ,,, S0 T 
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Acr (continued) 

XVIIL of 1871, part of section 1 repealed .. ive 
XX of 1871, part of section l repealed, ae 
- XXI of 187 1, part of oe repealed ...° : 


XXIV of 1871, part of section 1 repealed ... 

XXY of 1871, part of section 1 repealed .... 

XXVI of 1871, part of section 1 repealed ... sii 
XXVI of 1871, part of section 1 repealed... "ene 
XXVI of 1871, repealed ‘ibs 
XXXL of 1871, ‘part of section 1 ‘repealed... wee 

II (Bengal) of 1872, part of section | Eee ie 
II of 1872, part of section 1 repealed oe ase 
VII of 1872, part of section 1 and sections 3, 4 repealed 


e 
= 


VUI of 1872 repealed... oer 
. X of 1872, part of section 1 repenled ose es ; 
XI of 1872, part of section 1 repealed se ee Paii 
XIII of 1872, part of section 1 repealed ses a 
XV of 1872, part of section 1 repealed _... ane sn 
“XVIII of 1872, part of section 1 repealed .. i 


XXI of 1872, part of section 1 repealed... 
XXII of 1872, e of certain suits and | questions accord- 


XXVI of 1872 pele ene 
I of 1878, part of section 1 repealed 


` I (Bombay) of 1873, section 1 and schedule A repealed 


IT of 1873, part of section 1 repealed oes 


ILM (Bombay) of 1873 repealed... one nee 

‘IV of 1873, part of section 1 repealed - s ove 
V of 1878, part of section 1 repealed T ove ose 
VI of 1873, part of section 1 repealed ve ois one 
VII of 1878, part of section 1] repealed abe sa 
IX of 1873: provisions of, applied ... ae sae one 
art of section 1 repealed ae ay sis 

XI of 1873, part of section 1 a cea vee ae 

of 1873 repealed... sist A vee 

I of 1873, section 5 repealed .. oon” ee 

XIV of 1873, part of section | repealed ve ies 

XV of 1873, part of section 1 repealed _,., is 

XVI of 1873, section 2 repealed ... des 


V of 1874, preamble and section 2 repealed 
VI of 187 4, section 2 and schedule repealed 


Acrs, presumption in favour of judicial and official 


of administrator general excepted from provision 

done by administrator general prior to revocation .., 
termination of liability for m 

done, words referring to, extend to illegal ‘omissions 

in force throughout thé whole of British India, except the 


scheduled districts... one eee 
See Enaciments, Police Acts, Proceedings. 
saving of power to extend one aie 
in force in scheduled districts, operation of, not affected n. 
past, proof of, not affected mee isé ave ase 
ADDITION to number of members of committee ... ses 
to bye-laws and rules T s. 
ADEN scheduled eee jas ee 


EER grant of certificate at request of person entitled to.. 


See Right.. 
without taking out letters of administration . ... 
© in scheduled districts. sai 


À DMINISTRATION-BoxND not et nae from administrator general. ... 


ADMINISTRATIONS closed, sch 


ule of, to be exhibited 


a Nght of, against a certificate-holder oes ove 


See Liability, Transfer. ... 


p= pes pi pd eee p pe pd pi pd pd pa pl pd pd pd pd paad pad Pett bei red ed peed pe ped 
te ge Se 
fe =] te | 
S O S 
È o E 


= e e l e i pd jei j 
m 
CG 
E~ 


8 (c) 
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; 6 
19, 20 
sch I, pt. IT 
sch. 6, pt. IL 
36 


37 

6 

12 

44 (a) 
39 
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ALLIED STATES, see eee Subjects. 
ALLOWANCE of guardian’ P ais 
Aums, certificate to be void in ‘case of holder asking singe 
See Begging, Vagrant. ' 

ALTERATION Of bye-laws and rules es © wes ° an ene 

of notification as to enactments as 
AMENDMENT, see Limitation Act. 
AMENDS, see Tender. 


AmeRICA, persons born in, included ... sis 
ANDAMAN AND NıcoBAR IsLanps, commencementin, of certain sections 
! scheduled a ear 


"INDEX. xl 
——————— eee ee Se ee SS eaeec$80 0s 
it i ° | ACT. | DEC, 
I 
ADMINISTRATOR GENERAL, act relating to office and duties of avs H 
in each presidency $3 4 
not to hold other office without sanction... a 9 
right of, to letters of administration .. 3 15, 16 
power to direct him to administer to 
certain estates si 7 17 
administration to, where no executor or 
* no next-of-kin fully entitled 4 20 
distribution by, of assets of estates of 
soldiers A 21 
may in any case apply for administration 
within a month: ... ‘i 23 
povoked letters of administration voidable 
only as regards ' «.. 5 24 
authdrity given to, by past grants of ad- 
ministration i 3 29 
auditors may summon ‘and examine “a 47 
administration by, of military estates... i 65 
See Appointment, Commission, Costs, Designa- 
tion, Estates, Grants, High Court, Liabı- 
lities, Office, Offical trustee, Officiating 
Adminstrator General, Petitions, Qualifica- 
tion, Receiver, Removal, Rights, Security, 
Suit, Sureties, Suspension, Trading. 
ADMINISTRATOR QENBRAL’s Act, 1865, rule as, to assets received 
since passing of iI 53 
ADMINISTRATORS not entitled to commission ; II 56 
ADMIEALTY JURISDICTION, exception of se es sa: VI 1 
ADMISSION of appeals or sibs ave VI 4—16 
of appeal, when court may declare i jiz jj 12(a) 
` ADVANCBMENT, see Maintenance. 
ADVOCATE GBNBEAL, procedure of, on auditore’ report of ie aaa II 50 
Arrmavir of fitness of guardian, form of sae XIN sch, I 
AFFIRMATION as to title of claimant to administration and as to value 
of assets we bar ees z II * e38 
administrator general may ‘take 1. in sia t} 38 
auditors may administer and examine on . «. i i 4T 
AGE, see Minor. - 
Aaunt of ship, liability of, in case of TaImE sailors okeomie g 
; vagrant .. IX 31 
defined “ ug 32 
of ship bringing animals, liability. of, in case of vagrancy of 
Europeans coming in char as 32 
AGENTS for sale of animals, liability of, in case of vagrancy of 
i Europeans coming in charge s. si IX 8l 
AGRBEMENT With vagrant... ane IX | 16, 17, 18° 
punishment for refusing to embark according to ous a 21 
to repay, charges recoverable as if under «u as j 3l 
AgmueE included in presidency of Bengal a aa 3 
and Mairwara, guardianship of minors in si ee XIII } 
and Mairwdra scheduled ‘ase ses ya i XIV | sch. I, pt. IX 


XV |sch. 6, pt. IX 


~ XMI 18 (d) . 
LX sch. I 
VIL 19, 20 
XIV 3 prov. 
© 
IX 3 (a) 
IX ] 


XIV |sch.Iþt. VII 
XV |sch.6,pt.VUL 


0 


me 


e 


~~ 


xn , INDEX. 








AnpaMAn IsLanps included in presidency of Bengal bes 
Animas, jiability in case of ee of muo pests coming in 
charge of si 


~ Ankuan VALUR, see Buildings, Houses, "Lands, Lighting- rate. 


a 


č 


APPRAL, validation of certain decisions on eee 
successful in lower court on ground of want of authority ... 
on merits allowed, where decree obtained in first court on 

ground of want of ae! is declared void . ate 
limitation of . vee 
from order refusing certificate for purpose of appeal D 
against order for execution of decree of Queen in council 
submitted case to be dealt with by ss court as an ves 
from sentence of sessions judge a ar 
from sentence of death aoe eee - ont 


limitation of Saes 
bar to enhancement of santenes on rejection of i. 
notice to respondent on admission of ... iiss ove 
orders enforcible ad if made in ode es 
from orders as to minora, by deputy commissionérs in Burma 
salon certain decisions valid and only subject to i. or 
10 Kulu oon eee ove ove 
from decrees of prize-courts, exception of eee “ae 
admission of sve pei 4 sai vie bee 
bar of certain ane eae vee eet 
proceedings pending sts oie 


to Queen, power to give directions as to o eie a of | 


to Queen in council, rules relating to, made 
of Act ... nee 
under Act, rules and restrictions applied to er 
saving of Queen’s pleasure as to receiving or rejecting .,, 
See Privy Co Rates. 


transfer of oon ove eee 
ÅPPELLANT, effect of failure of, ie farnish additional paul, i 
ee retrial of oad bed bee Bee 

See Security. 


APPELLATA Counts to recognize jurisdiction in certain suite 
certain decrees and orders of, void .. eat 
to rehear appeals on merits in certain cases, 
ieseni to court to order administration of estate... 
for recall of administration oT to ad- 
ministrator general “es 


by person desiring to appeal oes oes 
time allowed for making i ne gi Ai 
of money paid to’ committee tbe sea 
e. © of money and proceeds of effects of vagrant ee 
` | See Guardian, 
APPLICATIONS for appointment in place of Sadat removed or 
resigned s vee ties we 
Arporstmant of administrator general s.e vee ue ses 
of municipal committees.. ses ea 7p 
in place of guardian deceased. oe bie 
Ree Applications, Governor, Guardian, Officers, Suc- 
cessor. 
not affected by repeal wes ies 
Aerop to committees, notificatiqn of ... sie 
made under tepealed A A ; ove eee 
APPURTENANCES, B60 Burldings. 
ARAKAN- Hitt Tracts scheduled © wy ove ae ans 
Anmy, see Non- Commissioned Officers, Soldiers. ` 
ARREARS, recovery of he. ae re sai 
Angust, married Woman not liable to... es sive sis 
"of vagrant without warrant ... eos Sere - aiy 
e With or without wgrrant T ts sits ae 


s l] 
4 


efore passing i 


| Act. | Src 
Uu 3 
IX 32 
I 6 
” 8 -~ 
. ” 8 
39 8 
10 
20 
9 
21 
22 
e rjo 
99 23 
39 26 
” 27 
XII 8 
33 8 
i I 5 
V 2,3 
VI I 
. 4—16 
6 
4 17, 18 
n | 17 (d), 18 
22 
$ 24 
J 25 (a) 
XI 11 
VI 18 
XI 28 
I 6 
39 8 
91 8 
19 
19 26 
VI 7 
99 8 
VIL 24 
IX 13 
xm 24 
IL 5 
VIL 5—8 
XI 21 
XVI 1 
VIIL 8 
IX 2 
XIV | sch. I, pt. XI 
XV | sch. 6, pt. XI 
VIL 44 ` 
III 8 
IX 19' 
XI 1 


INDEX. 





AxBTickEs OF AGRBEMENT by vagrant, form of 
ÅRTICLES oF Wak, distribution of nasets in case of persons subject to 
limited administration in cage of persons subject to 
administration to estate of persons subject to 
savin see 
AssAu included in oe of Bengal : 
Act to provide for exercise of certaiñ powers in 


transfer of Praet to... Fas ae ose 
guardianship of minors in es se eve 
scheduled eee one 
AssavLTine, see Police. 
Assusamunt of value for taxation in oy ae S 
Assgasmants to be confirmed ... pes Sea si 
< AsseTra’ defined sis ia awa 
statement as to, in petition oes pee 
administration in case of danger of misappropriation, 
deterioration or waste of .. ove 


power to enjoin care of, until right of succession or ad- 
ministration ia ascertained . 
distribution of, after one year from grant of administration 
carried to separate accounts, provision as to Sei 
of estate, power to require proof of value of... Bias 
right of creditor against unadministered nee wide 
collected, commission on i acs pii 
disbursed, commission on saa 
carried to separate account, a distribution ; 
transfer of, to official trustee, a distribution 
collected, maximum commission on... eve em 
keeping and investing, on deposit of ... aoe 
unclaimed for 15 years to be credited to Government “a 
transferred tò Government, recovery of, by future claimant 
See Custody, Deposit, Investment, Surplus. 
AssIGNMENTS, account of, to be kept... eee 
for expenditure on account of seamen iis 
Assistant COLLECTORS, validation of certain decisions of s.. 
See Powers. 
Assistany COMMISSIONER of Kulu may hear certain appeals ose 
appeals from orders of . 

Assistant Distaicr SUPERINTENDENT oF Ponce may be invested 
with jurisdiction 
of justice of the 
peace . 

AssoctaTion, liability of, for certain of their servants ems 

vagrants eee ‘es one eee ei 

ATTENDANOR, see 'Wiinesses. 

Aonrr of administrator general’s accounts ove ; 

of accounts of municipal committees ase seis vee 

See Examination. 

Avpirors, appointment of, ... 
to examine schedules and accounts and report to Govern- 


ment se TE vee 
empowered to summon witnesses and call for books, &c... 
to ascertain and settle coats and expenses sai ss 
to report to Government errors and irregularities vee 
AUSTRALIA, persons born in, included ... toe aie . 


AUTHENTIOATION, see Translations. 
ÅUTHORITY, see Power. 


Ban, admission LO sas eos oor vee eee 
holding to, of person declared a vagrant ... ve vee 

BALANCR, see Payment, Refund. 
Bang having government’ treasury aaea sli fand to 
be kept iu .., Aa ;i sa bas 
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Bízárs, counting posts of, for taxation.. 
Bacana, a for 


Benares, family domains of aii of, scheduled, 
Bencar, scheduled districts in T eve a on 
enactments in force throughout the whole of, exbept 
scheduled districts therein ... sag ses 
See Presidency, Regulation. 
Bequxsts to executors and others, saving of ss... sve 


Breras, see Registration. 
BoarD oF Revanus or Bencar, exercise of powers of, in Ags 
- transfer of powers of in By hat 
Boats, tax on, Hes one vee 
See Fees. ; 
Boxear, rate of commission to administrator general of ... 
- alteration of rate of commission of aiinisteatoe poner of 
publication of new rulesin_.. 
duty on salt imported into Central Provinces from 
scheduled districts in n vis A 


enactments in force throughout the whole of emcee 
scheduled districts therein .. ‘i 
bar to extension of Act LX of 1861, to 
See Accountunt General, Act, High Court, Presidency, 
Presidency Town, Presidency Towns, Regulation, 
Supreme Court. 
Bonn to be given by administrator general ie 
Borns, see Estates. 
Booxs to be kept by administrator penen 
auditors to report as to 
papers, vouchers and documents, “auditors may call for 
accounts and statements in addition to those prescribed si 
See Suocessor. 
Bovk$anres of parts where enactments in force ... ji 
Bounpary-Quustions, settlement of ... 7 
Bruacg, see Insult. 
of trust, liability for, of members of committee ... 
Barris Burma included in presidency of Bengal see 
guardianship of minors in ane 
meaning of ‘Court’ in see 
Bee Deputy Collectors. 
Burrish Burma Mounioran Act, 1874 .. 
Berrisn Inpia, Act to ascertain enactments in force in parts of, 
Acts in force throughout the whole of, except the 


. scheduled districts ... 
Barrisa Sunsnocrs, liability as to sailors not being, who are discharged 
and become vagrants sae a 


Buppuusts, administration to estates of persons other than 
power to direct administrator general to administer 
estates of sins eee 
power to direct collection of ‘assets of estates of 
certificates in cases of persons other than 


duties of district judge in respect to assets 1 in his joris- 


diction left by persons other than 
See Hindús, Marriages.® 
Burnas, tax on, according to annual value 
large, counting posts of, for taxation 
r belonging to minors to be maintained 
' See Lands; Lighting- Rate, Occupiers, Water- Rate. 


Busnes at meetings of committees ss ase al 
of committee, rules as to conduct of ... ies n.t 
j See Preparation. 


Bre- Laws, power of committee to make 


12 exp. 
23 
sch I, pt. IV 
sch. 6 pt. IV 
sch. I, pt. III 
ach. 6, pt. ILI 


6 
56 


sch. I, pt. IL 
ach. 6, pt. IL 


5 
8 (8) 





INDEX. XV 
en a aIaļaļalaaloŘ—o u ooa = 
° | Act. | SEC 
® 
Brg-Laws (covtd.) 
alteration, repeal or addition to Vu 19 (g) 
penalty for infringement of ... one j 42 
prosecutions for infringement of ° í 43 
See Confirmation, Rules. 
'CÁcuár comprised in Assam ... one ee ass en Vill sch. 
CALCUTTA, see Presidency Town, Presidency Towns. 
Canczx, see Proceedings. 
Cantormant, see Mordr, 
CANTONMENTS, inclusion of, in towns under Act... ; see VII 4 
Carr Corony, persons born in, included oor ‘we aes IX 3 (a) 
CARRIAGES, tax ON s. sa sie cae. ae VII 12 (d) 
CARTS, taxes on ‘ie ris “ee ie Vil 12 (d) 
See Fees. o 
Casg, submission of, to high court, when court disagrees with jurors... XI 21 
Casting Vors of chairman of committee es ee wie VIL 10 (1) 
CENTRAL Provinces included in presidency of Bengal ... ose iI 3 
salt-duty in ste a9 Py X 3 
uardianship of minors in ii XIIL l 
scheduled districts in se ses XIV |sch. I, pt. VL 
i XV | sch, 6, pt. VI 
CERTIFIOATE of administration, charge of effects until issue of wee II 64 
as to value of subject-matter or fitness of appeal VI 9 
j notice to opposite party on application for ... sii 5 9 
effect of refusal of ` =... Te ‘a p 10 
of non-liability to become vagrant Mo IX 9 
as to building being fit for work-house 5 11 
of previous conviction Jii sts ss 24 
CERTIFICATES, grant of, by administrator general ase I] 36—41 
power to make rules as to grant or refusal of VI 22 (b) 
given under repealed Act one eo IX 2 
Oertirisp Cory of declaration of vagrancy IX 33 
CERTIFYING, see Record. 
Camaran at meetings of committees .. seus i VII 10 (b) Cly 
Cufxpa ZaminpAnis scheduled a XIV |sch.J,pt VI, 
. XV | sch. 6, pt. VI 
CHARGER, see Form., , 
when to be prepared ils sei XI 16 
to jury, supply of copy of s. sue a 25 
CHARGES, see Costis, Preferential. 
CHAATTÍSGARH ZAMINDARBIS scheduled ... - ee on cot XIV | sch. I, pt. VI 
XV | sch. 6, pt. VI 
Cunrpwéra sAcinvAdris scheduled XIV | sch. I, pt. VI 
XV | sch. 6, pt. VI 
CHIEF Comarestonse, see Central Provinces. 
Cusp COMMISSIONER, Assam, delegation of powers to ʻi sii VILI > 2 
i delegation to, of certain powers exercis- 
; able in Sylhet vii ae XII 2 
c CHIEF COMMISSIONRR, Beirisa Bursa’ , 
P defined see sxe e si s VII 2 
may declare intention to extend Act as oe ‘ 3 
to consider objection to extension of Act ... ss k 3 
may extend Act eee p nee sse "a 3 
may define limits of towns + 4 
may declare union of towns : eae 5 4e 
name of municipality formede... 5 4 
' may appoint or direct appointment of ‘committees M 5 
may fl} up vacancies ‘ an es í 5 
may fix time and manner of election ‘ive i 5 
qualification of electors ... d ae . > 5 
may make rules fgr regulating elections i: K 5 
may remove members of committees n 6 
may add to number of members ... ait R i 6 
may appoint ex officio members... hi i 1 
° 


@ 


. CHITTAGONG, hill-tracts of, scheduled ... oe 
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‘Curer Commissioner, Brirish Burma’ (contd.) 
may appoint or sanction election of president and 
vice-president oe poe 
direction by, as to mode of publication 
` report to, on objection to proposed taxation 
sanction of, to imposition of taxes 
approval by, of tax other than those specified 
confirmation by, of assessments of taxes ... 
power of, to make and alter rules for collection of 
taxes ees 
confirmation by, of rules and bye- Jaws. 
direction of, as to time, &c., of publishing bye-laws ... 
power of, to authorize members of committee *to 
remove nuisances a aes 
sanction of, to buy and sell land . TE 
power of, to cancel committees’ acta, &e. ... ss 
to abolish sanctioned rates and taxes eos 
power of, to make assignments from port-fund 
sums required by, for police, to be provided 
statements of accounts to be: submitted oftener than 
annually if directed by 


accounts to be examined and audited as 3 directed j 


b sos jà 

estimate to be submitted as directed by „u a 
abstracts to be published as directed by ... sis 

may make rules as to cost and class of works s 
may notify that land is required for municipal pur- 

oes “a 

detaulti _ members of committee may be sued in 
court directed by a a sis Te 
Cro COMMISSIONERSHIP of Assam ee bes 
allied states not within any ; 


. Cures, see Mehwaest. 


CHILDREN, application of Act to ase eae ee A 


CHuUTLÁ Niate scheduled... sae oe 


Cram to be made by creditor before suing administrator general 
See Proceedings. 


Oxnatmanr to administration, power to require proof of title of ... 


npa of, against unadministered assets __ 

assets transferred to Government, procedure of 

CLAIMANTS, see Creditors. 

Cope or Crv Procapurs, proceedings to have force of commission 
° under i a Seo 

applied to cases of minors i. 

Copa oF CRIMINAL Procapurs, provisions of, as to place of trial, 

applied aie ese ses 
provisions of, as to nuisances 


4 


person exercising certain powers. 


, under a t Magistrate’ ... a 
justice of the peace with powers 
‘ under sae 
° : recovery of fines according to 


jurisdictgon given by 

provisions of, applicable to Euro- 
peans not British subjects 

amendment of . 


e references to, in other Acts sei 
CoHABITATION, marriage of female ward followed by ~ ase Pare 
CoLLECTION of taxes and rates en ee ee aa 

A See Revenue. 

CoLLEcTIons, see Assets. 
e e P 


` 





sch. I, pt. III 
sch. 6, pt. I 
sch. I, pt. il 
sch. 6, pt. IIL 
35 


ae power of, to refer casés to deput aollestors 


validation of certain decisions of s. avs 2 Sees 
Bea Powers. 
Corory, plantation or evens application of Act to persons born 
in any British si 
Commencement of part of Act in Coorg, the Andamans, &o: 
Commission, of administrator general ... eae 
to administrator general in case of revocation of ad- 
} ministration... nes oes eee see 
of administrator general asi ea ait 
retained is a distribution ... ie Set ES 
what payments to,be covered by bis aise 
how payable ose ann se See ins 
ower to altêr rate of as bus Sus 7 
imitation of amount of —.:. ose eee ove 
provisos as to Sad T 
saving of bequests by way of ses 


decision as to time when it became pa able 
to examine witueas within ea o pren eanoy higi 
court ... 
Bee Administrators, Executors, 
CoMNISSIONER OF Division, appeal to ... 
Commirment to high court ‘of person declared a vagrant . 


dispensing with notice of a 
CommrrmaNTs for offences punishable moO death or transportation pas 
‘Comanrrez’ defined eee 


+ 


carrying out of orders of, ‘as to nuisances ... 
COMMITTHE OF ADJUSTMENT, administration by request or authority 
of 
COMMITTEE OF MANAGEMENT, governor ‘of work-house may “be made 
subject to as ae 
supervision of punishments by sé 
to endeavour to obtain employment for 


` vagrants vee ene eee 
ComantTrTsEss, office and meetings of... sae ave ous 
powers of age ee 
power of, to make rules -.:. eee 
power of, to make bye-laws aise ore see 
rights, duties and liabilities of ele aoe vee 


guits by and against ee 
Company, liability of, for certain servants becoming vagrants 
See Member, Shareholder. 
Compxnsation for land required for public purpose wee ‘ae 
to. zamindars, &c., under Act XXII of 1869 sii 
ComPLAINT on which accused improperly discharged as 
dismissed, further enquiry into sin 
COMPTROLLER GQENHEAL, payment to, of unclaimed assets . sé 
claim to assets transferred to government to 
be proved to satisfaction of aia 
Compitions on foreign recruiting, power to impose eee 
on party seeking assistance of court 
Conpucr of appeals before Judicial committee of privy council 
of guardian involving unfitness for office '  ... 
CoNFIBMATION of assessments 
of rules and bye-laws, and repeala, alterations Re, is 


thereof “ode see 

of orders on boundary- -questions .. ove 

Consent of administrator general to transfer «1. se 

ConsgeVancr, duty of committee as to eee 
ConsiGNnsE of unimals, liability of, in case of vagraney of Europeans 
coming in charge ° eee aus 
defined eos * one site eee 
ConsicNor, right of consignee against -. : si F 
ConreweT, offences punishable as i wae se Te 
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Contesting of orders in respect to minors sis ove eee XM. °9 
Continuanon, see Nuisances. 


Continuine infringement of bye-law, fine for ... e «. a VII 42 
imprisonment for ... sie ï 42 
Contracts enforcible against wife's separate property w e Ul 8 
by husband as to wife's ante-nuptial debts... es a 9 
of committees a ae ne si ae VII 81» 
by committees, liability for .., ae St aes nie 38 
with committee, penalty on members and servants for 
being idterested in bsa si eae eee "5 41 
for conveyance of vagrant ... a ea 7 IX 18 
CoNTROL of guardians eee soe ee TE me XII 20 
ConTRoLLING powers of chief commissioner Hes wes na VII 25 
Convenine of meetings of committees ... ie eee | ° VII 10 (d). 
Convsrancs of land bought and sold by committee uae i VII 24 
f Bee Contracts. l P 
Corvicr, punishment for landing European ‘i sis ee IX 25 
Convicriox of non-bailable offence, removal for ... ai aks VII 6 
certificate of previous s. T ene as IX 24 
of certain offences, loss of privileges for ss és IX 380 
See Judgment. 
Coxvicrions, first, second and subsequent ‘ies it sbi IX 23 , 
Coorg included in presidency of Madras ne >a a II 3. 
commencement in, of certain sections... iis ‘is IX 1 
guardianship of minors in oe bee Nei oe XT ] 
scheduled = «. eae ane s. ane us XIV {sch.I, pt. VIL 
n7 . XV |soh. 6, pt. VII 
Corıss of estate-schedules, delivery of, to government ... sas TI 44 , 
of papers on record to be sent with appeal to Queen ei VI 12 (d) 
of proceedings, supply of, to person affected by sentence ,,, XI 25 ; 
See Costs. : 
Cory of certificate, with holder's receipt annexed, to discharge ` 
persons paying oe . eee one ore gee U 39 
of decree of Queen in council to go with application for 
à *xeoution se ss e e. see oe VI 19 , 
of sentence of death to be grven to accused ane ied XI 22 
of judgment to be given to accused see ose are 3 4) 
Bee as ibaa 
Cosr of printing record to go with appeal to Queen eu gus VI 11 (b) 
of copies of papers given to parties 1n appeal to Queen BR p: 12 (d) 
of transcribing record, power to make rples as to estimate of .. a 22 (e) 
of removal of i ine zi Sie iy Jes BA IX ` 16 
supply of copy of proceedings free of ss ave ‘és XI 25 
copy of eee be given free of aes eee see s 41 
Coste of unnecessary application for administration wes ene II yi 
of proceedings O administrator general when executor in- 
tervenes ace ns ape aes bas rar he eon ” 19 
incurred by administrator general for administration subse- 
quently revoked ias gs i vias ee A 27 
of suit incurred prior to order for continuing it against suc- 
cessor ece sre cba s. o.s ... 3 84 
of suita by creditors apinn administrator general ... ons i 35 
: and expenses of publishing schedules and making copies, 
references and examinafions ... aes ae ae 7 48 
of proceedings against defaulting Arhinistrator general gis * 51 
in case of claim to assets transferred to government: Si ne 63 
of respondent to appeal to Queen ae one sas VI 11 (a) 
of preparing and transmitting copy of record of suit ae “a 11 (8) 
of preparing record for transmission to Queen, power to 
order payment of farther te one aos ere Fe 14 © 
and charges @ respect of certain vagrants, liability for a IX 31, 32 
of “inquiry into fitness of guardian E sa er XII 7 


A See Indemnification. 
@ 





CounTHRPART of lease of minor's property eee cae, o 
Covunss, see Pleading i 
Cover not to require security from administrator general .. 
_ order of, for continuance of suit .. we es ous 
orders of, to have force of decrees 
whose decree is complained a application to, by person 


desiring to appeal 4. “be “bee be 
closed when time allowed expires eee 
to issue notice to party opposed to applicantsfor spall 
power of, to require additional security and a a Rats 
, powers of, pending appeal to Queen = '-, es ee 


may order addition to sesurity found inadequate ’ 
' to be applied to for execution of decree of Queen i in council 
rocedure of, on such application eee 
by which decree of Queen in council is to be executed s 
which executes decree of uoan in soma: appeal from 


orders of ... Die 
in which defaulting member of committee to be sued 
which is to try offence .. . ; 
of id or reference or revision, ‘procedure i in cage of judges 
eing equally divided sis ose eee one 
may remit costa of copy of proceedings ... sie “ave 
rr le i enquiry into other offence cuachoes? tase rere 
bee eee ove ose 


`. appointment of ‘guardian DY “ese sie 
“ application to, for Spp to office of guardian 6 
procedure of, on application for appointment as guardian ... 
power of, to "make rules sie 
pao of, to give direction as to ‘religion of ward ~.. se 
eave of, required for removal of ward ... deat sie 
deposit in, o of counterpart of lease eae: is 
! lease of minor's property to be settled by officer of 
sanction of, to lease of minor's property .. 


may order use of principal for wards’ maintenance, &e, set 
guardians under control of see i vee 
appointment by, in place of guardian deceased ss. es 


power of, to remove guardian 
appointment by, of successor to guardian. removed — 
removal of Board from jurisdiction of’. 


may discharge guardian desiring to resign and appoint another 

Court or Sssaion, reception 'by, of evidence before EAS 
` magistrate 

ta may direct further enquiry "into dismissed com- 

plaint ...' - a s. ass 


Covkrs, rule to be observed by, i in certain cases \.. 
i in presidency to recognize administrator general’s eae to 
administer in preference to ereditors,-&e, .. i 
in British India, rules regarding appeals from awe oes 
of final appellate jurisdiction, appeal from 
of final appellate jurisdiction subordinate to high court, 
power to make rules for as 
other than his own, Recorder of Rangoon barred from 
making rules as to “eee a 
jurisdiction of ordinary vee nate 
~ of law, notification as to enactments binding on. ye: 
See Appellate Courts. 
OREDITOR, administrator general entitled to adminiàter in- ie aaa to 
power to direct administration on application of ; 


grant of certificate to claimant other-thana ‘sse -=> one [+ 
right of, against unadministered assets Pose 
` See Nezt-of-hin defiħed. 


CeEprrors whose claims are not notified up to time ‘of distribution. 
who have not proved when dividend is notified, not 
ss entitled to ahare ere ees ove es 
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peeraa aaaea a A ewww —anmu»>_—=“—_—mwmw—=som- 
' ; | | Act. | Bec. 
—$—————_ a a ooo 
Crepitors suits by, against administrator general ase aii Il ° 35 
t of certificates to aed ane "a .3T 
i msurance by husband when not subject to control of NI 5 
saving of right of, to payment from policy ... ips ‘5 5 
CRIMINAL Cases, transfer of ... josi i XI 1l 
CRIMINAL Cour, transfer of cases and appeals from one to another XI 11 
CRIMINAL INTIMIDATION oes eee g. ies aise det AL 17 
CaiminaL Jurispicrion, exception of . ie - VI | 
Cusrovy of assets and securities, porer: to make “rules as to as IT 57 (a) 
of municipal fand ... ose ae se © VII 29 
- power to take into, for nuisance ‘si ‘6 i 38 
of person or propert of minor, notice to person havįng AIL 5, 6 
support, health and education of ward . ase aes í 11 
Cusrom not affected by repeal... ee a as |, XVI | `à 1 
not provided or reatored by repeal T s ca ‘3 1 
DaRJEELING scheduled ane ene ' eos ee eae XIV sch, I, pt. ITI 
XV | sch. 6, pt. UL 
Darzana comprised in Assam., aus we | VIII sch. 
Desara, time and place of, to be stated i in 1 petition ove PA u 16 
in mofussil procedure on, in case of certain persons x 64 
trial of person charged with several oe of which one 
is punishable with .., oe XI | 12 
commitments for offences punishable with cae ane 5 . 12 
procedure in case of sentence of © oes 33 22 
of one parent gives the other right to appoint guardian sins XIII 3 


See Abatement, Joint-guardian, Successor. 
Dearaus, see Registration, 
‘Dest, see Proceedings. 


Daprs, accounts of, to be kept u aise IT 48 
contracted by wife's agency, liability of husband for ies . UI 8 
for which wife’is liable as to her separate property PR j 8 
of wife, contracted before marriage, liability for... i a 9 
Dsorsion of questions at meetings of committees a sii VII 10 (A) 
Daorkions i in certain suita, valid sees I 5, 6 
of committees at meetings to be recorded and published VII 10 (J) 
DecLararioĒn of vagrancy to be recorded = ov se IX 5 
of vagrancy to be evidence a nes ao + 33 
of enactments in force or not Ser R du “XIV 3 (a) (b) 
‘t Decren’ defined... .- VI 3 
affirming decision of lower court must involve substan- 
tial question of law to allow appeal... asii i 5 
execution of, when proceedings in appeal stayed S 15 
stay of execution of, on failure of ponant to give 
o " BeCuUrIt Yeso ues s 18 
K order for execution of, on failure to give security ‘3 Y 18 
Decrars exempted from operation of enactment.. d "eee I . R 
orders of court to have force of ves ax Ir 60 
from which appeals lie to Queen in council ove sil VI 4 
final under Act XXIII of 1861, no appeal from ., j _ 6 
as to which appeal is allowed from order r refusing certificate 
for purpose of appeal ees ss ee 10 
enforcement’of, pending appeal tee es bis i 17 & cl. (b) 
a; power to stay execution o ae ale “i . 17 (e) 
orders as to minors appealable ag if they were ... sivas XLII 8 
See Apper Courts. ° ; - l 
DerauLrT, see Fine, Imprisonment, Responsibility. sA 
Darenpant, finding for, if notice not proved : VIL 40 
Derinrmon of cases, manner and times of ail on n private property VII 19 (f) 
DEFINITIONS Een ka wae ibs II 3 
. IV 2 
è 5 VI 3 
° VII 2 
IX., 3 
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Derrairions (contd.) 
Denea Dús, scheduled districtin e ° an ie ie 
DELEGATION of powers exercisable in Assam’... <a ene 
of power by local governinent “ki 4 pate aos 
of powers exercisable in Sylhet... soe one 
Deposit to be made by administrator general .. vee ove 
of assets and securities, report as tO ove eee 
Beo Assets, Refund, Security. 
Derpostrioy taken under commigsion . ... eo 


Derury CoLLEcrors under Regulation IX of 1838, powers ‘of re 

; refereħce to, of cases, by collectors aa ssi 
validation of certain decisions of ; 
Darurr Commissionne, enactments relating to, applied... 

jurisdiction of court of ... 
Dupury OomaussionuEs, British Burma, appeals from orders of, as 
to minors ee 

judicial commissioner to 

make rules for courts of 

Drea Guin Kun scheduled... shea swe sus a 


Dara Issam Kady scheduled... iai ose yai oe 
Descrterion of property for taxation ..- tr 
Desxrtio€ of home, power to compel return of ward in case of 
DesianaTion of administrator general .. one oo 
DETERIORATION, seo Assets. 
Dier to be allowed in work-houses ... a.. s. os 
punishment of vagrants by reduction of... ove se 
DisaGResMENT with verdict of jury  ... oes see . 


DispursBMENTS from municipal fund ... 
See Assets, Statements. 
DiscHaRaR to persons paying assets to certificate-holder ... 
removal of member of committee desiring his 


to persons paying money to committee eee woe 
improper, of accused ,  ... ss ns asi 
of guardian ove ene aye coe roce 
Dıscırrine in work-houses. ... ia 


DiıssassaL of petition of party wishing to appeal to Gases 

Dismissap, see Complaint. 

Dispensarizs, construction and management of 

Dispersion of unlawful assemblies, provisions relating to, “extended 
to presidency towns ove 

DISTRIBUTION of assets after one year from grant of administration 

of military estates sie 

Bee Assets. 

Disreict in which trial may take place one one one 

declaring Jocal area to bea ... 

Disraicr Junar, duties of, in case of assets being left in 1 his juris- 
j diction by persons deceased .... ae a 

Districts scheduled ose oe sy cae ose 


District SUPERINTENDENT oF POLICON miy be invested with juris- 
ction of justtce of the 
eace ... i 
Drvipenp, exclusion from, of creditors who have not proved 
Documents excluded from record to be peut with appeal to Queen... 
See Books, Successor. 
Domantons of allied Princes and States jnoladed in. presidency of 


Ben I eaa 
of allied Princes and States, ‘commencement in, of oertain 
sections tee RT a o, eee 





Nh em bo 


sch, I, pt. IV 
sch. 6, pt. IV 


23, 25 (a) (a) 
14 
10 


30 





Dominions of allied Princes and States, Act extends to ... I ne? E 
of allied. Princes and States, order as to employment 
when vagrant is in ese a. o i pon E 7 6 
j See Allied States, Her oe ore r ' , - _ ee oe 
“Dovsrs as to enactments in force and as to boundaries of paris c of 
country . "bie s. P è pream. 
Drarns to be kept clean and in Pepan is ty cy Te 30 
Darvars, see Fees. . s i 
Dyrs, rights and powers of administrator general Es dass ae 14—44 - 
í °° of administrator oe) power to make rules for eee: 
tion of eee eee ‘gee 57 (c) 
J of committee, rules ag to division Of vive one err 17 
rights and liabilities of committees ° „a ge TES Sag ‘| -26—40 | 
t + of local government by whom: performable ve e y 34 
o of magistrates and justices of the perce: performance ‘of, 7 
in native States... Joc -- 35+ 
continued failure to perform “his, a cause of removal of 
guardian oe can ~- eee . re ‘ 22 (b) - 
X incapacity to perform. his, a cause of removal of guardian ve 22 (c) 
of guardian, interest adverse to faithful performance of ... 22 (e) 
See Guardians, Rights. © ` E SN EA 
Dorr, liability fo for misapplication resulting from neglect of “400 | 39 - 
on salt in Orissa and venta Eevee? ves ae sig 2,3 
East Inpians not included... . 3 (b) 


HPCE ESLABTIGRL Bugisinan, authority. conferred. “by letters of ad- 
ministration granted to 
assets in bookes of,- appearing: to have 
been unclaimed ... ' 62 
Toores REGISTRAS, effect of probates: and letters of ad- | ` 
ministration pene by late supreme 


courts to their. . eee ` 8 
‘ administrators general not: io be kaa 9 
Epvuoarion, power ‘of committee as to i i. - eae oes 30 
° e ; guardianship of minor requiring  ... T eee l 10,5) 
See Custody, Maintenance: i 
Errzors of va ts, inspection and y Ol: ni nh eis 13 
Seo Es Estates. |. : 563 s 
R of committee exe sss ee “eee bes i 5 
of president, vice-president and secretary a 8 ` 
ELEctTions to committees, notification ofe - uee 0t e Ses Vil 8 
ELECTORS, see Qualification. : 
ELEPHANTS, tax.on’ ... ove “ave eee sts ses 12 (d) 
EmBARK, see Refusal. ` EEE ae i 
--@ ENBARKATION of vagrant ene 17 (b) (d) 
EsrLot ans, liability of, in case of certain ' of ‘their servants becom- - z 
ing vagrants... sse o. |. ; 31 
Eurnoraanr, loss of, for illegal interest in contract oe te , 4l 
order when vagrant not-likely to obtain sis one 5 
° : order to o vagrant to place of ... | fie sin 6 
` assistin rant to obtain: - s wus one i 7,15 
' effect o fai lure to obtain- ae ae eas, - f 7 
i subsistence-allowance while seeking vese e fo: 8 
e git. tale punishment for refusal to accept... saves 15 
removal of vagrants failing to obtain abe sep s. 16 
Exacrocents repealed, saving of p under: ° s I 2 
in force in various parts- o British’ India, Act to as- 
: ' certain the bee 
s“ +- e in force in scheduled districta, notification of _ ‘ah - - BY 
extension of, to scheduled districts are - ' 5 
in force eira whole of British India, except in’ ie 
t . Scheduled districts 3’ 
° in force throughout whole ‘of Madras, exoept i in sched- 
: i uled districts therein “ase “aoe i -osn KLD 4 
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Ex4éctaznts in force throughout whole of Bombay, except in sched- 


uled districts therein... " KV 5 
in force throughout whole of Bengal, except i in sched- 
uled districts therein s. - 6 
in force throughout whole of North-Western Pro- 
vinces, except in scheduled districts therein si Px 7 
not mentioned, saving of operation of vie See 5 8 (À) 
Bee Asi, Acts, Regulation, Resulakone Repeal, Statute, 
Statutes. 


ENGLAND, see Offence. 

Ewe isn, see Newspaper. 

EXNHANCBMENT, see Appeal, Sentence. ’ 
EnrouMent, see Municipal Police. 


Erreiss in administrator*general's books one see I 57 
Eintry on private property for abatement of nuisances ai VIE 19 (f) 
Error or de fect in matter not affecting merits of case oe XI 41 
Escars from police, punishment for... i ane aie IX 20 
from ship, punishment of vagrant for i ... ove T 21 
EsTaBuisHaent of administrator general's office... ai 42 
for work-houses 7 eee ove IX 11 
Esrats, when insurance by married man “not part: ‘of his .,. JIL 5 
Estates; administrator general not to trade except for benefit of i 10 
of which assets do not exceed Rs. 1,000, certificates in oase of i 36 
money, bonds, securities, goods, effects, &c., received on 
account of eee eee ” 43, 44 
exhibition of achedules relating to see eve m ” 44 
costs chargeable to all as sid ‘a ‘5 48 
costs of proceedings chargeable tO ave dss ma 3 51 
See Military, Officers, Petty. 
Estare, see Cost, Record, : 
Estimatss of receipts, submission of ... si aie: os VII 34 
Eveasians not included Sis ‘iis IX 3 (b) 
Evgorn, remittances to India office for persons residing i in se: II 57 (b) 
persons born in, included —_... ie si oes IX 3 (a) 
EUROPEAN, see Person. ; on R 
European Berrian MIxons Act, 1874 .. ALI 
Evropsay Bairisu Supsecr, vagrant punishable whether he be or be 
not an. Sei a eee IX |19, 21, 22, 23 
loss of privileges of Ges sis i 30 
evidence of vagrancy of ... , 33 
European Berrian BuBJeECTS, jurisdiction as to offenders not being... ei 1X 28 
jurisdiction over ... sed j 30 
saving of criminal jurisdiction over ... XIV il 
Evnrorzan Convio, punishment for landing . ae IX 25 
Evgopsans landing in India and becoming vagrants, liability as tO sas LX e 38! 
in charge of animals arriving and becoming eae p 
liability in case of P sue ii ” 32 
Eurorzan Vaarancy Act, 1874 bas ite ve ae IX 
Evıpanca of claim to be produced ; PA II 35 
of title to administration and of value of assets ses ” 38 
in case of claim to assets transferred to government Pee 1 63 
of vagrancy in proceedings under Part ŞI sa IX 33 
power to take additional ,.. eee XI 3 
for prosecution being incomplete, oe may still be í 
al pe i 16 
\ before committing magistrate, reception of, in*trial | ‘es ‘5 20 
' disclosing offence other than that‘ charged vee “wy 29 
commission to examine witness and return thereto may be 
used as eta pee eee n e 35 
of fitness of proposed guardian ax we: ci aii XIII T 
Bxamination of schedules and &ccounts iii “as se ' H 46 
and audit of accounts... 3s sis Wil 34 
by judge to whom case is referred n, Gtr ives Mage XI i 22 


See Record, Witnesses. 
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EXAMINATIONS, see Costs. 


Exouptine of property from vesting in committee sai i Vil 
EXcHANGR, rate of i in making remittances De ge aes ss II 
Eixxcution of contracts of committees ,„,, see see sei vil 
of sentence not admitting of aay. ‘i se ia XI 
of sentence of imprisonment or whipping eee ee ” 
See Decree, Orders. 

EXEourTor appearing in course of proceedings, probate to i 
not cited or notified afterwards proving claim, probate to "i 
no commission to administrator general when pronare 

timely taken out by ” 
probate to administrator general of will in which he k i i 
. named as ove bee i ” 
grant of certificate at request ‘of wit ove sie bd ” 
right of, inst certificate-holder ... ee T Pe 
See Liability, Transfer. ’ 
Execuroxrs not to charge commission ,., ave se nia iI 
and others, saving of i tO a > z 1 
Examprion from Act Se sis isi UI 
of shipmasters from provision of Act ds Sa? IX 
not affected by rep a or fea P XVI 
not provided or restored by repeal . vi eas sist 33 
_BExemprions granted under repealed Act ʻi ais wie IX 

Ex officio members of committee = ‘ne os si VU 
member to join in signing contracts... ‘ : j 

Exrenpirurs under section 30, rules ag to restricting amount and i 

‘objects of u one ei T , Vil 
on account of seamen visiting town ane Sus ” 
submission of proposals for pe see ve ” 

Hxpunar incurred by committee, liability for... ay sit VII 

of carrying Act into execution , ae IX 

Exranses, see Costs, Establishment, Indemnification, Payments 

EXPLANATION of judgment or order to accused ... ves XI 

Extension of Act, declaration as to... Si - VII 

° e © of enactments to scheduled districts .., ay C n XIV 
of Acts, &c., saving of power as to ... a avi AV 

Fauga, see Duties. 

Farse Evipancn in judicial proceeding ... ads II 

in judicial proceeding, what to be deemed to be... » 

Farse SrarsMant in petition, effect of miking . wee os H 

Famity Domarns, see Benares. 

Fartuer, see Parent. i 

Fes for certificate of administration... ene oni ii if 

' for inspection of books ... y3 

Fars on “licenses to proprietors or drivers of carriages, “carts and 

boats ' Wit 
on licenses to construct and establish or keep open. markets, 

wharves or slaughter-houses s. eae ‘i is » 
recovery of .. aii ese n 

Fexony, punishment for landing European convicted of ... IX 

FEMALE, see Marriage. 

Fixancian Year, estimate of receipts ior ive Di BN VII 

Fin for offence under Act... ‘se wie Ai IV 

for illegal interest in contract eve . eee eal eae VIL 
for infringement of bye-law Aat “as E eee » 
.for continuing infringement of bye- law... idee ar ” 
imprisonment for defa ult in payment of ii "a ” 
on vagrant wa ass bas IX 
on master of ship for bringing European convicta to as ene 9 
share of, to prosecutor .., as XI 
for contravening prohibitign against removal of ward. - XIII. 
in re&pect of minor’ B property, prohibition of ‘© ow. si j 
See Imprisonment. 
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Fixes levied to form part of municipal fand ine 
- to be credited to Government ... se wat 
recovery of .. oes © tee bas 

Forsan RrROoRUITING Acr, 1874 oe FA a 

‘Forsren State’ defined ‘i “ide aor ove 

what included in ove es “ve 

Forrien Starrs, recruiting in British India for ... sae 

Forrgirvss, share ofp to prosecutor ~... ae aa 


Fors of books of administrator general 
r certificate to person not liable to become vagrant... 


see pea with vagrant ose 
arge, dispensing withgotice of conte 
of account to be passed by guardian oe oes 

See Pleading,” Rates, Taxes. 
Forms of proceedings as to minors... vs 


of petition, affidavit, verification and recognizance . 
Fravp in obtaining certificate of administration . 


Fenno, administrator general preferred to or > 
See Minor. 
Fournirors for work-houses ... sue ‘ay 


Gairstine Act in force in Satna strip ... 


Gansam, price of salt sold in .... ee 
scheduled districts-in ai 
Gannuwit scheduled... ‘a aii wae wai 


GAro Hints comprised À in Assam 


Garatrs, notification in local, of transfer of interest under probate .. 


notification in local, of carrying of „assets to o separate 


account .. eee 
publication 1 in, of inspection-fee one sas 
publication of rules in sic gia oe 


notification in, of investment with jurisdiction 


publication in, of certificates as to a being fit for 


work-houses 
notification in 
notification as to operation of enactments in local 


Gazette, Beiris Borwa, publication in oes ‘ge 
GazxaTts or INDL, publication in es eee 


notification in, of order as to foreign recruiting ... 


notification in see sti 


notification in, as to operation of enactments 
of extension of enactments 


GoALPARA comprised in Assam ae is 
Gopfvani Distreicr, scheduled districts i in ive xs 
Gotconpa Hinze scheduled `... yas cs cus 


Goons, see Estates. 
‘Government’ defined Man 


administrator general to give security unless exempted 
by aoe 
sureties for administrator general to be approved by... 
may allow change of administrator general's security 
administrator general to change sureties when required 
y ete 
may appoint officifting administrator general eos 
to fix fee for inspection of books .. one oe 
delivery to, of copies of schedules 
rules or orders made by, as to schedules of estates s 


17 & sch. II 
15 
18 (b) 


8 & sch. 
sch. 

40 

15 


11 


sch. I, pt. I 

sch, 6, pt. T 
sch. I, pt IV 
sch. 6, pt. LV 

sch. 

31 


32 
43 


1, 25, 35, 36 
ll n 


ech. 
sch. I, pt. I 
sch. 6, pt. I 
sch. I, pt. I 
sch. 6, pt. I 


xXxvi 


, ts | Act | Sc 
= 2? 
‘GoyHENMuNT’ to appoint auditors... eee ee II © 45 
to fix times for audit ...- nsss ‘ae ee ” 45 
auditors to report to e. on ” 46 
settlement of costs subject to approval of i. cis a 48 
report to be made to, by auditors sie s 49 
procedure of, on such report e. n, oes » 50 
power of, to make rules oes eae re N 57 
transfer to, of assets unclaimed ... eee Pre e oo” 62 
recovery by claimant of assets transferred to me 3 63 
prop portion in committee of salariéd officers of piu VIL 7 
lability to suit as for money due to sks Ses } 39 
to defray cost of removal of vagrants Se , 16 
liability to, for cost of removal-and charges in oaad of 
certain vagrants aoe ene ovo enn |? x” i 8l, 32 
See Workhouse. i 
GovERNMENT oF Inpa, fines to be credited to ... a ee IX 26 
GOVERNMENT PLEADER, dispensing with notice to XI 15 
Goveenmant Savines Banx, no certificate grantable in respect of 
money in wae A II 36 
Govasrnment Treasury, municipal funds to be keptin s. Vil 29 
GOVERNOR GENERAL IN Counc, allied states may be included in pre- 
sidencies by notification of cise u 3 
- administrator general to give secu- 
rity unless exempted by sii 9 Il 
rules made by, for care of assets i 32 
commission-rate may be altered with , 
sanction of .. . T “te 3j 55 
may alter rate of commission see Fai 55 
to decide as to time when commis- 
sion payable ,,. one ose àj 59 
power of, to exempt from Act ' 2 
to revoke exemption 5 2 
_ powers of, as to recruiting for 
foreign service we IV 3, 4, 5 
s consent of, to inclusion of canton- 
i ments in towns under Act VII 4 
proportion of official members snb- 
whe to po Of ia" si j 7 
es or orders by, as to imposition 
of taxes PP . / 11 
sanction of, to taxes not ‘specified, 
recommended by committee : 33 12 (g) 
sanction of, to rules for collection 
_ of taxes day ar 3 14 
` sanction of, to assignments for ex- 
e ° penditure on account of seamen.. ʻ 28 
transfer to, of powers exercised in 
Assam ise VII 1 
delegation by, of such powers " 2 
Fok Kenton by, of commencement 
of certain sections ss IX 1 
sanction of, to rules of management 
and discipline rt re 14 
may exempt ship-masters from pro- 
ý vision of Act e o i 25 
refoke exemption ... i 25 
fines to be credited as directed by N 26 
appointment by, of persons to exer- 
. cise powers in native states A a 35 
power of, to make rules nee j 86 
, power of, to fix price of, and md ° 
s E on, salt X 1, 2,3 
° sanction of, to declare local area a l 
distriot iš ae “ns ‘AI 4 
° ° f 
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GOVERNOR GENERAL IN CouncIL, delegation of power with sanction of 
power of, to direct transfers of 

criminal cgses and appeals. ... 

power of, to order share of fine or 

' forfeiture to be paid to prosecutor 

transfer to, of powers in Sylhet ... 

power of, to delegate and a ae 


e powers eee 
sanction of, to notification of enact- 
ments in force, &0. ae eee 
sanction of, to extension of enact- 
ments 
continuance of rules and appoint- 
. ments made by 


settlement of boundary- -quéstions 
by officers appointed by 
$ i place of imprisonment or transporta- 
tion subject to rules made by 
saving of power of, to extend. Acts, 
&e. 
Govaenor or Manas IN Councin, salt made under orders of 
Governor oF Work-House, authority to, to detain vagrant 
workhouse to be in charge of .. 
appointment, suspension “and removal of 
may be subject to committee of manage- 
ment see nee 
may order search of vagrants .. 
power of, as to meney and effects of 
vagrant ,.. 
powers of punishment ‘conferrible on- or 
to endeavour to obtain employment for 


ee ove bee ee 

quitting without leave of . 

GranDCHILDEEN, application of Act to see are ei 

Granpsons of certain persons included eee ess 

Grant, see Certificates. 

Geants of probate and letters of administration .. ose 

GROUNDS of appeal to be stated eve wee Pees bee 

‘t Guardan’ defined .. si ove ase 

appointment of, by parent e. ar one 


appointment of, by court ... sia 
application for appointment to office of “ne 
evidence of fitness of sie i ae 
matters to be considered in appointing aie as 
to obey order of court as to use of principal... 


See Joint, Recognizance, Removal, Resignation, Suc- 


cessor. 

Guarpians of the person ae ie ss ee 
duties, rights and liabilities of oa was eee 
of property aise wus oe eve ‘ 
obligations of... vee f 
minors incompetent to act as oe 
provisions as to all ae eee eas . 


under control of court 1 
Guanpraneuip of minor or his property, orders in retbect to, not 
contestable... A oR oa : 


Hamarísán AssignED Disrricts, repeal of Act for administration 
of estates in 

e included in poy of f Bombay 

Harn Laxsovr, unishment of vagrants with ..... 

Hazdga scheduled ... see "A 


"p 


10 
17 


11—14 

11—25 
15—18, 22(A) 

25 

18 

19 
19—25, 

20 


9 


2 


3 
14 (c) 
sch*I, pt. V 


sch. 6, pt. Y 
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Hearts, see Custody 


Heartainess of neighbourhood, taking of land for promotion of... VII 36 
Hearing by judge to whom case is referred TTE ere sist Al 22 
of petition for appointment as guardian wile bas XIII ő 
Her Masesrry, saving of pleasure of, as to appeals VI 25 (a) 
punishment for landing convict from other part of 
dominions of ove ove e IX 25 
saving of right of, to grant pardons, &e. ... se - XL 84 
Her Maszsty 1N Coonor, rules made by, regarding appeals VI 4 
appeals to ... ‘aa i 49 4 
order of, as to documents which may bë 
excluded from record irena tied bor 
purpose of appeal... a | 11 (b) 
order of, for appeal to proceed z is 15 
security for performance of order of, on 
appeal ... aa wei a 17 (b) (c) 
execution of orders of nn aia i 19—21 
Hron Court, administrator general not an officer of ses IT - 7 
at presidency town competent to grant probates, ke, ‘ 
within presidency ae eae és 14 
to whom to grant letters of administration ane oes ij 16 
power of, to direct administration of estates fa > 17 
may refuse to grant administration .. oe "oy 17 
auditors to certify refusal as to certain matters tO... ij 47 
power of, ns to defaulting administrator ponora, and to 
witnesses as. ban bee z 50 
proceedings in, congequent on irregularities i in adminis- 
trator general's office... vis i yi 50 
to make order as to costs of proceedi TY j '51 
petition to, by claimant of assets ee to govern- 
ment... oe a. ks 63 
powers of, in respect to claims to such assets se $i 63 
official trustee to stand as if appointed trustee by __ ... UI 5 
bar to appeal from judgments of one or more judges of VI 6 
°° appeal to, from order refusing certificate for purpose |, ! 
of appeal ue š 10 
sexclusion by order of, from record to be sent with i 
appeal to Queen aes ses ose 3 11 (b) (4) 
power of, to make rules sa e Ao 5 22 
-rules made by, before passing of Act eee 5 22 
power to make rules for courts of final appellate juris- 
diction subordinate to .,. ‘ee iss a 22 b) 
bar of objection to jurisdiction of ... IX = 830 
transfer of criminal casés and appeals -from one to 
° another ee eos oop bee XI 1l 
s commitment to, for certain offences - n 12 
may try for legs offence, person committed for several 
offences tea ” 12 
reception by, of evidence before committing magistrate M 20 
submission of case to, when court disagrees with ju jj 21 
disposal by, of case 'sybmitted x disagreement k i 
b. sbe 21 
ionel i to, from sentence of sessions judge wes ees 22 
i may direct further in uiry into dismissed complaint ... 3 , 3l 
provision applied to all punishments inflicted by me r 34 
at presidency town, power bf, to issue commission .,. i 35 
Hren Covzt, Banear, probate or letters granted by bas sae I 56 
rules applied to appeals boul decisions of ... VI 24 
Hies Cowrrt, Boassay, probate, &c., granted by... | se Hi II 56 
Hian Court, MADRAS, probate, &e., granted DY a ii es II 56 
Hien Counts, night of practitioners in, to inspect books = ° ove II 43 
ition of egtate- schedules 1n ais a py 44 
s appeal from, to Queen in-council . bie ste VI 4 (a) (b) 
Hiauway, ‘icine of land for improvement of ... ose sae VII 36 
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r ACT Sec. 
ILIGHWATS „e ” s aa ee VIL 26 
Hix Tracts, see Arakan, Chittagong 
Hinnús, administration to estates of peraoys other than ... ee IT 16 
power to direct E A e to act in case of .., > 17 
power to direct collection and care of assets of estates of es 18 
certificates in cases of persons other than ss = 36 
duties of district judge in respect of assets in his jurisdic- 
tion left, by persons other than ne 3 64 
Muauhammadans, Buddhists, Sikhs, Jainas exempted see III 2 
Bee Marriages. 
Hirs, see Rates. 
Home, see, Desertion. ° 
H oraes, tnx on ie dsi a ais VII 12 (a) 
Hosritacs, construction®*and management of... aie ses VII 30 
Houses, tax on, according to annual value iái we ae VII 12 (a) 
tax ‘en, according to number of posts in each aa ves TAIE 12 (c) 
with more than seven posta, tax on ene oe wee ši 12 exp. 
See Lighting-rate, Occupiers, Water-rate. i 
Hussam, liability of, for debts contracted by wife's agency vee HI 8 
liability of, for wife's debts... 5 ses s 9 
Hvussanps professing an of certain religions, ‘exemption of wives 
of oe bee pee ote oor JII 2 
ILLEGITIMATE, see Minor. i 
ImmoRaLiry, a cause of removal of guardian ,,. ry) i XIIL 22 (d) 
ĪMMOVBABLE ProrgerTy, included in assets a bee II 3 
prohibition of waste of minor's... se XIII 16 
power to lease .. ane a ate t% 16 
Impounpine moveable property in dis ute, pending appeal vas VI 17 (a) 
IuPRIsONMENT, married woman not liable to Sak aka ‘ios III 8 
for offence under Act obe eee one bee lV G 
in default of payment of fine ... ee sa Vu 42 
of vagrant for an offence Sey ve ig IX 19 
procedure on close of vagrant’s ... aus ais 3 ii 2-4 
of ship-master for landing convict sia 4 we 26.7 
ý in defan ult of payment of fine; sentence of, does not 
combine punishments | oe ai XI 24 
awarded by court inferior to seasion court.,, ees sd 32 
of surety when penalty not recovered i 44 
for contravening prohibition against removal of ward i XMI l4 
place of eee ETT ote ois ove XLV 9 
Bee Ittgorous. 
Incapactry to act, removal of member of committee for . or VII 6 
See Duties. ‘ 
INDEMNIFICATION of administrator gerneral as to costs ve on II IT 
Inpemnity of persons acting under rules rT Ty: ane IT ° 48 
for transfer of unclaimed assets eee awe ae $5 62 
not affected by repeal i XVI l 
Ixnpran Companies’ Act, 1866, not to affect administrator general sas II 66 
Invian Ocean, scheduled districts in... ise a XIV | sch. I, pt [ 
~ XV | ech. 6, pt. I 
Inpian Pena Oops, trading declared an offence under seftion 168 m 
of ete eis 10 
removal of member.of committee on conviction ` 
of offence punishable under a asi VII 6 
punishment for offence under ` °... di IX 19 
certain offences under eves XI 17 
meaning assigned in, to ‘judge’ and ‘publicservant’ P 42 
Ixpran Suvocsssion Act, 1865, sections 187, 190, high court compe- ş 
tent to grant probates under sai IT : 14 
' administration to estates of persons 
exempted from operation of y è 16 
certificates in cases of persons exempt- e 
ed fromthe .., iay Se i 36 


XXX 


Inpran Succession Acr, 1865, procedure as to assets in mofussil left 
by persons other than those exempt- 
ed under à 
appointment under, of oflicer to take 
charge of property ae 
not to affect administrator general 
law as to petty estates 
suit for what is separate property under 
Ispra OFFIOB, deposit i in, of estate-schedales as 
remittances to . 
Inpices to transcripts of records, power to make rules as to 


INHABITANT may send objection to extension of Act ave 
INJUNCTIONS as to nuisances ... or ves wae 
Inquizy, power to make further se ai ove 
See Preliminary. 
InsoLant manner of asking alms, punishment for ae 
Insotvanoy of guardian of property a cause of his removal 
- Iwspsction of books and accounts = pee S 
of estate-schedules in India office sae 
of vagrants’ effects a cor 
INSTITUTION, see secutions. 
InsuiT with intent to provoke breach of the peace ae ‘ 
Insuranors by wives and husbands... ane ove se 
IxraegesrT in contracts with committee .., ie ais ; 
adverse to fidelity in guardian ae sits 
InteexEsts of minor to be considered .., 


IxTHEPRETATIONS, see Assets, Chief Commissioner, Committee, Court, 
Decree, Definitions, Foreign State, Govern- 
ment, Guardian, Letters of Administration, 

P Magistrate, Master of a Ship, Minor, Mun- 
apa Next of-kin, Officer, Person of Euro- 
pean Extraction, Presidency ‘of Bengal, Presi- 
dency of Bombay, Presidency of Madras, Presi- 
dency Town, Scheduled Districts, Soldier, Va- 

$ .s grant. — 

Intrastate, moveable property of small value of persons dying 

Invaum, see Rates, Tagen 

INVALIDITY of things done or suffered not affected by a eos 

INVESTMENT of assets and securities, report as to 

See Assets. 
Investments the separate Property of married women 


JABALPUR, see Satna. 
JABALPUR Division .. ii sri i 


: @JAGIRDARIB, see Chhindwéra. 


Jain ef diftrict where trial held, imprisonment in ee: re 
See Superintendent. 
Jains, see Hindus, Marriages. 


JaintiA HILLS comprised in Assam si... ‘ne ove vee 
s JALAUN scheduled eee ~- 60e eee eee ous eae 
JALPAIGORI scheduled = ww. ee TT ie 
e Jaunsar Bawar scheduled _.., s 
. JEYPUR ZAMINDARI scheduled 1. ee Oe wee sa 
JHaANsI scheduled... ses sie ba ‘ite sai 
J OTNT GUARDIAN, continuance of power to survivor on death. of ... 
Junan, reference of case to another Meg - ae os 
meaning of e ; aes ine 
JUDGES, ruke to be observed by, fn certain cases . ane ns 
being equally divided, pro¢edure in case of ies ses 
e 8 È 


ACT | SEO, 
II ' 64 
” 64 
» 66 
A 66 
at 7 
I 44 
” 57 (b) 
VI 22° h) 
VII 3 
VII 22 
XI -3 
IX 23 
XIII 22 A) 
Il 48 
1 44 
IX 18 
XI 17 
III 5, 6 
VIL 4l 
XIU 22 (e) 
XID 10 (a) 
II 66 
XVI 
IT 46 (c) 
Tit 4 
XIV pream, 
AL 32 
VIII sch, 
XLV | sch. I, pt. TV 
XV | sch. 6, pt 1Y 
XIV | sch. I, pt. 
XV _ | sch. 6, pt. III 
XIV | sch. I, pt IV 
XV | sch. 6, pt. IV 
XIV | sch. I, pt. I. 
XV | ach. 6, pt. I. 
XIV jsch.I, pt. IV 
XY | sch. 6, pt. IV 
XIII 21 
XI 22 
p 42 
I 9 
XI 22 





JuDGMENT included in ‘decree’ ne gai sie 
of acquittal or conviction not to be recorded ... 
to follow opinion of jadge to whom case is referred 
of which copy may not be given ees ; 

Bee Explanation. ; 

JupGMENTs not appealable to Queen in council ... aso 

JUDICIAL, see Acis. ' 

JUDICIAL CommMIpsIONER to make rules for certain courts in Burma... 

(ae Committee, see Privy Council. 

UDICIAL PROCEEDING, false evidence in a ae sa re 
what to be deemed to be false evidence in ... 


JugispDIcTIoN in certain suits, doubt as to, removed oe ae 
i of justice of Phe peace, investing officials wi sve 
as to imposition of penalties se wee ai 


over European British subjects 

bar to objection to aia sio su 
removal from, a cause of discharge of guardian 
of ordinary courts su ane sae 
under, enactments in force in scheduled districts 
not affected by repeal : yai ‘ive 
not provided or restored by repeal ae es 
See Admiralty, Criminal, European British subjecis, 


Vice-admiralty. 
Jurors, see Verdict. 
Jugy, ground of appeal from conviction on trial by sie ae 
Justice o¥ THE Peace, power to require vagrant to appear before ... 
procedure of, in respect of vagrant oe 
vagrant to be'taken before ns asi 
to assist vagrant in seeking employment 
to forward vagrant to work-house aes 


may order subsistence-allowance ... 

may give certificate of non-vagrancy 

power to invest with jurisdiction of 
Justices or THE Prace, exercise of powers of, in native states 


Kamor Ranag, portion south of, scheduled... oe ve 


Karur comprised in A ssam sra vee 
Kanara, see Kulu. 
KASHIPUR ZaminpAri scheduled «wet 


Krerrna in order markets, wharves and slaughter-houses 

Kxasi Hows comprised in Assam eee ae ii 

Komar scheduled i si 

Kouxv Sus-prvision or Kanara, Act to invest assistant commissioner 
, of, with appellate powers 

Koumaon scheduled ... ove re ais sus 


Lazougk, see Preparation. 


LaccaDivs Isuarps scheduled mr ss err Lan 
Lawaut scheduled ... a sa sii R? 
See Négt. | +e : 
‘Laxnimpur comprised in Assam aE ike 
LALATPUR scheduled ei sae si 
` Lamp, purchase and sale of ... ‘i bis si 
required for public pgrposes ... sis ane 
Lanp Acgursition Act, 1870, taking of land under EF 
Lanxpine European convict, punishment for ove seu, oor 
Lanp-Revenvg, ‘fees, &c., recoverable as arrears of em 0 





5 
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` | Aer. | Sec 
i Le e " 
Lanns, tax on, according to annual value eee sas se VII 12 (ap. 
covered by buildings, tax on ... oie axe a 5 12 (b). 
See Lighting-rate, Occupiers. | 
Lanauaae in which copy of judgment to be given = ® isa Xİ 4l 
Law, see Regimental Debts, . 
Laws, saving of —,., a oe a be aa XIV }1 (b) 
saving of extension of, to certain villages i h XV 8 (2) 
: esidency, town saat sere A _ 8(j 
Laws Locar Exranr Act, 1874 g wie : ns se aa xý ae 
Lease of minor's property, power to make saa ove wœ] XIII ` 16 
Leave of Asssuce of administrator general, arrangements in case of | II 13 


See Officers, 












Lxeaactes to executors and others, saving of ne “ea II * 66 
Lecar Procrapinas by and against married women ons e JII 7,8 
Lecarea not universal, administrator general preferred to ll 15 
power to direct administration on application of eos j 17 
See Nezt-of-kin defined. 
LeGATEES, payments to, allowed against unknown creditors II 28 
LEGITIMATE, sea Minor. i ; 
Lerrers ad colingenda bona .... ais se iis We II 3 
administrator general’s right to Sak ae 15, 16 
( LETTERS or ADMINISTRATION’ defined ... hey aus m II 3 
‘ granted by late supreme courts, effect 
of... ees wee sii x 8 
: administrator general's right to s ; 15, 16 
to next-of-kin appearing in course of 
proceedings oe aac eae 4 19 
not nec Tr ... oes j 21 
‘limited to purposes of Regimental 
` Debts Act, 1863 bts jet 22 
| ‘application for, in any case, within 
one month ne re bia k 23 
i revoked are voidable only as regards 
administrator general ... ane n 24 
` a to next-of-kin not cited, who after- 
wards proves claim Ge eee 2 26 
to be granted by name of office __,,.. i 29 
heretofore granted, authority given by i 29 
no certificate grantable in case of 
issue of ate an si 36 
power to administer without sie Hi 87 
in case in which certificate is granted 7 40 
charge of effects until issue of ae: 4 64 
report whether application has been 
made for ist ove or ‘ - 64 (e) 
A o Bee Grants, High Court, Transfer. 
Lraprfirzes of administrator general as trustee not affected Sc II 10 
on transfer to him of intéregt 
under probate, &c, soe K 31 
of persons appointed to vacancies ... sanyo ssi VII 5 
of members added to committee tee re 6 
duties and rights of committées i 3, 26—40 
Reo Guardians. : . 
LiaBiuiry of executor or administrator to ceáse on transfer of interest II 31 
. of wife for post-nuptial debts “ve ase ies IIL 8 
of husband for wife's debts, saving of ssi bes X 8 
Bee Members, Misapplication. ' 
License for market, wharf, slaughter-house and lodging-house VIL 16 
Licenses to keepers of lodging-houses... aoe a see VIL 19 (e) 
. for manufacture Of salt in Orissa jan i x 2 
Bee Fees. 
LIzvuTBNANT-GoveeNOR or Bencar, exercise of powers of, in Assam VIII 
: s ° E of certain powers of ... R 3 
wranster of powers of, in Sylhet XI l 


o t d 
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- P Act Sec 
e 
Lréurine of streets and roads aes VIL 30. 
Licutine~Rate, power to impose, on houses, buildings and land... VH 13 
Limit, see rie Gel n 
Limitation of app Gey ve Vea gis ah VI ) 8 
of number of taxes eee ose eve eee Vil : 12 
of suit against committee .. aie 1e = ica 4D 
of appeal from sentence of death... ose io XI 22 
of appeal a, sa ae se TPE » 23 
See Commission. j : 
Lrairation Act, 1871,,amendment of .. aps Ss bee ws VI 21 
Liurra, see Towns. 
Lista of papers not included jn record, rules as to preparation of . VI 22 (h) 


Locat Exrgxt, see Laws. 
Looa GovERNMENT, de@laration as to suits heard in North Wastes 


* Provinces according to intentions of F 5 
power of, to except property from vesting i in 
committee eel VII 26 
ae 80 excepted may be held by Hig s 26, . 
orwarding vagrant for ciaployment to Place i 
subject te a oe IX 6 
to cause payment of subsistance-allowance ibe Pa 8 
may invest certain officials with jurisdiction of 
justice of the peace s 5 101 
buildings to be work- houses until otherwise 
ordered. by one et wee 11 
scale-of diet to be allowed by ove n 11 
to appoint and, may suspend or remove governor ‘5 12 
may make governor subject to committee a 12 
$ i application of money and effects of vagrant 
subject to orders of “ 13 
_ may presoribe rules of management and discipline j ; 14 
may confer powers of punishment... 3 14 
may place punishment under haa ‘of 
committee sir ‘3 14 
may prescribe reduction of diet sae 7 fA?) (d) 
may cause removal of vagrants ir 
direction of embarkation by officer appointed 
Dy ue, i 17 
may contract for conveyance ‘of vagrants avs 18 
may do alb acts necessary to carry out ee 
with vagrants... eas 5 18 
prosecutions by officer appointed by .. ” 27 
exercise of powers conferred on eee ‘ua j ', 34 
price to be paid to, for salt .. ae vee X 1 
delegation of power by XI Š 5 
power of, as to appropriation of fine or forfeiture s 34 
powers of, as to declaring enactments in force or 
not in districts .., rr XIV 3 
power of, to extend enactments ae p 5 
pone of, as to appointment of officers and 
ation of their proceedings... Pa 6 
i apa ananda of rules and appointments made by ` s 7 
settlement of boundary-questions by officers 
appointed by n 8. 
place of imprisonment or transportation appoint- 
ed by ... we a 9 
saving of power of, to extend Acts, &o. se XV 8 
Lovarne-Hovwss, see License. 
Lopaixa- Hovers, seo Licenses. e ° 
Lonpon Qazerte, publication in, of notices as to estates . s II 44 
Loss, see Responsibility. e ; 
e o 
Mapazas, rate of commission to administrator general of ... | H * g9 
i alteration of rate of commission of administrator generdl of a , 5 
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~ | AoT. | SEC 
e 
Mangas, pulication of new rules in ee one ees eae I 68 
scheduled districts in a cies aes aie XIV | sch. I, pt I 
KV | ach. 6 pt. I 


enactments in force throughout the whole of, except sched- 
uled districts therein R 4 
` Bee Accountant General, Aot, Pigh ‘Court, Presidency, 
Presidency Town, Presidency Toions, si aa 


Supreme Court. : 
Maaisteats before whom prosecutions may be instituted ... sare VII 43 
defined ... ae she wes ee IX 3 
conviction of vagrant before eee se vii o 14, 15 
trial by, for assaulting police m + 5 19 
punishment of vagrant on conviction ‘before .. oo ae 3 19, Z0, 21, 
° 22; 23, 25 
notice by, to government pleader ... bee pai XI 15 
` when to prepare charge ..|  ' j 16 | 
reception, at trial, of evidence given ‘before committing is 20 
may direct enquiry into other offence disclosed jat 5 29 
MaaisTBats or District, powers of, as to nuisances i VII 23 
. may be ‘directed to enquire further into ` 

dismissed complaint... one © XI 31 
‘ may direct subordinate to s0 enquire sap fe F 3] 
MAGISTRATR oF Ponice in presidency town ki IX 3 
power to require vagrant to appear before’. 5 © 4 
procedure of, in respect of vagrant ase 5 5—9 
vagrant to be taken before ge ons .s 7 

to assist vagrant in seeking employment ae $5 7° 

to forward vagrant to work-house.. eos ii 7 

may order subsistence-allowance ... ne a 8 
may give certificate of non-vagrancy ae i 9 
i powers of, as to unlawful agsemblies — das XI 43 
MAGISTRATE or THs Frest Crass, justice of the peace with powers of LX 4 
MAGISTRATA OF THE Secor Crass in the mofussil IX 3 
MAGISTRATES not having jurisdiction over European British subjects LX 30 
7 S exercise of ,powers of, in native states ie ig 35 

Manas of Ang and Bank scheduled al. 3. cea ses XIV | sch. I, pt. III 


XV |sch.6,pt.UL ° 
See Panch. 


Manaraga, see. Benares. 
MAINTHNANCE, education or advancement of minor, use of prin- 


cipal for eis ous | ° UE 17 
Marewaza included in presidency of Bengal se oe isi H r 3 
See Ajmere, 
Maysonrry of, votes, decision of questions bya... se fia VII 10 (A) 
"+ e of minor, deposit of lease until asi XII 16 
° of ward, bower of Jaa ceases on "attainment of ... 7 25 (b) (b) 
Marrans scheduled . out sd - XIV |sch. I, pt. I 
: s xX Vy sch. 6, pt. L 
MaxrtraatTmenr of ward by Ian se me a jee XIII 13 (a) 
Manror Paraana scheduled ... Paws så ss. gui XIV |sch. I,pt. XII 
XV |sch.6,pt. XII 
MAargET-PLACERS, construction and management of one ae l VU |. 30 
MarreTs, seo Fees, Keeping, License. : 
Marr apr, liability for debts contracted by wife before ... sas III 9 
of female ward terminates power of guardian, AUT 25 (0) 
Marziaaes of Hindus, peu hada ae Jeinas 
exempted y iwi IO 2 
Bee Registra tion. , 
Marr òV omen, law relong to explained and amended si III 
exempted from operation of Act eas sis = 2 
Marrion Women’s Propurery Act, 1874 , °... : IILL 
Masrse of ship briaging European convicts to India, penalty on ... IX 25 
‘Masrar%r a Sure’ defined a oes ae ao ase IX 3 
' what inolutied i in, se me ne $ 3 
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Mueyrtinas of committees a aus 
rules as to time and place of tee 
Menwasst Cmers, villages of, scheduled 


Muraer or special officer to carry out resolutions and enforce bye-laws 
of incorporated or registered company ... 

See President, Vice-President. 
Mraners of committees, proportion of official and non- official 


‘election of chairman by sits sins sos, 
bound to obey sole, i ' fis ene 
personal aes is 
penalty on, for eing interested in contract ès 
Bee. Removal. a 
Muztrs of case a groundeof appeal _... as we 


error or defect in matter not affecting eis 
Mu.zaae Rare on salt imported into Central Provinces ... 
Mivirary Estates, saving of law relating to... 
MILITARY SECRETARY TO GoveRNMeEnt, 
authority of, to distribute effects of soldiers 
i administration by aie or aunty of.. 
Minicoy echeduled .., eee vee ees 
Minor, power to direct administration on application of friend of 
defined 7 
legitimate or illegitimate, who may ‘appoint guardian of 
particulars i aaa Si in aa for oe a8 ii 
production o 
temporary custody of person or ` property ‘of 
enforcement of orders as to eve 
orders in matters relating to, not contestable .., 
considerations to guide appointment of guardian for 
duties and powers of guardian of person of 
maintenance of j 
Bee Cohabitation, ‘Conduct, ‘Court, Desertion, “Majority, 
Maltreatment, Marriage, Property, Removal, 


MI1nozks, application of Act to  . ie fess ~~ 
incompetent to act as guardians ove 
See European 4 
MIRZAPUR, scheduled districts in ooo ete ane e 


MISAPPLICATION of money, liability of members for 
MiIsAPPROPRIATION, See ssets. 
MisREPRESENTATION, 866 Fraud. 


MisTaxp in notification, power to correct ry) ssp asi 
Morussin, meaning of ‘ magistrate’ in... ove i 
recovery of fines for offences in ET . 


See Death, Police- -officer. : 
Money acquired by literary, artistic, or scientific skill, to be the 


separate property of married women ... “ 
aid to committee, receipts for ... sei ve R 
found with vagrants, application of aes eve ai 
Morar Cantonment scheduled or fa j 
a 
Mortusr, see Parent. -@ ° 


PEOUES ELE Property included in assets 
; of certain value in charge of police ... 
See Impoundt 
MUHAAIMADANS, administration to estates of persons other than 
power to direc administrator general to administer 


estates of LEE eee 
power to direct collection and care of assets *of 
estates of .. ase vee w Wane 


sch. I, pt. II 
sch.f6, pt. IL 
18 


4] 


sch. I, pt. I- 
ach 6, pt. I 
17 


sch I, pt. IV 
ach. 6, pt. IY 
39 


3 (c) 

3 

e 96 
4 


24 
13 


sch. I, pt. 
XII 

sch. 6, pt. 
XII 
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Munammapans, certificates in cases of persons other than 
duties of district judge in respect of assets in his PO 
jurisdiction left by persons other than Ţ ose y 64 


See Hindús, Marriages. 
M unrcIpar Commrrress, British a pintada of ... ia Vil 
Munscrpat Fuso one eis Vil 27—31 
purposes to which it may eap plied... i a 30 ~- 
submission of statements ase eke eee see 34 
Monicreat Founps, custody and disbursement of cies oe Vil 29 
* Monicrpavitr’ defined er oe os wis sibs Vil 2 
See Name. 
Monicipay Porics, provision for ee ee tee vee Vil 32 
enrolment of ate bcs eee We les 5 33 
powers and duties of coe wea e 4; 33 
Wfunicrpar Porposes, vesting of property held for oes sie VII = B 
Mysore included in presidency of Madras P E sasie I 3 
Naca His comprised in Assam eee VIII sch. 
Name of office, letters of administration to be granted by ave II 29 
grant of probate to adminjstrator general in his... i 30 
transfer of interest to administrator general by his = 31 
administrator general to sue and be sued in his 0 5 34 
of mance ey power to declare ei, Rt sis VII i 4 
Plaintif, President, l 
NATAL, persons a y in, included iene vie def i IX 3 (a) 
Native OUSES, rate on ie T kis VII 13> 
Nartıva rares, exercise of powers and performance of duties in ee IX 35 
Néaí or LAHAUL, PER from decisions of ve vee or vV “ 24 
N raLecr, see , 
NEGLIGENCE, see Gi, , 
N sranBouRnOOD, see Healthiness. . i 
NerewspaPpaeg, En lish or vernacular, publication in bea? ae VII 10) 
Newspapers, publication in, of notices as to estates se “ II 44 
New ZsaLanv, persons born in, included és ove eee IX 8 (a) 
‘ Naxt orn’ defined dsp ~ H 3 
' administrator general entitled to ‘letters of adminis. 
tration unless granted to ‘ jsi <i ýs 16 
power to direct administration on application of ,., Ki 17 
appearing in course of proceedings, administration to is 19 
not cited or notified, afterwards proving claim, admin- 
istiation to ... 5j 26 
no commission to administrator zeneral when admi- 
nistration timely taken out by we 4 sede aa » 27 
NICOBAR, see Andaman. 
eee IsLanvs included in Predenoy of Bengal ‘II 3 | 
on-Comserssionap Orricens leaving army for private employment 
and becoming vagrant ae 
as to ... one IX -31 
Noxo or Sprrt, appeal from decisions of Vv 2,4 
, Norta- W ESTREN ROVINCES, Act for quietin certain titles to land in I 
Act in force only in se sas 55 10 
included in presidency of Bengal .,,, II 8 
XIV | sch. I, pt. IV 
” scheduled districts in oes ees f XV sch. 6, pt. lV 
° enactments fn force throughout the R 
whole of, exeept in scheduled districts 
therein ,, bee aes AV 7 
Norics of will when not to affect administrator general ies II 24 
exception as to acts of administrator general done 
° after receipt of ane ee n 24 
. Of claim delayed till after distribution... ses va’... i . 28 
` eee to affect administrator general gic 0: teat A 28 
to opposite pafty on eal to Ruo for certificate ... sa VI 9 
_ to respondent to appeal to Queen Jai 2s m » |. 12%) 








7 Act Ssc 
N&r1cz to members of meetings of committee ... Are VII 10 (e) 
what to be stated in ... ia cae ion a 10 (e) 
of intention to impose taxes `.. o gsi A 1 
before suing committee, its officers or employees wee y 40 
effeot of non-service of sis ” 40 
: to government pleader when dispensed with vai ši XI 16° 
to respondent when appeal admitted — «ss oii one 1 27 
to person having custody of minor sag a wee XIII 5 
Norrogs as to estate-schedules ose abe IL 44 
power to make rules as to service of VI 22 (a) 
NortiFioaTion including allied states in persieno ‘of Bengal 
Madras ang, Bombay ... = It 3 
declaring intention to extend Act.. vil 3 
i extendi Act . sai one ‘es s ie 9 3 
defining limits of towns ... eee ove vee ” 4° 
declaring union of towns wee se ” 4 
of appointment of ex officio members. —.... ses ” T 
of appointments and elections sis one » 8 
of sanction to proposed taxes... sa ” 11 
errepi property from vesting in committee _ 9 26 
as to land required for public purpose s. " 36 
of commencement of certain sections in certain places IX l 
conferring jurisdiction of justice of the peace ” 10 
of exemption of ship-masters from provision of Act.. j 25 
appointing officers to exercise pones of local govern- 
ment ois 5 34 
of appointment ‘of persons ‘to carry out Act in native 
states a.. eee 4) 35 
of transfers of criminal cases and appeals . AI 11 
extending Act to scheduled districts te XIV 1 
as țo operation of enactments —... Bie 99 3, 4 
of extension of enactments a 6 
saving of jurisdiction over Hiipu British subjects 
under ae wes ss ay » lI 
See Gazette, Gazette of India. = e 
Noweoxwa comprised in Assam w.. ‘es ig VIM sch. 
Nvisanoss, declaring what acts and omissions are si si VIIL 19 (a) 
entry on private paperig for abatement of |... wee 99 19 (f) 
public... Fe és 22, 23 
powers and duties ‘of police- -officers i in 1 respect of x 33 
Oat, proof by, of title of claimant to administration and of value 
of assets s. ne sik eee ss It 38 
administrator general may administer... sas a ” 38 
auditors may administer and examine on ,., oi beg i 47 @ 
Ossgction to extension of Act ii aes sis si VI |° e« 8 
to proposed taxes ... ene ees 7 11 
Occurrisr of taxable property need not be named ; ae VII 15 
Ocouprsrs of houses, buildings and lands, rates payable by rT? vil 13 
Orranon under section 363 ofi pene! code. ae ae IX 19 
repetition of eve oes ” 23 
which, if committed i i England, would be falony a ss 25 
bailable or not e. aoe pee ave í oon XI 1 
Bee Conviction. . 
Orranors under Act, and punishment therefor ...,, 0... 0 | e IV 6 
place of trial of ars m » T 
in or out of presidency towns, recovery of fines for pes 26 
loss of privileges on conviction of certain ' ... eee T 30 
punishable with death or transportation . jae aS XI |, 12 
OFPBNDERS not being European British subjects... +» se IX 28 
Orrice of administrator general Sete aki j ai II 4—13 
-payment of expenses Of ne `e- > » 42 
of committee eee ese eee vu ° 9, 10 
-of committee, service of notice at ve acy. eo Way y 40 
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Orricu incapacity to continue in, for illegal interest in contract 


not affected by repeal... ‘ae one 
not provided or deer ie by repe eee Pare ae ’ 
Orricz-Houns, inspection of books during dai at ase 
Bee Torm Vacation. l , i 
‘Orricar’ defined ... ai “se ‘ise Seas sit II 
to take oharge of deceased’s property, appointment of ,.. i 
to conduct prosecutions ..., eye one ae 
Bee Court, High Court. , ae 
Orrickzs acting under Act X of 1859 or XIV of 1868,.validation of 
decisions of eee i ‘is eee ji 
distribution of assets of estates of .. ee i II 
grant of limited letters of administration in case of as ” 
and soldiers dying on service, exemption of property of ... ° a 
° administration to estates of sigo Aai » 
and servants of committee, rules as, to appointment, 
leave, &c., of ne ce a a uls VU. 
of committee, entry by, on private property for abatement 
of nuisances sa ‘yee sae eee n 
by whom powers of local government may be exercised ... 
enforcing Act, rules for guidance of ... es en 1 
for administration of scheduled districts one a XIV 
already 7d Spee in scheduled districts eo » 
See Government, Notice. : 
OFFICIAL, see Acts. 
Orriciat TRusruy, administrator general may be es T II 
appointment of, to be trustee of asseta carried to 
separate accounts... s, vee eee ” 
transfer to, of assets is a distribution ... 1 
payment to, of sum secured by policy... i HI 
OFFICIATING ae la general, appointment, responsibilities, a 
&c., 0 ies ay wile 5 ieii 
Oscissions, termination of liability for ... Pe a i] 
ilegal, words referring to acts done extend to XI 
Operinc ase by person conducting prosecution is XI 
Orınions of judges equally divided... 9 ae XI 
ORDER to administer estates unrepresented wa ga II 
exempting from Act ,,. ats is sie UI 
included in “ decree” ... sts ove wee ts vi 
on appeal to Queen, security for performance of 3 
to vagrant to go to work-house... ue wes 
to take vagrant to place of employment ,,, se ” 
See Ezplanation. : 
OnpeEns of government as to schedules of estates ‘ie is If 
a as to keeping of books and investment or deposit of assets i 
e Of&ourt to have force of decrees ude das one n 
as to foreign recruiting, power to rescind or vary... sei IV 
of Queen in council, execution of = i. a. ee VI 
appeal from order of court executing j 
made under repealed Act i ae a IX 
of court, enforcement of a ane sis l SUI 
as to minors not contestable ... xine vee . ” 
Bee Appellate Courts, Rules, Settlement Officers, Suits. 
e ORISSA, duty on salt made in ..: i bee Sa see 
Ova included in presidency of Bengal eee uit die 
guardianship of minors in iaa ae ea i X 
OwNER of taxable property need not be named ie a Si; Vil 
of land required for public purpose es eii “|; ©» 
of ship, liability of, in case of discharged sailors becoming 
vaĝrants ... ons att sie sie i , K 
e 
Parca Mankis achedgled .. ae ie er bee XIV 
s XV 
e 
PAxpuani-Tax Acr in force in Satma strip da ss av XIV 
e e 








32 
54, exp. 
6 


15 
31° 
2 
19 

, 22 - 
17 
2 


3 
17 (b), (e) 
5 


31 


sch. I, pt. II 
sch, 6, pt. IE 
10 
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P 
PénzAdn included in presidency of Bengal ats 
“a guardianship of minors ia s.. si a 
scheduled oe Ilisé eee sas or 

Panzin ÅPPAALS Acr, 1873, provisions i applied ieee a 
. Panzds Courts ACT, 1865, referred tQ a eis Hes, d 
Papers, see Books, Lists, Successor. 

Parpons, saving af right to grant ate sas 


ParnnrT, appointment of guardian by ... 
deceased, wishes of, to be considered i in appointing guardian 
PARENTS adversely claiming guardianship of minor 


Paraanags, see Santhál, Smgrauh, Terai. 

PARLIAMENT, saving of Acts of, relating to acre estates ‘on 

Parries, restoration of,Pto former position ag iad 
to have use of counterpart of lease _,,. eG sas 


Parvi, see Mehwassi. 
Parmznt to creditor obtaining judgment aan administrator 


general .. 
for copy of proceedings ar se a 
of balance du e by guardian ... dis ave 
' Payments by administrator general made prior to revocation 
accounts of, tobe kept — s. ase eee 


to be ‘covered by commission 
for which administrator gelieral may reimburse himself .. 
Bee Separate, 
Praon, see Jnsult. 
PsNaLT1es on committees and for infraction of uae one 


for offences against Vagrancy Act .. ens 
jurisdiction not to be exceeded in imposing ove 
Prwatty for refusal or neglect to attend on auditor's summons, ‘or 
to produce books, or to be sworn . ... sie sisi 
liability of surety in case of failure to recover ... ie 

See Trading. 


PENITENTIARYES, diet allowed in, to be allowed in work-houses ene 
Person, see Guardians. 
‘Parson or European Extraction’ defined a. 


what included in ... aes 

Pregons to be taxed to be defined ss. ee: ee T 

Pesnáwar scheduled i ae vii ss se 
Parition for grant of administration, contents of ssi 

by person desiring to appeal ... ai kas T 

to enforce orders of Queen in council „| se oe 


e for appointment to office of guardian .., 
for appointment of guardian, form of . 
Pstirions by administrator geueral, verification of 
Perry Estates, saving of enactments a8 to + ws ae 


Prace of imprisonment or transportation oes ie ai 
See Trial. 
Praca, see Tahsilddrs. 
Praint, verification of petition in same manner as ou oes 
Praintrer when barred from recovering pee ase 
in suit against committee, name and residence of re 
PLANTATION, see Colony. 
PLEADING, form or course of, not affected by repeal ove = Wie 
Poriox, saving of moveable property taken charge of By seis se 
vagrant to ise eae in charge of ose eve ee 
punishment o vagrant for assaulting se ove wes 
‘punishment for escaping from ... ase oad 
power of, to arrest with or without warrant sis can 
Poxtcu Aots, presidency, saving of provisions of . ar ane 
recovery of fines in manner prescribed by on arias 
Porron ESTABLISHMENT, provision for s. see ace 


Ponton MAGISTRATE, commission to, for examination of witness® wane 


a 


Sto ee = 4S 


pa Pd 
<q< 
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3 
10 (e), (2) 
10 (b) 
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18 . 


16 


, 43 


11 


sch. I, pt. V 
sch. 6, pt. V 
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Panca OrrIoer in presidency. town, powers of, as to vagrant 


in mofussil, powers of, as to vagrant S06 eve 
Porton Orricers, powers and duties of... one wis 
exercise of powers of, i in native atates bes T 
Pontes, tax on jà sie 
Port Funp, assignments from, for expenditure on seamen., vee 
Posta, see Bdzdrs, Buildings, Houses. 
Powar of guardian, termination of ..., hws ess 
Bee Joint-guardzan, 
Poweszs of collectors, deputy and assistant collectors a eee 
to refer cases to deputy collectors ... e.. 
hts and duties of administrator general sa e 
faery appointed to vacancies sue ove oes 
of members added to committee see es eee 
of committees ve vos a er ove 
. for removal of nuisances s.. sis ar a 
ee under repealed Act . Bis rr 
justice of the peace; investing officials with biis or 
of local government by whom exercisable 


of magistrates and justices of the peace, exercise of, i in native 
states... 
exercised in Sylhet, transfer, delegation ‘and withdrawal of... 
Beo Assam, Controlling. 


Pracrick to be regarded in certain cases ove. ooo ove 
not affected by repeal i ae eee sive 
not provided or restored by repeal one Hae s 
PRACTITIONERS in high courts, inspection of books by ih sis 


Preteranos of minor in respect to guardian to be ee cache 

of ward as to religion  .., 

of minor as to residence ... ove DR aie 
PRBFERENTIAL CHARGES against military estates . sae ss 
PraLminary Inquiry, penalty for refusal to go for $65 ié 
Paratos in respect of minor's roperty, prohibition of +.. 
Preparation for labour an aon guardianship of minor 


noa, ulr bee ‘oo ene 
See dee i A Record. ° 
PRESIDENOY, allied states not situate within more sae ee 
t Pggsipency oF Banaax' defined “See rer 
‘Presipency oF Bompar' defined ve age PR i 
t PaesroanoyY of Mapras’ defined ve sas a an 
t Presmpanoy Town’ defined , - 2 a 
meaning of ‘ Magistrate in sis 
See Police Officer. 
PRESIDENCY Towns, moveable property of persons dying i in ae 
e x recovery of fines for offences in dig a 
e commission to examine witness in s. 
provisions as to unlawful assemblies extended to 
saving of extension of laws to ae one 
Pent of committee, Oni of Se ees 
í objection to taxes to be gent to.. 


and members of committee, conveyance in names of 
and members of committee, effect of receipts of 
and one member, disbursements under signature of 
and two members to sign contracts . 


committee to sue and be sued in name ‘of ves bee 
Pexrsipine at meetings of committees ... ° jas ira 
Presumption as to judicial and official acts see s.s 
Princes in India in alliance with Her Majesty . 

o Kee Dominions. , 
Painoirat, Peal of agent against ane ie sae 

minor's property, use of, for maintenance s ai 

Priıxcirrs not affected by repeal wee iii 
Printing fecord to be sent with peal to Queen re sai 
Puisons, diet allowed in, to be allowed in work-houses 4, ore 


i ` 
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RæmvLaTtion (Madras) XXV of 1802, in force digouvia Madras, 
wa except its scheduled districts 
XXVI of 1802, 88. 1, 2, 3, in force 

"throughout Madras, ex- 

cept its scheduled dis- 


tricts 
XXIX of 1802, in niece throughout Madras, 
; except its scheduled dis- 
tricts . 
I of 1808, in force throughout Madras, except 
its scheduled districts 
II of 1803, in force throughout Madras, ex- 
(Bengal) P of 1803 repealed ase 
XIII of 1803 repealed 
XIX of 1803 repealed... 
XXXIV of 1803 T ve 
XLIII of 1803 repealed ., eon’ 
XLIX. of 1803 repealed .. 
(Madras) V of 1804, in force throughout Madras, except 
its scheduled districts 
(Bengal) V of 1804 repealed l 
X of 1804, in force throughout Bengal, ex- 
P its scheduled districts... 
orce throughout North- 
Western Provinces, except 
scheduled districts therein, 
part of s. 4 repealed... 
Eee I of 1805, in force throughout Madras, ex- 
cept its scheduled districts ... 
bar to extension of i 
(Bengal) X of 1805 repealed 
AIL of 1805, ss. 12, 13, 14, 15 and 16 repealed 
XILI of 1805, s. 12 and part of s. 2 late 
(Madras) IH of 1806, parts of ss. 1, 7, in force thro 
out Madras, ae its sch ole 
districts... 
(Bengal) VI of 1808 repealed vie 
VII of 1806 repealed eee 
VII of 1806 repealed 
XI of 1806, in force throughout Bengal, ex- 
cept its scheduled districts... 
in force throughout North-West- 
ern Provinces, except scheduled 
districts therein... 
ss. 9, 11, 12 repealed ... 
XII of 1806 repealed. Ss 
XIV of 1806 repealed _... 
XVII of 1806, as. 7, 8, in force throughout 
Bengal, except its scheduled 
districts 


in 


ss. 7, 8, in force throughout |` 


North-Western Provinces, 
except scheduled districts 
therein . 
(Madras) II of 1807, in force throughout Madras, except 
its scheduled districts 
bar to extension of ... 
VII of 1808, in force throughout Madras, ex- 
cept its scheduled districts .. 
(Bengal) VIII of d809 repealed... us 
X. of 1810 repealed eee 
AIX of 1810, in force ro iont Bengal, ex. 
cept its scheduled distri®ts ... 


4 & sch. IT 


4 & sch, IL 


4 & sch. IL 
4 & sch. II 


4 & sch. IH 

2 & sch. 

l & seh. 

9& sch. VIE 
9 & sch. VIL 
l & sch. 

l & sch. 


4 & sch. II 
1 & sch. 


6 & sch. IV 


7 & sch. V 
l & sch. 


4 & soh. IL 
8 (f) 

1 & sch. 

l & sch. 

l & sch. 


4 & sch. U 
l & sch. 
1 & ech. 
l & sch, 


6 & ach. LV 


7 % ach. Vy © 
schs 

9&sch. VM 

9&sch. VIL 


6 & sch. IV 


7 & sch. V 


4 & ech. IT 
8(f) 


4 & sch. II 
1 & sch. 
l & sch. 
e 
6 & sch, IY 
& 
I 


qc 
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Reauration (Bengal) XIX of 1810, in force throughout ' North- © 
Western Provinces, except zj 
acheduled districts therein XV |7 & sch. V 
XX of 1810, in force throughout Bengal, 
l except its scheduled dis- ; 
tricts . XV |6 & sch. IV 
in force throughout North- 
Western Provinces, except 5 
scheduled districts therein » | 7 & sch. V 
part of s. 3 and s. 5 se aa XVI | 1 & seh. 
IX of 1811 repealed a XVI |l & seh 
XI of 1811, in force throughout Bengal, e% 
R its scheduled districts XV |6 & ach. IV 
ealed.. AVI |l & sch 
III of 1812 rep EN XVI |1& sch 
V of 1812, in force throughout Bengal, ox- 
cept its scheduled districts . XV |6 &sch. IV 
s.l and part of ss. 2, 3, 4, 26, 
27 repealed XVI |1 & sch. 
XI of 1812, in force throughout Bengal, ex- ' 
cept its scheduled districts . XV |6 & sch. IV 
k in force throughout Nortb- Wes- 
tern Provinces, except sched- 
uled districts therein » |7&sch. V 
part of s. 5 repealed... on XVI | 1 & sch. 
XV of 1812 repealed PR ia XVI |l & ach, 
: XVIII of 1812, s. 8, ol. 1, repealed XVI |1 & sch. 
XXII of 1812, part of 8. 4 repenled XVI | 1 & sh. 
XIX of 1814, in force throughout Bengal, ex- 
cept its scheduled districts ,. XV |6&sch: IV 
l ie tae 13, 17, 21 
repealed... ; ene XVI | 1 & sch. 
XXV of 1814 repealed i.. ss eee AVI | 1 & sch. 
š XXV of 1814 repealed... ee AVI | 1 & seh. 
= (Madras) LV of 1816, in force throughout Madras, ex- 
cept its scheduled districts ... SV | 4 & sch. II 
V of 1816, in force throughout Madras, sa 
its scheduled districts XV j4&sch. I. 
part of ss. 1, 3, repealed i XVI | 1 & sch. 
' TX of 1816, s. 48, in force throughout Madras, 
except its scheduled districts XV |4& sch. LE 
repealed... do sia AVI |} & seh. 
(Bengal) IX of 1816, part of s. 1 repealed ... XVI | 1 & sch.- 
(Madras) XI of 1816, in force throughout Madras, ex- 
is cept its scheduled districts ... XV |4&sch. II 
° (Bengal) XI of 1816, ss. 4, 6, 10 and 20,,and part of 
i B. 18, repented... XVI | 1 & sch. 
(Madras) XL of 1816, in force throughout Madras, ex- 
cept its scheduled districts .,. XV |48 sch. I 
XIV of 1816, in force throughout Madras, ex- 
cept its scheduled d districts .. XV |4& sch. I 
(Bengal) a of 1816 repealed XVI | 1 & sch. 
, HI of 1816 repealed ... XV |9& sch. VIL 
í Y of 1817, in foroe throughout Bengal, except 
its scheduled districts XV |6 & sch. IV 
in fore#throughout North- Western 
‘: Provinces, except scheduled dis- 
tricts therein » | 7 & seh. V 
ra 8. 10 and parts of as, 5—9 repealed XVI | 1 & sch. 
(Madras) VII of 1817, in force throughout Madras, ex- 
cept its scheduled districte .. AV |4&sch. IE 
@ VIII of 1817, s. Spin force throughout Mad- 
e ras, except its scheduled dis- P 
. tricts > ssa e. sie XV |4& sch. IL 





Resurarion (Bengal) XII of 1817, ss. 2, 4, 5, 6, and parts of other | . 


~ . 


sections repealed . s 
XX of 1817, ss. 28, 29, 30 ola. I, 2 and 5, and 
B. 2, in force throu hout 
Bengal, exeept its scheduled 

districts . 

ss. 1—8, 10, 11, 81, 33, 34 and 
. parts of other sections repealed 
II of 1818 repealed vee 
IIT of 1818, in force throughout Bengal, ex- 

cept its schedaled districts 
in force throughout North- 
Western Provinces, except 


wet scheduled districts therein ... 
s. 8 and part of ss. 4, 9 

repealed ... a vad 

IV of 1818 repealed s. s eve 


(Madras) VIII of 1818 repealed... 

I of 1819, in force throughout Madras, except 

its scheduled districts 

II of 1819, in force throughout Madras, except 

its scheduled districts 
8. 4 repealed ... 
(Bengal) IL of 1819, in force throughout Bengal, extant 
i its scheduled districts 
ss, 2, 26, 27 and parts of other 
sections repealed ... 
VI of 1819, in force throughout Bengal, except 
its scheduled districts A 
in force throughont North -Western 
Provinces, except scheduled dis- 
tricts therein 
g. 14 and parts of as. 2, 3, 6 re- 
pealed ... 

VIII of 1819, parts of sundry sections raed 

Il of 1820 repealed 

(Madras) IV of 1821, s. 4, in foree throughout Madras, 
except its scheduled dis- 
tricts 

(Bengal) IV of 1821, in force throughout Bengal, 

except its scheduled dis- 
tricts . eee 
part of sg. 6, G 3 repealed se 

ILI of 1822, in force throu hont Bengal, except 

_ its scheduled districts ue 
ss. 2, 3, part of s. 4, repealed 

(Madras) IV of 1822, in ‘force throughout Madras, 

oe its scheduled dis- 
tricts . 

VU of 1822, cL 1 of s. 3; in n force ‘throughout 
Madras, except its te 
uled districts 

part of s. 3 repealed .. 

(Bengal) VI of 1822, parts of sundry sections repealed 

(Madras) IX of 1822, in force throughout Madras, 

except ifs echeduled dis- 
tricts 

(Bengal) XI of 1822, ss. 36, 38, in force ‘throughout 

Bengal, except its scheduled 

districts oes 

a gs. 38, in force throughout 
North- Western Provinces, 

except scheduled distficts 

therein ` ws 9 eae 

e 


l & sch. 


6&sch IV ' 


1 & sch 
9 & seh. VII 


6 & sch. IV 


7 & sch. V 

ł & sch. 
9&ech VIE 
2 & sch, 

4& sch. II 


4 & sch. If 
1 & soh. 


6 & sch. IY 
I & sch. 
6 & sch. IV 


7 & ach. Y 
1 & sch. 


lesesch. a 
1 & soh. 


4 & sch. II 


6 & sch LV 
l & sch. 


6 & sch. Iv e 
1& sch, 
4 & sch. II 


4&sch If 
1 & sch. 
1 & sch. 


4 & sch. II 


% & sch. IV 


7 & sch. V 


INDEX. ° 


ReavLation (Madras) ILI of 1823, in force throughout Madras, 
od its scheduled dis- 


ricts XV 
(Bengal) VI of 1828, in force a Bengal, except 


ita scheduled districts : AV 
in force throughout North-Western " 
Provinces except scheduled 
districts therein : A 
parts of ss. 3, 6 repealed ‘s XVI 
VII of 1823, in force throughout Bengal, ex- 
cept its scheduled dis- 
tricts XV 
in force throughout North-Wes” 
- tern Provinces, except scheduled n 
° districts therein vee XV 
B. eee oe 88, 2, 3, 8, 
epealed ... ii eee AVI: 
~. Vof 1824 repe ed i wi XV 
VI of 1825, in force throughout Bengal, ex- 
cept its scheduled districts ... XV 
in force throughout North-Wes- 
tern Provinces, except sched- 
uled districts therein i 
VII of 1825 repealed... XVI 
IX of 1825, in force throughout Bengal, except 
its scheduled districte - one XV 
XI of 1825, in force throughout Bengal, ex- 
cept its scheduled districts .., XY 
in force throughout North-Wes- 
tern Provinces, except sched- 
uled districts therein 3 
XII of 1825, in force throughout Bengal, ex- 
cept its scheduled districts . XV 
XIV of 1825, in force throughout Bengal, 
os -° except its scheduled dis- 
tricts e| © XV 
part of s. 6 repealed XVI 
XV of 1825 repealed as XVI 
AX of 1825, in force throughout Bengal, ex- 
cept its scheduled districts .. XV 
in force throughout North-Wes- 
tern Provinces, except sched- 
uled districts therein Se 
part of s. 4 TEES à XVI 
e XXI of 1825 repealed ‘et 0 XV 
n °? V of 1826 repeale . XV 
VI of 1826 repealed ee XV 
(Bombay) H of 1827, as. 21, 47 to 54 & 56, in force | . 
throughout Bombay, except 
its scheduled districts ae XV 
(Bengal) III of 1827, s. 5, in forcè throughout 
l Bengal, except its scheduled 
7 districts . AV 
m 8. 6, in force throughout 
: o North-Western ‘Provinces, ex- |. 
ceptecheduled districts therein j 
(except 8. 5) repealed XVI 
(Bombay) Ly of 1827, s. 100 repealed VI 
5 ss. 26, 69, cls. 2 and 3, in force 
throughout Bombay, except n 
scheduled districts XV 
o Vof 1827, preamble and as. 9, 14 and 
° 15,in force throughout Bombay, 
è except its scheduled districts... XV 





-P 
4 & sch. II 


6 & sch. IV 
\ 


7& ach. V 
1 & ach. 


6°& sch. IV 
7 & ach. V 

1 & sch. 

9 & sch. VII 
6 & sch, LV 


7 & sch. V 


„l & sch. 


6 & sch. IV 
6 & ech. IV 


7 & ach. V 
6 & sch. IV 


6 & sch. IV 
l & ach. 


6 & sch. LV 


7 & sch. V 
1 & sch. 
2 & sch. 


5 & sch. UT 


5 & sch. IIT 


$ 
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Rbavuartion (Be V of 1827, in force throughout Bengal, ex- 
q: A cept its a Benge, XV {6 & sch. IV 
in farce throughout North- 
Western Provinces, except 
scheduled districts therein 
parts of as. 2, 3, 4 repealed ... 
Bombay) VII of 1827, in force throughout Bombay, 
except its “scheduled dis- 
tricts se 
X XII of 1827, pre and ss. 19, 20, 27 cl. 
37 cls. 1 and 2. in force 
R Gece Bombay, except 
its scheduled districts ove 
“XIII of 1827, section 34, cl. 3, in force 
E throughout Bombay, ex- 
: ` cept its scheduled dis- 
tricts ses 
nee «XVI of 1827, in force throughout Bombay, 
except its scheduled dia- 


i 7&sch.V. 
XVI j|1& sch. 


XV |6 & sch. IM 
XV |5&sch. UI 


XV |ő& sch. IH 


tricts u. gai sia XV | 5 & sch. Ul 

XXI of 1827, ss, 1 to 16, 46, 54 to 66, and 67 
to 73, in force throughout 
Bombay, except its sche- 
i duled districts 4. oes 
XXII of 1827, ss. 18, 19, 20, 40 to 43, 46 
to 47, in force through- 
out Bombay, except its 
scheduled districts = 
XXV of 1827, in force throughout Bombay, 
except its scheduled dis- 


XV |6 & sch. UL 


XV /|6 & seh. Ul 





tricts . sis XV |5 & sch. OL 
(Bengal) TU of 1828, rules and restrictions referred 
to in VI 24 


in force throughout Bengal, ex- 
cept its scheduled districts... 
parts of sundry sections re- 
pealed ... 
IV of 1828, section 1, and section 2 clause 
4, in force throughout Bengal, 
except its scheduled districts 
part of section 2 repealed 
(Madras) VII of 1828, in force throughout Madras, ex- 
cept its scheduled districts . 
(Bengal) I of 1829, in force throughout Bengal, except 
ita scheduled districts ‘a 


XV |@&sch.1¥ @ 
XVI |1& sch. 

XV |6&sch. IV 
XVI |1& sch. 

XV |4& sch. I 
XV |6 È sch. IV @ 


us. 3, 5 repealed AVI sche, 
IV of 1829, in force throughout Bengal, except 
ita scheduled districts KY |6 & sch. IV 
part of section 2 repealed XVI | 1 & sch. 


(Madras). V of 1829, in force throughout Madras, ex- 
t its scheduled districts 
(Bengal) V of 1829 rapela 
XV of 1829 repealed 

XVI of 1829, in force throughout Bengal, ex- 

cept its scheduled districts . 
in force thro@ghout North- 
Western Provinces, ozp 


XV |4& ach If 
XV |9&sech VII 
XVI |l & sch. 


XV [6 &sch. IV 


scheduled districts therein.. és 7 & sch V 
(Madras) I of 1830, in force throughout Madras, ex- ` 
cept its scheduled districts ... XV |4&sch Il 
(Bengal) II of #1830 repealed : see XVI | 1& sch. 


(Bombay) YV of 1830, s. 1, and s. 2 cls. l, 2, 3, in force ® 
throughout Bombay, except its $ 
scheduled districts ... ° su XV |5 & sch, IN 
o 


e ` 


} INDEX; *` 





Reauration (Bengal) V of 1830, sa. 1 and 6, in force throughout 
Bengal, except its scheduled dis- 
tricts 

ss. 1 and 5, in force throughout 
North-Western Provinces, ex- 
cept scheduled districts therein 
(Bombay) X of 1830 repealed és 
XII of 1830, in force throughout Bombay, 
ee its scheduled dis- 
tricts . 
XIV of 1880 repealed ... aus 
(Madras) IL of .1831,,in force throughout Madras, ex- 
cept-its acheduled districta .., 


V of 1831, ‘section 7, cL- 2, in force through- 


out Madras, except ita sche- 

duled districts © s.’ 
VI of.1831, in force throughout Madras, ex- 
cept its scheduled districts ... 
(Bengal) VI of 1831, s. 6, in force: throughout North- 
Western Provinces, except 

scheduled districts therein 
- "gg, 1 to 5 and8 repealed se 

(Madras) X of 1831,,in force: throughout Madras, ex- 
cept its scheduled districts... 
(Bengal) XI of 1831, s8.'1, 2, 4, 5,6, 8, in force through- 
out North- ‘Western Provinces, 
except- scheduled | districts 

therein sive 

s. 8 repealed .. 


(Bombay) XV of 1831, in force throughout Bombay, 


except its scheduled districts 
. II of 1832, in force Houghout Bombay, ex- 
cept its scheduled districts 
(Madras) IIT of 1832, in force throughout Madras, ex- 
os cept its scheduled districts 
(Bengal) VI of 1832 re ca ed 
(Madras) VIL of 1832, in force throughout Madras, ex- 
cept its scheduled-districts ... 
bar to extension of .., 
repealed eee 
(Bengal) VII of 1882 repealed ... 
(Madras) XI of 1882, in force throughout Madras, except 
its scheduled districts ` 
XIV of 1832, in force throughout Madras, 


e. except its scheduled districts |. 


e ° (Bengal) I of 1833, in force throughout North-Western 
Provinces, except scheduled dis- 
tricts therein 

(Bombay) V of 1833, in force throughout Bombay, èx- 
cept its scheduled-districts 
(Bengal) V of 1833 repealed ve 
VI of 1833 repealed _ ... + eee 


IX of 1833 powers of deputy collectors under |. 


e ın force throughout North-West- 
‘ ern Provinces, except scheduled 
districts therein svi Po 
s. 4 repealed .. sigs 

(Bombay) II of 1834 repealed 

REGULATIONS in force in scheduled districts, saving of operation of.. 
not affected by repeal n. kaa a: se 
See Enactments. 

REIMBURSEMENT to adgiinistrator general | of payments made by him 

RsrLarionstere to minor to be considered 1 in appointing guardian 


RELATIVES, see Minor. 
e 
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XV 


6 & sch. IV” 


7& seb. V 


V 19 & sch. VIL 


AVI 


XVI 


6&sch IIL 
9 & sch. VII 


4 & sch. Ul 


4 & sch IL 
4 & ach. I 
7 & sch. V 
l & sch. 

4 & sch. IE 


7 & sch. Y 
1 & sch. 


5 & sch IIL 


6 & sch. III 


4 & ach. II 
l & sch. 


4 & sch. IL 
8 (e) 

1 & sch. 

9 & sch. VII 


4& sch. I 
4 & sch. IL 


7 & sch. V 


5 &sch ILE 
9 & sch, VII 
1 & ach. 
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7 & sch. V 

1 & sch 

9 & sch. VIE 
8 (c) 
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° INDEX li 
O_O NC m_[— 
o | Act Sac 
Ż : Š 
Revease of vagrant ... T ier. Ca sae nee a IX 16 
q RELIGION of ward ie g ° ss XIII 12 
Rexa to custody .. aoe bes XI 21 
Reugpizs of married women in respect of separate property 7 II T 
Re{xepy not affected by repeal ooe XVI 1 
Remisstons of punishment, suving of right to grant . XI B+ ` 
Remirrancas, rate of exchange in mnking II 57 
to India office and elsewhere sy 57 (b) 
ee of administrator general wee IT 5 
of members of committee he VHI 6 
of nuisances sii cis ai ‘ 23 
of vagrants from India. ave one IX 16-18 
of certain vagrants, liability for costs of sy 31, 32 
of ward frdifl jurisdiction se a XIII 14 
of guardian mn 22, 25 (a) (œ) 
See Abatement, Governor, Jurisdiction, Officers, Succes- 
sors. 
Rent, superintendence of matters relating to... og XIV 6 
Raxts and profits of minor’s property, application of i$ XII 16 
Repair of streets, roads, drains, &c. ... Cs VII 30 
REPEAL of bye-laws and rules VII 19, 20 
not to affect statutes, &c., in which repealed enactment has ‘ 
been applied, &e. XVI 1 
Repratep Ewactuent applied, incorporated or referred to XVI 1 
Reperition, see Nuisances. 
Report to be mada to government by auditors ati 5 i 46 
to government of errors and irregularities m T m 49 
on occurrence of death in mofussil ae sles ing . 64 
on objection to taxation aes sis VIL il 
Rarorts of works executed and proceedings taken VIL 34 
REPRIEVE, grant of . “he ate XI 34 
REQUISITION fur meeting of committee . VII 10 (d) 
REsIDENOE, see Minor. 
Resranation of guardian me lass ee XIIL 23 
See Abatement, Successor. ‘ ® © ae 
Resoxurion, see Secretary of State. 
` Resonutions of committee, carrying out of gia oS VTI 18 
Resrirs, grant of ... XI 34 
ResaponDunt, order for execution of decree on application of i VI 18 
effect of failure of, to give further security re s 18 
notice to, when appeal admitted ... sas XI 27 
See Costs, Notice, Security. 
ResponsrBiliry of guardian for loss by default or negligence XO 18 (e) 
RESTORATION of parties to former position si VI 18 
Restriction not affected by repe oes XVI le 
i not provided or restored by repeal .. S e > 1 
REsSTRIOTIONS, see Rules. 
Rs-TRIAL, see Appellant.. 
Retusn to India, agreement of vagrant not to ... Ix 17 (d) 
to workhouse quitted with leave, punishment for failure to n 20 
to India, punishment of vagrant for’ ass P pis x 22 
of commission to issuing court sis sue eee XI 35 
See Desertion. : 
REVENUE, superintendence of settlement and collection of XIV 6 o 
Revision, see Translations. ; = 
Revivat of enactments, bar to o ee XV 8 { 
RevooaTion of administration granted to administrator general IL | 24, 25, 26, 27 
of exemptions i ITI 2 
pf exemption of 8 -masters from provision of Act... IX 25 
See Acts, Letters hip administration, Payments, Proceed- 
ings, Sesurily. 
Riau of succession or administration, care of assets- pending ascer- 
tainment of ove j II 18 
to sue, time to sue allowed after accrual of ae Vit 40 
e © 
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Riaut not affected by repeal .. 
See Administrator, Claimant, Creditor, Creditors, Eze- 
` cutor. 
Ricuts, powers and duties of administrator general ° ,,, 
of administrator general on transfer to him of interest under 
ae probate, &c. sae 
duties and ia of administrator genera, saving of 


duties and liabilities of committees 
See Guardians. 
RIGOROUS IMPRISONMENT of vagrant 4. ‘int 
Roavs to be kept clean and in Ipun and may be watered and 
lighted one ee 
Rur of law not affected by repeal : ae aa Bie 
RuLes as to care of assets carried to separate account ae ve 


as to exhibition of schedules... 

as to keeping of books and investment and deposit of nasets ., 
matters as to which government may make oe das 
existing, to remain in force till new ones published ` oes 
made by Queen in council regarding appeals ane 


as to execution of decrees to be observed ai 
ns to appeal from orders naag to execution of decrees i 
power of high court to make 4. Sak dit 
made before passing ọf Act Tr bee eee sas 
power of Recorder of Rangoon to make ... isi 


and restrictions referred to in Bengal Regulation ut of 1828. - 
made by judicial committee of privy council, ee of 


for election of committees, power to make sei 
as to meetings of committees eee eee ese 
and orders as to imposition of taxes > e. one 


for collection of taxes, power to make bas 
as to meetings, conduct of business, expenditure, division of 


duties, appointment, &c., of officers and servants sis 
and bye-laws, enforcement ‘of... eee one ši 
a’ restricting amounts and subjects of expenditure 
as to cost and class of works to be executed an we 
prescribed ander repealed Act ... > ase eee sa 
of management for vagrants .. se m cki 
for guidance of officers in enforcing Act . eee 
for procedure in matters relating to minors ove 
in force in scheduled districts ... one ss 
as to place of imprisonment or transportation nen T 
made under laws or regulations, saving of laws not con- 
tained in ... oes aa aii 
e , . Bee Confirmation, Proceedings. 
@ 
Sarcors discharged and pegging eee sa a8 tO os, asi 
Barn of vagrants effects a% a ae 
See Land. 
, SALT, Act to amend the law relating to = sss 
sold in Ganjam, price of ‘ai aie 
manufactured in Orissa, duty on. ine oe 


imported into central Provinces, duty on ... 
e Sart Act, 1869, in force in Satna strip aes 
Savroit Pareanas scheduled sis sua 


Satna RAILWwAY-sTATION and J ye district, Acts in force in aoe 
and between 
Savina of things done under repealed enactments aaa 
of powers of governor general and local government tee 
Savings the separate property of married women bate -6 
ScHEDULB to criminal procedure code amended ,,, 
‘ScuspuLeER Districra’ defined ° ae 
notification of enactments i in force or not i in 
© @ 


14—44 
3] 
66 
26—40 


14, 15, 20, 21 
22, 28 


30 
1 
82 


44 
46 (b) (c) 


25 (b) 


11, 12 


sch. I, pt. ILL 
sch. 6, pt. IIE 


10 


hu 





‘SonxepuLED Districts’ extension of enactments to 


q: appointment of officers for administration of l 
continuance of rples and appointments in 
settlement of boundary-questions in isk 
defined oat 
enactments in force ‘throughout British 

India, except in sits acs 
: in Madras, enactments not in force i in °°... 


in Bombay, enactments not in force in 
in Bengal, enactments not in force in 


in the North-Western Provinces, enact- 


ments not in force in ou 
savfiig of operation of Acts in force in 
SCHEDULED Disrricts Act, 1874 ae 
Scuepuuzs relating to estates in charge of administrator general 
saving of operation of enactments not mentioned in 
Bee Costs. 
ScHooxs, power of committee as to... n cso 
' Ssamen visiting port-town, expenditure on account of ~. Š 
SEARCH Of vagrants . wre vee 
SECRETARY or STATE FOR INDIA, administrator general to give 
security to 
transmission to, of estate sche- 
dules vee 
petition against, by claimant of 
assets transferred to govern- 
ment esa 
removal of vagrant at expense of 
agreement of Me Site with .. 
carrying out agreement on 
partof ... 
punishment for return to India 
without permission of aa 
charges in respect of vagrants 
recoverable as if under eee 
ment with 
resolution by, declaring 33 Vio., 
cap. 3, applicable ... ve 
SECRETARY To CHIEF COMMISSIONER, objection to extension of Act to 
be sent to eee aes 
SECRETARY TO ComMMITTBE, appointment of zei r 
SECRETARY TO GOVERNMENT, order as to recruiting signed b 
certificate by, of fitness of eee for 
workhouse one oes 


“ 


Becr, see Race. 

SECTION’ defined Pry) noe aoe 

SECURITIES, see Custody, Deposit, Estates, Investment, 

Security to be given by administrator general seis m 

change of .. 

not to be required by court from administrator ppn 
to be given by officiating administrator general .. vee 
by next-of-kin claiming to administer .,, ois re 
from creditor for due administration s. 
and deposit by grantee of certificate for purpose “of appeal 
revocation of acceptance of . si ase 
power to order addition to inadequate .. ° 
trom respondent for performance of order on Lin 
from appellant for performance of decree appealed against 


effect of failure to furnish additional ... sie 

power to make rules as to on see oo 

' to be given by guardians of property . ow sve 
SaNTENCE in case submitted on disagreement of court with j jay oes 
of death, procedure in case of T ' T 
combining two or wore punishments ... æ. One 


2) 


Go œ c 


* 22 (c) (d) 
18 (a) 

21 

e 22 
24 


liv INDEX. ° 


, Sewrencs or order of criminal court, supply of copies of proceedings 
to person ‘affected b uae sas eee ar 
bar to enhancement o wale ove Pare 
of imprisonment or whipping by inferior court ... 
SEPARATE Account, see Asests. 


BEPARATE Accounts of receipts and payments ... one 
BEPARATB PROPERTY of married women me e ee 
suit by married women for ... aise aa 
of wife, right of creditor against... pei 
rights against, for debts contracted by wife 
efore marriage T see m 
Ssevants of committee, penalty on fe being interested in contract 
Bee Officers. ; 
BERVICE, see Notices. 
Sessions Jupan, appeal from sentence of ies sik sie 


SETTLEMENT, see Boundary, Colony, Rent; Revenue. 
Berrtemant Orricurs, Act for quieting titles depending on judg- 
ments of ,.. see ias Sas 
validation of orders and proceedings of 
SETTLEMUNTS, powers of officers engaged in making or revising... 
SHAREHOLDER of incorporated or registered eompany 
Sup, punishment of vagrant for escape from aes 7 
iability in case of qugratioy of sailors discharged from Ses 


Srpsdcar comprised in Assam os as ji 
SIGNATURE of petitions by administrator general one 
required for disbursements .,. ove eee eas 
of contracts of committees s.. as re 
Siaus, see Hinds, Marriages. 
SInpDH scheduled QD eco ses g oes oes et. be 
BINGRAULI Par@ana, Tappa, in scheduled one eae oes 


SiaucuTue-Hovsss, see Fees, Keeping, License. 
t SOLDIER’ defined ie aa Pe 
a * What included in ,.. sas aes oa. 
BoLDIERS, distribution of assets of estates of ... sai 
rant of limited letters of administration in case of s% 
eaving army for private employment, and becoming 


aoe ease eas 


‘ vagrants, liability as to a, s. we 
Bee Offiters. i 
SOLITARY CONFINEMENT of vagrants ba asia ‘ 
Sons of certain persons included ake one ses aie 


SPECIAL OFFIONR, see Member. 
SPROIFICATION, see Tares. 


riri schedul d ene een oes ore s., se. 

e J Eeo Nono. 
Stamp on instrument of transfer of interest under probate dai 
on petition for appointment as guardian ... atka es 

; See Unstamped. : 
¢ TATEMENTS to be deamon” to be-false evidence .,,, sik nae 
of receipts and disbursements aso ads eee 
Bee Books. ~ 

rates, see Dominions. 

Srature 13 Geo III, cap. 68, section 18, repealed ie eke 


37 Geo. ILI, cap. 142, section 16, r&pealed ie "r 
24 & 26 Vic., cap. 104, section 15, direction issued 
under... ere ia see mast 
33 Yic., cap. 3, territory to which it is made applicable 
Sraroures not affected by repeal sks ae ssi T 
“rar of proceedings on failure of appellant to furnish security ..¢ 
STREETS me ie @ean and jn repair, and may be watered and 


. tee eee ve oar 


Bee Lighting-rate. e 
e e 


8 

1 

4} 
21 
31 
sch. 
12 
29 
31 


sch. I, pt. IE 
sch. 6, pt IL 
sch. I, pt. IV 
seh. 6, pt. IV 


14 (a) (b) 
3 (b) 
sch. I, pt. V 


sch. 6, pt. V 


31 
5 


61 
34 
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8tisszcr- MATTER of suit in original court must be not less than 
q: 10,000 rupees to allow appeal 
of appeal, power to give directions as to 
Sussects of Her Majesty in allied states, Act extends to . 
SusorpinaTs Cover may be directed to enquire into other offence 
disclosed ds 
Susorpimats Maaisteater, enquiry by, into dismissed complaint 
Sussistence, see Vagrant. 
BUBSISTENCB-ÅLLOWANCH to vagrant 4. oes on de 
Sununps may be included in towns under Act... sas var 
Sucorssion, see Might. 
Succgssor of administrator general, transfer to, of books, papers and 
documents 
vesting in, of estates, &¢., on 
death, resignation or removal 
suits by or against ... bee 
not liable for prior costs 
to member of committee, appointment of Pr 
to guardian removed or resigned, appointment of 


e 


Burt, right of administrator general to maintain .. a 
bar to transfer of unclaimed assets during pendency of ok 
by married woman for separate property ... ene bes 


to recover from wife's separate property, right of ... 
for recovery of charges in respect of vagrants 
Burrs mentioned in Act XIV of 1868, section 10, ex lanation as to 
heard and decided under. Acts X of .1859 and V of 1863.. 
mentioned in section 23, Act X of 1859, validation of deci- 
sions in ve 
Act XIV of 1863, “Validation of decisions in ... 
under Act X of 1859 or Act XIV of 1863, decision of 
exempted from operation of enactment... 


by and against administrator general oct s os 

rocesses and orders, liability of married women tO... ou 
instituted before passing of Act, saving of abe bee 
by and against committees oes os bii 

BULTÁNPÚR, see  Tahsildárs. 

Summazy Inquiry into circumstances of vagrant T at 
as to vapgrancy eae èb aoe a. 
as to vagrant eee ane eee one 

SusaoNs or warrant ordinarily issuable vee eee 

SUPERINTENDENT oF JAIL added jis eve aoe vee 

Supervision of punishments ... ove ane aoe oes 


Support, see Custody. 

Supreme Court, Bexaat, probate or letters granted by ... 
SUPREME Court, BOMBAY, probate, &c., granted by 

SurRPMB Cours, MADRAS, robate, &c., granted by vee 

SUPREMB Counts, effect of probates ina letters of administration 


granted by late aes ove ove 
Suretine for administrator general ate ee oe 
change of __... ove sis 
Surety, liability of, when penalty not recoverable Di oe 
e fecognizance. 
SURPLUS Assets after due administration cue 


Survivor, continuance to, of power on death of joint guardian 

RUSPEND, see Proceedings. 

Suspansion of administrator general w. sa te is 
See Governor, D ers, 

Sworn, see Penalty. 


SYLHET, exercise in, of certain powers ... ove ate ane 
TansitpAns of Bultánpúr an® Plach, appeal from decisions of ; 
TAxvas scheduled ... ven bee ii o 
Tanxs to be kept clean and 25 repair su ais aa SA lahi 


2, 4 


sch. I, pt. I 
ech. 6, pt. L 


30 
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3 l | Act. Sec. 
eoa eee kd = a See 
Tarps scheduled... i ee XIV | sch. I, pt. fv 
i XV | sch. 6, pt. Vy 
TASMANIA, persons born in, included... sit e.. eee IX 3 (a) 
Taxes, procedure in imposition of ove eee ete, l un VII I1 
i abolition or reduction of s ae ae wes P 11°: 
specification of an Ja 12 
not specified, recommended by committees Oo eee 12 g) 
collection of.. eae eae eee oes 3 ` l4 
not invalid for defect of form eas Sis ane s 15 
and rates, power to abolish Y 25 
recovery of . wed eee sti ats i 3 44 
TENDER of amends, offect of ... bee ‘ee ae eee VII 40 
Treat Parcanas scheduled ... ae sisi Sii isil e XIV jech. I, pt. IV 
‘ XV | sch. 6, pt. IV 
Tena of office of member of committee a jai ai VII 
' THRRITORIES, see Scheduled Districts. 
Tunas past, proof of, not affected by repeal... ‘ies ses XVI l 
THREATENING MANNER Of asking alms, punishment for... ses IX 23 
Tıme allowed for application by person desiring to appeal... bos VI 8 
allowed for giving security by applicant for appeal .,, ave s ll 
Trrr of claimant to administration, power to require proof of lII 88 
not affected by repeal ... AVI l 
_ Trruxs depending on settlement. officers’ judgments, Act for quieting I 
Towns to which Act extendas, power to define limits of... VII 4 
union of, for municipal purposes one x 4 
Tract of land between Satna rail way-station and J abalpur XIV pream. &s.10 
Traprxe on part of administrator general, penalty for , IT 10 
TRAFFIC, see Trading. 
‘TRANSCRIPTS, see Indices, Record. 
Tgansrae, saving of liability for acts prior to a. IT 3] 
by private executor or administrator of interest under : 
ptobate or letters of administration ‘ia T i 31 
to govertiment of assets unclaimed i 62 
_ oF powers of lientenant-governor and board “of revenue 
2 ^ in Assam wal stip: a s VIII l 
of criminal cases and appeals XI 11 
See Assets. 
TRANSLATIONS, power to make rules as to revision and authenti- 
cation of ase me sie ai VI 22 (g) 
TRANSMISSION, see Record: 
Tzansportation for life, trial of person — with several offences 
of which one is punishable with XI 12 
, commitments for offences punishable with ; i 12 
place of sen saa = XIV 9 
Errar of offences under Act, place of ... ; IV 7 
ebefore high court of person declared a vagrant ati IX 30 
for lesa offence of pemon committed to high court charged 
a with several it sa cas XI 12 
of fact of ungoundness “of mind a Pe 39 
- TRIBB, see Race. 
* Trust, accounts of things held for administrator general in sa IL 43 
for benefit of wife, i ingurance by husband when to be ax III 5 
abuse of, a cause of removal of guardian re XIII 22 (a) 
a See Breach. 
TRUSTER for estates under charge, BLVIDE of liabilities of adminis- 
trator general as ... ste II 10 
Trosruxs, municipal fand to be applied by committee as see Vil 27 
UNCLAIMED, sge Assets: 
Unritnxss, see Conduct. 
Union, see Towne. °, 
Unirep Kınanom of Geeat Britaig and erent application of Act 
g to persons born in., i aii ‘i XI 1 


UALAWFUL ÅSSHMBLIES, see Dispers R. 
@ 


Uxsounpness of mind, trial of fact of ... ese e.. yai 
QL UNESTANPED PAPER, agreement with vagrant to be on one axe 
Unwitiinenass of minor to return to guardian ... ase sa 
Usaae not affected by repeal .. es ses ove 
' not provided or restored by repeal ge ii a 
‘VACANOIES-in committee, power to fill ... see 


powers and liabilities of persons appointed to fill 
Vacation of office of member of committee ssa 


‘Vaarant’ defined . ves sia 
powers of police-officers as to a sais 
sunimary inquiry as to eee aes ose 
declaration as to ... ane ese jas 
order to, tô go to workhouse a sc ai 


forwarding of, to workhouse pi 

lace of employ menk 
assistance to, to aan employment... 
‘return of, to workhouse s. 


subsistence-allowance to ... Daa y in sei 
scale of diet for .., ss oon Bes 
search of ate eee ete 


application of money found with =. 
discipline and rules for management of 
punishment of, for breach of rules ... 


endeavours to obtain employment for ous au 
punishment of, for refusal of i sa ance ave sa 
removal of, from India... a ee e 

oreements with . vee eee Zoi 
refusal of, to go before mriapisteate a wee Ch 
assault on police by ees sae oor cag 
escape of, from police ac E eee 
failure of, to proceed to embarkation-port He R 
refusal of, to embark , «a. ree eee 
escape of, from ship... vee oe a 

. return of, to India re gee" aes 
, begging by sas 


ee with, on “close of imprisonment 
oss by, of privileges of European British gubject 
. liability in case of imported Huropeans becoming + 
persons arriving in charge of horses 
becoming ekg 


evidence of declaration as to one ose ave 
Vatrpiry of proceedings as to vagrants i vee 
of things done not affected by repeal .. nee ae 


Varun, see Assets, Subject-matier. 
VERDICT of jurors, submission of case to high nouns in case of judge 
disagreeing with 
Vaxreicarion of administrator general's g ‘petitions | 
* of statements in ee for office of guardian 
form of . oes vi 
VERNACULAR, see Newsp 
Vesrine in committee of arid required for public Pepo 
Vıcr- ADMIRALTY jurisdiction, exception of sae a 
Vior-Prestpant of committee, appointment of ... 
and one member, disbursements under signatare ‘of 
and two members to sign contracts gaa 
Vu.iaces mentioned in Act IV of 1868, saving of extension of laws 


to eee oes oe 
See Mehwassi Chiefs. 
ViziaApatam, scheduled districts in ... us in 
6 + 
VoIDAaBLE, see Letters of Administration., á 
Vores of members of committee sue 0 6 


See Casting Vote, Majority. 
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yrs Esses, auditors may summon and examine ' 
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Voucuaszs, see Bovks. Š 


- 


Waars and earnings of married eben a to be an property 
Wanpezing without employment, see 
Wasgraxr, power to take into trie ue ae ave sing 
arrest with or without ace 
for execution of sentence n. = 
See Arrest. 
Wastra of minor's property, prohibition of 
Assets, 
Watexrcounsss to be kept clean and in oon ave 
Wartserne of streets and roads 
WATER-BATH on houses and buildings ,,, one 
HLFABA of minor to be conéidered ‘vs ove 
EST INDIES, persons borh in, included 
Waarves, see Fees, Keeping, License.. 
Wuirrina awarded by inferior court, execution.of sentence of 
Wooow included in next-of-kin, an 
no commission to administrator general v when administration 
`  timel 7 taken out by 
grant of certificate at request of 
Wows i included in next-of-kin s. eee ss 
Waırsg, liability of husband for debts contracted by agency of 
liability for debts contracted by, before marriage ... 
War annexed, letters with, included in letters of administration ,,, 
validity of payments ’and acta prior to revocation of adminis- 
tration on production and proof of sive 
provision in case of person dying in mofussil and leaving B ves 
report as to existence of eee 
appointment of guardian by 
See Notice of Well, Probate. 
WITHDRAWAL of powers delegated ‘a aoe one 
Wirnsss, evidence of, before committing magistrate receivable 
wighin criminal jurisdiction o presidency high court 


ate eee 


power to compel attendance and’ examination of 
Wowmnn, see Married. 


Worxxov0sy, order. to vagrant | to go to. 
punishment for quitting eee 

Woxrxxousss provided under repealed . Act 
power to provide vee vee 

scale of diet in eee 
superintendence of vee bee 

- discipline in... i ° 

ay ORES of say utility, construction ‘and management of 

Bee Reports, Rules. 


Yaan see Firzancial, 


° _ * Zautnp dnt, seo Jeypur, Kashi 


aminpdnis, see Chdndd, Chhattisgarh. ; 
ARS, pomplenon of argangements with ... me 
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